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PEEFACE. 


The  many  novel  features  of  this  publication  justify  a 
somewhat  detailed  statement  of  its  scope  and  the  method 
of  its  preparation. 

Broadly  speaking,  it  consists  of  two  classes  of  matter: 
first,  chronologically  arranged  syllabi  of  all  points  of  law 
determined  in  the  Supreme  Court  decisions;  and  second, 
notes  appended  to  such  syllabi,  based  upon  and  collecting 
all  the  subsequent  citing  cases  pertaining  thereto.  These 
citation  notes  are  prepared  by  the  editors  from  complete 
numerical  tables  of  citations  which  disclose  as  to  each  case 
all  the  subsequent  cases  in  which  it  has  been  cited  in  the 
Supreme  Court,  the  intermediate  and  inferior  Federal  courts, 
and  the  courts  of  last  resort  of  all  the  States  of  the  Union. 
Proceeding  upon  the  theory  that  the  profession  wants  some- 
thing more  than  bald,  unclassified  numerical  tables  of  cita- 
tions, the  notes  aim  to  present  complete  citation  information 
respecting  each  case  in  the  most  orderly  and  available  form ; 
and  to  that  end  the  citing  cases  are  so  classified  and  dis- 
cussed as  to  show  the  points  to  which  they  cite,  their 
nature,  their  application  of  the  cited  principle,  and  their 
general  effect. 

It  is  earnestly  believed  that  the  plan  of  arrangement 
adopted  in  the  preparation  of  the  notes  will  commend  itself 
to  the  large  and  growing  class  of  lawyers  who  have  already 
learned  the  utility  of  citation  information,  and  convert  yet 
others  to  a  realization  of  the  importance  of  this  groove  of 
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investigation  in  the  rapid  and  exbanstive  compilation  of 
authorities  on  any  given  point. 

That  plan  has  been  to  examine,  group,  and  classify 
the  citations  of  each  annotated  case  under  the  respective 
syllabus  points  to  which  they  pertain.  Within  that  classi- 
fication they  have  been  further  separated,  the  cases  which 
affirm,  follow,  or  apply  the  syllabus  principle  being  treated 
•  first,  followed  by  the  cases  which  distinguish,  qualify, 
criticise,  limit,  or  deny  it,  in  a  separate  paragraph,  so  as 
most  readily  to  indicate  the  present  status  of  the  case  as  an 
authority  and  the  extent  and  limits  of  its  applicability. 
In  each  instance,  the  notes  show  the  circumstances  or 
state  of  facts  to  which  the  citing  case  applies  the  cited 
principle;  or,  as  the  case  may  be,  the  grounds  upon  which 
it  distinguishes  or  qualifies  it.  The  cases  which  neither 
apply,  nor  distinguish,  nor  question  the  syllabus  principle  — 
which  affirm  the  doctrine  merely  in  an  obiter  discussion  —  are 
for  obvious  reasons  treated  most  briefly  and  placed  after 
the  applying  cases  and  before  the  paragraph  containing  the 
distinguishing  and  criticising  cases.  In  addition,  the  rule 
has  been  where  the  citing  case  collects  or  reviews  a  number 
of  authorities,  to  note  that  fact,  and  it  is  hoped  that  this  will 
prove  an  assistance  where  the  investigator  is  seeking  a  rapid 
compilation  of  authorities. 

In  a  few  of  the  great  cases  this  general  plan  of  treatment 
has  been  departed  from  in  favor  of  a  more  elaborate  and 
analytical  discussion. 

In  the  preparation  of  the  syllabi,  clearness,  brevity,  and 
the  statement  of  legal  principles,  rather  than  complicated 
rehearsals  of  fact,  have  been  earnestly  striven  for.  Syllabi 
of  propositions  decided  but  not  thereafter  cited,  are 
incladedy  as  well  as  syllabi  of  points  as  to  which  the  case 
has  been  cited.  Many  of  these  latter  have  not  hitherto 
been  syllubused  or  digested  at  all,  and  are  brought  to  light 
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for  the  first  time  by  the  method  of  preparation  of  this  work. 
Obviously,  this  adds  greatly  to  the  valae  of  the  digest 
feature  of  the  pablicatioD,  which  is  to  be  supplemented  and 
rendered  accessible  by  a  complete  index  of  subject- 
matters. 

So  much  for  the  nature  and  scope  of  the  notes.  The 
writer  is  tempted,  in  conclusion,  to  call  atttention  to  certain 
considerations  which  experience  has  forcibly  shown  in  the 
practical  use  of  the  complete  citations  of  the  Supreme  Court 
reports.  That  they  will  disclose  the  extent  to  which  a  case 
is  an  authority  to-day  is  sufficiently  obvious.  But  experience 
in  their  use  further  shows  that  they  are  by  far  the  most  rapid 
agency  for  the  collecting  of  a  number  of  authorities  on  a 
point,  particularly  if  the  point  is  somewhat  out  of  the  beaten 
track,  and  is  touched  upon  by  but  a  few  cases  in  all  of  the 
law.  Indeed,  it  is  plain,  a  priori,  -that  a  decision  of  the 
National  Supreme  Court  on  any  proposition  of  law  will  be 
more  widely  cited  and  referred  to  than  State  court  cases,  and 
consequently  that  its  citations  will  collect  a  very  considerable 
proportion  of  all  the  authorities  on  the  point.  Not  only  this, 
but  they  will  often  disclose  cases  which  could  not  be  obtained 
through  other  channels  at  all,  for  the  sufficient  reason  that 
the  point  has  been  buried  by  failure  to  syllabus  it. 

Inasmuch  as  the  decisions  of  the  Supreme  Court  have 
quite  thoroughly  covered  the  domain  of  general  constitu- 
tional and  commercial  law,  as  well  as  the  narrower  field  of 
Federal  jurisprudence,  the  utility  of  this  work  is  by  no  means 
restricted 'to  Federal  practitioners. 

WALTER  MALINS  ROSE. 

San  Fbancibco,  August,  lfi99. 
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11  DALLAS. 


2  Dall.  401.  1  L.  433,  WEST  v.  BARNES. 

Appeal  and  error.— Writ  of  eiTor  to  Supreme  Court  must  issue 
from  the  clerk's  office  of  that  court,  p.  401. 

Distinguished  in  Mussina  v.  Cavazos,  6  Wall.  357,  18  L.  811; 
remarking  that  subsequent  act  of  1792  changed  the  rule  and  author- 
ized its  issuance  by  Circuit  Court  clerks. 

2  Dall.  401,  1  L.  433,  VANSTOPHORST  v.  MARYLAND. 

Conunissions.— Motion  for  commission  to  examine  witnesses  in 
foreign  counti'y   should  name  commissioners,  p.  401. 

Cited  as  Instance  of  a  case  where  State  voluntarily  appeared  before 
Supreme  Court,  in  Chisholm  v.  Georgia,  2  Dall.  429,  1  L.  445,  dis- 
cussing right  to  comi>el  appearance. 

2  DalL  401,  1  L.  433,  OSWALD  v.  STATE  OF  NEW  YORK. 

Continued  to  February  term,  1794,  2  Dall.  415,  1  L.  438. 
No  citations. 

2  Dall.  402,  1  L.  433.  OSWALD  v.  STATE  OF  NEW  YORK. 
No  citations. 

2  DaU.  402-409,  1  L.  433,  GEORGIA  v.  BRAILSFORD. 

Courts  —  Practice.— A  State  by  Its  governor,  although  not  a  party 
to  an  action  in  the  lower  court,  may  properly  apply  to  Supreme 
Court  for  injunction  against  payment  of  execution  moneys  to  claim- 
ant until  Its  own  claim  thereto  is  adjudicated,  pp.  405^109. 
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Cited  as  instance  of  the  exercise  of  original  Jurisdiction  by  the 
Supreme  Court  where  State  a  party,  in  New  Jersey  v.  New  York.  5 
Pet  288,  8  L.  128;  Wisconsin  v.  Pelican  Ins.  Co.,  127  U.  S.  294, 
295,  32  L.  244,  245,  8  S.  Ct  1376,  1377;  California  v.  Southern  Pacific 
Co.,  157  U.  S.  258  39  L.  694,  15  S.  Ct  603,  deciding  other  questions 
as  to  such  jurisdiction.  Cited  as  instance  of  confiscation  act  in  time 
of  war,  Thompson  v.  Carr,  5  N.  H.  515. 

Jurisdiction.— Whenever  State  a  party,  Supreme  Court  has  ex- 
clusive Jurisdiction,  per  Iredell,  J.,  406.    Contra,  Wilson,  J.,  407. 

Denied  in  Texas  v.  Lewis,  12  Fed.  Rep.  3;  S.  0.,  14  Fed.  Rep.  66, 
holding  alien  defendant  may  remove  suit  by  State  to  Federal  court; 
in  State  ex  rel.  v.  Doyle,  40  Wis.  200,  holding  inferior  Federal  court 
cannot  oust  Jurisdiction  of  State  court  where  State  a  party. 

Injunction.— To  support  preliminary  injunction,  the  bill  must 
show  probable  right,  and  probable  danger  that  right  would  be 
dereateU  unless  injunction  granted,  p.  405. 

Cited  and  principle  affirmed  and  applied  in  Southern  Pac.  Co.  v. 
Earl,  82  Fed.  Rep.  691,  48  U.  S.  App.  719,  where  injunction  granted; 
in  Branch  Turnpike  Co.  v.  Supervisors  of  Yuba  Co.,  13  Cal.  190, 
where  denied;  Blount  v.  Societe  Anon.,  etc.,  53  Fed.  Rep.  101,  6  U.  S. 
Ap.  335,  where  i^ranted  in  a  patent  case;  Overweight,  etc.,  Co.  v. 
Cahill,  etc.,  Co.,  86  Fed.  Rep.  339,  where  denied;  Read  v.  Dews, 
Charlt  (Ga.)  303,  denytng  conditionally  a  motion  to  dissolve; 
Binrey's  case,  2  Bland  Ch.  104,  where  Injunction  dissolved;  Salmon 
V.  Clagett,  3  Bland  Ch.  162,  where  Injunction  continued;  Newton  v. 
J^vls,  79  Fed.  Rep.  718,  49  U.  S.  App.  271,  amplifying  the  rule  and 
afl^rmlng  allowance  of  injunction  by  lower  court;  Allison  v.  Corson, 
88  Fed.  Rep.  584,  collecting  cases  and  allowing  temporary  Injunction. 

Injunction.—  Temporary  injunction  in  equity  may  issue  to  restrain 
payment  of  money  until  rightful  payee  is  determined  at  law,  pp. 
406^0a 

Cited  and  principle  applied  In  Irwin  v.  Dixion,  9  How.  29.  13  L.  34, 
where  the  legal  question  was  as  to  public  rights  In  alleged  highway; 
in  Western  U.  Tel.  Co.  v.  Union,  etc.,  Ry.,  1  McCrary,  565;  S.  C,  3 
Fed.  Rep.  430,  where  question  of  validity  of  contract  had  to  be 
determined  before  the  propriety  of  granting  perpetual  injunction 
against  its  violation  could  be  decided. 

Distinguished  in  La  Mothe  v.  Fink,  8  Biss.  497,  F.  O.  8032,  where 
injunction  was  held  Improper  because  a  remedy  at  law. 

Practice.- A  State  suing  in  the  Supreme  Court  may  properly  do 
80  by  governor  in  behalf  of  State,  p.  402. 

Cited  approvingly  In  Chlsholm  v.  Georgia,  2  Dall.  452,  1  L.  454, 
holding  that  In  suit  against  State  process  may  properly  be  served 
upon  governor  and  attorney-general;  in   Governor   of   Georgia   v. 
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Madrazo,  1  Pet  122,  7  L.  79;  In  re  Ayers,  123  XJ.  S.  488,  31  L.  224; 
Kentucky  v.  Dennison,  24  How.  96,  16  L.  725;  and  Western,  etc., 
Co.  V.  Henderson,  68  Fed.  Rep.  591,  holding  suit  by  or  against 
governor  virtnte  officii.  In  reality  to  be  deemed  suit  by  or  againist 
State  itself;  in  dissenting  opinion  in  McNutt  v.  Bland,  2  How.  27, 
11  L,  166,  arguing  that  suit  there  was  by  governor  as  private  citizen; 
In  dissenting  opinion  in  Florida  v.  Georgia,  17  How.  500,  15  L.  107, 
arguing  that  appearance  by  United  States  attorney-general  in  suit 
between  States  made  the  United  States  a  party;  in  State  ex  rel.  v. 
Doyle,  40  Wis.  205,  in  quotation  from  Governor  v.  Madrazo,  supra. 

2  DaU.  409-414,  1  L.  436,  HAYBURN'S  CASK 

MandamuB.— Motion  for  mandamus  to  Circuit  Court,  district  of 
Pennsylvania,  to  compel  performance  of  duties  in  examining  and 
determining  pension  claims,  enjoined  upon  the  Circuit  Courts  by  act 
of  March  23,  1792,  which  court  had  refused  to  carry  out  the  act  as 
invalid.  Taken  under  advisement  and  act  repealed  before  motion 
decided.  The  judges,  with  the  exception  of  Johnson,  J.,  while  at 
circuit,  held  that  the  act  was  invalid  because  enjoining  duties  not 
in  their  nature  judicial,  and  because  the  provision  for  appeal  to  the 
secretary  of  war  from  the  decision  of  the  judges  would  give  the 
executive  a  revisory  power  over  the  judiciary. 

The  following  citing  cases  approve  the  decision  at  circuit  and 
apply  the  principle:  United  States  v.  Ferrelra,  13  How.  49,  50,  14 'L. 
46,  holding  decision  of  a  territorial  judge  directed  by  congress  to 
perform  similar  duties,  not  judicial  and,  therefore,  not  appealable; 
in  Gordon  v.  United  States,  as  decided  by  Taney,  C.  J.,  117  U.  S. 
703,  holding  act  Invalid  allowing  appeals  to  Supreme  Court  from 
Court  of  Claims;  United  States  v.  Waters,  133  U.  S.  213,  33  L.  595, 
10  S.  Ct.  250,  holding  the  allowance  of  counsel  fees  to  district 
attorney  by  District  Court  a  judicial  act  and  not  subject  to  reversal 
by  the  attorney-general;  In  re  Pacific  Ry.  Comsn.,  12  Sawy.  586;  S. 
C,  32  Fed.  Rep.  258,  holding  void  provision  of  act  creating  Pacific 
railway  commission,  which  authorized  the  courts  to  aid  in  its 
investigations;  In  re  Interstate  Commerce  Comsn.,  53  Fed.  Rep.  479, 
holding  invalid  provision  authorizing  Circuit  Courts  to  make  orders 
enforcing  subpoenas  issued  by  interstate  commerce  commission;  in 
Ex  parte  Riebellng,  70  Fed.  Rep.*311,  314,  315,  declaring  invalid 
act  requiring  circuit  judges  to  certify  to  the  secretary  of  the 
treasury  the  value  of  services  of  an  informer  against  smugglers;  in 
Ex  parte  Griffiths,  118  Ind.  84,  10  Am.  St  Rep.  108,  20  N.  B.  513, 
annulling  statute  requiring  judges  to  make  syllabi  of  their  decisions; 
in  Auditor  v.  Atchison,  etc.,  R.  R.,  6  Kan.  508,  7  Am.  Rep.  570, 
annulling  statute  delegating  duty  of  assessing  property  to  Supreme 
Court;  In  re  Senate,  10  Minn.  78,  declaring  void  act  requiring  judges 


2  DaU.  415-419  Notes  on  U.  S.  Reports.  12 

to  furnish  opinions  on  constitutional  questions  to  senate  or  house 
on  demand;  in  Taylor  v.  Place,  4  R.  I.  333,  334,  357.  358,  holdingr 
legislative  attempt  to  open  a  Judgment  and  permit  amendment  of 
pleadings,  a  Judicial  act  and  void;  in  Bates  v.  Kimball,  2  D.  Chip. 
90,  annulling  legislative  act  allowing  appeal  in  civil  case  after  pre- 
scribed time;  dissenting  opinion  Gomrs.  of  Sinking  Fund  v.  George, 
47  S.  W.  786,  majority  upholding  statute  authorizing  legislature  to 
appoint  penitentiary  commissioners. 

Cited  as  instance  where  court  refused  to  recognize  validity  of  act 
of  congress,  in  Emericli  v.  Harris,  1  Binn.  422,  holding  that  courts 
may  declare  act  invalid;  and  U.  S.  v.  Williams,  28  Fed.  Cas.  016, 
-upholding  embargo  laws. 

Distinguished  in  Interstate  Com.  Comsn.  v.  Brimson,  154  U.  S. 
481,  484,  38  h.  1058,  1060,  14  S.  Ct.  1134.  1135,  holding  the  act  of 
congress  authorizing  the  Circuit  Courts  to  use  their  process  in  aid 
of  inquiries  before  the  interstate  commerce  commission  valid,  and 
not  a  delegation  of  nonjudicial  functions  to  that  court;  in  Kentucl^y, 
etc.,  Co.  V.  Louisville,  etc.,  R.  R.,  37  Fed.  Rep.  614,  affirming  validity 
of  provision  making  findings  of  that  commission  prima  facie  evidence 
in  r'ederal  courts;  in  Striker  v.  Kelly,  7  Hill,  23,  27,  affirming  stat- 
ute respecting  New  York  streets  authorizing  the  municipality  to 
apply  to  Supreme  Court  for  appointment  of  commissioners  of  esti- 
mate and  assessment 

Miscellaneous.— Cited  Valarino  v.  Thompson,  28  Fed.  Cas.  806, 
in  a  reference  to  rule  7  of  Supreme  Court  stated  in  2  Dall.  413. 

2  Dall.  415,  1  L.  438,  OSWALD  v.  STATE  OF  NEW  YORK. 

Practice.—  Order  that  defendant  State  appear  in  the  above-entitied 
action  by  next  term  day  on  penalty  of  Judgment  by  default 

Cited  to  the  point  that  the  reason  a  State  cannot  be  sued  is  not 
because  of  nonliability,  but  the  want  of  a  tribunal  competent  to 
adjudge  it  Coster  v.  Mayor,  etc.,  43  N.  Y.  408.  Cited  as  instance  of 
suit  against  a  State  in  New  Jersey  v.  New  York,  5  Pet  288,  8  L. 
129,  reviewing  authorities  in  such  a  suit 

2  DaU.  415-419,  1  L.  438,  GEORGIA  v.  BRAILSFORD. 

Injunction.— In  conformity  with  opinions  expressed  at  preceding 
term  (see  S.  C,  2  Dall.  402-409)  injunction  continued  until  next 
term,  to  be,  then  dissolved  unless  Georgia  has  begun  her  action  at 
law  for  the  money,  pp.  418,  419. 

Cited  as  instance  of  exercise  of  original  Jurisdiction  of  Supreme 
Court  where  State  a  party:  Wisconsin  v.  Pelican  Ins.  Co.,  127  U.  S. 
295,  32  L.  245,  8  S.  Ct  1376;  California  v.  Southern  Pacific  Co.,  157 
U.  S.  259,  39  L.  694,  15  S.  Ct  603,  deciding  other  questions  as  to 
Buch  Jurisdiction.    Cited  as  instance  of  confiscation  act  in  time  of 
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war,  Thompson  y.  Carr,  5  N.  H.  515;  to  tbe  point  that  original 
juriBdiction  of  Supreme  Ck)urt  was  deemed  ezclusiye  by  early  cases, 
In  State  ex  rel.  y.  Poyle,  40  Wis.  200,  denying  right  of  inferior 
Federal  court  to  oust  State  court  of  jurisdiction  whore  State  a  party; 
and  to  point  that  injunction  will  issue  only  upon  showing  the  prob- 
able right  and  probable  injury  in  Read  y.  Dews,  Gharlt  363,  a  point 
decided  at  earlier  hearing  (see  2  Dall.  402-409,  1  L.  433). 

2  DalL  419-480,  1  L.  440,  CHISHOLM  y.  GEORGIA. 

• 

Courts.— By  the  (Constitution  of  the  United  States  as  originally 
aaopted,  a  State  was  suable  in  the  Supreme  Court  by  an  indiyldual 
citizen  of  another  State,  pp.  450-480. 

Cited  in  the  following  cases  which  state  this  ruling,  with  the  re- 
mark that  it  led  to  the  adoption  of  the  eleventh  amendment  pro- 
hibiting suits  In  the  Federal  courts  against  a  State  by  citizens  of 
another  State,  or  subjects  or  citizens  of  a  foreign  State:  Governor 
y.  Hadrazo,  1  Pet  122,  7  L.  79,  holding  Federal  courts  without 
jurisdiction  under  that  amendment  to  try  a  libel  for  certain  moneys 
and  slaves  In  the  possession  of  the  State  government  of  Georgia; 
New  Jersey  v.  New  York,  5  Pet  289,  8  L.  129,  affirming  jurisdiction 
of  suits  between  two  States,  and  laying  down  various  rules  of 
practice  governing  such  suits;  Briscoe  v.  Bank,  etc.,  of  Kentucky, 
11  Pet  321,  9  L.  734,  holding  that  bills  of  credit  of  defendant  bank 
were  not  issued  by  State  because  bank  could  be  sued  and  State 
could  not;  Florida  v.  Georgia,  17  How.  519,  524,  15  L.  193,  194,  by 
Campbell,  J.,  discussing  the  history  of  the  case  in  dissenting  from 
the  holding  that  United  States  may  intervene  in  boundary  suit 
between  two  States  upon  allegation  that  Federal  territory  is  in- 
volved; Kentucky  v.  Dennison,  24  How.  96,  16  L.  725,  collecting 
authorities  and  holding  Supreme  Court  has  original  Jurisdiction  of 
suits  bietween  States  without  any  enabling  act  of  congress;  in 
United  States  v.  Lee,  106  U.  S.  207,  27  L.  177,  1  S.  Ct  249,  affirming 
Lee  y.  Kaufman,  3  Hughes,  58,  95,  137,  F.  C.  8,191,  upholding  a 
suit  against  officers  of  Federal  government  discussing  reasons  why 
sovereign  State  is  not  suable,  and  citing  the  principal  case  to  show 
that  the  doctrine  of  nonsuability  was  not  favorably  received  at 
that  time;  New  Hampshire  v.  Lousiana,  108  U.  S.  86,  91,  27  L.  660, 
C62,  2  S.  Ct.  180,  184,  reviewing  history  of  eleventh  amendment,  and 
holding  that  one  State  might  not  sue  another  as  assignee  of  debts 
due  to  certain  of  its  citizens;  Ames  v.  Kansas,  111  U.  S.  466,  28  L. 
489,  2  S.  Ct  445,  arguing  to  the  point  that  original  jurisdiction  of 
Supreme  Court  not  an  exclusive  jurisdiction;  Wisconsin  v.  Pelican 
Ins.  Co.,  127  U.  S.  289,  298,  32  L.  243,  246,  8  S.  Ct  1374,  1378,  hold- 
^  that  Supreme  Ck>urt  has  no  original  jurisdiction  of  suit  by 
State  to  recover  penalty  against  a  foreign  corporation  adjudged 
^7  its  domestic  courts;  Buckner  y.  Street,  1  Dill.  259,  F.  C.  2098, 
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remarking  that  eleventh  amendment  was  given  retrospective  opera- 
tion in  holding  that  thirteenth  amendment  retroacted  to  invalidate 
previous  slave  contracts;  Baltimore,  etc.,  R.  R.  v.  Allen,  17  Fed.  R<?p. 
177,  in  opinion  dissenting    from    judgment    awarding    injunction 
against  State  officers,  on  the  ground  that  it  was  really  a  suit  against 
a  State;  Brown  Univ.  v.  Rhode  Island  Ck)llege,  56  Fed.  Rep.  58, 
denying  jurisdiction  of  Circuit  Court  over  injunction  proceedinjcs 
against  State  treasurer  respecting  State  school  lands,  because  really 
a  suit  against  the  State;  Thebo  v.  Choctaw  Tribe,  66  Fed.  Rep.  375, 
27  U.  S.  App.  667,  applying  principle  of  nonsuabillty  of  sovereign 
State  to  Indian  nation;  Western  U.  Tel.  Co.  v.  Henderson,  68  Fed. 
Rep.  590,  holding  injunction  proceedings  against  State  auditor  to 
restrain  enforcement  cf  taxation  law  alleged  to  be  unconstitutional, 
not  a  suit  against  a  State;  Smith  v.  Rackliffe,  87  Fed.  Rep.  968, 
holding  suit  against  State  treasurer  to  recover  taxes  so  paid,   a 
suit  against  a  ^tate.    Cited  also  and  similarly  relied  upon  in  Ex 
parte  State,  52  Ala.  236,  23  Am.  Rep.  572,  holding  repeal  of  law 
authorizing  suit  against  State  retroacted  upon  pending  suits  to  oust 
jurisdiction;  Bloxham  v.  Florida,  etc.,  R.  R.,  35  Fla.  713,  17  So.  918, 
holding  suit  against  State  officers  for  recovery  of  money  paid  as 
taxes,  a  suit  against  a  State;  Lodor  v.  Baker,  etc.,  Co.,  39  N.  J.  L. 
50,  holding  that  State  treasurer  cannot  be  garnished  as  to  moneys 
of  nonresident  debtor  in  his  hands;  State  ex  rel.  v.  Doyle,  40  Wis. 
200,  201,  205,  denying  the  jurisdiction  of  the  Federal  Circuit  Court 
of  a  suit  against  a  State  officer  in  his  official  capacity  and  affecting 
a  matter  of  State  right,  because  a  suit  against  a  State;  Beard  of 
Comrs.  V.  Walling,  Dallam  (Tex.),  526,  holding  that  certain  act  as 
to  establishment  of  land  claims  authorized  suit  against  State  aad 
that  State  might  thus  waive  its  nonsuabillty;  Fadelford  v.  Mayor, 
etc.,  14  Ga.  478,  479,  giving  the  history  of  the  principal  case  at 
length;  State  v.  Young,  29  Minn.  531,  9  N.  W.  743,  holding  that  an 
executory  contract  of  a  State,  whose  performance  rests  with  subse- 
quent legislatures,  is  a  valid   contract,   although  not  specifically 
enforceable;  Briggs  v.  Light-Boats,  11  Allen,  176,  denying  right  to 
put  a  lien  upon  a  lightboat  belonging  to  the  United  States;  Fiqua 
Branch  Bk.  v.  Knoup,  6  Ohio  St.  375,  383,  affirming  the  appellate 
jurisdiction  of  Federal  Supreme  Court  In  certain  matters,  over  tbe 
State  courts;  Houston  v.  State,  98  Wis.  487,  74  N.  W.  43,  holding 
statute  permitting  suits  against  State  contemplated  only  suits  upon 
contract  and  not  for  torts  of  State  officials;  Gamer  v.  Worth,  122 
N.  C.  252,  29  S.  E.  364,  refusing  mandamus  to  compel  payment  of 
money  claimed  as  due  from  the  State;  Smith  v.  Rackliffe,  87  Fed. 
Rep.  968,  reviewing  cases  and  holding  action  against  State  officer 
to  recover  taxes  in  effect  an  action  against  the  State. 

Cited  in  State  v.  Curran,  12  Ark.  343,  holding  constitutional  pro- 
vision authorizing  suit  against  State  should  be  liberally  construed; 
Jim  V.  State,  3  Mo.  149,  remarking  that  principal  case  seems  to 
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bare  proceeded  on  notion  that  legislation  was  necessary  to  give 
powers  of  Supreme  Court  activity;  Mayor  v.  Bailey,  2  Denio,  447, 
holding  that  goyemment  by  becoming  an  incorporator  lays  aside 
its  nonsuable  sovereign  character;  Garland  v.  Davis,  4  How.  149, 

11  L.  915,  holding  that  public  agents  are  not  usually  liable  on  con- 
tracts made  in  behalf  of  their  principals. 

Diatinguished  in  dissenting  opinion  United  States  v.  Lee,  106  U.  S. 
242,  27  L.  189,  1  S.  Gt  279,  as  not  in  point  on  question  of  suability 
of  Federal  government  Criticised  and  opinion  of  Iredell,  J., 
approved,  in  Hans  v.  Louisiana,  134  U.  S.  11,  12,  13,  16,  18,  21,  33 
L.  846,  847,  848,  849,  10  S.  Ct  505,  506,  507,  508,  509,  affirming  S.  O., 
24  Fed.  Rep.  67,  holding  that  State  cannot  be  sued  In  Federal  Cir- 
cuit Court  by  its  own  citizen  upon  suggestion  that  Federal  quca- 
tion  l8  Involved. 

Admiralty. —  Jurisdiction  is  accorded  Federal  courts  in  admiralty 
because  as  the  seas  are  the  Joint  property  of  nations  the  jurisdiction 
Is  necessarily  national,  p.  475. 

Cited  and  principle  applied  in  People  v.  Tyler,  7  Mich.  269,  270, 
74  Am.  Dec.  716,  denying  that  Federal  admiralty  Jurisdiction 
covered  the  great  lalces;  in  Keating  v.  Spink,  3  Ghio  St.  107,  62 
Am.  Dec  216,  affirming  that  State  and  Federal  courts  have  Joint 
jurisdiction  over  the  inland  rivers;  Waring  v.  Clarice,  5  How.  489, 

12  Im  249,  in  dissenting  opinion,  the  case  affirming  the  admiralty 
jurisdiction  of  waters  within  the  limits  of  a  county. 

Courts.— Jurisdiction  of  suits  by  a  State  against  citizens  of  an- 
other was  given  to  Supreme  Court  to  secure  an  impartial  tribunal 
for  their  adjudication,  p.  475. 

Cited  approvingly  in  Wisconsin  v.  Pelican  Ins.  Co.,  127  U.  S.  289, 
32  L.  243,  8  S.  Ct  1374,  in  arguing  that  the  Supreme  (^ourt  would 
not  entertain  such  suit  when  for  the  enforcement  of  a  State's 
domestic  penal  law. 

Jurisdiction.— -  Federal  Judiciary  can  possess  only  that  Jurisdic- 
tion delegated  to  it  in  the  Constitution,  pp.  432,  435. 

Cited  approvingly  In  re  Barry,  136  U.  S.  607,  608,  617,  note,  34 
L.  607.  510,  note;  S.  C,  42  Fed.  Rep.  120,  121,  127.  F.  C.  1059, 
holding  that  Circuit  Courts  have  no  additional  common-law  Juris- 
diction; In  re  Metzger,  17  Fed.  Gas.  234;  Robertson  v.  Baldwin,  165 
U.  S.  279,  41  L.  716,  upholding  act  of  congress  authorising  Justices 
of  the  peace  to  issue  warrants  for  apprehension  of  deserting  sea- 
men; United  States  v.  New  Bedford.  Bridge,  1  Wood.  &  M.  408, 
F.  C.  15,867,  holding  indictment  would  not  lie  in  l^'ederal  court  for 
obstructing  navigable  river  in  absence  of  act  of  congress  pro- 
hibiting it. 
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0'iirlBdictioii  accorded  to  the  Supreme  Court  of  **  controversies  " 
where  State  a  party,  means  civil  controversies,  pp.  431,  432. 

Cited  approvingly  in  Wisconsin  v.  Pelican  Ins.  Co.,  127  U.  8.  20S, 
82  L.  846,  8  S.  Ct  1378,  holding  Supreme  Court  would  not  take 
original  jurisdiction  of  suit  by  State  to  enforce  its  domestic  penal 
law;  In  re  Pacific  Ry.  Comsn.,  12  Sawy.  582;  S.  C,  32  Fed.  Rep.  255, 
in  holding  that  Federal  courts  cannot  be  required  to  aid  investiga- 
tions of  commission  beyond  the  matters  over  which  the  Constitu- 
tion gives  it  jurisdiction;  King  v.  McLean  Asylum,  64  Fed.  836,  21 
U.  S.  App.  481,  holding  that  petition  for  habeas  corpus  by  citizen 
of  one  State  for  release  of  citizen  of  another,  a  controversy  giving 
Federal  court  jurisdiction. 

Constitational  law.— The  sovereignty  of  the  nation  is  In  the 
people  of  the  nation,  and  the  residuary  sovereignty  of  each  State  in 
its  people  who  are  joint  tenants  thereof,  pp.  471,  472. 

Cited  apparently  to  this  point  in  dissenting  opinion,  McElvain  v. 
Bludd,  44  Ala.  67,  the  case  upholding  an  action  on  note  for  purchase 
money  of  slaves.  Cited  to  this  point  in  Douglass  v.  Stephens,  1 
DeL  Ch.  473,  construing  constitutional  guaranty  of  rights  in  one 
State  of  citizens  of  another.  Cited  with  the  remark  that  in  Bng- 
land  parliament  Is  sovereign  and  the  people  disappear  from  con- 
ten^plation,  Gifford  v.  Livingston,  2  Denio,  400;  Rohrbacher  v.  City 
of  Jackson,  51  Miss.  752.  Cited  on  this  point  and  full  discussion 
in  dissenting  opinion,  Ex  parte  Bushnell,  9  Ohio  St  297,  the  case 
upholding  fugitive  slave  laws. 

Constitntional  law.— A  remedial  power  In  the  Constitution  is  to 
be  liberally  construed,  p.  476. 

Cited  and  principle  applied  in  United  States  v.  Rhodes,  1  Abb.  52, 
F.  C.  16,151,  to  the  civil  rights  bill  and  thirteenth  amendment 

Practice.—  Suit  against  a  State  —  subpoena  issued  from  Supreme 
Court  in  such  a  case  may  be  served  on  the  governor  and  attorney- 
general  of  such  State,  and  if  defendant  fall  to  appear  plaintiff  may 
proceed  ex  parte,  p.  480. 

Cited  and  principle  applied  in  New  Jersey  v.  New  York,  3  Pet 
466,  7  L.  743,  where  defendant  State  failed  to  appear;  S.  C,  5  Pet 
289,  8  L.  129,  laying  down  various  other  rules  of  practice  in  such 
cases;  in  Rhode  Island  v.  Massachusetts,  12  Pet  761,  9  L.  1275, 
where  defendant,  after  appearing,  was  permitted  to  withdraw;  tn 
Texas  v.  Steele,  57  Tex.  204,  a  suit  against  a  State;  Meriwether  v. 
Bank  of  Hamburg,  Dudl.  L.  37,  holding  service  on  president  and 
cashier  of  corporation  sufficient  Cited  approvingly  in  United 
States  V.  Lee,  106  U.  S.  206,  27  L.  176,  1  S.  Ct  248^  in  discussing 
reasons  why  the  United  States  is  not  suable. 
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War.—  Act  of  congress  of  May  4.  1772,  did  not  confiscate  the  debts 
due  a  Britisb  subject  residing  in  Great  Britain,  but  subjected  them 
to  sequestration  only;  and  the  right  to  recover  them  revived  in  the 
British  subject  at  the  peace,  p.  4. 

Trial.— It  is  the  province  of  the  jury  to  decide  on  questions  of 
fact,  of  the  court  to  decide  on  questions  of  law;  still  both  the  law 
and  the  facts  are  lawfully  within  the  power  of  decision  of  the  jury. 
p.  4. 

The  accuracy  of  the  report  of  the  principal  case  was  doubted  In 
United  States  v.  Morris,  1  Curtis,  57,  F.  C.  15,815,  the  court  saying 
that  if  correctly  reported  It  was  not  In  accordance  with  the  views 
of  any  other  court 

Trial.- -Jury  should  not  have  any  impressions  of  favor  for  one 
party  or  the  other,  p.  5. 

Cited  in  State  v.  Wheeling,  etc..  Bridge  Co.,  13  How.  588,  14  L. 
279,  the  court  saying  it  would  presume  a  jury  would  do  equal  jus- 
tice between  citizens  of  their  own  State,  and  another  State  or  its 
citizens. 

War.— Sequestration  does  not  divest  the  property  in  the  thing 
sequestered,  p.  5. 

Miscellaneous.—  Cited  but  not  in  point  in  The  Anna,  Blatchf.  Pr. 
Cases,  339,  F.  C.  400. 

3  Dall.  e-16,  1  L.  485,  GLASS  v.  THE  SLOOP  BETSEY. 

Appeal.— An  appeal  not  presented  to  any  court  or  judge  of  Ibe 
United  States  but  to  a  notary  public  of  Baltimore  Is  irregular,  and 
the  court  will  not  allow  any  judicial  countenance  to  be  given  to 
the  proceeding  before  the  notary,  p.  6,  note. 

Cited  in  the  Steamboat  New  England,  3  Sumn.  498,  F.  C.  10,15T, 
holding  that  no  appeal  would  lie  from  the  decree  of  a  District  Court 
in  admiralty  except  to  the  next  term  of  the  Circuit  Court;  Norton  v. 
Rich,  3  Mason,  444,  Fed.  Cas.  10,352,  holding  that  an  appeal  must 
be  taken  in  open  court  before  the  adjournment  sine  die  unless  a 
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different  period  be  prescribed  by  the  court;  Merrill  v.  Petty,  16  Wall. 
342,  21  L.  4d9,  on  the  point  that  the  act  relating  to  appeals  In 
admiralty  was  taken  subject  to  ^imitations  as  to  the  value  of  the 
matter  in  dispute. 

Courts.— District  Courts  possess  all  the  powers  of  a  Court  of 
Admiralty,^  whether  considered  as  an  instance  or  as  a  prize  court; 
they  have  jurisdiction  on  a  libel  for  restitution  of  a  vessel  captured 
as  a  prize,  p.  16. 

Cited  in  Juando  (Stoughton)  v.  Taylor,  2  Paine,  683,  F.  C.  7,558, 
and  the  Hiawatha,  Blatchf.  Pr.  7,  P.  C.  6,451,  both  discussing  the 
question  of  the  jurisdiction  of  District  Courts  in  prize  cases;  United 
States  V.  Ames,  99  U.  S.  35,  25  L.  297,  on  the  point  that  prize  juris- 
diction was  involved  in  the  general  delegation  of  admiralty  and 
prize  jurisdiction;  The  Cargo  of  the  Emulous,  1  Gall.  573,  F.  C.  4,479. 
where  the  court  considered  over  what  prizes  the  Admiralty  Court 
bad  jurisdiction  as  a  prize  court,  Simpson  v.  Nadeau,  Conf.  N.  O. 
264,  2  Am.  Dec.  635,  holding  that  the  question  of  prize  was  exclu- 
sively of  admiralty  jurisdiction;  Penhailow  v.  Doane,  3  Dall.  97,  108. 
1  L.  525,  530,  holding  that*  the  District  Court  had  jurisdiction  of 
libel  to  carry  into  execution  a  decree  of  the  Court  of  Appeals  in  a 
prize  case  after  the  latter  court  had  expired;  Jansen  v.  Brigantine 
Magdalena,  Bee,  20,  F.  C.  7,216,  where  a  vessel  belonging  to  a 
neutral  country  was  seized  by  a  privateer;  Novion  v.  Hallett,  16 
Johns.  346,  holding  that  uq  action  at  common  law  lies  for  an  illegal 
capture  on  the  high  seas;  1253  Bags  of  Rice,  Blatchf.  Pr.  213,  F.  C. 
10,535,  where  the  question  was  as  to  whether  certain  property 
seized  was  a  lawful  prize;  The  Isabella  Thompson  v.  United  States, 
3  Wall.  162,  18  L.  57,  holding  parties  were  entitled  to  a  decree  of 
restitution  and  damages  if  a  seizure  was  made  'Without  probable 
cause;  Slocum  v.  Wheeler,  1  Conn.  447,  holding  that  to  render  its 
sentences  in  prize  cases  conclusive  the  District  Court  must  have 
had  jurisdiction;  L'Invincible,  1  Wheat  243,  4  L.  82,  holding  that 
where  the  res  escapes  from  the  former  captor,  the  action  becomes 
transitory  and  follows  the  thing;  Juando  (Stoughton)  v.  Taylor,  2 
Paine,  670,  F.  C.  7,558,  holding  that  as  a  general  rule  the  courts 
of  belligerents  have  exclusive  jurisdiction  of  prizes  made  by  their 
armaments;  The  Anna,  Blatchf.  Pr.  339,  F.  C.  402,  where  it  was 
contended  that  the  district  attorney  In  the  prize  court  did  not  act  in 
the  character  of  a  prosecuting  officer  in  a  court  of  law;  The  Admiral 
V.  United  States,  3  Wall.  612,  18  L.  59,  holding  that  prior  to  the  act 
of  March  3,  1863,  appeals  in  prize  cases  were  directly  to  the 
Supreme  Court;  Fay  v.  Montgomery,  1  Curtis,  269,  F.  C.  4,709,  hold- 
ing that  a  defense  that  a  vessel  was  captured  as  a  prize  of  war 
does  not  bar  a  libel  in  the  instance  side  of  the  court  for  a  marine 
tort  in  seizing  the  vessel;  The  City  of  Panama,  101  U.  S.  458,  25 
li.  1063,  a  libel  against  a  steamship  to  recover  damages  for  personal 


19  Notes  on  U.  S.  Reports.  3  Dall.  6-16 

injuries;  Martins  v.  Ballard  and  Talbot,  Bee,  55,  F.  C.  9,175.  a  libel 
for  damages  for  trespass  upon  the  high  seas;  The  Meteor,  17  Fed. 
Cas.  180,  libel  for  breach  of  neutrality;  The  Isabella,  Browne.  98. 
F.  C.  7,100,  a  proceeding  in  rem.  to  recover  seamen's  wages;  Root 
T.  United  States,  9  Ct.  CI.  223,  in  the  dissenting  opinion  of  Mulligan, 
J.,  holding  that  the  court  could  not  make  the  expenses  of  sale  of 
prize  profjerty  a  charge  upon  the  fund  for  defraying  expenses  of 
suits  in  which  the  United  States  is  a  party;  "rtie  United  States  v. 
The  New  Bedford  Bridge.  1  Wood.  &  M.  455,  F.  C.  15,867,  where  the 
question  as  to  the  criminal  jurisdiction  of  the  Circuit  Court  was 
<H)nsidered;  Bi-own  v.  The  United  States,  8  Cr.  137,  138.' 3  L.  514. 
where  the  question  was  whether  an  enemy's  property  on  land  at 
the  commencement  of  hostilities  could  be  seized  and  condemned* 
Wheelwright  v.  Depeyster,  1  Johns.  481,  3  Am.  Dec.  349,  holding 
tliat  a  naked  sale  by  a  captor  even  of  property  professedly  belong- 
ing to  an  enemy  is  void;  cited  generally  in  British  Consul  v.  22 
Pipes  of  Wine,  Bee,  180,  F.  C.  1,900;  In  re  Metzger,  17  Fed.  Cas. 
234,  affirming  rule  generally. 

Cited  in  The  DIvlna  Pastora,  4  Wheat.  66,  n.,  4  L.  515,  where  it 
was  said  the  principal  case  had  sometimes  been  criticised  as  involv* 
Ing  a  denial  that  the  Jurisdiction  of  prizes  belongs  excltisiveiy  to 
the  tribunals  of  the  captors. 

Courts.—  No  foreign  power  can  institute  a  court  of  jurisdiction  of 
any  kind  within  the  jurisdiction  of  the  United  States  except  by 
treaty,  and  the  admiralty  jurisdiction  which  has  been  exercised  in 
the  United  States  by  the  consuls  of  France  Is  not  of  right,  p.  16. 

Cited  in  Noble  ?.  Cullon,  44  Ala.  5(»0.  applying  the  principle  in 
holding  that  the  rebel  governments  established  in  Alabama  during 
the  rebellion  were  not  legal  governments;  Ex  parte  Bibb.  44  Alii. 
153,  where  a  Judgment  of  such  a  court  was  opened;  Guaranty 
Trust  Co.  V.  Green  Cove  R.  R.,  139  U.  S.  147,  35  L.  120,  US.  Ct. 
516,  on  the  point  that  the  Jurisdiction  of  any  court  may  be  Inquired 
Into  where  its  proceedings  are  relied  upon;  Williamson  v.  Berry,  d 
How.  541,  12  L.  1190,  where  the  court  looked  into  the  jurisdiction 
of  the  chancellor  of  New  York;  Moch  v.  Va.,  etc.,  Ins.  Co.,  4  Hughes, 
119,  10  Fed.  706.  holding  that  the  power  to  look  into  the  jurisdiction 
did  not  relieve  the  court  from  the  doctrine  of  res  judicata;  Koran  v. 
Wahrenberger,  9  Tex.  321,  58  Am.  Dec.  147,  holding  that  an  appeal 
<*ould  not  confer  Jurisdiction  that  a  court  a  quo  did  not  possess; 
Bell  v.  Ohio  L.  &  T.  Co..  1  BIss.  270,  F.  C.  1,200,  holding  that  priority 
of  Jurisdiction  as  between  State  and  United  States  courts  was 
determined  by  the  isstiance  of  process;  The  DlvIna  Pastora,  4 
Wheat.  66,  n.,  4  L.  515,  citing  cases  on  Jurisdiction  over  captures; 
McEIvain  v.  Mudd,  44  Ala.  66.  dissenting  opinion  of  Peters,  J.,  on 
the  point  as  to  rights  which  are  inherent  in  the  sovereignty  which 
U  an  essential  element  of  State  authority. 


3  Dall.  17-lS  Notes  on  U.  S.  Reports.  20 

Cited  in  The  Invincible,  2  Gall.  38,  40,  F.  O.  7,054,  where  the  Juris- 
diction of  a  neutral  country  was  considered  and  the  court  said  the 
authority  of  the  principal  case  seemed  to  be  shaken  by  the  oplntoa 
in  Hudson  v.  Guestier,  4  Granch,  293,  2  L.  293;  S.  C.,  6  Granch,  281, 
3L.  281. 

3  Dall.  17-18,  1  L.  490,  UNITED  STATES  v.  HAMILTON. 

BaiL—  Prisoner  charged  with  high  treason  admitted  to  bail  upon 
application  by  habeas  corpu3,  p.  18. 

The  following  citing  cases  refer  to  this  decision  in  considorini^ 
the  Supreme  Gourt*s  jurisdiction  to  issue  habeas  corpus  and  other 
jurisdictional  questions:  Ex  parte  Burford,  3  Gr.  449,  2  L.  495, 
issuing  the  writ;  Ex  parte  Yerger,  8  Wall.  98,  19  L.  336,  holding 
that  the  Supreme  Gourt  of  the  United  States  could  by  the  writ  of 
habeas  corpus  revise  the  decision  of  the  Gircuit  Gourt;  Hyatt  v. 
Allen,  54  Gal.  364,  dissenting  opinion,  discussing  the  power  to  issue 
writs  of  habeas  corpus;  United  States  v.  The  New  Bedford  Bridge, 
1  Wood.  &  M.  440,  P.  G.  15,807,  where  the  jurisdiction  of  Federal 
courts  and  the  powers  of  congress  were  considered;  Ex  parte  Vir- 
ginia, 100  U.  S.  343,  25  L.  678,  holding  that  while  generally  the  writ 
cannot  subserve  the  puri>ose  of  a  writ  of  error,  yet  If  a  prisoner  is 
held  without  authority,  the  authority  of  the  court  will  be  examined 
into;  Ex  parte  Watliins.  3  Pet.  207,  208,  7  L.  655.  where  the  court 
refused  to  discharge  a  prisoner  held  under  the  judgment  of  a  court 
of  general  criminal  jurisdiction;  King  v.  McLean  Asylum,  64  Fed. 
334,  346,  347,  21  U.  S.  App.  481,  a  petition  by  a  citizen  of  one  State 
seeiiing  release  from  illegal  restraint  by  a  citizen  of  another  State; 
Ex  parte  Burford,  3  Gr.  449,  2  L.  495,  holding  that  a  warrant  of 
commitment  by  justices  of  the  peace  must  state  a  good  cause  cer- 
tain, supported  by  oath;  In  re  Kaine,  14  How.  130,  132,  14  L.  356, 
357,  where  the  court  refused  to  release  a  prisoner  who  had  com- 
mitted an  assault  in  Ireland  and  who  was  committed  by  the  com- 
missioner pending  the  order  of  the  president  of  the  United  States; 
Metzger,  in  re,  5  How.  189,  191,  12  L.  110,  holding  a  writ  could  not 
issue  to  review  a  decision  of  the  District  Gourt  committing  a  pris- 
oner to  custody  awaiting  an  order  of  the  president  to  deliver  him 
to  the  French  government;  Ex  parte  Wells,  18  How.  317,  15  L.  426, 
dissenting  opinion,  where  the  court  refused  to  discharge  a  prisoner 
conditionally  pardoned;  Ex  parte  Lange,  18  Wall.  166,  21  L.  875, 
holding  that  a  prisoner  could  not  be  both  fined  and  imprisoned 
under  a  statute  conferring  power  to  fine  or  imprison;  Ex  parte  Wat- 
Itins,  7  Pet  572,  573,  8  L.  788,  where  a  prisoner  confined  under  sen- 
tence of  fine  and  imprisonment  was  discharged;  In  re  Barry,  42  Fed. 
124,  P.  G.  1,059  (opinion  of  Betts,  J.,  reprinted  in  136  U.  S.  613,  34  L. 
509),  where  a  father  who  was  a  foreigner  attempted  to  recover  his 
children  by  a  writ  of  habeas  corpus;  Ex  parte  Bollman  and  Swart- 
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wout,  4  Granch,  100.  101,  103,  104,  2  L.  5C3,  564,  a  case  similar  in 
facts  to  the  principal  case;  the  principal  case  was  discussed  in  this 
case  and  Marshall,  J.,  said  they  would  not  depart  lightly  from  it. 
but  Johnson,  J.,  said  its  authority  was  annihilated  by  the  case  of 
Marbury  v.  Madison,  1  Cranch,  137,  2  L.  60;  Holmes  v.  Jennison, 
14  Pet  620,  10  L.  622,  where  a  writ  of  error  to  an  order  of  a  State 
court  on  hat>eas  corpus  was  dismissed,  the  court  being  equally 
divided;  People  v.  Turner,  1  Cal.  147,  52  Am.  Dec.  298,  where  the 
question  was  whether  the  Supreme  Court  had  power  to  issue  writs 
of  mandamus;  In  re  MacDonald,  16  Fed.  Cas.  25,  26,  reviewing 
authorities  and  affirming  Federal  jurisdiction  to  issue;  cited  in  the 
rules  of  the  Supreme  Court  of  the  United  States  in  3  Dallas,  120, 
1  L.  535,  under  the  order  that  all  evidence  on  motions  for  a  dis- 
charge of  prisoner  up(Mi  ball!  shall  be  by  way  of  deposition  and  not 
viva  voce.    And  see  In  re  Fries,  9  Fed.  Cas.  842. 

The  principal  case  was  cited  In  re  Kaine,  14  How.  146,  14  L.  3G3, 
ante,  on  the  point  that  the  refusal  to  issue  the  writ  in  the  case 
under  consideration  was  calculated  to  shake  its  authority;  criticised 
in  the  dissenting  opinion  of  Johnson,  J.,  in  Ex  parte  Watkins,  7 
Peters,  581,  8  L.  791,  ante. 

Circuit  Courts.—  No  power  is  given  to  remit  to  a  special  Circuit 
Court  the  business  depending  for  trial  before  the  stated  Circuit 
Court,  p.  18. 

Cited  and  principle  applied  in  United  States  v.  Cornell,  2  Mason, 
99,  100,  F.  C.  14,868,  holding  that  a  motion  for  a  special  session 
comes  too  late  after  an  indictment  Is  found  or  a  trial  had  at  a 
general  session;  Memorandum,  4  Cranch  C.  C.  338,  F.  C.  0,411,  hold- 
ing that  the  Circuit  Court  cannot,  at  a  special  session  for  crlmitial 
causes,  try  a  cause  which  was  pending  at  the  preceding  stated  Si-s- 
8ion;  U.  S.  v.  Insurgents,  26  Fed.  Cas.  499,  rejecting  motion  for 
change  of  trial  to  a  special  term. 

3  Dail.  19^2,  1  L.  491,  BINGHAM  v.  CABBOT. 

Appeal  and  error.—  Bill  of  exceptions  is  conclusive  and  the  court 
cannot  presume  that  any  material  part  of  the  evidence  is  omitted, 
p.  38. 

Principle  applied  In  Gladden  v.  State,  12  Fla.  573,  holding  that  if 
the  grounds  of  objection  do  not  appear  in  the  record  they  cannot 
be  properly  considered;  Sloan  v.  Territory,  6  N.  Mex.  86,  27  Pac.  418, 
holding  that  every  reasonable  intendment  ought  to  be  indulged  In 
favor  of  a  judgment 

^Presumption  of  authority.—  It  will  be  presumed  that  a  governor 
of  Martinique,  in  signing  a  certificate,  acted  with  authority,  p.  39. 

Cited  in  Charles  Green's  Sons  v.  Salas,  31  Fed.  113,  where  there 
was  a  question  as  to  naturalization  of  a  citizen  in  a  foreign  country. 
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Trial.—  Tlioiigh  the  jury  generally  respect  sentiments  of  the  court 
on  points  of  law,  they  are  not  bound  to  deliver  a  verdict  In  con- 
formity to  them,  p.  33. 

Cited  in  the  dissenting  opinion  In  Sharf  v.  United  States.  156  U.  S. 
158,  30  L.  381,  15  S.  Ct.  314,  where  the  court  in  a  prosecution  for 
murder  Instructed  the  Jury  that  they  could  not  find  a  verdict  for  a 
less  offense. 

Circuit  Court.— In  an  action  by  a  privateer  to  recover  from  a 
public  agent  the  proceeds  from  the  sale  of  a  prize,  the  court  were 
divided  on  the  question  as  to  whether  the  Circuit  Court  had  Juris- 
diction, p.  33. 

Cited  In  Bierbower  v.  Miller,  30  Neb.  181,  where  there  was  a 
motion  to  remove  a  cause  to  the  Circuit  Court:  Brown  v.  Noyes,  2 
Wood.  &  M.  79,  P.  C.  2,023,  where  there  was  a  declaration  for  mone'y 
had  and  received  and  also  for  a  like  sum  for  goods  sold  in  the 
usual  form;  Bank  of  the  United  States  v.  Moss,  6  How.  37,  12  L.  334, 
on  the  point  that  money  counts  aver  enough  to  give  the  Circuit 
Court  jurisdiction  where  they  state  an  indebtedness  and  promise 
to  pay,  made  directly  to  the  plaintiffs,  though  there  Is  no  allegation 
of  residence  In  different  States. 

Evidence.— Letters  written  by  a  public  agent  to  the  government 
are  admissible  in  evidence  in  an  action  by  a  privateer  to  recover  ihe 
proceeds  from  a  sale  from  a  capture,  p.  39. 

Principle  applied  In  The  Emma  Silver  M.  Co.  v.  Park,  14  Blatchf. 
418,  F.  C.  4,467,  where  letters  written  to  a  codefendant  during  the 
time  when  the  scheme  charged  was  being  concocted  were  admitted 
In  evidence;  The  Meteor,  17  Fed.  Cas.  188,  admitting  communica- 
tion of  secretary  of  state  to  prove  war  existed  between  two  foreign 
powers. 

Admiralty.— A  Court  of  Admiralty  in  exercising  Its  discretion  In 
the  disposition  of  the  costs  of  a  suit  will  look  to  the  substantial 
rights  and  equities  of  the  parties  rather  than  to  the  mere  result  of 
the  Utigation. 

Cited  in  Shaw  v.  Thompson,  Olcott,  156,  P.  C.  12,726,  holding  that 
a  court  may  withhold  costs  from  both  parties  when  neither  propose, 
to  do  what  is  substantially  just;  The  Ship  Moslem,  Olcott,  378,  F.  G. 
9,876,  holding  that  prima  facie  the  prevailing  party  is  entitled  to 
recover  costs. 

Venire  facias  de  novo.—  Cannot  be  awarded  on  the  reversal  of  a 
Judgment  where  the  court  is  divided  on  the  question  of  Juris- 
diction, p.  42. 
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3  DaU.  42-54,  1  li.  502,  UNITED  STATES  v.  LAWRENCE. 

Mandanma,—  Mandamus  will  not  lie  to  compel  a  Judicial  officer 
to  decide  otherwise  than  according  to  the  dictates  of  his  own  Judg- 
ment, pp.  53,  54. 

This  principle  is  applied  in  the  following  citing  cases:  State  ex 
reL  Driver  v.  Comrs.,  etc.,  of  Talladega,  3  Port  416,  holding  an 
inferior  tribunal  will  not  be  compelled  to  grant  a  right  under  a  stat- 
ute to  which  the  party  applying  has  not  entitled  himself;  Ex  parte 
Railway  CJo.,  101  U.  S.  720,  25  L.  875,  holding  the  writ  would  be 
refused  where  the  remedy,  if  there  was  any,  was  by  appeal;  Turner, 
in  re,  5  Ohio,  544,  where  mandamus  was  issued  to  compel  a  court  to 
proceed  to  trial;  Richardson  v.  Farrar,  88  Va.  773,  15  S.  E.  122, 
dissenting  opinion  of  Lacy,  J.,  holding  a  court  would  be  compelled 
to  hear  and  determine  an  election  contest;  Ex  parte  Newman.  14 
Wall.  166,  20  L.  879,  holding  that  mandamus  would  not  lie  to  compel 
a  Circnit  CJourt  to  entertain  Jurisdiction  of  an  appeal  from  a  District 
Court  in  a  libel  for  wages;  People  ex  rel.  v.  Weston,  28  Cal.  6il, 
where  mandamus  issued  to  compel  a  county  Judge  to  try  a  cause 
on  the  ground  that  he  has  improperly  dismissed  an  appeal  from  a 
Justice's  Court;  Commonwealth  y.  Judges,  etc.,  3  Binn.  2Y5,  holding 
that  the  writ  does  not  lie  to  reinstate  an  appeal;  Territory  v.  Ortiz, 
1  N.  Mex.  15,  holding  that  a  continuance  was  In  the  discretion  of  the 
court  and  that  mandamus  would  not  lie  to  compel  the  court  to  pro- 
ceed to  Judgment;  Petition  of  Farwell,  2  N.  H.  125,  where  the 
Judgment  of  the  court  in  refusing  to  accept  an  award  was  not 
reviewed;  State  v.  Mitchell,  3  Brev.  (S.  C.)  522,  holding  that  man- 
damus would  not  lie  in  case  the  ordinary  should  grant  administra- 
tion to  one  not  entitled;  People  ex  rel.  Doughty  v.  Judges  of  Dutchess 
C.  P.,  20  Wend.  660,  holding  that  the  Supreme  Court  cannot  by 
mandamus  dictate  the  Judgment  to  be  rendered;  People  ex  rel.  v. 
Judge  of  Wayne  Co.,  1  Mich.  301,  holding  the  writ  would  not  be 
allowed  to  compel  the  court  to  come  to  a  particular  conclusion  or 
to  retrace  its  steps  where  it  has  already  acted;  Judges  of  the 
Oneida  Common  Pleas  v.  People,  18  Wend.  04,  holding  that  a  de- 
cision that  a  title  to  land  had  come  in  question  could  not  be  re- 
viewed by  mandamus;  Arberry  v.  Bravers,  6  Tex.  468,  55  Am.  Dec. 
795,  holding  the  writ  would  not  lie  to  compel  a  chief  Justice  of  a 
county  to  order  an  election  for  a  seat  of  Justice  of  the  county; 
Fisher's  Negroes  v.  Dobbs,  6  Yerg.  151,  holding  that  the  discretion 
of  the  chancellor  in  relation  to  consenting  to  the  manumission  of  a 
slave  was  subject  to  control;  Richards  v.  Wheeler,  2  Ailc.  372, 
holding  that  the  writ  would  not  lie  to  compel  the  County  Court 
to  accept  the  report  of  auditors;  Borough  of  Ansonia  v.  Studley, 
67  Conn.  180,  34  Atl.  1032,  where  a  mandamus  to  comptl  a  Juilge 
to  make  a  finding  of  facts  was  denied;  Chase  v.  Blaclcstone  Canal 
Go.,  10  Pick.  246,  where  the  court  refused  to  grant  mandamus  to 
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compel  the  allowance  of  costs;  Laird  v.  Abrahams,  15  N.  J.  L«  25, 
where  the  court  compelled  a  justice  of  the  peace  to  Issue  an  execu- 
tion; Ex  parte  Crane,  5  Pet  207,  8  L.  99;  People  ex  rel.  v.  Pearson, 

2  Scam.  204,  33  Am.  Dec.  448,  and  Page  v.  Clapton,  30  Gratt.  419, 
all  holding  that  mandamus  lies  to  compel  a  Judge  to  sign  a  bill  of 
exceptions;  Jelley  v.  Roberts,  50  Ind.  7,  holding  that  where  the  judge 
had  settled  and  signed  a  bill  he  would  not  be  compelled  to  amend 
the  same;  Detroit,  etc.,  Co.  v.  Gartner,  75  Mich.  377,  42  N.  W.  974, 
where  an  application  for  mandamus  to  compel  the  granting  of  a  new 
trial  was  denied;  State  ex  rel.  v.  Macon  Co.  Court,  68  Mo.  51,  where 
mandamus  to  compel  a  County  Court  to  allow  a  creditor  whose 
claim  had  been  reduced  to  judgment,  a  warrant  on  the  treasurer 
payable  out  of  a  particular  fund  was  refused;  Commonwealth  ex  rel. 
Brackenridge  v.  Judges  of  the  Common  Pleas,  1  Serg.  &  R.  105,  106, 
holding  that  the  writ  would  not  lie  to  compel  the  admission  of  an 
attorney. 

Cited  and  doctrine  applied  in  Ex  parte  Echols,  39  Ala.  700,  88  Am. 
Dec.  751,  holding  that  a  writ  would  not  lie  to  compel  a  spealcer  to 
send  a  bill  to  the  senate;  Board  of  Superv.  of  Mason  Co.  v.  Mintum, 
4  W.  Va.  304,  holding  the  writ  would  not  lie  to  compel  a  board  of 
supervisors  to  permit  one  to  give  bond  and  qualify  as  a  treasurer: 
Griffith  V.  Cochran,  5  Binn.  103,  106,  holding  the  writ  would  lie 
to  the  secretary  of  the  land  office  to  compel  him  to  malse  the  calcu- 
lations of  purchase  money  and  interest  on  land  sold;  State  ex  rel. 
Register  of  Lands  v.  Secretary  of  State,  33  Mo.  304,  holding  the 
writ  would  not  lie  to  compel  the  secretary  of  state  to  verify  the 
correctness  of  an  account;  In  re  Proprietors  of  Keunebuuk  Toll 
Bridge,  11  Me.  266,  holding  that  countj'  commissioners  could  not 
be  compelled  to  accept  a  report;  Gibbs  v.  Co.  Comra.  of  Hampd:?n, 
19  Pick.  299,  holding  that  mandamus  would  not  lie  to  compel  county 
commissioners  to  reverse  a  decision  upon  a  complaint  for  the  abate- 
ment of  a  tax;  Towle  v.  State,  3  Fla.  210,  holding  the  wr*i  would 
not  lie  against  a  comptroller  of  State  in  the  administration  of  the 
affairs  of  his  office.  See  an  extended  note  on  mandamus  In  89  Am. 
Dec.  732. 

3  Dall.  54-120,  1  L.  507,  PEXIIALLOW  v.  DOANE. 

Powers  of  congfress.—  Congress,  under  the  confederation,  had  the 
power  to  Institute  a  Court  of  Appeals  with  jurisdiction  in  prize 
cases,  pp.  80,  84. 

Cited  and  approved  in  Bingham  v.  Cabbott,  3  Dall.  40,  1  L.  501, 
where,  in  an  action  by  a  privateer  against  a  public  agent,  to  re- 
cover the  proceeds  of  a  prize,  it  was  held  that  congress  had  power 
to  pass  resolutions  relating  to  the  prize;  Shallenberger  v.  Brinton, 
52  Pa.  St.  74,  holding  that  congress  has  the  constitutional  power  to 
Issue  treasury  notes  and  make  them  lawful  money  and  legal  tender; 
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King  V.  McTjean  Asylum.  C4  Fed.  336,  21  tJ.  S.  App.  481,  where 
there  was  a  petition  for  habeas  corpns  to  secure  release  by  a  citi- 
xen  of  one  State  from  illegal  restraint  by  a  citizen  of  another  State; 
Mayor,  etc.  t.  Dargan,  45  Ala.  317,  on  the  point  that  the  general 
assembly  within  the  limit  of  its  powers  is  the  only  legislatiye  body 
of  the  State. 

ItiabUity  of  a  privateer.— A  captain  sailing  under  a  commission 
from  congress  is  responsible  to  congress  or  to  their  constituted 
authority  for  the  legality  of  his  captures,  p.  81. 

Cited  in  Jennings  t.  Carson,  4  Cr.  17,  20,  21,  2  L.  536,  537,  holding 
that  a  privateer  capturing  a  neutral  was  not  liable  to  a  decree  of 
restitution  unless  the  property  or  Its  proceeds  came  to  his  hands. 

Admiralty.—  Proceedings  of  Courts  of  Admiralty  are  in  rem.  and 
binding  on  all  the  world  and,  therefore,  the  death  of  one  of  the 
parties  to  the  decree  does  not  affect  the  right  to  have  it  executed, 
p.  86. 

Cited  in  Wliitney  v.  Walsh,  1  Cush.  32,  48  Am.  Dec.  590,  where 
a  decree  of  the  United  States  District  Court  forfeited  goods  as 
smuggled  without  the  payment  of  duties;  The  N.  W.  Thomas,  1 
Biss.  215,  F.  C.  10,386,  where  a  libel  was  filed  on  a  claim  for  services 
I)erformed;  Jurando  (Stoughton)  v.  Taylor,  2  Paine,  679,  F.  0.  7,558. 
where  a  libel  for  damages  was  brought  against  a  privateer;  Webber 
T.  Underbill,  19  Wend.  451,  where  the  effect  of  the  death  of  a  <le- 
fendant  in  replevin  was  considered;  Cushing  v.  Laird,  107  U.  S.  SO, 
27  L.  395,  2  S.  Ct.  205,  where  there  was  a  libel  in  admiralty  to 
recover  damages  for  the  destruction  of  the  libellant's  vessel;  Munlis 
v.  Jackson,'  66  Fed.  574,  29  U.  S.  App.  482,  on  the  point  that  a 
claim  that  no  Judgment  could  be  rendered  because  the  claimant 
of  the  vessel  who  was  a  costipulator  on  the  bond  was  dead,  is 
untenable;  The  James  A.  Wright,  10  Blatchf.  163,  F.  C.  7,191,  where 
before  a  trial  one  of  the  defendants  died;  Danforth  v.  Danforth,  111 
111.  241,  where  a  party  died  after  trial  but  before  Judgment;  Reid  v. 
Holmes,  127  Mass.  328,  where*  a  juogmont  was  entered  after  de- 
fendant's death  on  a  default  suffered  in  his  life.  See  discussion 
of  decrees  in  rem.,  75  Am.  Dec.  725. 

Distinguished  in  Haydock  v.  Cobb,  5  Day,  529,  holding  that  !n 
equity  a  decree  cannot  have  any  effect  against  a  stranger  unless 
there  were  proper  parties  before  the  court. 

Principal  and  agent.— If  an  agent  pays  over  money  under  a 
Judgment  after  notice  of  an  appeal  from  it,  he  pays  wroiigfully  and 
is  not  excused  in  the  payment,  p.  87. 

Principle  applied  in  Penacoock  Savs.  Bank  v.  Hubbard,  58  N.  H. 
167,  holding  that  where  money  was  paid  on  a  check  by  mistake 
to  a  messenger  who  paid  it  to  the  payee,  it  could  not  be  recovered 
from  the  messenger. 
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Appeal  and  error.  —Appeal  suspends  the  execution  of  the  decree 
from  the  moment  it  was  made,  p.  87. 

Cited  and  rule  applied  In  Folger  v.  The  Robt.  G.  Shaw,  2  Wood. 
&  M.  540,  F.  C.  4,899,  where  an  appeal  was  taken  by  a  libellant  for 
salvage  on  account  of  the  smallness  of  the  salvage  allowed;  State 
V.  Johnson,  13  Fla.  46,  holding  that  where  an  appeal  has  been  taken 
and  a  supersedeas  allowed  from  an  order  appointing  a  receiver,, 
the  power  of  the  lower  court  is  suspended;  Anonymous,  1  Gall.  24,. 
F.  C.  444,  where  the  court  said  the  cause  is  to  be  heard  anew  both 
as  to  law  and  fact  Cited  arguendo  in  Poole  v.  Nixon,  19  Fed. 
Cas.  990. 

Commented  on  and  distinguished  in  Dixon  v.  Watkins,  9  Ark.  152,. 
holding  that  an  execution  wrongfully  issued  upon  a  Judgment  ap- 
pealed from  is  voidable  but  not  absolutely  void. 

Inhibition.— Writ  of  Inhibition  enables  the  appellate  court  la 
case  of  disobedience  to  punish  the  inferior  court  as  being  in  con- 
tempt, p.  87. 

Cited  in  In  re  Lyman,  55  Fed.  43,  holding  that  a  threatened  at- 
tempt to  ousjt  the  court  and  its  officers  from  their  rooms  might 
be  properly  enjoined. 

Appearance.— Want  of  a  monition  to  the  appellees  to  compel  their 
appearance  is  cured  by  the  appearance  in  the  appellate  court,, 
p.  87. 

Cited  in  The  Columbia,  73  Fed.  237,  44  U.  S.  App.  32G,  where 
several  parties  with  distinct  claims  were  brought  Into  one  pro- 
ceeding for  the  limitation  of  liability  by  a  shipowner;  The  Joseph 
H.  Toone,  Blatchf.  Pr.  259,  F.  C.  7,542,  where  the  district  attorney 
obtained  an  order  from  the  court  for  a  monition  to  attach  a  vessel 
by  delivering  a  copy  of  the  monition  to  the  proctor. 

Damages.— Damages  may  be  awarded  under  prayer  for  general 
relief  in  a  lil)el  to  enforce  a  decree,  p.  87. 

Definition  of  State.— The  State,  in  fact,  is  composed  of  all  the 
citizens,  not  of  a  part  only,  however  large,  p.  93. 

Cited  in  Texas  v.  White,  7  Wall.  720,  19  L.  236,  where  the  moan- 
ing of  the  term  State  was  discussed;  Brown  v.  State,  5  Colo.  499, 
where  the  point  was  made  that  a  complainant  was  entitled  "  State 
of  Colorado  "  Instead  of  *'  The  People  of  the  State  of  Colorado;  •* 
West  River  Bridge  Co.  v.  Dlx,  6  How.  539,  12  L.  548,  to  the  point 
that  all  property  of  State  is  derived  from  its  government  held  sub- 
ject to  its  wants  In  taxation  and  to  public  uses  both  in  war  and 
peace;  Bogert  v.  United  States,  2  Ct.  CI.  164,  where  the  term  "  war 
risk  "  in  a  policy  wherein  the  government  was  the  Insurer  was. 
coubirued. 
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Courts.—  The  D^Btrict  Court  has  the  whole  original  Jurisdiction  In 
admiralty  and  maritime  cases;  and  this  includes  prize  jurisdiction 
as  well  as  other  cases  of  a  maritime  nature,  p.  97. 

Cited  in  Packard  t.  The  Sloop  Louisa,  2  Wood.  &  M.  52,  F.  C. 
10,(U>2,  where  a  libel  was  filed  for  wages;  The  Cargo  of  tlie  Ship 
Emulous,  1  Gall.  573,  F.  C.  4,479,  where  the  extent  of  this  jurisdic- 
tion was  considered;  Brown  v.  United  States,  8  Cr.  137,  3  L  514, 
holding  that  British  property  in  the  United  States  at  the  breaking 
out  of  hostilities  cannot  be  condemned  without  a  legislative  act; 
The  Hiawatha,  Bhitchf.  Pr.  7,  F.  C.  6,451.  holding  that  District 
Courts  have  exclusive  jurisdiction  in  prize  cases;  Robinson  y.  Iluok. 
4  Mason,  146.  F.  C.  11,956,  which  was  a  bill  for  discovery  of  an  in- 
former*s  share;  The  Amiable  Nancy,  1  Paine,  117,  F.  C.  331,  where  a 
libel  w*a8  filed  for  damages  by  tlie  owner  of  a  schooner  against  the 
owner  of  a  privateer. 

Distinguished  in  Braithwaite  v.  Jordan,  5  N.  Dak.  216,  65  N.  W. 
707,  holding  that  admiralty  did  not  have  exclusive  jurisdiction  to 
enforce  bonds  and  stipulations  taken  on  the  instance  side  of  the 
court 

Admiralty.— A  Court  of  Admiralty  of  one  nation  can  carry  into 
eflTect  th^  determination  of  a  Court  of  Admiralty  of  another,  p.  97. 

Citc«l  in  The  Centurion,  1  Ware,  480,  F.  C.  2.554.  where  a  libel  in 
personam  was  brought  against  the  master  of  a  brig  for  salvage;  The 
Steamship  Zodiac,  5  Fed.  222,  on  the  point  that  a  libel  In  personam 
will  in  some  cases  lie  to  enforce  a  decree  in  rem.;  spoken  of  as  a 
celebrated  case  in  The  Enterprise,  2  Curt."  319,  F.  C.  4,497,  where 
the  court  said  that  a  libel  in  personam  will  lie  to  enforce  &  decree 
for  wages.  Cited  on  admiralty  jurisdiction  of  Federal  courts.  The 
Meteor,  17  Fed.  Cas.  180. 

Distinguished  in  Assign  v.  The  Lamar,  2  Fed.  Cas.  69,  holding 
judgment  in  common-law  court  not  enforceable  in  admiralty. 

Admiralty.— On  a  writ  of  error  to  the  Supreme  Court  from  a 
decree  in  admiralty,  the  decree  can  be  rectified  in  the  parts  con- 
sidered erroneous  and  the  court  is  not  confined  to  an  affirmance  or  a 
reversal,  p.  107. 

Cited  In  Braithwaite  v.  Jordan,  5  N.  Dak.  252,  65  N.  W.  720,  on 
the  point  that  on  an  appeal  in  admiralty  cases,  the  case  is  to  be 
heard  de  novo:  Insurance  Co.  v.  Folsom,  18  W^all.  249,  21  L.  833. 
holding  that  if  the  finding  of  the  court  be  a  general  one,  the  Supreme 
Court  will  only  review  questions  of  law;  Barreda  v.  Silsbee,  21  How, 
167, 16  L.  93,  holding  that  the  sufficiency  of  tlie  evidence  was  for  Ihe 
jury  to  determine;  United  States  v.  King,  7  How.  805.  12  L.  948, 
holding  that  a  writ  of  error  only  brings  up  questions  of  law  and 
that  questions  of  fact  remain  unexamined;  The  Brig  Oriole,  Olcott* 
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70,  F.  C.  10,573,  on  the  point  that  admiralty  divides,  modifies  or 
withholds  costs  In  correspondence  with  the  extrinsic  Justice  of  the 
cause.    Cited  arguendo  In  In  re  Metzger,  17  Fed.  Cas.  234. 

Distinguished  in  Cotton  v.  Wallace,  3  Dall.  304,  note,  1  L.  613,  n., 
holding  that  where  a  Judgment  or  decree  is  affirmed  on  a  writ  of 
error  there  can  be  no  allowance  of  damages  except  for  delay. 

3  Dall.  121-132,  1  L.  535,  UNITED  STATES  V.  PETERS. 

Courts.—  The  District  Court  has  no  Jurisdiction  of  a  libel  against 
a  privateer  commissioned  by  a  foreign  belligerent,  for  capturing 
an  American  vessel  on  the  high  seas,  p.  129. 

Cited  and  principle  applied  in  The  Invincible,  2  Gall.  36,  42,  F.  C. 
7,054,  holding  that  the  trial  of  prizes  belongs  exclusively  to  the 
courts  of  the  country  of  the  captors;  Juando  (S  tough  ton)  v.  Taylor, 
2  Paine,  670,  679,  G83,  F.  C.  7,558,  holding  that  this  country  has 
Jurisdiction  over  captures  by  foreign  vessels  if  such  vessels  were 
equipped  here  and  the  prizes  brought  here;  The  Divina  Pastora,  4 
Wheat.  66,  note,  4  L.  515,  holding  that  unless  the  neutral  rights 
of  the  United  States  are  violated,  the  legality  of  captures  by  cruisers 
of  a  foreign  country  cannot  be  determined;  The  Santissima  Trinidad, 
7  Wheat  350,  5  L.  471,  holding  that  in  case  of  violation  of  neutral 
territorial  Jurf^dlction  no  distinction  Is  made  between  the  capture 
of  public  and  private  armed  ships;  L'InvInclble,  1  Wheat  252,  259, 
260,  4  L.  84,  86,  where  the  court  said  it  would  be  diflacult  to  dis- 
tinguish the  principal  c^se  from  the  one  undei*  consideration,  and 
held  that  the  legality  of  belligerent  seizures  was  exclusively  for 
the  courts  of  the  capturing  power  to  determine;  Governor  of  Georgia 
v.  Madrazo,  1  Pet  122,  7  L.  79,  where  a  libel  was  filed  for  slaves 
which  had  been  brought  into  a  State  and  seized  as  an  Illegal  im- 
portation; Chaff ralx  v.  Board  of  Liquidation,  11  Fed.  648,  dissent- 
ing opinion  holding  that  the  Circuit  Court  has  Jurisdiction  to  prevent 
State  oflacers  from  diverting  a  fund  collected  by  taxation;  Western 
Union  Tel.  Co.  v.  Henderson,  68  Fed.  591,  a  suit  to  restrain  a  State 
auditor  from  certifying  and  transmitting  to  the  county  auditors 
valuations  of  the  property  of  complainant. 

Prohibition  lies  to  a  district  Judge  from  the  Supreme  Court, 
when  the  court  Is  acting  In  a  case  where  it  has  no  Jurisdiction, 
p.  129. 

Followed  and  principle  applied  In  U.  S.  v.  Hoffman,  4  Wall.  163, 
18  L.  355,  holding  that  prohibition  will  not  He  where  the  court  has 
already  disposed  of  the  case;  Ex  parte  Easton.  95  U.  S.  71,  24  L.  371, 
an  application  to  restrain  the  District  Court  from  exercising  Juris- 
diction in  a  proceeding  in  rem.  to  enforce  a  Hen  for  wharfage;  Bains 
y.  Schooner  James,  etc.,  1  Bald.  563,  F.  C.  756,  where  a  libel  was 
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filed  to  obtain  tbe  payment  of  a  balance  due  for  wages;  Phenfx 
Ins.  Co.,  ex  parte,  118  U.  8.  626.  30  L.  280,  7  S.  Ct  32,  a  petition  by 
the  owner  of  a  steam  vessel  to  try  bis  liability  for  damages  to 
building  by  fire  and  for  a  limitation  of  such  liability;  In  re  Cooper, 
143  U.  8.  505,  506.  36  L.  243,  12  8.  Ct.  461,  462,  an  application  for 
a  prohibition  to  the  District  Court  of  Alaslsa  to  restrain  the  en- 
forcement of  a  decree  of  condemnation;  Tapla  v.  Martinez.  4  N.  Mex. 
167,  16  Pac.  274,  where  there  was  a  motion  for  a  peremptory  pro- 
hibition to  restrain  a  Justice  from  proceeding  in  replevin;  Ex  parte 
Graham,  10  Wall.  543,  19  L.  ©82,  holding  the  writ  will  not  lie  in 
proceedings  to  confiscate  real  estate  under  the  act  of  July  17,  1862; 
Smith  V.  Whitney,  116  U.  8.  176,  29  L.  604,  6  8.  Ct.  575,  holding 
that  the  vrrit  does  not  He  to  the  secretary  of  the  navy>  Lincoln, 
etc.,  M,  Co.  ▼.  District  Court,  7  N.  Mex.  492,  495,  507,  38  Pac.  582, 
583.  587,  citing  cases  and  holding  the  writ  may  be  issued  in  vacation 
to  a  board  or  ofl9cer  exercising  judicial  or  quasi -Judicial  functions; 
State  V.  Gleason,  12  Fla.  203,  an  application  to  the  Supreme  Court 
to  issue  a  quo  warranto;  State  v.  White,  24  So.  167,  following  rule 
and  issuing  prohibition. 

3  Daa  133-170,  1  L.  540,  TALBOT  ▼.  JANSON. 

ELxpatriation.— Although  a  party  renounces  his  allegiance  or  de- 
clares an  intention  of  expatriation  he  is  still  a  citizen  of  the  United 
States  if  he  has  not  emigrated  to  and  become  the  subject  or  citizen 
of  any  foreign  kingdom  or  republic,  p.  152. 

Approved  and  doctrine  applied  in  Comitis  v.  Parkerson,  56  Fed. 
558,  560,  holding  that  expatriation  can  only  be  effected  in  accord- 
ance with  law;  Murray  v.  McCarty,  2  Munf.  (Va.)  402,  403,  404, 
where  the  question  was  whether  the  right  of  citizenship  in  Virginia 
can  be  reUnqnished  without  complying  with  the  act  relating  to 
expatriation;  Amy  v.  Smith,  1  Litt.  (Ky.)  341,  holding  that  every 
white  person  bom  within  the  United  States  is  a  citizen;  Ware  v. 
Wisner,  4  McCr.  69,  50  Fed.  312,  holding  that  persons  born  of  citi- 
zens who  never  renounced  their  citizenship  within  the  rule  laid 
down  in  the  principal  case  have  not  ceased  to  be  citizens;  Norris  v. 
Doniphan,  4  Mete.  (Ky.)  407,  where  the  right  of  tlie  Federal  gov- 
ernment over  citizens  was  considered;  Shanks  v.  Dupont,  3  Pet.  207, 
7  L.  675,  dissenting  opinion  of  Johnson,  J.,  discussing  the  subject 
of  expatriation  and  citizenship;  Brooks  v.  Clay,  3  A.  K.  Mar.  550; 
8.  C,  sub  nom.  Shearer  v.  Clay,  1  Litt  (Ky.)  266,  holding  that  an 
American  citizen  removing  to  the  dominions  of  a  friendly  power  Is 
capable  of  holding  and  selling  lands  previously  acquired. 

Voatrallty.— An  exact  impartiality  must  mark  the  conduct  of 
neutrals  towards  parties  at  war;  to  this  rule  there  is  no  exception 
but  what  arises  from  the  obligation  of  antecedent  treaties,  p.  155. 
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Keutrality.-  To  fit  out  and  arm  a  vessel  of  war  In  the  United 
States,  which  sailed  from  the  United  States  and  cruised  against 
nations  at  peace  and  in  amity  with  the  United  States  are  acts  in 
direct  violation  of  the  principle  of  neutrality,  p.  15G. 

Prize.— Prizes  captured  in  violation  of  neutrality  laws  by  our 
citizens  and  brought  here  will  be  restored  to  the  rightful  owners, 
p.  157. 

This  proposition  is  approved  In  L'Invlncible.  1  Wheat.  253,  258, 
260,  4  L.  84,  86.  86,  a  proceeding  to  obtain  restitution  of  a  prize; 
Fay  v.  Montgomerj\  1  Curt.  269.  F.  O.  4,709.  wliere  a  vessel  was 
seized  as  a  prize  and  the  owners  filed  a  libel  for  restitution  and 
damages;.  The  Schooner  Tilton,  5  Mason,  471,  F.  O.  14,054,  where  a 
libel  was  brought  to  restore  to  the  rightful  owner  the  possession  of 
a  ship;  The  Schooner  Lively,  1  Gall,  322.  324,  F.  C.  S.403.  on  the 
point  as  to  the  damages  allowed  on  the  restitution  of  a  prize; 
Juando  (Stoughton)  v.  Taylor,  2  Paine,  670,  674,  676.  t)81,  F.  C.  7,558. 
where  the  court  said  that  courts  could  not  punish  the  subject  of 
another  government  for  executing  the  mandates  of  his  sovereign 
beyond  its  jurisdiction;  Hallett  v.  Lamothe,  3  Murph.  (N.  C.)  296, 
holding  that  courts  of  common  law  have  no  jurisdiction  over  prizes 
as  the  jurisdiction  is  exclusively  in  admiralty;  Novion  v.  Hallett  16 
Johns.  346,  holding  that  jurisdiction  in  cases  of  prize  and  of  every- 
thing Incidental  belongs  exclusively  to  the  admiralty;  Brown  v. 
United  States,  8  Cr.  137,  3  L.  514,  on  the  point  that  courts  of  the 
United  States  have  as  full  jurisdiction  in  matters  of  admiralty,  mari- 
time, and  prize  as  ttie  admiralty  of  England;  The  Ship  Emulous,  1 
OalL  573,  F.  C.  4,479,  holding  that  a  cargo  of  tlie  enemy  in  our 
ports  at  the  breaking  out  of  war  is  confiscable;  Cotton  v.  Wallace, 
3  Dall.  304,  note,  1  L.  613,  n.,  holding  that  where  a  decree  was 
amrmed  there  could  be  no  allowance  of  damages  except  for  delay; 
Stewart  v.  United  States,  1  Ct  CI.  117,  holding  a  captor  iiad  no 
such  Interest  In  a  vessel  recaptured  as  would  compel  the  govern- 
ment to  press  a  claim  for  it 

Distinguished  In  The  Invincible,  2  Gall.  37,  40,  F.  C.  7.054,  holding 
that  the  trial  of  prizes  belongs  exclusively  to  the  captors;  Teasdale 
V.  Sloop  Rambler,  Bee,  10,  F.  C.  13,815,  holding  that  a  plea  to  the 
jurisdiction  can  only  be  interposed  by  the  defendant  in  proprin 
persona. 

Miscellaneous.—  Cited  erroneously  In  Bond  v.  Storrs.  13  Conn.  435, 
an  action  on  a  promissory  note. 

3  Dall.  171-184,  1  L.  556.  HYLTON  v.  UNITED  STATES. 

Direct  tax.— A  tax  on  carriages  is  not  a  direct  tax  and  does  not 
have  to  be  apportioned  among  the  States  according  to  numbers, 
p.  175. 

Cited  and  doctrine  followed  in  Springer  v.  United  States,  102  U.  S. 
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597,  590,  «n2,  20  L.  257,  258,  259,  holding  that  direct  taxes  are 
only  capitation   taxes  and  taxes  on  real  estate;   Pacific  Ins.  Co. 
T.  fyoule,  1  Wall.  444,  445,  19  L.  99,  holding  that  the  income  tax  upon 
insarance  companies  under  the  act  of  July  13.  1866.  was  a  duty  on 
excise;  Edye  v.  Robertson,  21  Blatchf.  465,  18  Fed.  139,  holding  that 
an  act  imposing  a  duty  on  passengers  is  not  a  capitation  tax;  Scholey 
▼.  Rew,  23  Wall.  347.  23  L.  102,  holding  that  ^  succession  tax  was 
not  a  direct  tax  but  an  impost  or  excise;  Smedberg  v.  Bentley,  22 
Fed.  Cas.  369,  upholding  income  tax  of  1870;  FIfleld  v.  Close,  15 
Mich.  506,  and  Smith  v.  Short,  40  Ala.  386,  both  liolding  that  con- 
gress had  not  the  power  to  require  a  stamp  on  the  process  of  State 
courts;  Rhinehart  t.  Schuyler,  2  Gilm.  539.  dissenting  opinion  of 
Scales,  J.,  holding  that  the  law  regulating  classification  and  taxa- 
tion of  lands  was  constitutional;  Yeazie  Bk.  t.  Fenno,  8  Wall.  544, 
546,  19  L.  486,  487,  holding  that  the  taxation  of  national  banks 
under  the  act  of  March  13,  1866,  was  not  a  direct  tax;  Dodge  v. 
Woolsey,    18    How.  352,    15   L.    409.    holding   that   where    a    State 
chartered  a  bank  and  the  charter  stipulated  the  amount  of  the  tax, 
a  statute  fixing  a  different  tax  was  unconstitutional.    The  principal 
case  was  discussed  at  greac  length  and  explained  in   PoLock  v. 
Farmers'  L.  &  T.  Co.,  157  U.  S.  570,  571,  570,  577,  616-621,  623,  625, 
626,  628,  631,  633-636,  639,  640.  (i42,  646,  647,  39  L.  815,  818,  819, 
832-^34,  836,  15  S.  Ct  aS5,  687-689,  703-714;  158  V.  S.  023,  626.  627, 
642,  647,  648,  649,  651-653.  655,  657-663.  665.  670,  686.  687,  689,  695, 
698,  707-711,  715,  39  L.  1120,  1122,  1127,  1129-1133,  1137.  114?.  1146, 
1147,  1150,  15  S.  Ct  915,  916,  922,  924-933,  939,  941.  943,  944,  947-950, 
where  the  income  tax  law  was  held  unconstitj.tional. 

Constitntionality  of  statute.— Power  to  declare  a  statute  void 
will  never  be  exercised  except  in  a  very  clear  case,  p.  175. 

The  following  cite  the  principal  case  in  support  of  this  elementary 
proposition  in  afllrming  various  laws:  Flint  River  S.  S.  Co.  v. 
Foster.  5  Ga.  205.  48  Am.  Dec.  257;  Cotton  v.  Co.  Comrs.  of  Leon 
Co.,  6  Fla.  613;  Cine,  etc.,  R.  R.  Co.  v.  Commissioners  of  Clinton 
Co.,  1  Ohio  St.  83;  Carey  v.  Wyandot  County,  20  (>liio,  4,  appendix, 
citing  cases;  Ix>ui8vllle.  etc.,  R.  R.  Co.  v.  County  Court,  1  Sneed, 
670.  62  Am.  Dec.  438;  Emerlck  v.  H»r"Is,  1  BInn.  422.  Cited  also 
to  this  point  in  White  v.  Kendrick,  1  Brev.  (S.  C )  473,  holding  an 
act  extending  the  Jurisdiction  of  justices  to  $30  to  be  unconstitu- 
tional and  O'Neil  v.  McKewn,  1  S.  C.  151,  holding  that  congress 
has  power  to  make  treasury  notes  lawful  money  and  legal  tender; 
U.  S.  V.  William,  28  Fed.  Cas.  616,  617,  upholding  embargo  law. 

3  Dall.  184-188,  1  L.  562,  HILLS  v.  ROSS. 

Api>eal  and  error.— That  the  facts  on  which  the  Circuit  Court 
founded  its  decree  do  not  appear  in  the  record  is  not  sufllcient 
ground  for  reversing  the  decree,  p.  187. 
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Explained  in  Pike. v.  Armlstead,  2  Dev.  Eq.  25,  holding  that  a 
decree  not  declaring  any  facts  or  any  principle  but  simply  dismiss- 
ing the  bill,  will  not  be,  of  course,  reversed,  but  the  cause  will  be 
reheard  upon  proofs. 

3  Dall.  188-198,   1  L.  563,   McDONOUGH   v.   DANNERY  &  THE 
SHIP  MARY  FORD. 

Courts  —  Salvage.—  The  District  Court  has  jurisdiction  to  award 
salvage  against  an  English  ship,  abandoned  by  the  French,  who 
had  captured  her,  and  brought  to  American  port  by  salvors,  p.  19S. 

Cited  in  The  Schooner  Tilton,  5  Mason,  471,  F.  C.  14.054,  an  action 
to  recover  possession  by  the  owner  of  a  vessel  wrecked  and  sold: 
Bond  V.  The  Brig  Cora,  2  Wash.  85,  2  Pet.  Adm.  379,  F.  C.  1,621,  hold- 
ing that  the  owner  of  the  vessel  and  not  the  freighter  is  entitled  to  the 
salvage;  Waterbury  v.  Myrick  Blatch.  &  H.  44,  F.  C.  17,253,  an 
action  In  rem.  and  in  personam  to  recover  salvage;  The  Brig  C.  W. 
Ring,  2  Hughes,  102;  F.  C.  3,525,  apportioning  the  salvage  among 
owner,  master  and  crew;  Kennedy  v.  Ricksr,  14  Fed.  Cas.  321, 
allowing  salvage  to  a  seaman;  Tyson  v.  Prior,  1  Gall.  135,  F.  C. 
14,319,  holding  that  the  amount  rests  in  the  sound  discretion  of  the 
court,  and  that  in  general  it  ought  to  be  not  less  than  one-third; 
Row  V.  The  Brig,  1  Mason,  377,  F.  C.  12,093,  holding  that  in  general 
a  moiety  is  the  rule  of  salvage  in  cases  of  derelicts,  but  that  the 
rule  is  flexible,  yielding  to  circumstances;  Kennedy  v.  Ricker,  Smith 
(N.  H.),  438,  discussing  amount  of  salvage;  explained  in  British 
Consul  V.  22  Pipes,  Bee,  180,  F.  C.  1.900,  holding  that  salvage  should 
never  exceed  more  than  one-half  of  the  property  saved. 

Distinguished  in  The  Ship  Henry  Eubank,  1  Sum.  427,  428,  F.  C. 
6,376,  where  the  amount  of  salvage  was  discussed  and  the  court 
said  it  was  the  rule  to  allow  a  third. 

Jurisdiction.— The  District  Court  having  Jurisdiction  to  award 
salvage  had  also  Jurisdiction  to  determine  ownership  of  residue, 
p.  198. 

Principle  applied  in  Walker  v.  Sturbans,  38  Fed.  301,  where  a 
court  in  adjusting  the  priority  of  several  liens  directed  an  execution 
to  issue  for  the  sale  of  the  land;  Leland  v.  The  Ship  Medora,  2  Wood. 
&  M.  114,  F.  C.  8,237,  on  the  point  that  if  a  court  properly  has 
Jurisdiction  and  sell  an  article,  as  a  ship,  it  may  decree  some  of  the 
funds  to  claimants  whose  claim  was  not  an  admiralty  one. 

Priee.—  Immediately  on  the  capture  of  property  the  captors  ac- 
quire such  a  right  as  no  neutral  nation  can  Justly  impugn  or  destroy, 
p.  198. 

Cited  in  Hopner  v.  Appleby,  5  Mason,  75,  F.  C.  6.699,  where  a 
Spanish  vessel  was  captured  by  a  Colombian  privateer  and   by 
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conasion  between  the  captors  and  an  American  was  wrecked  on 
the  coast  of  Florida,  the  cargo  landed  and  sold,  the  American  be- 
coming the  purchaser;  Booth  y.  L'Esperanza,  Bee,  93,  F.  G.  1,647, 
holding  that  where  vessels  in  distress  are  met  with  at  sea  and 
brought  into  the  port  of  a  neutral  power,  they  must  be  restored  after 
payment  of  salvage;  note  to  The  Divlna  Pastora,  4  Wheat.  68,  4  L. 
51G,  n.,  holding  that  captures  by  cruisers  of  other  countries  are 
regarded  as  other  captures  Jure  belli,  the  legality  of  which  cannot 
be  determined  in  the  courts  of  a  neutral  country;  discussed  and  ex- 
plained in  L'Inylncible,  1  Wheat  258,  4  L.  85,  holding  that  courts  of 
this  country  cannot  redress  torts  on  high  seas  by  a  cruiser  regularly 
commissioned  by  a  foreign  and  friendly  power  unless  such  cruiser 
has  been  fitted  out  in  violation  of  our  neutrality. 

AppeaL— An  appellate  court  will  not  take  notice  of  the  rights  of 
parties  who  have  not  appealed,  p.  198. 

Cited  and  principle  applied  in  The  Gray  Eagle,  9  Wall.  511,  19  L. 
744,  holding  that  if  the  owner  of  a  vessel  falls  to  appeal,  the  pre- 
sumption is  that  the  vessel  is  at  fault  on  a  charge  of  negligence; 
Mail  Co.  V.  Flanders,  12  Wall.  135,  20  L.  250,  on  the  point  that  no 
one  but  an  appellant  can  be  heard  in  an  appellate  court  for  the  re- 
versal of  a  decree  rendered  in  a  subordinate  court;  Vinal  v.  Spafford, 
139  Mass.  130,  29  N.  B.  288,  holding  that  an  appeal  by  one  party 
from  a  judgment  against  him  does  not  reopen  the  Judgment  in  his 
favor. 

Miscellaneous.—  Cited  erroneously  on  question  of  eminent  domain, 
in  Varick  v.  Smith,  9  Paige,  559,  and  State  v.  Dawson,  3  Hill  L.  111. 

3  Dall.  199-285.  1  L.  568.  WARE  v.  HYLTON. 

War.—  By  the  declaration  of  independence  the  revolutionary  war 
changed  its  character  from  a  civil  to  public  war,  and  the  several 
States  became  sovereign  and  independent.  It  was  optional  with 
individuals  to  remain  British  citizens  or  become  citizens  of  the 
republic,  pp.  224,  225. 

These  observations  appeared  in  Scheible  v.  Bacho,  41  Ala,  433,  434, 
and  Hubbard  v.  Hamden,  10  R.  I.  250,  holding  southern  States  de 
facto  but  not  de  jure  governments  during  the  civil  war;  U.  S.  v. 
Johnson,  25  Fed.  Cas.  1233,  holding  during  civil  war  Federal  govern- 
ment entitled  to  rules  as  to  belligerency. 

Doctrine  as  to  citizenship  approved:  Inglis  v.  Sailors*,  etc..  Harbor, 
3  Pet  160,  7  L.  639,  note,  collecting  authorities. 

Constitatlonal  law.—  The  declaration  of  independence  was  of  the 
independence  of  each  State  and  not  the  States  collectively,  p.  224. 

Cited  to  this  point  in  Dred  Scott  v.  Sandford,  19  How.  502,  15  L. 
741,  in  dlacoBBlng  the  status  of  African  slaves  prior  to  the  civil  war. 
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War.—  The  law  of  nations  authorizes  a  nation  at  war  to  seize  and 
confiscate  all  movable  property  of  its  enemy,  includlnsf  debts  due 
enemy's  citizens,  pp.  226,  263. 

This  doctrine  is  cited  approvingly,  dissenting  opinion.  Brown  v. 
U.  S..  8  Cr.  143,  3  L.  516  (see  S.  C,  1  Gall.  580,  F.  0  4,479), 
reviewing  the  authorities  and  arguing  that  enemy's  property  found 
in  the  United  States  can  be  condemned  without  any  legislative  act 
authorizing  its  confiscation,  the  majority  held  statute  necessary; 
Hanger  v.  Abbott,  6  Wall.  537,  18  L.  942,  remarking  that  power  to 
confiscate  debts  is  seldom  or  never  practically  exercised;  Thompson 
V.  Carr,  5  N.  H.  515,  a  land  case  where  title  was  deraigned  through 
a  confiscation  act;  Smith  v.  Brazelton,  1  Heisk.  59,  2  Am.  Rep.  684, 
examining  authorities  and  holding  that  southern  States  were  entitied 
to  this  and  other  belligerent  rights  Just  the  same  as  the  United 
States;  Perkins  v.  Rogers,  35  Ind.  145,  9  Am.  Rep.  655,  collecting 
authorities  and  holding  statute  of  limitations  suspended  during 
civil  war;  U.  S.  v.  One  Hundred  Barrels,  27  Fed,  Cas.  294,  to  point 
that  alien  enemy  cannot  sue  in  domestic  court. 

It  is  questioned  in  Norris  v.  Doniphan,  4  Met.  (Ky.)  435,  436, 
arguing  that  the  power  to  confiscate  no  longer  subsists. 

Constitutional  law.—  Treaties  of  the  United  States  are  part  of  the 
supreme  law,  and  provisions  of  State  Constitutions  cr  laws  in  con- 
fiict  therewith,  although  previously  enacted,  are  void.  Consequently 
the  Virginia  act  of  1777,  sequestering  British  debts,  is  invalid  under 
the  peace  treaty  of  1783,  pp.  235-245. 

This  principle  is  applied  in  Geofroy  v.  Riggs,  133  U.  S.  267,  33  L. 
645,  10  S.  Gt  297,  holding  domestic  law  of  District  of  Columbia  as 
to  aliens  taking  by  descent,  suspended  as  to  French  citizens  by 
treaty  with  France;  Hauenstein  v.  Lynham,  100  U.  S.  489,  490,  25 
Ij.  630  (reversing  S.  C,  28  Gratt.  75),  collecting  authorities  and 
holding  tbat  Swiss  treaty,  pro  tanto,  superseded  Virginia  law  as  to 
aliens  taking  by  descent;  Llttie  v.  Watson,  32  Me.  225,  where  treaty 
as  to  Canadian  boundary  was  held  operative  to  divest  rights  of 
Maine  claimants  protected  by  the  State  Constitution;  In  re  Parrott, 
1  Fed.  Rep.  501,  502,  6  Sawy.  369,  370,  holding  California  statute, 
forbidding  corporations  to  employ  Chinese,  in  conflict  with  treaty 
with  China;  People  v.  Dibble,  16  N.  Y.  224,  and  Fellows  v.  Denniston, 
23  N.  Y.  427,  applying  the  principle  to  treaties  with  Indian  tribes; 
as  also,  In  re  Race  Horse,  70  Fed.  606,  where  Wyoming  statute 
protecting  game  was  held  repugnant  to  Indian  treaty  in  certain 
respects;  In  re  Rabasse,  47  La.  Ann.  1455,  49  Am.  St  Rep.  433,  17  So. 
867,  holding  French  treaty  provision  as  to  representation  of  absent 
heirs  overruled  State  statute.  Referred  to  in  Hepburn's  Case,  3 
Bland  Ch.  121,  122,  discussing  the  consequences  and  history  of  the 
confiscation  laws. 

Cited  in  note  to  Court  v.  Vanbibber,  8  Harr.  &  McH.  147,  re- 
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marking  that  decision  then  as  to  confiscation  was  reversed  by 
Snpreme  Court. 

Cited  simply  to  point  that  treaty  Is  a  law  in  Crane  v.  Reeder,  25 
Mich.  306,  holding  one  naturalized  under  a  treaty,  naturalized  under 
a  law;  In  general  discussion,  Norrls  t.  Doniphan,  4  Met.  (Ky.),  413, 
430;  Pollard  ▼.  Klbbe,  14  Pet  412,  10  L.  519,  a  land  suit;  see  note  12 
Am.  St.  Rep.  95,  as  to  succession  of  aliens. 

Distinguished  in  Wunderle  v.  Wunderle,   144  111.  54,  33  N.   E.  • 
197,  approving  the  rule,  but  holding  German  treaty  not  infringed 
by  State  law  as  to  inheritance  by  alien. 

Treaties.^  Treaty-making  power  may  be  exercised  so  as  to  annul 
State  statutes  and  destroy  rights  acquired  by  individuals  in  virtue 
of  such  acts,  p.  235. 

Cited  in  Geofroy  ▼.  Riggs,  133  U.  S.  267,  33  L.  045,  10  S.  Ct.  297, 
ccilecting  authorities  and  discussing  treaty-making  power  in  hold- 
hig  that  treaty  with  France  suspended  certain  domestic  laws  of 
District  of  Columbia  so  far  as  conflicting;  Hauenstein  v.  Lynham, 
100  U.  S.  489,  490,  25  L.  630  (reversing  S.  C,  28  Gratt.  75),  col- 
lecting cases,  and  construing  Swiss  treaty. 

Eminent  donialn.~The  States  have  often  taken  private  property 
for  public  use,  paying  compensation  therefor,  p.  235. 

Cited  to  this  point  in  Sinnickson  v.  Johnson,  17  N.  J.  L.  145,  34 
Am.  Dec.  187,  with  the  remark  that  the  right  is  not  dependent  upon 
constitutional  provisions,  but  is  an  attribute  of  sovereignty;  Yarick 
v.  Smith,  9  Paige,  559,  collecting  cases;  dissenting  opinion,  State 
T.  Dawson,  3  EUll  L.  Ill,  the  majority  affirming  the  right  to  take 
property  for  streets  without  compensation. 

CooLBtitiitional  law.— Whether  court  may  declare  treaty  uncon- 
stitutional, not  decided,  p.  237. 

Cited  in  Lacroix  ▼.  Escobal,  37  Ija.  Ann.  537,  noting  other  cases 
where  question  raised. 

Comrtitational  law. —  The  provision  that  treaties  are  part  of  the 
supreme  law  is  retroactive  and  operates  to  annul  State  laws  in 
conflict  with  a  treaty  ratified  prior  to  the  Constitution,  pp.  236,  277, 
284. 

Referred  to  in  Sims  v.  Irvine,  8  DalL  4^  1  L.  681,  note,  a  case 
involving  military  land  appropriation;  Cole  v.  Madison  Co.,  Breese 
'UL)  159,  12  Am.  Dec.  166,  holding  repeal  of  penal  law  retroacted 
to  annul  pending  suits. 

War. —  Treaty  of  peace  abolishes  the  subject  of  the  war  and  the 
matter  in  dispute,  and  conduct  of  the  war  must  be  settled  then  or 
not  at  all.    The  state  of  things  at  the  instant  of  the  treaty  la  to  be 
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held  legitimate  and  a  change  must  be  expressly  stipulated  in  the 
treaty,  pp.  230,  251. 

War.—  Debts  not  confiscated  and  not  paid  reviye  at  the  con- 
clusion of  the  war,  p.  243. 

Cited  to  this  point  in  Hanger  y.  Abbott,  6  Wall.  537,  18  L.  942,  re- 
yicwing  authorities  and  holding  period  of  civil  war  is  to  be  saved 
fro.-n  statute  of  limitations;  Newton  y.  Bushong,  22  Gratt.  C37,  12 
Am.  Rep.  559,  where,  however,  the  property  was  confiscated;  Mc- 
Veigh v.  Bank,  2G  Gratt  200,  denying  defendant's  claim  that  the 
war  ipso  facto  released  the  debt  sued  on. 

Int«niational  law.— Courts  of  United  States  adopt  the  law  of 
nations  in  its  modem  state  of  purity,  p.  281. 

Cited  to  this  point  in  afilrming  the  power  of  the  courts  to  appraise 
piize  property  and  transfer  It  to  the  use  of  the  government  before 
condemnation,  Ella  Warley,  Blatchf.  Pr.  207,  Fed.  Cas.  4,371. 

Constitutional  law.— Legislative  acts  beyond  scope  of  legislative 
power  are  void,  p.  266. 

Cited  to  this  point  in  Dale  v.  Governor,  3  Stew.  418,  collecting 
cuses. 

8  Dall.  285-296,  1  L.  605,  GEYER  v.  MICHEL  AND  THE  SHIP 
DEN  DUZEKEREN. 

Privateers.— It  is  not  an  augmentation  of  force,  but  a  mere  re- 
placement, to  replace  the  guns  of  a  pilvateer  and  substitute  new 
for  old  gun  carriages  in  the  ports  of  a  neutral,  p.  296. 

Approved  and  followed  in  Moodle  v.  The  Ship  Pboebe  Anne,  3 
Dall.  319,  1  L.  619. 

8  Dall.  297-301,  1  L.  610,  UNITED  STATES  ▼.  LA  VENGEANCE. 

Admiralty.— An  information  to  forfeit  a  vessel  for  the  Illegal  ex- 
portation of  arms  and  ammunition  is  a  civil  cause  of  admiralty  and 
maritime  jurisdiction  not  to  be  tried  by  a  Jury,  p.  301. 

Cited  and  principle  applied  in  The  Anonymous,  1  Gall.  24,  25, 
V,  C.  444,  to  the  effect  that  libels  in  rem.  for  vlolatious  of  municipal 
\siwf*  are  of  admiralty  and  maritime  Jurisdiction;  United  Sbites  v. 
Schooner  Sally,  2  Cr.  406,  2  L.  320,  holding  that  the  question  of 
forfeiture  of  a  vessel  under  the  act  of  congress  against  the  slave 
trade  is  of  admiralty  and  maritime  jurisdiction;  The  Steamer 
Missouri,  3  Ben.  515,  F.  C.  9,652,  holding  that  a  proceeding  against 
a  vessel  under  the  revenue  laws  to  recover  a  penalty  is  a  civil 
case  of  admiralty  jurisdiction;  The  Sarah,  8  Wheat  394,  5  L.  644; 
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Whelan  v.  United  States,  7  Cr.  112,  3  L.  286,  and  United  States  v. 
Pchoonep  Betsey  and  Charlotte,  4  Cr.  446,  452,  2  L.  674,  676,  aU 
holding  that  all  seizures  under  laws  of  import,  navigation,  or  trade 
on  waters  navigable  from  the  sea  by  vessels  of  ten  or  more  tons 
burden  are  civil  cases  of  admiralty  and  maritime  Jurisdiction;  The 
Samuel,  1  Wheat.  14,  4  L.  24,  holding  that  prosecutions  under  the 
nonimportation  laws  are  causes  of  admiralty  and  maritime  Juris- 
diction; Novlon  V.  Hallett,  16  Johns,  346,  holding  that  no  action  at 
common  law  lies  for  an  illegal  capture  on  the  high  seas  as  prize 
of  war;  The  Wave,  1  Blatch.  &  H.  240,  P.  C.  17,297,  holding  that 
United  States  courts  have  Jurisdiction  over  claims  for  salvage  upon 
waters  within  the  ebb  and  flow  of  the  tide  though  within  the  body 
of  a  State;  The  Steamship  Idaho,  29  Fed.  189,  12  Sawy.  159,  holding 
that    in    case    of    seizure    the    place    of    seizure    and    not    that 
of  the  commission  of  the  act  determines  the  Jurisdiction;  United 
States  V.  Burlington,  etc.,  Ferry  Co.,  21  Fed.  338,  340,  a  proceeding 
by  information  against  defendants  in  personam  charging  them,  as 
owners  and  masters,  with  violating  the  laws  regulating  steam  ves- 
sels; The  Margaret,  9  Wheat.  428,  6  L.  127,  a  libel  for  a  forfelAre 
tmder  the  registry  act;  United  States  v.  One  Case  of  Silk,  4  Ben. 
541,  F.  C.  15,925,  a  libel  against  goods  to  forfeit  them  for  violation 
of  the  revenue  laws;  U.  S.  v.  Arms  and  Ammunition,  24  Fed.  Cas. 
863,  holding  this  jurisdiction  exercisable  in  case  of  forfeiture  as 
well  upon  the  high  seas;  The  Meteor,  17  Fed.  Cas.  180,  affirming 
jurisdiction  in  case  of  forfeiture  for  breach  of  neutrality;  United 
States  V.  Athens  Armory,  2  Abb.  (U.  S.)  143,  F.  C.  14.473;  S.  C,  35 
Ga.  357,  a  proceeding  to  enforce  a  seizure  under  the  confiscation 
act;  Union  Ins.  Co.  v.  United  States,  6  Wall.  766,  18  L.  882,  on  the 
point  that  a  proceeding  under  the  confiscation  act  of  1801  should 
be  conformed  to  the  common-law  side  of  the  court;  The  Confiscation 
Cases,  20  WaU.  113,  22  L.  325,  in  dissenting  opinion,  holding  that 
an  information  under  the  confiscation  act  of  1862  has  the  substance 
and  all  the  requisites  of  a  common-law  proceeding;  Waring  v.  Clark, 

5  How.  458,  12  L.  234,  holding  that  United  States  admiralty  and 
maritime  courts  have  Jurisdiction  over  cases  of  collision  in  tide 
water  on  the  Mississippi  river;  The  Eagle,  8  Wall.  26,  19  L.  370, 
a  libel  for  a  collision  occurring  in  Detroit  river;  De  Lovio  v.  Bolt, 
2  GaU.  474,  F.  C.  3,776,  holding  that  admiralty  has  jurisdiction 
over  all  maritime  contracts  wheresoever  executed  and  whatever  the 
form  of  the  stipulations;  The  Belfast,  7  Wall.  638,  19  L.  270,  a  pro- 
ceeding to  enforce  a  maritime  lien;  Iceland  v.  The  Ship  Medora, 
2  Wood.  &  M.  109,  F.  C.  8,237,  a  libel  for  repairs  and  supplies;  United 
States  V.  La  Vengeance,  2  Ware,  109,  F.  C.  6,914,  a  libel  in  personam 
for  the  loss  of  goods;  The  New  Jersey  S.  N.  Co.  v.  Merchants'  Bank, 

6  How.  387,  12  L.  484,  affirming  a  judgment  upon  a  libel  in  personam 
against  a  steamboat  company  for  the  loss  of  specie;  in  note  to 
United  States  v.  Wlltberger,  5  Wheat  115,  5  L.  48,  holding  that 
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the  United  States  courts  have  no  jurisdiction  of  manslaughter  by 
a  master  upon  a  seaman  on  a  merchant  vessel  in  the  river  Tigris; 
in  note  to  United  States  v.  Ori:ega,  11  Wheat.  474,  6  L.  523,  where 
a  person  was  Indicted  for  offering  violence  to  a  foreign  minister; 
Roberts  v.  Skolfield,  3  Ware,  187,  P.  C.  11.917,  holding  that  an  ac- 
tion for  a  Joint  tort  cannot,  in  admiralty,  be  united  with  a  tort 
against  one  separately;  Slocum  v.  Wheeler,  1  Conn.  446,  holding  that 
to  render  the  judgment  of  the  District  Court  conclusive  on  the 
State  court,  the  District  Court  must  have  had  jurisdiction. 

Discussed  and  distinguished  in  People  v.  Tyler,  7  Mich.  273,  where 
a  party  was  indicted  for  a  murder  committed  on  an  American  vessel 
in  waters  outside  the  State  and  the  United  States;  criticised  In 
dissenting  opinion,  in  Waring  v.  Clark,  5  How.  480,  12  L.  447,  and 
in  dissenting  opinions,  in  Jackson  v.  Steamboat  Magnolia,  20  How. 
310,  329,  15  L.  915,  924,  both  saying  it  might  be  doubted  whether  the 
principal  case  was  sufficiently  considered. 

Evidence.— Court  took  Judicial  notice  of  the  fact  that  Sandy 
Ho^  is  upon  the  water,  p.  301. 

Cited  as  a  precedent  in  HIpes  v.  Oochran,  13  Ind.  177,  where  the 
court  took  notice  of  the  facilities  of  travel  in  determining  the  time 
necessary  to  travel  from  point  to  point;  Gulf,  etc.,  Ry.  Co.  v.  State, 
72  Tex.  409,  13  Am.  St.  Rep.  818,  10  S.  W.  82,  where  the  court  took 
judicial  notice  of  the  leading  geographical  features  of  the  land; 
Price  V.  Page,  24  Mo.  68,  where  the  court  took  notice  that  the  State 
of  Missouri  is  east  of  the  Rocky  Mountains;  Peyroux  v.  Howard, 
7  Pet.  342,  8  L.  707,  where  the  court  took  judicial  notice  of  New 
Orleans  to  determine  whether  the  tide  ebbed  and  flowed  there; 
Brumaglm  v.  Bradshaw,  39  Cal.  40,  where  the  court  took  judicial 
notice  that  the  Potrero  in  the  year  1850  was  separated  from  the 
city  of  San  Francisco  and  that  it  is  now  a  portion  of  the  city  of 
San  Francisco.  Cited  in  89  Am.  Dec.  678,  an  extended  note  on  the 
subject  of  judicial  notice. 

Costs  against  the  United  States.— Whether  in  any  case  the  costs 
will  be  awarded  against  the  United  States,  query,  p.  301. 

Cited  on  the  point  that  costs  are  never  awarded  against  the  United 
States  in  Hathaway  v.  Roach,  2  Wood.  &  M.  68,  F.  C.  6,213,  au 
action  for  the  violation  of  a  patent  In  which  the  court  discussed  the 
allowance  of  costs. 

3  Dall.  302-304,  1  L.  612,  COTTON  v.  WALLACE. 

Appeal  and  error.— Where  Judgment  or  decree  is  affirmed  on  a 
writ  of  error,  there  can  be  no  allowance  of  damages  except  for 
delay,  p.  304. 

Cited,  but  not  in  point,  in  Lewis  y.  Outlaw,  1  Over.  143. 
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3  DalL  805-306,  1  I/.  613,  HUNTER  ▼.  FAIRFAX'S  DEVISEES. 

Practice.—  In  grrantlng  of  continuances  the  court  must  be  govem«d 
by  a  sound  discretion.  Death  of  only  counsel  employed,  in  a  case 
of  magniitude,  is  ground  for  continuance,  p.  305. 

Followed  in  Allen  v.  State  of  Georgia,  10  Ga.  92,  holding  the 
Qlness  of  counsel  to  be  a  ground  of  continuance;  Borden  y.  Houston, 

2  Tex.  604,  on  the  point  that  to  authorize  a  reversal  for  granting 
or  refusing  a  continuance,  it  must  appear  that  the  judge  has  abused 
his  discretion.  Cited  in  note,  74  Am.  Dec.  150,  discussing  the  sub- 
ject of  continuances  in  civil  cases. 

3  Dall.  306,  1  L.  613,  ARCAMBEL  v.  WISEMAN. 

Damages  —  Counsel  fees  are  not  allowed  in  the  assessment  of 
damages,  the  general  practice  of  the  United  States^  is  in  opposition 
to  it,  p.  306. 

Rule  approved  and  applied  In  Stimpson  v.  The  Railroads,  1  Wall. 
Jr.  170,  P.  C.  13,456,  holding  that  a  Jury  cannot  allow  the  plaintiff 
in  a  patent  case  as  damages  any  expenditure  for  counsel  fees  or 
other  charges  necessarily  incurred  in  vindicating  his  rights;  followed, 
though  the  court  said  It  might  have  entertained  another  opinion.  In 
Whittemore  v.  Cutter,  1  Gall.  438,  F.  C.  17,600.  holding  that  in  an 
action  for  violation  of  a  patent  right,  counsel  fees  were  not  a  ground 
of  damages;  Pacific  Ins.  Co.  v.  Conrad,  1  Bald.  143,  F.  C.  10,647, 
holding  that  in  an  action  of  trespass  counsel  fees  were  not  recover- 
able; Jacobus  V.  Monongahela,  etc.,  Bk.,  35  Fed.  397,  holding  that 
counsel  fees  and  other  exi>enses  not  taxable  as  costs  In  defending 
against  an  attachment  wrongfully  laid;  McDaniel  v.  Crabtree,  21 
Ark.  434,  an  action  for  damages  for  the  suing  out  of  an  injunction; 
United  States  Supreme  Court  In  Hannibal,  etc.,  R.  R.  Co.  v.  Shepley, 
1  Mo.  App.  257,  holding  that  in  an  action  on  an  injunction  bond, 
the  word  "  damages  "  would  be  held  to  Include  reasonable  attorney's 
fees;  Gear  v.  Shaw,  1  Finn.  615,  and  Oelrlchs  v.  Spain,  15  WalL 
230,  231,  21  L.  45,  both  holding  that  attorney's  fees  were  not  re- 
coverable in  a  suit  on  an  injunction  bond;  Strlngfield  v.  Hirsch,  94 
Tenn.  432,  45  Am.  St  Rep.  737,  29  S.  W.  611,  holding  that  in  an  ac- 
tion on  an  attachment  or  injunction  bond,  attorney's  fees  are  not  re- 
coverable. 

Story,  J.,  regarded  the  principal  case  as  irreconcilable  with  the 
general  doctrines  of  Admiralty  Courts  and  with  the  more  recent 
practice  of  the  Supreme  Court,  and  considered  Its  authority  shaken 
fai  Boston  Mfg.  Co.  ▼.  Fiske,  2  Mason,  120,  122,  F.  O.  1,681,  holding 
that  in  an  action  for  an  infringement  of  a  patent  the  Jury  could 
allow  the  plaintiff  expenses  for  counsel  fees  or  other  charges 
nec'essarily  incurred;  and  the  principal  case  was  said  to  be  reversed 
by  Boston  Mfg.  Co.  v.  Fiske,  2  Mason,  121,  P.  O.  1,681,  ante,  in 
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Gadsden  t.  Bank  of  Georgetown,  5  Rich.  L.  844,  holding  that  in  a, 
suit  on  an  Injunction  bond  counsel  fees  were  not  recoverable. 

8  Dall.  307.  1  L.  614,  MOODIB  v.  THE  SHIP  ALFRED. 

InterzLational  law.— Building  of  a  vessel  to  be  used  as  a  privateer, 
fitting  her  with  some  of  the  equipments  used  In  war,  and  the  sale  of 
her  to  a  belligerent  power  Is  not  a  violation  of  the  neutrality  laws, 
p.  307. 

Cited  on  the  point  as  to  what  constitutes  the  outfitting  of  a 
privateer  in  a  neutral  port,  in  note  to  Divlna  Pastora,  4  Wheat.  69, 
4  L.  516. 

Distinguished  In  The  Meteor,  17  Fed.  Gas.  200,  condemning  a 
vessel  fitted  out  in  the  United  States  as  violating  neutrality  witl^ 
Spain. 

8  DaU.  308-318,  1  L.  614,  OLNEY  v.  ARNOLD. 

Writ  of  error.— Superior  Court  of  Rhode  Island  Is  the  highest 
court  of  law  of  that  State  within  the  meaning  of  the  twenty-fifth 
section  of  the  Judicial  act;  the  general  assembly  might  set  aside 
but  they  could  not  make  a  decision,  p.  318. 

Cited  in  Fleming  v.  Clark,  12  Allen,  198,  holding  that  the  Supreme 
Court  would  not  discharge  a  prisoner  convicted  in  the  Superior 
Court,  although  a  writ  of  error  had  been  Issued  by  a  Justice  of  the 
Supreme  Court  of  the  United  States;  in  note,  91  Am.  Dec.  197, 
discussing  writs  of  error. 

Ihitles.—  Rejection  of  bond  for  duties  Is  proper  under  the  fourth 
section  of  the  act  of  August  4,  1790,  where  It  appears  a  former  bond 
for  duties  was  due  and  unsatinfied,  pp.  309,  318. 

Cited  in  Howland  v.  Harris,  4  Mason,  499,  501,  F.  C.  6,7(M,  where 
the  question  was  as  to  the  liability  of  a  consignee  for  duties. 

8  Dall.  319,  1  L.  618,  MOODIB  V.  THE  SHIP  PHOEBE  ANNE* 

Privateers.— It  is  not  an  augmentation  of  force  In  the  privateer 
where  she  only  undergoes  repairs  and  there  is  a  mere  replacement  of 
her  force,  p.  319. 

Cited  in  Den  Onzekeren,  3  Dall.  296,  1  L.  610,  holding  that  the 
mere  replacement  of  the  guns  of  a  foreign  privateer  in  a  neutral 
port  Is  not  an  augmentation  of  her  force.  Cited  as  to  what  was 
not  an  Illegal  outfitting  In  a  neutral  port  in  note  to  The  Divina 
Pastora,  4  Wheat,  69,  4  L.  516,  discussing  the  question  of  the  Juris- 
diction of  Admiralty  Courts  in  cases  of  captures. 

Treaties.— Under  the  treaty  with  France,  a  French  privateer 
may  enter  our  ports  to  make  repairs,  p.  319. 


41  Notes  on  U.  S.  Reports.  3  DalL  320-^30 

3  Dall.  320-321,  1  L.  619,  GRAYSON  v.  VIRGINIA. 

Issoance  of  process  ag^ainst  a  State.—  Wben  process  issues 
against  a  State,  it  must  be  served  upon  the  governor  or  chief 
executive  magistrate  and  the  attomey-generai  of  such  State, 
p.  320. 

Cited  and  practice  followed  in  Oswald  v.  New  York,  2  Dall.  415, 
note,  1  L.  438,  n.,  where  the  court  made  an  order  that  unless  the 
State  appeared  by  the  first  day  of  the  next  term  or  showed  cause. 
Judgment  would  be  entered  by  default  against  the  State;  New  Jersey 
V,  New  York,  3  Pet.  406,  7  L.  743,  where  the  court  did  not  require  an 
ex  parte  argument  in  favor  of  their  authority  to  grant  a  subpoena 
in  a  proceeding  by  New  Jersey  against  the  State  of  New  York; 
Rhode  Island  v.  Massachusetts,  12  Pet  760,  761,  0  L.  1275,  where 
the  court  held  that  if  the  State  shall  neglect  to  appear,  no  coercive 
measures  will  be  taken  to  compel  appearance,  but  the  complainant 
will  be  allowed  to  proceed  ex  parte;  New  Jersey  v.  New  York,  5  Pet 
289,  290,  291,  8  L.  129,  holding  that  the  Supreme  Court  of  the  United 
States  may  exercise  its  original  Jurisdiction  in  suits  against  a  State 
under  the  Constitution  and  the  existing  acts  of  congress;  Florida 
V.  Georgia,  17  How.  492,  15  L.  189,  where  the  court  said  the  prin- 
cipal case  had  been  followed  ever  since;  Kentucky  v.  Dennison,  24 
How.  97,  16  L.  725,  holding  that  in  a  suit  between  States,  the 
Supreme  Court  of  the  United  States  has  original  Jurisdiction. 

Courts,— Court  may  adopt  rules  to  govern  its  proceedings,  with 
discretionary  power  to  deviate  from  them  where  their  application 
would  be  injurious  or  impracticable,   p.  321. 

Cited  in  In  re  Finks,  41  Fed.  386,  holding  that  the  sureties  of  a 
clerk  are  liable  for  his  misappropriation  under  an  order  of  court,  not 
based  upon  direct  statutory  authority. 

Miscellaneous.—  Cited  in  Whitford  v.  Panama  R.  R.  Co.,  23  N.  Y. 
471,  not  in  point 

Practice/—  Subpoena  In  equity  to  a  State  to  be  served  sixty 
days  before  the  return  day,  after  which  plaintiff  may  proceed 
ex  parte,  p.  321. 

3  Dall.  321-330,  1  L.  619.  WISCART  v.  D'AUCHY. 

Fraud. —  Finding  in  a  decree  that  a  conveyance  is  intended  to 
defraud  is  a  finding  of  fact  p.  330. 

Cited  in  Carter  v.  Carter,  5  Tex.  99,  where  the  necessity  of  al- 
lejBing  fraudulent  intent  was  considered:  Mateer  v.  Hlsslm.  3  Penr. 
&  W.  16G,  where  the  question  was  as  to  whether  a  certain  con- 
veyance was  fraudulent 
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Error  and  appeal.—  If  causes  of  equity  or  admiralty  are  removed 
to  the  Supreme  Court,  the  statement  of  facts  is  conclusive  If 
unaccompanied  by  the  evidence,  p.  324. 

Cited  In  Jennings  v.  The  Perseverance,  3  Dall.  337,  1  L.  626,  hold- 
ing that  the  statement  of  facts  sent  up  with  the  record  is  conclu- 
sive; The  Abbotsford,  98  U.  S.  442.  25  L.  169,  holding  findings 
of  fact  by  the  civil  court  in  admiralty  cases  conclusive;  Insurance 
Co.  V.  Folsom,  18  Wall.  249,  21  L.  833,  holding  that  if  the  finding 
of  a  Circuit  Court  be  a  general  one  the  Supreme  Court  will  only 
review  questions  of  law  presented  by  bill  of  exceptions  or  ap- 
parent on  the  face  of  the  pleadings;  Davis  v.  Schwartz,  155  U.  S. 
636,  39  L.  293,  15  S.  Ct.  239,  holding  that  in  a  case  referred  to  a 
master,  there  is  a  presumption  of  the  correctness  of  his  finding; 
Walters  v.  Western  &  A.  B.  Co.,  69  Fed.  710,  holding  that  the 
master's  report  must  be  accepted  by  the  court  in  the  absence  of 
evidence  of  bias  or  clear  mistake;  U.  S.  Trust  Co.  v.  Mercantile  Trust* 
Co.,  88  Fed.  Hep.  153,  holding  masters'  findings  binding  where  based 
on  confiicting  evidence. 

Error  and  appeal.— Error  and  not  appeal  is  proper  mode  of 
reviewing  equity  and  admiralty  causes  In  Supreme  Court,  p. 
327-330,  per  Ellsworth,  C.  J.;  contra,  per  Wilson,  J.,  p.  325, 

Cited  in  Gloucester  Ins.  Co.  v.  Younger,  2  Curt.  336,  F.  C.  5,487, 
where  the  practice  of  appeal  without  the  evidence  on  tlie  facts 
found  was  disapproved;  Cotton  v.  Wallace,  3  Dall.  304,  1  L.  613,  n., 
when  Patterson,  J.,  said  that  he  always  had  great  doubt  whether 
a  writ  of  error  is  the  proper  way  to  remove  an  admiralty  cause; 
Gallion  v.  McCaslln,  1  Blaclcf.  95,  note  1,  on  the  point  that  In  the 
Supreme  Court  the  practice  was  for  chancery  cases  to  be  removed 
thither  only  by  a  writ  of  error  with  a  statement  of  facts;  Republic 
of  Texas  v.  Smith,  Dall.  (Tex.)  409,  where  the  remedy  by  appeal 
was  discussed. 

Api>eal8  and  error.— An  appeal  Is  a  process  of  civil  law  origin 
and  removes  the  cause  entirely  subjecting  the  fact  as  well  as  the 
law  to  a  retrial  and  review;  but  a  writ  of  error  Is  a  process  of 
common-law  origin  and  It  removes  nothing  for  re-examination  but 
the  law,  p.  327. 

This  distinction  Is  affirmed  in  the  following  cited  cases:  Bum- 
baleli  V.  Peehl,  95  Wis.  128,  70  N.  W.  71,  holding  that  it  had  gen- 
erally been  maintained  in  practice  and  was  expressly  recognized 
in  the  Wisconsin  statutes;  State  v.  Jones,  7  Ga.  423,  to  the  effect 
that  the  writ  of  error  removes  nothing  for  examination  but  the 
law;  United  States  v.  King,  7  How.  865,  12  L.  948,  holding  that  a 
writ  of  error  brings  up  only  questions  of  law,  and  questions  of  fact 
remain  unexamlnable;  United  States  v.  Wonson,  1  GalL  6,  F.  O. 
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16,750,  holding  that  a  writ  of  error  is  the  proper  process  to  cor- 
rect the  errors  of  the  District  Court  in  common-law  actions;  Dower 
V.  Richards.  151  U.  S.  663,  6G4,  38  L.  307,  14  S.  Ct.  454,  holding 
that  the  Supreme  Court  upon  a  writ  of  error  to  the  highest  court 
of  a  State  cannot  review  its  judgment  upon  a  question  of  fact; 
Styles  V.  Tyler,  64  Conn.  472,  30  Atl.  179,  dissenting  opinion,  holding 
that  the  jurisdiction  of  the  Supreme  Court  relates  to  the  determina- 
tion of  questions  of  law  and  not  the  trial  and  retrial  of  questions 
of  fact;  Vanderheyden  v.  Reid,  1  Hopk.  Ch.  4G9,  holding  that  by 
the  practice  of  the  civil  law,  a  cause  removed  by  an  appeal  is  re- 
heard at  large  upon  the  facts  as  well  as  the  law;  Howe  v.  Patterson, 
5  Or.  355,  holding  that  a  suit  in  equity  which  has  been  fully  tried 
in  the  Circuit  Court  and  a  decree  therein  rendered  must,  if  ap* 
pealed,  be  tried  anew;  Lyles  v.  Barnes,  40  Miss.  609,  holding  thr.t 
on  appeals  from  the  County  to  the  Circuit  Court  the  trial  is  not  do 
novo  on  its  merits,  but  upon  the  record;  Ex  paite  Henderson,  6  Fla. 
2S9,  holding  that  appeals  may  be  taken  from  the  Justices'  Court  to 
the  Circuit  Court  and  tried  by  the  latter  agreeably  to  the  Coustitu- 
tion;  United  States  v.  Wonson,  1  Gall.  8,  14,  F.  C.  16,750,  holding 
that  where  there  has  been  a  jury  trial  in  the  District  Court  there 
cannot  be  a  new  trial  by  a  jury  in  the  Circuit  Court;  Bishop  v.  State, 
43  Tex.  400,  where  the  court  reversed  a  case  for  a  clearly  erroneous 
instruction,  although  excepted  to  for  the  first  time  on  appeal;  Chris- 
tianson  v.  Farmers'  Warehouse  Assn.,  5  N.  Dak.  445,  67  N.  W.  302, 
holding  an  act  providing  that  all  cases  shall  on  appeal  be  tried  anew, 
did  not  require  the  Supreme  Court  to  perform  any  functions  not 
pertaining  to  appellate  jurisdiction;   United   States  v.   Sawyer.   1 
Gall.  102,  F.  C.  16,227,  the  court  saying  that  whenever  the  decision 
below  shuts  out  evidence  necessary  for  the  final  decision,  ho  proper 
judgment  could  be  given  without  remanding  the  cause  for  further 
proceedings;  in  note  to  Kennon  v.   Shull,  9  Ind.   156;  Barlow  v. 
Daniels,  25  W.  Va.  521,  where  the  constitutional  prohibition  against 
retrying  a  case  tried  by  a  jury  otherwise  than  according  to  the 
common    law   was   considered;    Merrill    v.    Petty,    16   Wall.    342, 
21  L.  449,  where  an  appeal  on  a  libel  in  personam  was  dismissed; 
Studabaker  v.  Markley,  7  Ind.  App.  369,  34  N.  B.  607,  holding  that 
in  a  proceeding  to  have  a  person  declared  of  unsound  mind,  a 
petitioner  can  appeal  only  as  to  costs;  Day  v.  Holland,  15  Or.  470, 
15  Pac.  859,  holding  that  on  appeal  a  decree  until  annulled  or  re- 
versed is  binding;  United  States  v.  Goodwin,  7  Cr.  110,  3  L.  285, 
holding  that  no  writ  of  error  lies  in  the  United  States  Supreme 
Court  to  reverse  a  judgment  of  a  Circuit  Court  in  a  civil  action 
which  has  been  carried  up  to  the  Circuit  Court  from  the  District 
Court  by  \vTit  of  error;  United  States  v.  Coe,  155  U.  S.  83,  39  L. 
78,  15  S.  Ct  18,  holding  that  the  judicial  action  of  ail  inferior  courts 
established  by  Cungress  may  be  subjected  to  the  appellate  jurisdic* 
tion  of  the  Supreme  Court 
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Courts.— If  Congress  has  provided  no  rule  to  regulate  the  pro- 
ceedings of  the  Supreme  Ck>urt,  It  cannot  exercise  an  appellate  juris- 
diction; if  the  rule  is  provided  it  cannot  be  departed  from,  p.  328. 

The  proposidon  is  referred  to  in  the  following  citing  cases:  Ex 
parte  McCardle,  7  WaU.  513,  19  L.  265,  holding  that  the  jurisdic- 
tion of  the  court  comes  from  the  Constitution  and  is  not  derived 
from  acts  of  congress;  The  Francis  Wright",  105  U.  S.  384,  26  L. 
1101,  holding  that  actual  jurisdiction  under  the  Constitution  is 
confined  within  such  limits  as  congress  sees  fit  to  prescribe;  Colo. 
Cent.  Mining  Co.  v.  Turck,  150  U.  S.  141,  37  L.  1031,  14  S.  Ct.  36,  on 
the  point  that  the  Supreme  Court  exercises  appellate  jurisdiction 
only  in  accordance  vrith  the  act  of  congress  on  that  subject;  Nash- 
ville, etc.,  Ry.  Co.  v.  Taylor,  86  Fed.  171,  citing  authorities  and 
discussing  the  nature  and  exteiit  of  Federal  jurisdiction;  Murdock 
V.  City  of  Memphis,  20  Wall.  620,  22  L.  439,  where  the  judicial 
power  of  the  Supreme  Court  of  the  United  States  was  discussed; 
Baker  v.  Biddle,  1  Bald.  406,  F.  C.  764,  holding  tliat  the  sixteenth 
section  of  the  judiciary  act  is  a  declaratory  act  settling  the  law 
as  to  cases  of  equity  jurisdiction  in  the  nature  of  a  proviso,  limita- 
tion, or  ixception  to  Its  exercise;  State  v.  Daugherty,  5  Tex.  3,  4,  and 
Rogers  v.  Keunaid,  54  Tex.  38,  both  construing  a  constitutional  grant 
of  jurisdiction  somewhat  similar;  Harris  Mfg.  Co.  v.  Walsh,  2  Dak. 
Tr.  43,  3  N.  W.  309,  on  the  point  that  an  aflirmatlve  description  of 
power  Implies  a  negation  of  appellate  powers  not  comprehended 
within  It;  Curry  v.  Marvin,  2  Fla.  417,  holding  that  an  act  limiting 
the  jurisdiction  of  the  Supreme  Court  did  not  confilct  with  the  Con- 
stitution; Warner  v.  Uncle  Sam,  9  Cal.  735,  holding  that  the  failure 
of  congi'ess  to  provide  for  an  appeal  from  the  State  courts  in  civil 
admiralty  cases  cannot  affect  the  question  as  to  their  concurrent  orig- 
inal jurisdiction;  Baniett  v.  Meredith,  10  Gratt.  655,  where  the  nature 
of  the  appellate  jurisdiction  was  considered;  Yarborough  v.  The 
Stat*?,  2  Tex.  527,  holding  an  appeal  does  not  lie  from  the  award 
of  a  District  Court  refusing  bail;  Robinson  v.  Baillieul,  2  Tex.  161, 
holding  that  no  appeal  lies  upon  an  interlocutory  judgment;  Rupert 
V.  Board  of  Comrs.,  2  Idaho,  22,  2  Pac.  719,  holding  no  appeal 
would  lie  from  a  judgment  of  the  District  Court  upon  an  election 
matter;  United  States  ex  rel.  v.  Judges,  etc.,  3  WaU.  677,  18  L.  113, 
dissenting  opinion,  holding  that  where  an  appeal  pending  in  the 
District  Court  from  a  decree  of  the  commissioners  to  settle  Cali- 
fornia titles  was  transferred  to  the  Circuit  Court,  an  appeal  lay  to 
the  United  States  Supreme  Court;  DIsmukes  v.  Stokes,  41  Miss. 
435,  where  the  court  said  that  the  High  Court  of  Errors  and  Ap- 
peals had  such  jurisdiction  as  properly  belonged  to  such  a  court 
and  held  that  It  was  for  the  legislature  to  determine  this;  American 
Constr.  Co.  v.  Jacksonville,  etc.,  R.  R.  Co.,  148  U.  S.  378,  37  L.  489,  13 
S.  Ct  7G1,  where  there  were  petitions  in  the  alternative  for  a  writ  of 
mandamus  or  a  writ  of  certiorari  to  the  United   States   Circuit 
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Court  of  Appeals;  Ex  parte  Bradley,  7  Wall.  384,  19  L.  221,  holding 
that  mandamus  would  lie  by  the  United  States  Supreme  Court  to  an 
inferior  court  to  restore  an  attorney  disbarred  by  the  latter  court 
when  it  had  no  jurisdiction;  Ex  parte  Crane,  5  Pet  205,  8  L.  98, 
holding  the  Supreme  Court  could  compel  a  circuit  Judge  of  the 
"United  States  to  sign  a  bill  of  exceptions;  Ex  parte  Lange,  18 
Wall.  205,  21  L.  888,  holding  that  where  a  prisoner  shows  he  is 
held  under  a  Federal  judgment  without  authority  the  Supreme 
Court  will  by  habeas  corpus  or  certiorari  lools  into  the  record; 
Tennessee  v.  Davis,  100  U.  S.  290,  25  L.  659,  where  a  party  was 
Indicted  for  murder  in  a  State  court,  and  on  his  petition  showing  he 
was  an  officer  of  the  United  States  in  the  discharge  of  his  duties, 
the  case  was  removed  to  the  Federal  courts. 

Distinguished  in  People  v.  Jordan,  65  Cal.  648,  4  Pac.  686,  hold- 
ing that  where  the  legislature  has  prescribed  no  means  of  taking 
an  appeal,  the  appellate  court  has  inherent  power  to  establish  any 
appropriate  means  of  procedure. 

3  Dall.  331,  332.  1  L.  623,  HILLS  V.  ROSS. 

Admiralty  appearance.— In  admiralty  on  a  libel  against  a  part- 
nership tliere  is  a  sufficient  legal  appearance  for  all  the  partners, 
where  the  plea  is  made  by  one  in  behalf  of  all,  the  replication  regards 
the  plea  as  the  plea  of  all  and  the  rejoinder  is  signed  by  the  proctor 
for  all,  p.  332. 

The  following  citations  consider  and  apply  this  principle:  Graze- 
brook  V.  McCredie,  9  Wend.  441,  where  a  Judgment  was  entered  on 
a  cognovit  by  an  attorney  as  the  attorney  of  two  partners,  when  he 
was  employed  by  only  one;  Lucas  v.  Bank  of  Darien,  2  Stew.  319, 
where  the  court  said  that  one  partner  may  acknowledge  service  for 
the  firm;  Scott  v.  Dunlop,  2  Munf.  (Va.)  356,  holding  that  if  the 
names  of  the  partners  be  omitted  in  the  writ  and  declaration,  and 
the  writ  be  served  on  a  person  not  named  in  either,  a  Judgment 
against  the  company  cannot  be  sustained;  Demott  v.  Swain,  6  Stew. 
&  P.  296,  holding  that  the  acknowledgment  by  one  partner  of  the 
service  of  process  after  dissolution  is  not  authorized;  Real  v. 
Snedicor,  8  Port.  525,  holding  that  in  such  a  case  if  both  defendants 
appear,  advantage  cannot  be  taken  of  the  irregularity  of  the  service; 
Taylor  v.  Coryell,  12  Serg.  &  R.  250,  holding  that  one  partner  may 
bind  by  an  agreement  not  under  seal  to  refer  any  partnership  mat- 
ter; Harshey  v.  Blackman,  20  Iowa,  171,  89  Am.  Dec.  522,  holding  that 
a  party  represented  by  an  unauthorized  attorney,  to  be  relieved, 
must  negative  the  presumption  of  authority;  Lagow  v.  Patterson,  1 
Blackf.  327,  holding  that  where  in  a  suit  against  four  defendants, 
an  attorney  appeared,  the  Judgment  ought  not  to  be  arrested  merely 
because  the  capias  had  been  executed  on  only  two  defendants; 
Miller  V.  Ewing,  8  Sm.  &  M.  428,  (folding  that  where  process  is  not 
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served,  but  an  attorney  files  a  plea  to  the  suit,  such  plea  constitutes 
an  appearance;  The  Schooner  Joseph  H.  Toone,  Blatchf.  Fr.  259, 
F.  G.  7,542,  on  the  point  that  an  appearance  of  an  owner  by  a 
proctor  would  cure  the  want  of  a  monition  or  due  notice  to  the 
vessel  and  would  stand  as  notice  to  the  owner.  See  also  note  on 
this  point,  13  Am.  Dec.  726. 

Discussed  and  distinguished  in  Clarice  v.  State  Y.  R.  Co.,  136  Pa.  St. 
416,  20  Atl.  563,  holding  that  a  majority  of  the  partners  may  give  a 
valid  warrant  of  attorney  in  the  name  of  the  firm. 

Prize.— Agents  selling  prize  cargoes  and  paying  over  the  pro- 
ceeds to  the  captors  after  notice  of  the  claims  of  the  original  owners 
of  the  prize  are  liable,  p.  332. 

3  Dall.  333-^35,  1  L.  624,  THE  GRAND  SACHEM.  DEL  COL  v. 

ARNOLD. 

< 

Prizes.— There  is  sufficient  cause  for  seizing  and  bringing  into 
port  a  neutral  vessel  where  it  appears  she  had  procured  a  register 
from  a  belligerent  and  sailed  under  its  colors,  and  there  were 
besides  other  suspicious  circumstances,  p.  334. 

Cited  in  The  Schooner  Tilton,  5  Mason,  471,  F.  C.  14,054,  balding 
that  admiralty  has  jurisdiction  over  petitory  as  well  as  possessory 
suits  to  reinstate  owners  of  ships;  The  Delta,  Blatchf.  Pr.  135,  F.  C. 
3,777,  holding  that  where  knowledge  of  a  bloclsade  exists  a  vessel 
cannot  lawfully  approach  the  port,  even  to  inquire  as  to  its  con- 
tinuance; Fay  V.  Montgomery,  1  Curt  269,  F.  C.  4,709,  to  the  effect 
that  it  is  not  enough  to  set  up  that  a  vessel  was  captured  as  a 
prize  to  bar  a  libel  for  a  marine  tort  in  seizing  the  vessel;  applied 
in  Bouysson  v.  Miller,  Bee,  188,  F.  C.  1,709,  where  the  court  said 
that  the  principal  case  implied  that  after  condemnation  a  capture 
would  be  regular. 

Discussed  and  limited  on  the  point  as  to  the  jurisdiction  of 
United  States  courts  in  matters  of  prizes  made  by  ^foreign  cruisers. 
In  The  Invincible,  2  Gall.  38.  41,  F.  C.  7,054,  holding  that  the  trial  of 
prizes  belongs  exclusively  to  the  courts  of  the  country  of  the 
captors;  criticised  and  explained  in  L' Invincible,  1  Wheat.  259,  261, 

4  L.  86,  holding  that  the  courts  have  no  jurisdiction  to  redress  any 
torts  on  the  high  seas  by  a  cruiser  commissioned  by  a  foreign  and 
friendly  power. 

Prize.— Right  of  seizing  and  bringing  In  a  vessel  for  further 
examination  does  not  authorize  or  excuse  any  spoliation  or  damage 
done  to  the  property,  p.  334. 

Cited  in  The  Jane  Campbell,  Blatchf.  Pr.  104,  F.  C.  7,205,  holding 
that  the  settled  rule  is  to  require  captors  to  bring  in  for  examina- 
tion her  master  and  principal  officers  and  some  of  her  crew. 
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Prise  —  PrivateerB,—  Owners  of  privateer  are  liable  for  the 
officers'  misconduct  and  the  amount  of  damages  is  the  full  value  of 
the  property  injured  or  destroyed,  p.  335. 

Cited  on  this  point  as  follows:    The  Amiable  Nancy,  3  Wheat  5G0, 
4  L.  459,  an  action  for  an  illegal  seizure;  British  Consul  v.  Thomp- 
son, Bee,  142,  P.  C.  1,899,  holding  that  where  there  was  no  grouud 
for  a  capture,  the  owner  could  recover  damages  and  have  the  goods 
restored;  The  Amiable  Nancy,  1  Paine,  119,  F.  C.  331,  holding  that 
if  a  master  or  crew  of  a  privateer  exceed  their  authority,   the 
owners  are  liable;  The  Schooner  Lively,  1  Gall.  322,  F.  C.  8,403, 
holding  that  on  an  illegal  capture  supposed  profits  arc  not  allowable 
and  where  the  voyage  has  not  been  lost,  freight  is  not  a  proper  item; 
Pope  V.  Nickerson,  3  Story,  474,  F.  C.  11,274,  where  the  question 
was  as  to  what  law  governs  the  liability  of  the  owners;   The 
rmbria,  166  U.  S.  422,  41  L.  1062,  17  S.  Ct.  617;  The  Steamship 
Aleppo,  7  Ben,  327,  F.  C.  158;  The  Mary  J.  Vaughan  and  The  Steam- 
boat Telegraph,  2  Ben.  50,  F.  C.  9,217,  all  libels  to  recover  damages 
for  a  collision;  New  Jersey  S.  N.  Co.  v.  Merchants*  Bank,  6  How. 
435,  12  L.  504,  on  the  point  that  an  owner  was  liable  beyond  the 
value  of  the  vessel  and  freight  if  the  damage  or  neglect  were  with 
his  fault  or  privity;  Pacific  Insurance  Co.  v.  Conard,  1  Bald.  143, 
F.  C.  10,647,  holding  that  one  in  possession  under  a  respondentia 
bond  may  recover  the  full  value  in  trespass,  but  cannot  recover 
counsel  fees  or  the  expenses  of  the  suit;  in  note  to  The  Divlna 
Pastora,  4  Wheat  69,  4  L.  516,  note,  where  cases  on  Jurisdiction  In 
prize  and  admiralty  matters  are  collated;  Moodie  v.  Harriet,  Bee, 
131,  F.  C.  9,744,  on  the  point  as  to  amount  of  salvage  allowed  upon 
the  recapture  of  a  ransomed  ship;  City  of  Cincinnati  v.  Evans,  5  Ohio 
St  604,  an  action  of  trespass  for  an  injury  to  a  building  occupied 
by  the  plaintiff  resulting  in  an  interruption  to  his  busluess;  Mendell 
V.  Martin  White,  17  Fed.  Cas.  3,  affirming  admiralty  Jurisdiction  In 
suit  in  rem.  for  personal  injuries  in  colUslon  on  navigable  waters. 

Attachment—  Irregularity  in  attachment  is  obviated  where  the 
parties  agree  that  the  proceeds  shall  abide  the  issue  of  the  litiga- 
tion, p.  335. 

Distinguished  in  Manro  v.  Almeida,  10  Wheat  487,  6  L.  372, 
holding  that  United  States  courts  proceeding«as  courts  of  admiralty 
and  maritime  Jurisdiction  may  issue  attachments  to  compel  appear- 
ance. 

8  DaU.  336-^38,  1  L.  625,  JENNINGS  v.  THE  BRIG  PERSEVBR- 
ANCE. 

Admiralty.— In  admiralty  cause  where  the  record  was  sent  up 
with  all  the  evidence  attached  but  there  was  no  statement  of  facta 
by  the  court,  the  decree  must  be  affirmed,  p.  337. 
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Cited  in  Wlscart  v.  D'Auchy,  3  Dall.  330,  1  L.  623,  holding  that  a 
statement  of  facts  is  conclusive  even  if  the  evidence  be  sent  up  with 
it;  United  States  v.  Sawyer,  1  Gall.  102,  F.  C.  16,227,  on  the  point 
that  upon  writs  of  error  in  causes  of  equity  or  admiralty  jurisdiction, 
the  court  cannot  examine  any  new  evidence;  United  States  v. 
Wonson,  1  Gall.  8,  F.  C.  16,750,  holding  that  where  a  cause  has 
been  once  tried  by  a  Jury  In  the  District  Court,  there  cannot  even 
supposing  an  appeal  lay,  be  a  new  trial  by  a  Jury  in  the  Circuit 
Court;  United  States  v.  Hooe,  1  Cr.  320,  2  L.  122,  holding  that  in 
appeals  and  writs  of  error  from  the  courts  of  the  United  States  in 
the  District  of  Columbia,  a  statement  of  facts  must  accompany  the 
transcript;  United  States  v.  King,  7  How.  865,  12  L.  948,  holding 
that  a  writ  of  error  brings  up  only  questions  of  law,  and  questions 
of  fact  remain  unexaminable;  Insurance  Co.  v.  Folsom,  18  Wall. 
249,  21  L.  833,  holding  that  where  a  case  is  tried  by  a  circuit  Judge 
under  the  law  of  March  3,  1865,  if  the  finding  be  a  general  one,  the 
Supreme  Court  will  only  review  questions  of  law;  Dower  v.  Rich- 
ards, 151  U.  S.  664,  38  L.  307,  14  S.  Ct  454,  holding  that  the  Su- 
preme Court  cannot,  upon  error  to  a  State  court  in  an  action  at  law, 
review  its  Judgment  upon  a  question  of  fact 

Api>eal  sjLd  error.— Allowance  of  damages  in  court  below  will 
not  be  considered  in  the  Supreme  Court  where  the  allowance  does 
not  appear  on  the  record,  p.  337. 

Appeal  and  error.—  Damages  will  not  be  allowed  for  delay  by  the 
Supreme  Court,  where  the  money  was  stopped  in  the  hands  of  the 
marshal  upon  a  monition  issued  by  a  third  person  not  a  party, 
p.   338. 

Cited  in  Cotton  v.  Wallace,  3  Dall.  304,  1  L.  613,  note,  holding  that 
where  a  Judgment  or  decree  is  affirmed  there  can  be  no  damages 
awarded  except  for  delay;  Coweta  Falls  Mfg.  Co.  v.  Rogers,  19  Ga. 
421,  65  Am.  Dec.  605,  to  the  point  that  generally  the  earlier  decisions 
concur  in  denying  profits  as  any  part  of  the  damages  to  be  com- 
pensated. 

Appeal  and  error.—  Costs  of  a  printed  statement  of  the  case  for 
the  use  of  the  Judges  cannot  be  allowed,  p.  338. 

Cited  in  Price  v.  Garland,  4  N.  Mex.  366  (Johnson's  ed.);  S.  C,  5 
N.  Mex.  101,  20  Pac.  183,  holding  that  although  the  record  is  re- 
quired to  be  printed,  the  expense  of  printing  it  and  appellant's 
brief  and  the  stenographer's  fee  are  not  proper  items  of  costs. 

3  Dall.  339-341,  1  L.  627,  HUGER  v.  SOUTH  CAROLINA. 

fiuit  against  a  State.— Where  service  of  subpoena  Is  proved  In 
action  against  a  State,  complainant  is  entitled  to  proceed  ex  parte, 
p.  84L 
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Cited  In  New  Jersey  v.  New  York,  5  Pet.  290,  8  L.  129,  holding 
that  the  Supreme  Court  of  the  United  States  may  exercise  its 
original  Jurisdiction  in  suits  against  a  State  under  Constitution  and 
acts  of  congress. 

Suit  against  a  State.— Service  of  subp<]ena  in  action  against  a 
State  is  sufficient  where  a  copy  was  delivered  to  the  attorney-gen- 
eral, and  a  copy  had  beeh  left  at  the  governor's  house  where  the 
original  had  been  shown  to  the  secretary  of  State,  p.  339. 

3  Dall.  342-^43,  1  L.  628,  CLERKE  y.  HARWOOD. 

Appeal  and  error.—  Where  the  Supreme  Court  reverses  the  judg- 
ment of  a  State  court,  it  becomes  a  mere  nullity  and  the  costs 
follow  the  right  as  decided  in  the  Supreme  Court,  p.  343. 

Cited  in  Tugman  v.  Nat  S.  S.  Co.,  24  Blatchf.  309;  S.  C,  30  Fed. 
804,  where  there  was  an  application  to  stay  proceedings  until  cer- 
tain costs  were  paid;  cited  as  reversing  the  judgment  of  the  Court 
of  Appeals  of  Maryland  in  Court  v.  Vanbibber,  3  Har.  &  McH.  147. 

3  Dall.  344-356,  1  L.  629,  BROWN  v.  VAN  BRAAM. 

federal  courts.— Practical  construction  by  State  courts  of  the  laws 
of  that  State  will  be  adhered  to  generally,  pp.  346,  note,  355. 

Cited  in  Thompson  v.  Phillips,  1  Bald.  284,  F.  C.  13,974,  holding 
that  the  settled  construction  of  a  State  law  by  the  highest  courts  of 
a  State  is  considered  by  the  Federal  courts  as  their  rule  of  decision; 
WilUams  V.  Bank  of  Michigan,  7  Wend.  556,  where  the  power  of  one 
State  to  declare  unconstitutional  the  law  of  another  State  was  con- 
sidered; Raymond  v.  Danbury,  etc.,  R.  R.  Co.,  43  Conn.  599,  holding 
that  in  the  assessment  of  damages  on  a  default,  the  Circuit  Court 
would  follow  State  court. 

Appeal  and  error.-  On  affirmance  of  a  judgment  interest  is  to  be 
calculated  to  the  time  of  the  affirmance  upon  the  aggregate  sum  of 
principal  and  interest  in  the  court  below  but  no  further,  p.  356. 

Cited  in  Raymond  v.  Danbury,  etc.,  R.  R.  Co.,  14  Blatchf.  135,  P. 
C.  11,593,  holding  that  in  an  action  of  tort  in  a  Federal  court  where 
the  defendant  defaults,  the  plaintiff  has  no  constitutional  right  to 
have  the  damages  assessed  by  a  jury. 

Miscellaneous.—  Misclted  to  question  of  marine  tort  in  New  Jersey 
Steam,  etc.,  Co.  v.  Merchants'  Bk.,  6  How.  432,  12  L.  503. 

3  Dall.  357^364,  1  L.  634,  FENEMORE  v.  UNITED  STATES. 

Fraud.- Where  a  party  practices  a  fraud  on  the  government  by 
falsely  representing  he  is  a  creditor    the  government  is  entitled 
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to    recover   from    bim    in    a   civil   action   an   equivalent   for   the 
pecuniary  injury,  p.  363. 

Cited  in  Moore  v.  Mandelbaum,  8  Mich.  449,  where  money  was 
received  by  the  fraudulent  procurement  of  a  deed;  Byles  v.  Rowe, 
64  Mich.  531,  31  N.  W.  467,  where  a  complaint  was  filed  to  set  aside 
attachment  and  execution  levies  upon  real  estate  and  for  an  in- 
junction to  prevent  due  sale;  State  v.  Phoenix  Bank,  33  N.  Y.  27, 
holding  that  an  award  by  a  board  of  State  auditors  obtained  on  an 
ex  parte  hearing  upon  a  fictitious  and  groundless  claim  may  be 
impeached. 

3  Dall.  365-369.  1  L.  638.  BROWN  v.  BARRY. 

Statutes.— Repealing  act  and  suspending  act  passed  at  the  same 
session  are  parts  of  the  same  act,  take  effect  at  the  same  time,  and 
are  if  possible  to  be  construed  together,  p.  367. 

Cited  in  Proudfit  v.  Murray,  1  Call.  (Va.)  403,  holding  that  the 
act  of  Virginia  of  1748,  relative  to  bills  of  exchange,  did  not  cease 
until  November.  1793,  notwithstanding  the  act  of  1792,  upon  the 
subject;  Heinssen  v.  State,  14  Colo.  235.  23  Pac.  997,  holding  that 
when  the  suspension  of  a  general  law  within  a  city  results  from  a 
city  ordinance,  the  repeal  of  the  ordinance  leaves  the  general  law 
In  force;  Adam  v.  Wright,  84  Ga.  724,  11  S.  E.  895.  where  an  act 
relating  to  the  payment  of  certain  insolvent  criminal  costs  was  re- 
pealed by  an  act  which  was  itself  repealed  before  it  became 
operative. 

Statutes.— Acts  in  derogation  of  the  common  law  are  to  be  strictly 
construed,  p.  367. 

Cited  in  Starnes  v.  Hill,  112  N.  C.  20,  16  S.  B.  1017,  where  the 
question  was  whether  the  rule  in  Shelly*s  case  had  been  abrogated; 
Furgeson  v.  Jones,  17  Or.  217,  11  Am.  St  Rep.  818,  20  Pac.  849,  where 
a  statute  relating  to  adoption  was  construed;  Logan  v.  Logan.  77  Ind. 
562,  where  an  act  authorizing  a  married  woman  to  sue  in  her  own 
name  was  considered. 

Statutes.—  Intention  of  the  legislature  when  discovered  must  pre- 
vail in  the  construction  of  statutes,  p.  367. 

Principle  aflirmed  and  applied  In  Lane  v.  Comrs.  of  Missoula  Co., 
6  Mont.  475,  13  Pac.  137,  holding  that  a  repealing  act  is  valid,  al- 
though the  repealed  act  is  not  referred  to  by  Its  title;  Beckman  v. 
Hudson  River,  W.  S.  Ry.  Co.,  35  Fed.  9,  where  acts  creating  the 
District  Courts  in  New  York  were  under  consideration;  Henry  v. 
Trustees,  48  Ohio  St,  676,  30  N.  E.  1124,  construing  an  act  authorizing 
town  trustees  to  acquire  lands  for  a  cemetery;  Quebec  Bank  v. 
Carroll,  1  S.  Dak.  4,  44  N.  W.  724,  holding  that  if  the  case  comes 
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within  the  intention  of  the  maimers,  it  comes  within  the  statute, 
though  not  within  the  letter. 

Bills  and  notes.—  Proof  of  protest  for  nonaceeptance  of  a  foreign 
bill  of  exchange  is  not  necessary  in  an  action  for  nonpayment, 
p.  368. 

Cited  in  Clarke  t.  Russell,  3  DalL  424,  1  L.  664,  an  action  on  a  bill 
of  exchange;  Read  t.  Adams,  6  Serg.  &  R.  357,  358,  359,  holding  the 
same  as  the  principal  case;  Hodgson  v.  Turner,  1  Cr.  C.  C.  75,  F.  C. 
6,570,  where  on  the  authority  of  the  principal  case  an  instruction  to 
the  effect  that  such  notice  must  be  proved  was  refused;  Bradshaw 
V.  Hubbard,  1  Gilm.  395,  holding  that  in  a  suit  by  the  indorsees 
against  their  immediate  indorsers  for  nonpayment,  proof  of  non- 
payment and  notice  are  sufficient  to  sustain  the  action;  discussed 
and  explained  in  United  States  v.  Barlcer,  4  Wash.  469,  F.  C.  14,520, 
where  it  was  held  that  notice  of  nonaceeptance  of  a  bill  of  exchange 
must  be  given  without  awaiting  the  maturity  of  the  bill;  Duncan 
T.  Course,  1  Mill.  (S.  C.)  103,  holding  that  if  a  foreign  bill  be  not 
protested  for  nonaceeptance,  though  notice  be  given  of  its  being 
dishonored,  the  holder  discharges  the  indorser.  See  also  note  in  96 
Am.  Dec.  604,  on  protests  as  evidence. 

Criticised  and  disapproved  in  Culium  v.  Casey,  9  Port  134,  33 
Am.  Dec.  304,  holding  that  protest  is  the  only  competent  evidence 
of  the  nonaceeptance  of  a  foreign  bill;  criticised  in  Thompson  v. 
Cumming,  2  Leigh  (Vs..),  324,  327,  holding  that  in  an  action  against 
the  Indorser  of  a  foreign  bill  it  is  necessary  to  prove  due  notice  to 
him  of  the  dishonor  of  the  bill  by  nonaceeptance. 

Value  of  foreign  money.— In  an  action  on  a  foreign  bill  of  ex- 
change, failure  to  allege  the  value  of  the  money  is  cured  by  the 
verdict,  p.  868. 

Cited  in  Howe  v.  Nickerson,  14  Allen,  406,  on  the  point  that  in 
an  action  by  a  seaman  under  a  contract  executed  in  a  foreign 
country,  the  value  of  the  foreign  money  must  be  ascertained  in 
American  money  in  rendering  judgment;  in  the  note  to  Gay  v. 
Joplin,  4  McCrary,  464,  n.,  13  Fed.  654,  n.,  on  the  point  that  the 
omission  to  aver  the  value  of  foreign  money  in  an  action  on  a  bill 
of  exchange  is  cured  by  the  verdict 

3  Dall.  369-370,  1  L.  640,  EMORY  v.  GRBENOUGH. 

Foreign  contract^  discharge  in  bankruptcy. —  A  debt  contracted 
in  Massachusetts  is  not  discharged  by  a  discharge  in  bankruptcy 
in  another  state,  p.  369. 

Principle  approved  and  applied  in  the  following  citing  case*)*. 
Pugh  V.  Bussell,  2  Blackf.  397,  400,  holding  that  a  discharge  in 
bankruptcy  has  no  extra-territorial  effect;  Cook  v.  Moffatt,  5  How. 
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316,  12  L.  169,  holding  that  a  contract  made  in  New  York  is  not  af- 
fected by  a  discharge  in  Maryland;  Smith  t.  Smith,  2  Johns.  241, 
242,  3  Am.  Dec.  413,  414,  applying  this  principle  in  the  case  of  a 
debtor  residing  in  Rhode  Island  giving  his  note  dated  in  Massachu- 
setts, the  suit  being  brought  in  New  York;  Mitchell  v.  McMillan,  3 
Mart  (O.  S.)  684,  6  Am.  Dec.  694,  holding  that  proceedings  in  bank- 
ruptcy in  a  foreign  country  cannot  affect  the  rights  of  citizens  under 
contracts  made  here;  Towne  v.  Smith,  1  Wood.  &  M.  127,  133,  F.  C. 
14,115,  holding  that  if  a  party  be  discharged  in  any  State  where 
the  insolvent  system  exists,  the  discharge  is  good  elsewhere,  but 
if  the  contract  is  made  or  to  be  performed  abroad  such  discharge 
is  not  a  bar;  Le  Roy  v.  Growinshield,  2  Mason,  162,  F.  G.  8,269,  on 
the  point  that  a  discharge  under  the  bankruptcy  laws  of  the  place 
of  the  contract  is  a  good  discharge  in  every  other  place;  Blanchard 
V.  Russel,  13  Mass.  9,  7  Am.  Dec.  112,  and  Walsh  v.  Nourse,  5  Binn. 
385,  both  discussing  the  effect  of  discharges  in  bankruptcy;  Fanning 
V.  Consequa,  17  Johns.  519,  8  Am.  Dec.  444,  holding  that  a  con- 
tract is  to  be  interpreted  according  to  the  law  of  the  place  where 
executed. 

Courts.— Jurisdiction  dependent  upon  diverse  citizenship  must 
aflirmatively  appear  in  the  process,  p.  370. 

Cited  and  principle  applied  in  Gamp  v.  Wood,  10  Watts,  122,  hold- 
ing that  it  is  essential  to  Judgment  of  a  Justice's  Gourt  for  a  sum 
exceeding  $100  that  it  should  appear  that  parties  appeared  in  person 
and  confessed  Judgment;  Morrison  v.  Bennet,  1  McLean,  330,  F.  G. 
9,843,  where  the  declaration  averred  that  the  plaintiff  was  a  citizen 
of  New  York,  the  defendant  Bennet  a  citizen  of  Ohio,  and  the  writ, 
which  had  also  issued  against  one  Stewart,  was  returned  non  est,, 
etc.,  no  averment  being  made  of  his  citizenship. 

Translation  from  Huberus.— A  translation  from  Huberus  upon 
the  subject  of  the  law  governing  contracts  was  read  in  the  argument 
in  the  principal  case.  It  was  inserted  in  a  note  by  the  reporter^ 
p.  370. 

This  translation  has  been  referred  to  in  the  following  author- 
ities: Hanrick  v.  Andrews,  9  Port.  27;  Ford's  Gurator  v.  Ford,  2 
Mart  (N.  S.)  577;  S.  G.,  14  Am.  Dec.  203;  Depau  v.  Humphreys,  8 
Mart.  (N.  S.)  8;  Miles  v.  Oden,  8  Mart  (N.  S.)  223;  19  Am.  Dec.  182; 
Broh  V.  Jenkins,  9  Mart.  (O.  S.)  552,  13  Am.  Dec.  321;  Morris  v.  Eves, 
11  Mart.  (O.  S.)  732;  Winny  v.  Whitesides,  1  Mo.  475;  Edmondson 
V.  Ferguson,  11  Mo.  345;  Thurston  v.  Rosenfeld,  42  Mo.  479,  97  Am. 
Dec.  352;  Vamum  v.  Gamp,  13  N.  J.  L.  335,  25  Am.  Dec.  484,  485; 
Whitford  v.  Panama  R.  R.  Go.,  23  N.  Y.  471;  Guiliander  v.  Howell, 
35  N.  Y.  658;  GaldweU  v.  Maxwell,  2  Over.  106,  108;  Fitch  v.  Remer^ 
1  Flip.  17.  F.  G.  4,836. 
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3  DalL  371-377,  1  L.  642,  HA3IILT0N  v.  MOORB. 

Appeal  and  error.— Writ  of  error  must  be  tested  of  the  term 
preceding  that  to  which  it  is  made  returnable;  a  term  cannot  inter- 
vene between  the  teste  and  the  return,  p.  377. 

Cited  in  Janes  v.  May,  Hemp.  280,  F.  C.  7,20Cc,  where  a  writ  was 
nonprossed,  because  of  a  term  intervening  l)etween  issuing  of 
writ  and  filing  record  and  writ;  Grigsby  v.  Puroell,  99  U.  S.  506, 
567,  25  Li.  354,  where  the  court  said  that  an  attempt  seemed  to  have 
been  made  in  Wood  y.  Lide,  4  Gr.  180,  2  L.  588,  to  adopt  a  less 
stringent  rule,  but  that  the  uniform  current  of  decisions  since  was 
all  the  other  way;  State  v.  Kennedy,  18  N.  J.  L.  26,  holding  that 
the  service  of  a  writ  of  certiorari  after  its  return  day  is  void  and 
the  error  cannot  be  cured  by  a  rule  of  the  court. 


3  DalL  378-382,  1  L.  644,  HOLLINGSWORTH  v.  VIRGINIA. 

(Tonstitational  law.— President  need  not  approve  an  amendment 
to  the  Constitution,  p.  381. 

Cited  to  this  point  in  State  ex  rel.  v.  Secretary  of  State,  43  La. 
Ann.  655,  9  So.  798,  holding  that  it  settled  that  such  propositions 
did  not  require  executive  approval;  In  re  Senate  File  31,  25  Neb.  873, 
41  N.  W.  983,  where  the  validity  of  a  proposed  amendment  was 
under  discussion;  State  v.  Dahl,  6  N.  Dak.  83,  68  N.  W.  419,  holding 
legislative  resolution  respecting  constitutional  convention  need  not 
be  signed  by  the  governor. 

Sffect  of  amendment  on.  Jurisdiction.— After  the  adoption  of  the 
eleventh  amendment  to  the  Constitution  of  the  United  States,  no 
jurisdiction  can  be  exercised  in  any  case  past,  present,  or  future  In 
which  a  State  was  sued  by  the  citizens  of  another  State  or  by 
citizens  or  subjects  of  any  foreign  State,  p.  382. 

The  citing  cases  have  variously  applied  this  principle:  Crlsholm 
V.  State  of  Georgia,  2  DalL  480,  1  L.  466,  where  judgment  had  l>een 
rendered  and  a  writ  of  inquiry  awarded,  but  the  writ  having  never 
been  executed,  this  cause  with  others  was  swept  from  the  record; 
Hans  T.  Louisiana,  134  U.  S.  11,  33  L.  846,  10  S.  Ct.  506,  on  the 
point  that  the  eleventh  amendment  superseded  all  suits  depending 
as  well  as  preventing  the  institution  of  new  suits;  McElvain  ▼. 
Mudd,  44  Ala.  74,  76,  where  the  question  was  as  to  the  effect  of 
the  emancipation  declaration  upon  a  note  given  for  slaves;  Buckner 
V.  Street,  7  Bank.  Reg.  267;  S.  C,  1  Dillon,  259,  F.  C.  2,098,  holding 
that  a  right  of  action  on  a  slave  contract  does  not  survive  the 
thirteenth  amendment;  Johnson  v.  Tompkins,  1  Bald.  598,  F.  C. 
7,416,  on  the  point  that  an  amendment  may  control  the  provisions 
of  the  Constitution  authorizing  a  power  to  be  exercised  by  a  declara- 
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tion  that  It  shall  not  give  such  power;  Bains  v.  Schooner  James,  1 
Bald.  501,  F.  C.  756,  holding  that  the  seventh  amendment  to  the 
Constitution  excludes  the  Jurisdiction  of  admiralty  over  contracts 
regulated  by  the  common  law;  Livingston  v.  Story,  11  Pet.  397,  9 
L.  7G4,  dissenting  opinio^,  where  the  phrase  "  nothing  in  this  act 
shall  be  so  construed"  was  interpreted;  Ex  parte  Alabama,  52  Ala. 
230,  23  Am.  Rep.  572,  and  Bay  City,  etc.,  R.  R.  Co.  v.  Austin,  21 
Mich.  414,  both  holding  that  the  repeal  of  a  statute  defeats  the 
right  to  recovery;  Roberts  v.  The  State,  2  Over.  425,  holding  that 
the  repeal  of  a  penal  statute  without  a  saving  clause  pardons  all 
offenses  committed  before;  Rhode  Island  v.  Massachusetts,  12  Pet. 
731,  9  L.  1263,  where  the  court  said  the  eleventh  amendment  left 
the  exercise  over  controversies  between  States  as  free  as  it  had  been 
before;  United  States  v.  Lee,  106  U.  S.  242,  27  L.  189,  1  S.  Ct  279, 
where  the  doctrine  that  except  where  congress  has  provided,  the 
United  States  cannot  be  sued,  was  affirmed;  Governor  of  Georgia 
V.  Madrazo,  1  Pet.  122,  7  L.  79,  and  State  ex  rel.  v.  Doyle,  40  Wis. 
202,  205,  both  holding  that  where  an  officer  is  sued  in  his  official 
capacity  to  affect .  the  right  of  the  State,  the  State  is  the  real 
defendant;  Dudley's  Case,  7  Fed.  Cas.  1151,  construing  proviso  of 
bankrupt  law. 

Distinguished  in  Buckingham  v.  Granville  Alexandria  Soc,  2 
Ohio,  367,  where  the  question  was  as  to  the  effect  of  a  change  in 
or  repeal  of  the  law  relating  to  judgments  and  executions. 

3  Dall.  382-384, 1  L.  646,  BINGHAM  v.  CABOT. 

Courts.— In  order  to  give  Circuit  Court  jurisdiction,  it  Is  neces- 
sary to  set  forth  the  citizenship  of  the  parties,  p.  383. 

This  is  one  of  the  early  leading  cases  on  this  proposition  and  its 
citations  show  numerous  applications:  Phila.,  etc.,  R.  R.  Co.  v. 
Quigley,  21  How.  216,  16  L.  78,  the  court  saying  that  failure  to 
make  the  averment  is  fatal  to  the  jurisdiction;  Wood  v.  Wagnon, 
2  Cr.  9,  2  L.  191,  where  a  judgment  was  reversed  because  it  did 
not  appear  the  parties  were  residents  of  different  States;  Dred 
Scott  V.  Sandford,  19  How.  402,  473,  15  L.  699,  728;  Brown  v.  Keene, 
8  Pet  115,  116,  8  L.  886,  and  Ingraham  v.  Arnold,  1  J.  J.  Marsh. 
407,  all  on  the  point  that  the  case  must  plainly  and  by  positive 
averments  upon  the  record  be  brought  within  the  jurisdiction; 
Childress  v.  McGehee,  Minor,  133,  on  the  point  that  in  courts  of 
limited  jurisdiction,  the  facts  or  circumstances  which  give  juris- 
diction must  appear  on  the  record;  Turner  v.  Enrille,  4  Dall.  8, 
1  L.  718,  holding  that  if  the  jurisdiction  depends  ui)on  the  fact  that 
the  parties  are  residents  of  different  States,  it  must  so  appear; 
Brown  v.  Noyes,  2  Wood.  &  M.  80,  F.  C.  2,023,  where  plaintiff  was 
described  as  a  citizen  of  Rhode  Island  and  the  defendants  as 
citizens  of  Massachusetts;  Abercrombie  v.  Dupuis,  1  Cr.  343,  2  L. 


55  Notes  on  U.  S.  Reports.  3  Dall.  382-384 

130,   holding  a  description  of  the  defendant  as   "Charles  Aber- 
crombie  of  the  district  of  Georgia,  Esquire,"  was  not  sufficient; 
Berlin  v.  Jones,  1  Woods,  639,  F.  C.  1,343,  construing  an  averment 
that  a  party  defendant  was  a  citizen  of  the  southern  district  of 
Alabama;  Grace  v.  Am.  Cent.  Ins.  Co.,  109  U.  S.  284,  285,  27  L.  935, 
3  S.  Ct.  211,  holding  that  an  averment  that  parties  reside,  or  that 
a  firm  does  business  in  a  particular  State  was  not  eufflcient;  Stuart 
V.  Easton,  156  U.  S.  47,  39  L.  341,  15  S.  Ct.  268.  holding  an  averment 
that  the  plaintiff  is  a  "  citizen  of  London,  England,"  was  not  suffi- 
cient; Course  v.  Stead,  4  DaU.  26,  1  L.  726,  where  there  was  a  sup- 
plemental bill  by  a  new  party  not  described;  Bors  v.  Preston,  111 
U.  S.  263,  28  L.  422,  4  S.  Ct  412,  holding  that  alienage  is  not  to  be 
presumed  from  the  fact  that  one  is  a  foreign  consul;  Bank  of 
United  States  v.  Moss,  6  How.  37,  12  L.  334,  holding  the  court 
would  presume  evidence  of  jurisdiction  to  have  been  given;  McNutt 
V.  Bland,  2  How.  20,  24,  11  L.  163,  165,  in  dissenting  opinion,  where 
the  governor  and  party  sued  were  citizens  of  the  same  State,  but 
not  the  party  for  whose  use  the  suit  was  brought;  Heyer  v.  Burger, 
1  Hoff.  Ch.  17,  holding  the  defect  may  be  taken  advantage  of  upon 
appeal;  Speigle  v.  Meredith,  4  Biss.  126,  F.  C.  13,227,  holding  that 
if  the  bill  fails  to  show  jurisdiction  it  will  be  bad  on  demurrer  and 
any  decree  would  be  liable  to  reversal;  Donaldson  v.  Hazen,  Henjp. 
424,  F.  C.  3,984,  holding  the  omission  may  be  taken  advantage  of 
by  motion  to  dismiss,  by  motion  in  arrest,  or  by  a  writ  of  error; 
Morrison  v.  Bennet,  1  McLean,  330,  F.  C.  9,843,  on  the  same  point: 
Burrow  v.  Dickson,  4  Fed.  Cas.  840,  holding  jurisdiction  appearing 
on  any  part  of  the  record  sufficient  after  judgment:  Florence  Sew- 
ing Machine  Co.  v.  Grover,  etc.,  Co.,  110  Mass.  81,  where  there  was 
a  petition  to  remove  a  cause  because  of  diverse  citizenship;  Beebe 
V.  Armstrong,  11  Mart  (O.  S.)  441,  and  Merchants'  Nat  Bank  v. 
Brown,  4  Woods,  264;  S.  C,  17  Fed.  161,  both  holding  that  a  petition 
for  the  removal  of  a  cause  must  aver  that  the  pariies  are  citizens 
of  different  States;  Beerbower  v.  Miller,  30  Neb.  181,  47  N.  W.  2, 
in  dissenting  opinion,  holding  that  the  right  of  a  nonresident  to 
remove  a  cause  is  limited  by  the  amount  in  dispute. 

Cited  generally  upon  the  point  as  to  the  removal  of  causes  in 
Jim  (a  slave)  v.  The  State,  3  Mo.  168;  Marshall  v.  Bait,  etc.,  R.  R. 
Co.,  16  How.  340,  14  L.  964,  holding  that  a  citizen  of  Virginia  may 
sue  a  railroad  corporation  in  the  Circuit  Court;  North  River  S.  N. 
Co.  V.  Hoffman,  5  Johns.  Ch.  303,  holding  that  where  a  corporation 
is  a  plaintiff,  it  must  appear  that  all  the  persons  jointly  interested 
are  entitled  to  sue  in  the  United  States  courts;  Bank  of  Cumber- 
land V.  Willis,  3  Sumn.  473,  F.  C.  885,  holding  that  to  entitle  a 
corporation  to  sue  in  the  Circuit  Courts,  all  the  members  must  be 
citizens  of  some  State  other  than  that  of  defendant:  Sliaw  v.  Qufncy 
M.  Co.,  145  U.  S.  447,  36  L.  770,  12  S.  Ct  936,  holding  that  under 
the  act  of  congress  a  corporation  incorporated  in  one  State  only. 
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and  having  a  usual  place,  of  business  in  another  State,  cannot  be 
sued  In  a  Circuit  Court  held  in  the  latter  piace,  by  a  citizen  of  a 
different  State;  Ducat  v.  City  of  Chicago,  48  IlL  176,  95  Am.  Dec. 
531,  where  the  question  was  as  to  whether  a  corporation  was  a 
citizen;  Allen  v.  Blunt,  1  Blatchf.  485,  F.  C.  215.  holding  that  in 
actions  under  the  patent  laws,  the  jurisdiction  of  the  Circuit  Court 
does  not  depend  upon  citizenship  but  upon  the  subject-matter;  Hom- 
thall  v.  The  CoUector,  9  Wall.  505,  19  L.  562,  holding  that  jurisdic- 
tion between  citizens  of  the  same  State  in  internal  revenue  cases 
had  been  taken  away  from  the  Federal  courts;  Camp  v.  Wood,  10 
Watts,  122,  where  the  principle  that  jurisdiction  must  appear  was 
applied  to  a  justice's  judgment.  See  also  Duryee  y.  Webb,  8  Fed. 
Cas.  139. 

Distinguished  in  Oakey  y.  Commercial  &  R.  R.  Bk.,  14  La.  517, 
518,  holding  that  in  a  petition  to  remoYe  a  cause,  the  court  cannot 
inquire  into  the  truth  of  the  allegations  in  the  petition;  Prentiss 
V.  Barton,  1  Brock.  392,  F.  C.  11,384,  where  the  question  was  as 
to  what  constituted  citizenship  in  another  State. 

Miscellaneous.— Misclted  in  dissenting  opinion,  Livini^stou  v. 
Story,  11  Pet  397,  9  L.  764;  Ex  parte  Poulson,  19  Fed.  Cas.  1207; 
Bains  v.  Schooner  James,  Bald.  561,  F.  C.  756;  Johnson  v.  Thomp- 
ki^,  Bald.  598,  F.  C.  7,416,  and  Magill  v.  Brown,  16  Fed.  Cas.  419, 
all  as  to  effect  of  a  constitutional  amendment. 
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Public  officers.— A  public  officer  is  not  personally  liable  on  a 
contract  made  by  him  on  account  of  the  government,  where  credit 
was  given  to  it  as  an  official  engagement,  p.  385. 

Cited  and  principle  applied  in  Deming  v.  Bullitt,  1  Blackf.  242,  n. 
1,  where  it  was  said  that  the  term  "  agent "  is  merely  descriptive  of 
the  obligor;  Passmore  v.  Mott,  2  Binn.  202,  holding  that  a  secretary 
of  an  incoi*porated  company  who  as  such  signs  a  lottery  ticket 
is  not  personally  responsible  to  the  holder;  Aven  v.  Beckom,  11 
Ga.  6,  where  an  administrator  selling  a  slave  was  held  personally 
liable  on  a  warranty;  Balcombe  v.  Northup,  9  Minn.  177,  lioldlng 
that  where  a  public  officer  makes  a  contract  fairly  within  the 
scope  of  his  authority  the  presumption  is  he  made  it  officially;  Yulee 
V.  Canova,  11  Fla.  47,  where  the  question  was  as  to  the  liability 
of  an  impressing  officer  during  the  civil  war;  Seldle  v.  Peschkaw,  27 
N.  J.  L.  430,  holding  that  an  agent  who  is  authorized  to  accept  for 
his  principal  and  appropriates  the  avails  of  the  acceptances  is  liable 
on  an  implied  contract;  Brown  v.  Rundlett,  15  N.  H.  364,  where 
an  attempt  was  made  to  charge  a  highway  surveyor  personally  with 
the  price  of  certain  gravel;  UnderhiU  v.  Gibson,  2  N.  H.  356,  9  Am. 
Dec.  86.  where  the  agent  of  a  pubUc  corporation  making  a  promise 
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In  writing  without  authority,  was  held  personally  liable.    See  also 
extended  note  on  agents'  liability,  37  Am.  Rep.  143. 

Distinguished  in  Gomparet  v.  Burr,  5  Blaclcf.  420,  holding  that 
trover  would  lie  for  drafts  drawn  upon  fund  commissioners. 
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post  facto  laws  within  the  prohibition  of  the  national  Con- 
stitution do  not  include  retrospective  laws  civil  in  their  nature,  but 
criminal  laws  only,  as  follows:  (1)  Every  law  that  makes  an  action 
done  before  the  passing  of  the  law,  and  which  was  innocent  when 
done,  criminal;  and  punishes  such  action.  (2)  Every  law  that  aggra- 
vates a  crime  or  makes  it  greater  than  it  was  when  committed. 
<3)  Every  law  that  changes  the  punishment  and  inflicts  a  greater 
punishment  than  the  law  annexed  to  the  crime  whon  committed. 
<4)  Every  law  that  alters  the  legal  rules  of  evidence,  and  receives 
less  or  different  testimony  than  the  law  required  at  the  time  of  the 
commission  of  the  offense,  in  order  to  convict  the  offender.  Laws 
which  mitigate  the  punishment  are  not  within  the  prohibition. 
pp.  390^393,  396,  397,  400. 

Defined.^  In  addition  to  the  definition  of  ex  post  facto  laws  given 
by  Justice  Chase,  the  following  are  among  the  most  important  at- 
tempts at  a  definition  of  the  term:  Blaclcstone  thus  characterizes  it: 
"When,  after  an  action  (indifferent  in  itself)  is  committed,  the 
legislature  for  the  first  time  declares  it  to  have  been  a  crime,  and 
inflicts  a  punishment  upon  the  person  who  has  committed  it"    It 
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is  thus  referred  to  in  the  Federalist,  No.  84,  "The  creation  of 
crimes  after  the  commission  of  the  fact,  or  in  other  words,  the  sub- 
jecting of  men  to  punishment  for  things  which  when  they  were  done 
were  breaches  of  no  law,  and  the  practice  of  arbitrary  imprison- 
ments, have  been  in  all  ages  the  favorite  and  most  formidable  in- 
struments of  tyranny."  Chief  Justice  Marshall's  definition  of  an  ex 
post  facto  law,  which  has  frequently  been  favorably  commented  on, 
is,  any  law  **  which  renders  an  act  punishable  in  a  manner  in  which 
it  was  not  punishable  when  it  was  committed."  Fletcher  v.  Peck,  6 
Or.  138,  3  L.  178.  "An  ex  post  facto  law,"  says  Justice  Wash- 
ington, "  is  one  which,  in  its  operation,  makes  that  criminal  which 
was  not  so  at  the  time  the  action  was  performed;  or  which  in- 
creases the  punishment,  or,  In  short,  which,  in  relation  to  the 
offense  or  its  consequences,  alters  the  situation  of  a  party  to  his 
disadvantage."  United  States  v.  Hall,  2  Wash.  O.  O.  366,  F.  O. 
15,285.  Sir  Thomas  Tomlin,  in  his  law  dictionary,  thus  defines  the 
term:  "Ex  post  facto  Is  a  term  used  in  the  law,  signifying  some- 
thing done  after,  or  arising  from,  or  to  affect  another  thing  that 
was  committed  before."  And  again,  "An  ex  post  facto  law  is  one 
which  operates  upon  a  subject  not  liable  to  it  at  the  time  the  law 
was  made."  See  further  definitions  collected  in  Moore  v.  State,  43 
N.  J.  L.  214,  215,  225,  231;  39  Am.  Rep.  568,  569,  570;  Kring  v.  Mis- 
souri, 107  U.  S.  227,  232,  238,  27  L.  508,  510,  512,  2  S.  Ct.  449,  452, 
457;  Anderson  v.  Baker,  23  Md.  566,  581,  605.  For  a  valuable  dis- 
cussion of  ex  post  facto  laws,  see  37  Am.  St  Rep.  572-596,  note. 

Intention  that  the  law  retroact,  must  be  plain.—  The  proposition 
is  laid  down  in  the  leading  case  that  a  law  is  to  be  construed  retro- 
spectively only  where  the  intention  of  the  legislature  to  have  it 
retroact  clearly  appears  from  the  language  of  the  statute.  3  Dall. 
386,  391,  395,  1  L.  648.  650,  652.  The  rule  is  "  clearly  maintained  by 
writers  of  the  highest  authority  and  conolusively  settled  in  a  variety 
of  decided  cases."  Lewis  v.  Brackenridge,  1  Blackf.  222,  12  Am. 
Dec.  230;  Burke  v.  Barron,  8  Iowa,  135;  Wilder  v.  Lumpkin,  4  Ga. 
214,  215,  218;  Boyce  v.  Holmes,  2  Ala.  56;  Couch  v.  McKoo.  6  Ark. 
493;  Larkin  v.  Saffarans,  15  Fed.  Rep.  150;  Rich  v.  Flanders,  39  N. 
H.  313,  321,  349,  376,  380,  381,  387;  Den  ex  dem.  Berdan  v.  Van 
Riper,  16  N.  J.  L.  10,  14;  Commonwealth  v.  Homer,  153  Mass.  344, 
26  N.  B.  872;  Ex  parte  Quarrier,  4  W.  Va.  212.  223;  Dash  v.  Van 
Kleeck,  7  Johns.  489,  491,  499,  507,  5  Am.  Dec.  298.  299,  305,  312. 

Applies  to  criminal  laws  only.— Over  the  rule  first  authorita- 
tively announced  in  the  leading  case  to  the  effect  that  the  phrase 
ex  post  facto  in  the  Constitution  is  to  be  understood  in  its  technical 
sense,  and  as  referring  solely  to  criminal  laws,  there  has  been  no 
controversy.  The  high  authority  of  the  tribunal  announcing  it,  the 
soundness  of  the  reasoning  by  which  the  conclusion  was  reached. 
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and  the  eTldent  intention  of  the  framers  of  the  Constitution  so  to 
limit  the  application  of  the  term,  have  been  deemed  by  subsequent 
cases  conclusive  upon  the  point  As  early  as  Forsyth  v.  Marbury, 
Charlt  (Ga.)  329  (1830),  the  court,  speaking  per  Law,  J.,  said  of  the 
rule  of  the  leading  case,  that  it  "  stands  unchanged  and  has  never 
been  renounced  by  the  court,  and  it  will,  I  presume,  control  the 
meaning  of  these  words  so  long  as  it  does  remain."  p.  329.  The 
Supreme  Court  of  North  Carolina  has  referred  to  it  as  *'  universally 
accepted  and  approved."  State  v.  Bell,  Phill.  (N.  C.)  76.  at  p.  81. 
In  the  following  cases  also  this  distinction  drawn  by  the  leading 
case  is  referred  to  and  approved:  In  re  Sawyer,  124  U.  S.  219,  31 
L.  408,  8  8.  Ct.  492;  Locke  v.  New  Orleans,  4  Wall.  174,  18  L.  335; 
Albee  v.  May,  2  Paine,  74,  79,  F.  C.  134;  United  States  v.  Gibert,  2 
Sumn.  101,  F.  C.  15,204;  Holman  v.  Bank  of  Norfolk,  12  Ala.  417; 
Burt  y.  State,  39  Ala.  690;  Elliott  v.  Mayfield,  4  Ala.  423;  Dale  v. 
Governor,  3  Stew.  (Ala.)  418,  420,  421;  Aldridge  v.  TuscumbUi,  etc., 
B.  R.  Co.,  2  Stew.  &  Port  199,  207,  23  Am.  Dec.  312;  Bridgeport  v. 
Hubbell,  5  Conn.  240;  Bridgeport  v.  Housatonic  R.  R.  Co.,  15  Conn. 
496*  497;  Randel  v.  Shoemaker,  1  Harr.  (Del.)  577;  Ay  cock  v.  Martin, 
37  Ga.  124,  177,  185;  Boston  v.  Cummins,  16  Ga.  107,  60  Am.  Dec. 
720;  Coles  v.  Madison  Co.,  Breese,  156,  12  Am.  Dec.  163;  Andrews  v. 
Russell,  7  Blackf.  475;  State  t.  Squires,  26  Iowa  346;  Henderson, 
etc.,  R.  R.  (3o.  v.  Dickerson,  17  B.  Mon.  177,  66  Am.  Dec.  149,  150; 
Davis  V.  Ballard,  1  J.  J.  Marsh.  577,  579:  Le  Breton  v.  Morgan,  4 
Mart.  (lA.)  (N.  S.)  142;  Baugher  v.  Nelson,  9  Gill.  299,  305,  307,  52 
Am.  Dec.  698,  699;  State  v.  Hufty,  11  La.  Ann.  316,  318;  Wilson  v. 
Hardesty,  1  Md.  Ch.  68;  Scott  v.  Smart,  1  Mich.  302,  307;  Drehman 
V.  Stifel,  41  Mo.  204,  97  Am.  Dec.  273;  State  v.  Mayor,  etc.,  37  N. 
J.  L.  43;  Suydam  v.  Receivers,  etc.,  3  N.  J.  Bq.  117;  Grim  v.  Weissen- 
berg  School  Dist,  57  Pa.  St  435,  98  Am.  Dec.  239;  Lane  v.  Nelson, 
79  Pa.  St  410;  Hess  v.  Werts,  4  Serg.  &  R.  364;  Eakin  v.  Raub,  12 
Serg.  &  R.  330,  358;  Mercer  v.  Watson,  1  Watts,  356;  Stoddart  v. 
Smith,  5  Binn.  354,  364;  Commonwealth  v.  Lewis,  6  Binn.  271;  Byrne 
V.  Stewart  S  Dee.  Eq.  477;  De  Cordova  v.  Galveston,  4  Tex,  473, 
474,  478;  Bender  v.  Crawford,  33  Tex.  751,  752,  7  Am.  Rep.  272,  273; 
Danville  v.  Pace,  25  Gratt  1,  10,  18  Am.  Rep.  669;  Caperton  v. 
Martin,  4  W.  Va.  150,  6  Am.  Rep.  279;  State  v.  Staten,  6  Coldw.  233, 
278;  Carpenter  v.  Pennsylvania,  17  How.  463,  15  L.  129;  Anderson 
V.  Baker,  23  Md.  566,  581,  605;  Burch  v.  Newbury,  10  N.  Y.  374,  .391, 
394;  Lynn  v.  State,  84  Md.  67,  78,  35  Atl.  22;  People  v.  Hawker,  152 
N.  Y.  234,  240,  46  N.  E.  60S;  Weister  v.  Hade,  52  Pa.  St  480;  Balti- 
more R.  R.  V.  Nesbit,  10  How.  402,  13  L.  472. 

The  prohibition  to  be  liberally  construed  in  favor  of  personal 
liberty.—  The  prohibition  is  **  an  additional  bulwark  in  favor  of  the 
personal  security  of  the  subject"  Calder  v.  Bull,  3  Dall.  390.  1  L. 
650.  And  the  authorities  show  that  the  tendency  has  been  to  a 
liberal,  rather  than  a  narrow,  construction  in  favor  of  individual 
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rights.  Compare  Cummfngs  v.  Missouri,  4  Wall.  277.  18  L.  35C;  Ex 
parte  Garland.  4  Wall.  333,  18  L.  366,  and  Krlng  y.  [Missouri,  107  tJ. 
S.  221,  27  L.  506,  with  State  v.  Moore,  42  N.  J.  L.  208.  "  The  Con- 
stitution deals  with  substance  not  shadows,"  said  Justice  Field  in 
Cummings  t.  Missouri.  "  Its  inhibition  was  leveled  at  the  thing 
not  the  name.  It  intended  that  the  rights  of  the  citizen  should  be 
secure  against  deprivation  for  past  conduct  by  legislative  enactment, 
under  any  form,  however  disgniised.  If  the  inhibition  can  be  evaded 
by  the  form  of  the  enactment.  Its  insertion  in  the  fundamental  law 
was  a  vain  and  futile  proceeding."    p.  325. 

And  statutes  purporting  to  be  civil  in  their  nature  may  be 
within  its  meaning.— Accordingly  while  the  distinction  is  in  gen- 
eral between  civil  and  criminal  laws  a  statute  apparently  civil  in 
its  nature,  which  yet  retroacts  on  past  offenses  and  seelis  to  punish 
for  them  by  indirection,  is  equally  within  the  prohibition.  Cum- 
mings v.  Missouri,  4  Wall.  277  (1),  18  L.  356;  Ex  parte  Garland,  4 
Wall.  390,  18  L.  374.  This  proposition  is  illustrated  by  several  cases 
involving  the  validity  of  certain  Test  Oath  acts  passed  at  the  close 
of  the  civil  war  in  several  States  and  by  congress. 

Statute  must  retroaet  criminally.—  Moreover  a  statute  partaking 
of  the  nature  both  of  a  criminal  and  civil  law,  but  which  retroacts 
only  in  its  civil  aspects,  is  not  prohibited.  Accordingly  a  retro- 
spective law  taxing  the  purchases  of  merchants  for  the  previous 
year,  and  imposing  a  penalty  for  failure  to  furnish  the  information 
necessary  to  assess  the  tax,  is  wholly  prospective  in  its  criminal 
operation.  State  v.  Bell,  Phill.  (N.  C.)  81.  And  a  statute  pro- 
hibiting the  sale  of  liquor,  though  applicable  to  liquor  previously 
manufactured,  is  not  ex  post  facto,  because  retroacting  only  In  the 
**  civil  consequence  of  lessening  the  value  of  certain  property  owned 
at  the  time  of  its  passage."    State  y.  Paul,  5  R.  I.  190. 

Justice  Chase's  definition.—  The  definition  propounded  by  Justice 
Chase  of  laws  which  are  within  the  prohibition  "  has  been  accepted 
generally,  and,  we  believe,  everything  in  the  United  States  with- 
out exception."  Ex  parte  Bethurum,  66  Mo.  549.  Justice  Miller  has 
said  of  it,  "  This  exposition  of  the  nature  of  ex  post  facto  laws  has 
never  been  denied,  nor  has  any  court  or  any  commentator  on  the 
Constitution  added  to  the  classes  of  laws  here  set  forth  as  coming 
within  that  clause  of  the  organic  law."  Dissenting  opinion  in  Bx 
parte  Garland,  4  Wall.  391,  18  L.  374.  So  Byrd,  J.,  in  Hart  v.  State, 
40  Ala.  34,  37,  38,  88  Am.  Dec.  755,  756,  declared  it  "  too  long  ac- 
quiesced in  and  recognized  by  repeated  and  uniformed  adjudication 
to  be  now  disturbed;  and  *  *  •  the  only  question  is  as  to  its 
application  to  cases  as  they  may  arise."  The  definition  is  also 
adopted  in  the  following  cases:  Cummings  v.  Missouri,  4  WalL 
277,  18  L.  356;  In  re  Angelo  de  Glacomo,  12  Blatchf.  401,  F.  C.  3,747; 
State  V.  Hoyt,  47  Conn.  532;  Reynolds  v.  State,  1  Ga.  228;  Strong  v. 
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Btate,  1  Blackf.  197;  Walston  v.  Commonwealth,  16  B.  Mon.  37,  39; 
State  v.  Johnson,  12  Minn.  484,  485;  93  Am.  Dec.  247,  248;  State  v. 
Garesch^,  36  Mo.  259;  Rich  v.  Flanders,  39  N.  H.  304,  313,  321,  349» 
376,  380,  381,  387;  Woart  v.  Winnick,  3  N.  H.  473,  475,  476,  14  Am. 
Dec.  385.  387;  State  v.  Moore,  42  N.  J.  L.  228;  Dickinson  v.  Dickin- 
son, 3  Mnrph.  (N.  C.)  330;  9  Am.  Dec.  609;  Green  v.  Shumway,  39 
N.  Y.  424.  432;  Hartung  v.  People,  22  N.  Y.  104;  Holt  v.  State,  2  Tex. 
364;  Ex  parte  Hunter,  2  W.  Va.  159,  172;  United  States  v.  Hughes^ 
8  Ben.  30,  32,  P.  C.  15.416;  State  v.  Thompson,  141  Mo.  417,  42  S.  W. 
951.  Yet  it  has  not  proved  broad  enough  to  cover  all  the  adjudicated 
cases.  Moore  v.  State,  43  N.  J.  L.  203,  214,  215,  217,  225,  231;  39  Am. 
Rep.  568,  569,  570;  Reynolds  v.  State,  1  Ga.  228;  Kring  v.  Missouri,. 
107  U.  S.  227,  232,  238,  27  L.  508,  510,  512,  2  S.  Ct  449,  452,  457.  The 
stress  of  the  facts  In  Kring  v.  Missouri,  supra,  in  the  opinion  of  a 
majority  of  the  Supreme  Court  of  the  United  States,  necessitated  a 
slightly  different  statement  of  the  rule  for  determining  the  validity 
or  invalidity  of  a  statute  retroacting  upon  past  conduct,  which  was 
embodied  in  the  syllabus  of  the  case,  as  follows:  "Within  the 
meaning  of  the  Constitution,  any  law  is  ex  post  facto  which  is 
enacted  after  the  offense  was  committed,  and  which,  in  relation  to 
it  or  its  consequences,  alters  the  situation  of  the  accused  to  his 
disadvantage."    But  this  definition  is  also  open  to  criticism. 

li  is  in  order  to  take  up  group  (1),  which  comprises: 
(1)  Every  law  that  makes  an  action  done  before  the  passing  of 
the  law,  and  which  was  innocent  when  done,  criminal,  and  pun- 
ishes such  action.—  It  had  previously  been  observed  with  reference 
to  certain  English  ex  post  facto  laws  that  **  Sometimes  they  re- 
spected the  crime,  by  declaring  acts  to  be  treason  which  were  not 
treason  when  committed,"  p.  389,  and  the  two  ideas  are  manifestly 
to  be  construed  together.  The  proposition  thus  sot  forth  seems 
clear  and  devoid  of  any  perplexities.  A  Mississippi  case  furnishes 
an  illustration  of  its  application.  By  a  law  in  force  in  that  State  in 
1887,  the  carrying  of  concealed  weapons  was  prohibited  except 
where  the  party  had  "  good  and  sufficient  reasons  to  apprehend  an 
attack,"  the  penalty  being  fixed  at  a  maximum  of  $100,  or  two 
months'  imprisonment  An  amendment  in  1888  struck  out  the  ex- 
ception  and  inserted  a  minimum  penalty  of  $25,  or  one  month. 
This  was  held  ex  post  facto  as  applied  to  a  previous  offense,  be- 
cause, in  certain  cases,  making  criminal  an  act  innocent  when  done, 
and  in  all,  infiicting  a  possible  greater  penalty.  Lindzey  v.  State, 
65  Miss.  543,  7  Am.  St  Rep.  675,  5  So.  99.  Again,  it  is  relied  on  in 
one  of  the  Test  Oath  cases  already  considered.  Clergymen  were  by 
law,  in  Missouri,  required  to  take  oath  that  they  had  never  borne 
arms  against  the  United  States,  and  that  they  had  never  left  the 
State  to  avoid  enrollment  or  draft  in  the  army;  and  those  who  could 
not  take  the  oath  were  forbidden  the  exercise  of  their  calling.  The 
Sapreme  Court  held,  per  Field,  J.  (Chase,  C.  J.,  Swayne,  Miller  %ud 
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Davis,  JJ.,  dissenting),  that  this  latter  requirement  of  the  oath  had 
the  effect  to  make  criminal  an  act  innocent  when  done,  since  leaving 
the  State  to  avoid  draft  in  the  military  service  had  not  formerly 
been  a  crime.  The  decision,  however,  is  based  mainly  on  the  point 
that  the  statute  had  the  effect  to  inflict  additional  punishment,  and 
was,  therefore,  within  the  third  portion  of  the  definition  of  the 
leading  case. 

But  the  legislature  may  not  revive  criminal  prosecutions  barred 
by  statute  of  lim.itations  or  pardon  — the  group  extended.— Not 
only  are  laws  prohibited  which  punish  an  act  as  criminal  which 
was  innocent  when  done,  but  also  laws  which  Inflict  punishment 
for  an  act  as  to  which  there  was  no  criminal  liability  to  punishment 
at  the  time  of  its  passage.  As,  to  extend  the  time  allowed  for 
prosecuting  a  criminal  offense  by  a  retrospective  statute  seeking  to 
revive  the  right  to  prosecute  a  former  offense,  which  had  lapsed 
under  the  old  law.  Moore  v.  State,  43  N.  J.  L.  203,  39  Am.  Rep.  558, 
reversing  State  v.  Moore,  42  N.  J.  L.  208. 

To  the  same  effect  as  Moore  v.  State  is  State  v.  Sneed,  25  Tex. 
Supp.  66,  where  it  was  held  that  the  provisions  of  the  new  Code 
extending  the  time  in  which  a  criminal  offense  might  be  prosecuted 
did  not  operate  retrospectively  to  revive  any  right  of  action,  because 
if  so  applied  it  would  be  ex  post  facto. 

The  principle  of  the  Moore  case  is  similar  to  that  of  State  v. 
Keith,  63  N.  C.  140,  where  the  question  was  whether  the  State  con- 
stitutional convention  could  revive  the  right  to  prosecute  for  a  felouy 
which  had  been  pardoned  by  a  congressional  act  of  amnesty. 
Ck>unsel  for  defendant  maintained  "that  this  case  shows  that  the 
definition  of  ex  post  facto  laws  in  Oalder  v.  Bull,  3  Dall.  386,  does 
not  cover  all  varieties  of  such  legislation;  the  ordinance  in  question 
plainly  violating  that  prohibition."  p.  141.  In  declaring  the  pro- 
vision void  because  ex  post  facto,  the  court,  per  Rodman,  J.,  said: 
"  The  ordinance  in  question  was  substantially  an  ex  post  facto  law; 
it  made  criminal  what,  before  the  ratification  of  the  ordinance,  was 
not  so;  and  It  took  away  from  the  prisoner  his  vested  right  to 
immunity."  p.  145.  There  Is  also  some  ground  for  saying  that 
jurisdiction  cannot  subsequently  be  conferred  to  try  a  previous 
crime  which  was  not  indictable  in  any  court  when  committed; 
United  States  v.  Starr,  Hemp.  471,  F.  C.  16,379;  though  the  decision 
was  put  upon  the  ground  that  the  statute  in  question  was  not  in- 
tended to  retroact  at  all.  See  also  Falconer  v.  Campbell,  2  Mc- 
Lean C.  C.  195,  F.  C.  4,620. 

But  if  the  immunity  from  prosecution  arises,  not  by  operation  of 
law  in  the  jurisdiction  where  the  crime  was  committed,  but  by  in- 
tervention of  the  laws  and  protection  of  another  jurisdiction,  a  law 
depriving  the  offender  of  the  protection  thus  conferred  is  not  within 
the  rule  of  Moore  v.  State.  Thus  an  extradition  treaty  whereby  a 
person  is  surrendered  by  the  United  States  for  a  murder  committed 
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in  a  foreign  country  previous  to  the  ratification  of  sucli  treaty  is 
not  ex  post  facto  in  a  sense  to  protect  sucli  offender  from  the  opera- 
tion of  the  treaty;  assuming  that  a  treaty  is  a  law  and  subject  to 
the  constitutional  limitations  imposed  upon  legislative  acts.  In  re 
Angelo  de  Giacoma.  12  Blatchf.  401,  F.  C.  3,747. 

(2)  "Every  law  that  ag^^avates  a  crime,  or  makes  it  greater  than 
it  was  when  committed  — no  caae  in  point.— None  of  the  cases 
citing  Calder  v.  Bull  come  under  this  head  exclusively.    Apparently 
the  reference  is  to  such  statutes  as  make  a  certain  fact  a  greater 
offense  in  the  eyes  of  the  law  than  previously;  as,  for  instance,  a 
statute  declaring  that  a  breaking  in  the  daytime  be  burglary  not 
in  the  second  but  in  the  first  degree.    In  general,  the  repugnance 
of  such  a  law,  if  retrospective,  is  apparent  on  other  grounds;  since 
practically,  and  almost  necessarily,  an  aggravation  of  the  punish- 
ment is  the  invariable  concomitant  of  an  aggravation  of  the  crime, 
thus  bringing  the  statute  under  the  third  prohibited  group  of  laws. 
But  if  the  class  is  intended  to  include  laws  not  within  the  third 
group  —  a  law,  for  instance,  aggravating  a  crime  without  changing 
its  form  of  trial,  or  aggravating  its  punishment  in  any  way,  affect- 
ing the  accused  only  in  giving  his  offense  a  more  opprobrious  title, 
it  would  not  seem  to  be  altogether  sound,  especially  in  view  of  the 
rule  laid  down  subsequently  In  the  Kring  case.     In  many  of  the 
cases  groups  (2)  and  (3)  are  classed  together.     State  v.  Moore,  42 
N.  J.  L.  228. 

(3)  Erexy  law  that  changes  the  punishment,  and  inflicts  a 
greater  punishment,  than  the  law  annexed  to  the  crime,  when 
committed  —  punishment,  what  is.— What  constitutes  a  punish- 
ment within  the  interdict  of  the  constitutional  provision  Is  a  ques- 
tion concerning  which  there  has  been  upon  occasion  considerable 
difference  of  opinion.  In  general  it  has  been  defined  as  the  penalty 
imposed  for  a  transgression  of  the  law.  Dissenting  opinion  of 
Miller,  J.,  in  Ex  parte  Garland,  4  Wall.  393,  18  L.  374,  following 
Wharton's  definition  in  his  Law  Lexicon.  But  mere  matters  of 
prison  discipline  or  penal  administration,  although  they  may  impose 
more  onerous  conditions  upon  those  under  sentence,  are  not  within 
the  meaning  of  the  term.  Hartung  v.  People,  22  N.  Y.  95,  105. 
Denio,  J.,  who  delivered  the  opinion  in  that  case,  says:  "Any  change 
which  would  be  referable  to  prison  discipline  or  penal  administra- 
tion, as  its  primary  object,  might  also  be  made  to  take  effect  upon 
past  as  well  as  future  offenses,  as  changes  in  the  manner  or  kind  of 
employment  of  convicts  sentenced  to  hard  labor,  the  system  of 
supervision,  the  means  of  restraint,  or  the  like.  Changes  of  this  sort 
might  operate  to  increase  or  mitigate  the  severity  of  the  punish- 
ment of  the  convict,  but  would  not  raise  any  question  under  the 
constitutional  provision  we  are  considering."  And  see  Lindzey  v. 
State,  65  Miss.  545,  7  Am.  St  Bep.  676,  5  So.  100.    In  In  re  Miller. 
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110  Mich.  677,  64  Am.  St  Rep.  377.  68  N.  W.  990,  a  statute  denying 
to  convicts  serving  a  second  term,  any  reduction  from  their  sentence 
for  good  behavior,  is  held  applicable  to  criminals  whose  first  offense 
antedated  the  act 

Certain  civil  consequencee  may  be  punishment— It  would  not 
seem  to  be  necessary  that  the  law  contemplate  a  criminal  penalty 
at  all  In  the  strict  sense  of  that  term.  Certain  other  civil  conse- 
quences attached  to  a  past  offense,  in  their  nature  disadvantageous 
to  the  offender,  are  equally  prohibited.  Thus  a  law  which  author- 
ized the  granting  of  a  divorce  for  adultery,  previously  only  punish- 
able by  fine,  has  been  held  ex  post  facto  and  void  when  applied  to 
pre-existing  offenses.    Dickinson  v.  Dickinson,  3  Murph.  (N.  G.)  330, 

9  Am.  Dec.  609.  Though  the  opposite  conclusion  has  been  reached 
elsewhere.  Elliott  v.  Elliott,  38  Md.  362;  Jones  v.  Jones,  2  Overton, 
2;  and  see  Carson  y.  Carson,  40  Miss.  349.  A  statute  requiring  de- 
fendants, in  certain  suits  prosecuted  by  the  Federal  government, 
to  produce  certain  books  and  papers  upon  demand  of  the  govern- 
ment's attorney,  on  pain  of  having  the  facts  expected  to  be  proved 
thereupon  taken  as  confessed  in  case  of  refusal,  Infilcts  a  punish- 
ment, although  the  proceeding  is  civil  In  its  nature,  and  is  inap- 
plicable ex  post  facto.  United  States  v.  Hughes,  8  Ben.  30,  32,  F.  C. 
15,416.  Again,  the  deprivation  of  the  right  to  practice  law  or  con- 
duct religious  services  Is  a  punishment  just  as  much  prohibited, 
when  Imposed  for  past  offenses,  as  fine  or  Imprisonment  Cum- 
mlngs  V.  Missouri,  4  Wall.  277,  18  L.  356;  Ex  parte  Garland,  4  Wall. 
333,  18  L.  366;  Murphy  &  Glover  Test  Oath  Cases,  41  Mo.  370;  State 
V.  Bermondy,  36  Mo.  279;  State  v.  McAdoo,  36  Mo.  452;  State  v. 
Adams,  44  Mo.  570;  see  also  State  v.  Neal,  42  Mo.  119;  Cohen  v. 
Wright,  22  Cal.  319;  Ex  parte  Law,  35  Ga.  297.  And  it  is  not 
essential  that  such  an  act  define  any  crime  or  purport  to  inflict  any 
penalty  at  all.  It  may,  upon  its  face,  be  no  more  than  a  mere  civil 
regulation,  and  it  is  only  essential  that  it  do  In  fact  operate  to  Inflict 
punishment  for  past  conduct.  While  the  Supreme  Court  has  never 
modified  or  departed  from  the  doctrine  of  these  "  Test  Oath  "  cases 
(Pierce  v.  Carskadon,  16  Wall.  234,  21  L.  276),  the  acquiescence  of 
some  of  the  State  tribunals  has  been  attended  by  many  adverse 
criticisms  concerning  it  The  Supreme  Court  of  Missouri  still  main- 
tained that  such  legislation  is  not  ex  post  facto;  and  that  to  be  surli 
it  should  "  punish  a  past  act  as  criminal  —  0alder  v.  Bull,  3  Dall. 
390."  Murphy  &  Glover  Test  Oath  Cases.  41  Mo.  339,  at  p.  370. 
And  similarly  the  leading  case  has  elsewhere  been  relied  upon  as  at 
variance  with  the  doctrine  of  the  Cummings  and  Garland  cases. 
Ex  parte  Hunter,  2  W.  Va.  159,  172;  Ex  parte  Quarrier,  4  W.  Va. 
212,  223;  Peerce  v.  Carskadon,  4  W.  Va.  248,  6  Am.  Rep.  292,  re- 
versed, 16  Wall.  234,  21  L.  276.  **  I  feel  constrained  to  acknowl- 
edge," said  Brown,  J.,  in  delivering  the  opinion  of  the  West  Virginia 
Supreme  Court,  in  one  case,  '*  That  in  my  humble  opinion  the  weigiit 
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of  the  argnment  Is  decidedly  in  favOT  of  the  dissenting  Judges.** 
SSx  iMirte  Quarrier,  4  W.  Va.  212,  223;  and,  Mason,  J.,  dissenting  in  a 
New  York  case,  criticised  them  as  giving  "  an  interpretation  to  this 
danse  of  the  CJonstitotion  never  contemplated  by  the  fhimers  and 
wholly  at  variance  with  the  early  expounder  of  that  instmment 
•  ^  •  »  Green  v.  Shnmway,  39  N.  T.  418,  434.  See  also  State 
V.  Cnmmings,  36  Mo.  273. 

Dopri-ration  of  rl^ht  to  voto^  whether  a  punishment.— A  statute 
which  in  effect,  though  not  expressly,  prohibits  certain  persons 
from  engaging  in  professional  pursuits,  undoubtedly  inflicts  a 
punishment,  whether  or  no  it  be  a  punishment  within  the  meaning 
of  the  rule  of  the  principal  case.  There  would  seem  to  be  less 
.  ground,  however,  for  holding  a  statute  which  similarly  effects  a 
deprivation  of  the  right  to  vote  for  delegates  to  a  constitutional 
convention,  to  be  a  punishment  in  any  proper  sense  of  the  term. 
Yet  such  was  one  ground  of  the  decision  of  the  court  in  Green  v. 
Shumway,  39  N.  Y.  424,  432,  following  Cnmmings  v.  Missouri,  and 
Ex  iMirte  Garland;  only  two  of  the  five  concurring  judges,  however, 
based  their  assent  upon  this  ground,  and  the  proposition  seems  un- 
sound and  has  been  denied  elsewhere.  Anderson  v.  Baker,  23  Md. 
606;  Washington  v.  State,  75  Ala.  582;  Blair  v.  Ridgely,  41  Mo.  171, 
97  Am.  Dec.  252;  Shepherd  v.  Grimmett,  2  Idaho,  1128,  31  Pac.  795. 

But  in  the  proper  exercise  of  its  poliee  power  the  State  may 
incidentally  punish  for  past  acts  by  deprivation  of  certain  civil 
rights.— An  Important  limitation  has  been  engrafted  upon  the  pro- 
hibition against  ex  post  facto  laws  by  a  case  arising  under  a  New 
York  statute.  A  law  of  that  State,  as  amended  in  1895,  prohibited 
any  person  from  practicing  medicine  as  a  physician  who  had  ever 
been  convicted  of  a  felony  by  any  court  One  H.  was  indicted  and 
found  guilty  under  this  statute,  it  being  shown  that  he  had  in  1878 
been  found  guilty  of  the  crime  of  abortion  and  sentenced  to  im- 
prisonment in  the  State  penitentiary.  For  defendant  it  was  insisted 
that  the  statute  was  ex  post  facto  as  applied  to  him,  because  In- 
flicting additional  punishment  for  past  acts;  and  upon  the  other 
hand  It  was  argued  that  the  statute  was  a  reasonable  police  regula- 
tion which  the  State  might  lawfully  establish  for  the  better  pro- 
tection of  the  public  health  and  morals.  A  judgment  sustaining 
this  latter  contention,  by  a  bare  majority,  in  the  New  York  Court  of 
Appeals,  was  affirmed  also  by  a  divided  court,  upon  appeal  to  the 
national  Supreme  Court  People  v.  Hawker,  152  N.  Y.  ^40,  46  N.  E. 
608;  Hawker  v.  New  York,  170  U.  S.  201,  42  L.  1007.  18  S.  Ct  578. 

Different  or  gpreater  punishment,  what  is.— A  very  slight  change 
in  the  punishment  is  sufficient  to  bring  a  statute  under  the  ban  as 
"changing  the  punishment  and  inflicting  a  greater  punishment" 
than  that  previously  imposed.  This  is  true  unless  the  new  penalty 
be  clearly  a  mitigation  or  remission  of  the  former  punishment,  when 
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the  rule  is  other^-lse.  '*  It  is  enough  to  bring  the  law  within  the 
condemnation  of  the  Constitution,"  said  Denio,  J.,  "  that  it  changes 
the  punishment  after  the  commission  of  the  offense,  by  substituting 
for  the  prescribed  penalty  a  different  one.  We  have  no  means  of 
saying  whether  one  or  the  other  would  be  the  most  severe  in  a  given 
case.  That  would  depend  upon  the  disposition  and  temperament 
of  the  convict.  The  legislature  cannot  thus  experiment  upon  the 
criminal  law."  Hartung  v.  People,  22  N.  Y.  106.  In  that  case  the 
validity  of  a  law  was  involved  which  changed  the  punishment  for 
murder  from  death  upon  the  order  of  the  trial  judge,  to  imprison- 
ment at  hard  labor  for  one  year,  and  then  death  upon  the  warrant 
of  the  governor  of  the  State,  and  not  otherwise,  thus  putting  it  In 
the  power  of  the  executive  to  postpone  sentence  of  death  for  an  In- , 
definite  time.  This  was  held  inapplicable  to  a  pre-existing  case  on  the 
above  grounds,  although  the  court  admitted  that  very  probably  the 
legislature  intended  the  law  as  favorable  to  those  accused.  This  law 
being  repealed,  and  the  old  re-enacted.  It  was  held  upon  similar 
reasoning  that  the  old  law  could  not  be  applied  retroactively  be- 
cause not  clearly  In  mitigation  of  the  statute  thereby  repealed. 
Ratzky  v.  People,  29  N.  Y.  124;  see  also  Wilson  v.  Ohio,  etc.,  R.  R., 
64  111.  542.  A  law,  changing  the  penalty  for  murder  from  imprison- 
ment or  death,  to  death.  Is  plainly  objectionable  as  inflicting  a 
greater  punishment.  Marion  v.  State,  16  Neb.  353,  20  N.  W.  291. 
Nor  is  It  necessary  to  show  In  the  particular  case  that  the  law  must 
necessarily  Inflict  a  greater  punishment  than  would  otherwise  have 
been  Imposed.  It  is  enough  that  it  might  do  so.  Thus,  the  statute 
making  the  minimum  penalty  for  keeping  a  disorderly-house,  greater 
than  under  the  previous  law,  even  though  the  maximum  penalty  Is 
reduced,  cannot  be  retrospectively  applied.  Beard  v.  State,  74  Md. 
132,  21  Atl.  701;  Lindzey  v.  State,  65  Miss.  545,  7  Am.  St  Rep.  676, 
5  So.  100. 

Additional  punishment,  however  slight,  inhibited.— Similarly 
additional  punishment  imposed,  though  of  small  moment  as  com- 
pared to  the  original  penalty,  is  within  the  definition  of  "greater 
punishment"  Thus  to  enact  that  one  guilty  of  treason  shall  be  de- 
prived of  the  right  to  practice  law  is  void  if  retrospective.  Cum- 
mlngs  V.  Missouri,  4  Wall.  277,  18  L.  356;  Ex  parte  Garland,  4  Wall. 
333,  18  L.  366.  With  reference  to  this  point  Justice  Miller,  In  his 
dissenting  opinion,  said:  "A  part  of  the  matter  of  which  the 
applicant  is  required  to  purge  himself  on  oath  may  amount  to 
treason,  but  surely  there  could  be  no  intention  or  desire  to  Inflict 
this  small  additional  punishment  for  a  crime  whose  penalty  already 
was  death  and  confiscation  of  property."  p.  394,  18  L.  375.  The 
majority  of  the  court,  however,  thought  otherwise.  The  proposition 
is  further  illustrated  by  a  Colorado  statute,  respecting  convicted 
murderers.  The  statute  directed  the  warden  of  the  penitentiary  to 
keep  such  prisoners  in  solitary  confinement,  admitting  only  phy- 
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sicians,  attendants,  counsel,  and  a  religious  adviser  to  see  them; 
and  empowered  the  warden,  instead  of  the  trial  Judge,  to  fix  the 
time  of  execution,  requiring  him  not  to  divulge  it  to  the  prisoner. 
In  general  these  features  were  absent  from  the  old  law  by  which 
such  offenders  were  Imprisoned  in  the  county  Jails,  and  were  de- 
clared sufficient  to  bring  the  statute  within  the  prohibition  of  the 
ex  post  facto  clause  of  the  Constitution,  if  applied  to  prior  crime. 
Medley,  Petitioner,  134  U.  S.  171,  33  L.  840,  10  S.  Ct  384.  The  de- 
cision was  largely  based  upon  the  fact  that  solitary  confinement 
was  a  very  palpable  addition  to  the  previous  penalty.  Justice 
Miller  said:  "  Instead  of  confinement  in  the  ordinary  county  prison 
of  the  place  where  he  and  his  friends  reside;  where  they  may,  un- 
der the  control  of  the  sheriff,  see  him  and  visit  him;  where  the 
sheriff  and  his  attendants  must  see  him;  where  his  religious  ad- 
viser and  his  legal  counsel  may  often  visit  him  without  any 
hindrance  of  law  on  the  subject,  the  convict  is  transferred  to  a 
place  where  Imprisonment  always  implies  disgrace,  and  which,  as 
this  court  has  Judicially  decided  in  Ex  parte  Wilson,  114  17.  S.  417, 
29  L.  89,  5  S.  Gt.  935;  Mackin  v.  United  States,  117  U.  S.  348,  29  L. 
900,  6  S.  Ct  777;  Parkinson  v.  United  States,  121  U.  S.  281,  30  L. 
969,  7  S.  Ct  896;  and  United  States  v.  De  Walt,  128  U.  S.  393,  is 
Itself  an  Infamous  punishment  and  is  there  to  be  kept  in  solitary 
confinement  ♦  ♦  ♦  ."  pp.  168,  169,  33  L.  839,  10  S.  Ct  386,  387. 
Justices  Bradley  and  Brewer,  dissenting,  held  that  these  changes 
were  merely  trlfilng.  The  case  overruled  In  re  Tyson,  13  Colo.  484, 
22  Pac.  810. 

B6trosi>ectlTe  laws  in  mitigation  of  punishment  not  prohibited. 
--This  rule  is  clearly  announced  by  Justice  Chase  in  the  leading 
case  (p.  391),  and  has  often  been  followed;  although  different  courts 
have  differed  in  their  views  as  to  what  constituted  a  mollification  of 
the  prior  penalty.  Lynn  v.  State,  84  Md.  78,  35  Atl.  22;  Hartung  v.  Peo- 
ple, 22  N.Y.  104;  Commonwealth  v.  Wyman,  12  Cush.  239;  and  see 
cases,  infra.  Judge  Denlo  lays  down  the  following  rule:  "  In  my  opin- 
ion ♦♦  •  it  would  be  perfectly  competent  for  the  legislature  by  a 
general  law  to  remit  any  separable  portion  of  the  prescril)ed  punish- 
ment" as  to  dispense  with  the  fine  or  imprisonment  in  a  law 
prescribing  both  as  a  penalty,  or  "  the  term  of  imprisonment  might 
be  reduced  or  the  number  of  stripes  diminished  in  cases  punishable 
In  that  manner.  Anything  which,  if  applied  to  an  individual 
sentence,  would  fairly  fall  within  the  idea  of  a  remission  of  part  of 
the  sentence  would  not  be  liable  to  objection."  Hartung  v.  People, 
22  N.  Y.  95,  105.  To  a  similar  effect  is  the  language  of  Chief  Justice 
Shaw:  "An  act  plainly  mitigating  the  punishment  of  an  offense  Is 
not  ex  post  facto;  on  the  contrary  it  is  an  act  of  clemency."  Com- 
monwealth V.  Wyman,  12  Cush.  239,  where  a  law  changing  the 
penalty  for  arson  from  death  to  life  Imprisonment  was  held  not 
inhibited  when  retrospectively  applied.    People  v.  Hayes,  140  N.  Y. 
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491,  492,  37  Am.  St  Rep.  576.  35  N.  B.  952,  involved  the  vaUdlty  of 
a  law  amending  the  pre-existing  punishment  so  that  imprisonment 
thereunder  might  be  for  a  less  but  not  for  a  greater  term;  and  it 
was  held  applicable  to  a  previous  offense.  The  Supreme  Court  of 
Maryland  has  declared  unobjectionable^  when  retrospectively  ap- 
plied, a  statute  decreasing  from  seven  to  one  year,  the  maximum 
period  during  which  the  putative  father  of  a  bastard  child  might 
be  imprisoned  for  failure  to  execute  a  proper  bond  for  its  main- 
tenance.   Lynn  v.  State,  84  Md.  78,  35  Atl.  22. 

But  in  some  other  jurisdictions  courts  have  upheld  retrospective 
laws  wliich  were  not  so  clearly  in  mitigation  of  the  previous  pen- 
alty. It  has  been  held  that  a  statute  changing  a  penalty  for  aiding 
in  the  concealment  of  stolen  property  from  imprisonment  in  the 
penitentiary  for  a  certain  term  of  years,  to  the  same  penalty  and 
"  fine  and  imprisonment,  or  both,  at  the  discretion  of  the  jury  " 
was  not  ex  post  facto.  Turner  v.  State,  40  Ala.  21,  29.  The  ground 
of  the  decision  was  that  the  statute  simply  provides  a  "  mitigated 
alternative  punishment"  See  also  Moore  v.  State,  40  Ala.  49,  54. 
Still  more  at  variance  with  the  doctrine  of  the  New  York  and 
Massachusetts  cases  above,  is  Strong  v.  State,  1  Blackf.  193,  197 
(see  Dawson  v.  State,  6  Tex.  847),  where  a  retrospective  statute 
changing  the  penalty  for  perjury  from  a  maximum  of  100  stripes, 
to  a  maximum  of  seven  years'  imprisonment,  was  held  valid.  The 
decision  was  based  upon  the  ground  that  the  new  statute  did  not 
clearly  increase  the  punishment,  and  that,  therefore,  the  law  should 
be  upheld. 

(4)  Every  law  that  alters  the  legal  rules  of  evideaioey  and 
receives  less,  or  different  testimonjy  than  the  law  required  at  the 
time  of  the  commission  of  the  offense^  in  order  to  convict  the 
offender.— "At  other  times,"  said  Justice  Chase,  in  speaking  of 
certain  English  ex  iK>8t  facto  laws,  "  they  violated  the  rules  of  evi- 
dence (to  supply  a  deficiency  of  legal  proof)  by  admitting  one  wit- 
ness when  the  existing  law  required  two;  by  receiving  evidence 
without  oath;  or  the  oath  of  the  wife  against  a  husband,  or  other 
testimony,  which  the  courts  of  justice  would  not  admit,"  p.  389. 
It  is  not  surprising  to  find  that  the  application  of  this  branch  of 
the  rule  has  been  attended  with  difiicillty.  "  Legal  rules  of  evi- 
dence" shade  off  into  other  rules  of  procedure,  and  it  in  no  easy 
task  to  reconcile  the  authorities  by  adopting  this  basis  of  the  dis- 
tinction between  the  admissible  and  the  inadmissible.  The  Su- 
preme Court  of  New  Jersey  has  expressed  some  doubt  as  to  the 
soundness  of  this  statement,  declining  in  the  Moore  case  already 
discussed,  to  base  its  decision  thereon.  42  N.  J.  L.  208,  43  N.  J.  L. 
203,  39  Am.  Rep.  558.  "  Such  a  construction,"  said  Chief  Justice 
Beasley,  speaking  of  this  rule,  "  obviously  expands  the  constitutional 
prohibition  so  as  to  interdict  an  alteration  by  subsequent  legislation 
of  a  part  of  the  legal  procedure  in  force  at  the  time  of  the  com- 
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mittiiig  of  the  offense.  I  am  not  aware  that  th!s  view  has  been 
sanctioned  by  a  judicial  decision."  42  N.  J.  L.  229.  And  Judge 
Dixon  observed:  "  It  may  not  be  presumptuous  to  say  that  doubts 
may  be  entertained  whether  his  fourth  class  does  not  Include  cases 
outside  of  the  prohibition.  *  *  «  Mr.  Bishop  declines  to  assent 
to  it,  and  Chief  Justice  Beasley  mentions  it  with  a  '  perhaps '  (yide 
supra),  and  it  is  easy  to  see  that  it  may  entrench  too  far  upon 
legislative  control  over  mere  methods  of  procedure."  43  N.  J.  L. 
2ie,  39  Am.  Rep.  569.  Notwithstanding  this  criticism,  however,  it  is 
sufficientiy  apparent  from  the  decisions  that  the  class  thus  defined 
in  the  leading  case  has  proved  not  too  broad,  but  too  narrow;  and 
the  effect  of  the  Kring  case  and  of  others  to  be  discussed  below,  has 
rather  been  to  extend  than  to  restrict  the  operation  of  the  prohibi- 
tion. 


or  different  teatiinony,  what  is.— An  instance  of  a  stattite 
declaring  sufficient,  less  or  different  testimony  than  the  preceding 
law  required.  Is  to  be  found  in  an  Alabama  case.    A  statute  of  that 
State  which  provided  for  the  conviction  of  an  accused  for  misde- 
meanor, on  the  uncorroborated  testimony  of  an  accomplice,  cor- 
roborating evidence  having  been  required  under  the  old  law,  is 
clearly  ex  post  facto  and  inapplicable  to  prior  offenses.    Hart  v. 
State,  40  Ala.  22.    The  same  is  true  of  a  law  permitting  conviction 
upon  circumstantial  evidence  where  a  former  law  demanded  direct 
evidence.     This  is  illustrated  by  State  v.  Johnson,  12  Minn.  484, 
485,  93  Am.  Dec.  247,  248,  where  an  amendatory  statute,  respecting 
polygamy,  which  permitted  indirect  or  circumstantial  evidence  of 
cohabitation,  to  prove  a  marriage,  where  formerly  direct  evidence 
only  was  admissible,  was  held  void  when  applied  retrospectively. 
So,  too,  a  statute  overthrowing  certain  legal  presumptions  advan- 
tageous to  an  accused.  Is  objecMonable  if  retrospectively  applied. 
As,  where  a  statute  with  reference  to  the  crime  of  selling  liquor  to 
a  slave,  declared  that  the  act  of  the  agent  so  doing  was  to  be  pre- 
sumed to  be  the  act  of  the  principal.  State  v.  Bond,  4  Jones  (N.  O.),* 
10,  or  subverts  the  presumption  of  innocence  to  which  an  accused  is 
entitled.    Cnmmlngs  v.  Missouri,  4  Wall.  277,  18  L.  356.    A  statute 
overthrowing  a  mere  presumption  as  in  State  v.  Bond,  supra,  differs 
from  a  statute  overthrowing  a  conclusive  presumption  of  innocence. 
ei-ne  In  the  latter  case  the  amount  or  value  of  the  testimony  sup- 
porting the  accusation  Is  wholly  immaterial.     Nevertheless  it  was 
held  in  the  Kring  case  that  a  law  which  makes  a  sentence  for  a 
lesser  degree  of  murder  operate  as  a  conclusive  presumption  of 
innocence  of  the  greater,  is  a  legal  rule  of  evidence;  and  that  a' 
statute  doing  away  with  this  rule  is  within  this  definition  so  far  as 
retrospective,  because  It  "so  changes  the  rules  of  evidence  that 
what  was  conclusive  evidence  of  innocence  of  the  higher  grade  of 
murder  when  the  crime  was  committed,  namely,  a  judicial  convic- 
tion for  a  lower  grade  of  homicide,  is  not  received  as  evidence  at 
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all,  or  If  received,  is  given  no  weight  on  behalf  of  the  offender.*' 
Krlng  V.  Missouri,  107  U.  S.  228,  27  L.  508,  509.  2  S.  Ct  449.  It 
would  seem,  however,  that  this  point  was  considered  of  but  little 
weight,  and  the  decision  was  rested  mainly  on  other  grounds.  The 
same  would  seem  to  be  true  of  the  decision  of  United  States  v. 
Hughes,  8  Ben.  30.  32,  F.  C.  15,416. 

An  to  mere  matters  of  prooedure.— A  distinction  Is  drawn  in 
many  of  the  cases  between  statutes  altering  rules  of  evidence  and 
those  concerned  with  more  matters  of  procedure.  State  v.  Moore, 
42  N.  J.  L.  228;  Moore  v.  State,  43  N.  J.  L.  214,  215,  225,  231,  39  Am. 
Rep.  568,  569,  570;  State  v.  Bond,  4  Jones  (N.  C),  10;  Mrous  v.  State, 
31  Tex.  Grim.  Rep.  599,  37  Am.  St  Rep.  835,  21  S.  W.  764;  Walston 
V.  Commonwealth,  16  B.  Mon.  37,  39;  People  ex  rel.  v.  McDonald, 
6  Wyo.  533,  534,  42  Pac.  17;  State  v.  Hoyt,  47  Conn.  532.  Upon  this 
ground  a  provision  of  the  Kentucky  Criminal  Code  of  1854,  allowing 
the  State  a  right  to  challenge  five  Jurors  in  criminal  cases,  none 
being  previously  permitted,  was  held  applicable  In  the  trial  of  prior 
offenses,  it  being  further  pointed  out  that  defendant  had  a  right  not 
to  a  partial,  but  to  an  impartial  Jury  merely.  And  similarly  a  statute 
increasing  the  number  of  peremptory  challenges  allowed  the  State 
from  two  to  twenty  has  been  held  applicable  in  the  trial  of  a  murder 
previously  committed.  State  v.  Hoyt,  47  Conn.  532;  see  also  Slate 
V.  Ryan,  13  Minn.  375,  377.  So,  also,  errors  in  the  commitment  of  a 
prisoner,  as  to  the  place  of  imprisonment  or  time  of  punishment, 
may  also  be  corrected  by  a  retroactive  statute.  Ex  narte  Bethurum, 
66  Mo.  548,  549. 

But  a  chan^  in  procedure  may  be  objectionable  ex  post  facto.^ 
A  distinction  which  excludes  all  matters  of  procedure,  however,  does 
not  reach  the  true  line  of  delimitation  between  valid  and  invalid 
retrospective  criminal  laws.  And  it  is  Just  here  that  we  have  to 
consider  an  important  principle  which  has  been  introduced  by  the 
authorities,  and  which  supplements  the  rule  of  the  leading  case  In 
an  important  regard.  It  is  that  a  change  in  procedure  may  be  objec- 
tionable, although  not  within  the  terms  of  Mr.  Justice  Chase*s 
definition,  if  it  operates  to  deprive  an  accused  of  any  of  those  sub- 
stantial rights  which  may  have  been  vested  in  him  at  the  time  of 
the  offense,  and  upon  which  he  was  entitled  to  rely.  Gibson  v.  Mis- 
sissippi, 162  U.  S.  590,  40  L.  1081,  16  S.  Ct  910;  People  ex  rel.  ▼.  Mc- 
Donald, 5  Wyo.  533,  534,  42  Pac.  17;  State  v.  Thompson,  141  Mo. 
417,  42  S.  W.  951;  Hopt  v.  Utah,  110  U.  S.  574,  28  L.  262,  4  S.  Ct 
202;  Mrous  v.  State,  31  Tex.  Crim.  Rep.  599,  37  Am.  St  Rep.  835,  21  S. 
W.  764.  It  will  be  seen  hereafter  that  the  Supreme  Court  has  gone 
further  than  this  in  some  of  its  utterances,  though  not  in  'ts 
decisions,  and  has  broadly  declared  that  any  law  which  "  alters  the 
situation  of  an  accused  to  his  disadvantage"  is  invalid  ex  post 
facto.    Kring  v.  Missouri,  107  U.  S.  231,  27  L.  509,  2  S.  Ct  449;  and 
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see  People  ex  reL  y.  McDonald,  5  Wyo.  533,  534,  42  Pac.  17.    But  the 
decided  cases  stop  short  of  this  affirmation  and  hold  retrospective 
statutes  affecting  rules  of  evidence  and  other  matters  of  procedure 
inapplicable  only  when  the  change  dispenses  with  some  substantial 
protection  vested  in  the  accused  at  the  time  of  his  offense.     This 
is,  perhaps,  the  true  ground  of  the  decision  that  a  New  Jersey 
statute,  seeking  to  reanimate  a  right  to  prosecute  which  had  expired 
by  statute  of  limitation,  might  not  be  so  applied,  because  ex  post 
facto.    Moore  v.  State,  43  N.  J.  L.  203,  214,  215,  225,  231,  39  Am.  Rep. 
568,  569,  570.     And  also  the  true  ground  of  several  other  cases, 
although  they  affirm  the  principle  rather  in  the  broader  form  In 
which  it  appears  in  the  Kring  case.    Thus  a  Georgia  statute,  enact- 
ing that  a  Juror  is  incompetent  only,  if  his  opinion  as  to  the  guilt  or 
innocence  of  the  accused  has  been  formed  from  sworn  testimony, 
was  held  ex  post  facto  when  applied  to  p'rior  offenses,  the  old  rule 
having  been  that  a  Juror  was  incompetent  who  had  previously 
formed  any  opinion  in  the  matter  at  all.    The  decision  was  put  upon 
the  ground  that  the  practical  effect  of  the  new  law  was  "  greatly 
to  impair  the  chance  for  acquittal;     *     *     *     and  that  if  not  ex 
post  facto,  technically  speaking,  such  a  law  had  a  retrospective 
operation  which  ought  not  to  be  sanctioned  in  the  criminal  law. 
Reynolds  v.  State,  1  Ga.  228.    Similarly  a  statute  requiring  the  Jury 
to  assess  the  punishment  in  certain  cases  had  been  held  inapplicable 
to  pre-existing  offenses,  on  the  ground  that  su^h  a  law  prejudiced 
the  situation  of  the  accused.     Holt  v.  State,  2  Tex.  363,  364.     A 
State  constitutional  provision  withdrawing  right  of  Jury  trial  alto- 
gether is  objectionable,  ex  post  facto.     State  ex  rel.  v.  Baker,  24 
So.  241.    And,  again,  in  the  Kring  case,  already  adverted  to,  a  law 
which  made  a  plea  of  guilty  of  murder  in  the  second  degree  operate 
as  an  acquittal  of  murder  in  the  first  degree,  was  replaced  by  a 
statute,  declaring  this  rule  inoperative,  where  the  Judgment  on  the 
plea  of  guilty  was  thereafter  lawfully  set  aside.    This  amendatory 
statute  was  held  inapplicable  to  the  case  of  a  defendant  whose 
offense  was  committed  under  the  old  law,  although  it  was  strenu- 
ously argued  that  the  change  was  a  mere  alteration  of  a  rule  of 
procedure.    Kring  v.  Missouri,  107  U.  S.  231,  27  L.  509,  2  S.  Ct  449; 
see  also  in  a  Ck>lorado  case  a  statute  repealing  a  provision  whereby 
a  plea  of  guilty  operated  as  a  conviction  of  murder  in  the  second 
degree,  was  held  inapplicable  ex  post  facto.     Garvey  v.  People,  6 
Ck)lo.  565,  45  Am.  Rep.  536. 

If  change  in  procedure  deprive  an  accused  of  no  substantial 
rights  it  is  unobjectionable.—  But  if  the  change  in  procedure  does 
not  deprive  an  accused  of  any  of  those  substantial  and  vested  rights 
to  which  he  is  entitled,  it  is  unobjectionable.  Upon  this  ground  it 
was  held  that  a  law,  giving  to  Justices  of  the  peace  Jurisdiction  of 
cases  of  intoxication,  may  be  applied  in  the  trial  of  a  pre-existing 
cause.    State  y.  Welch,  65  Yt  54,  25  Atl.  901.    The  number  of  trial 
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Judges  within  a  giyen  Jurisdiction  may  be  enlarged.     State   v. 
Thompson,  141  Mo.  417,  42  S.  W.  951.    And  In  Jones  v.  Common- 
wealth, 86  Va.  663,  10  S.  E.  1006,  a  law  dispensing  with  a  pre- 
liminary examination  In  criminal  proceedings  was  held  applicable 
to  the  trial  of  an  offense  previously  committed,  on  the  ground  that 
no  Tested  right  of  the  defendant  was  infringed.     Similarly  a  law 
providing  that  criminal  prosecutions  might  be  either  by  information 
or  indictment,  as  thus  applied,  was  declared  not  objectionable.    In 
re  Wright,  3  Wyo.  481,  483,  31  Am.  St  Rep.  97,  99,  27  Pac.  666,  567. 
As  also  a  law  changing  the  method  of  prosecution  from  Indictment 
to  information,  Lybarger  v.  State,  2  Wash.  557,  27  Pac.  450;  a  law 
permitting  prosecution  by  either  of  these  proceedings  Instead  of  but 
one.  Sage  y.  State,  127  Ind.  19,  26  N.  E.  669;  and  a  statute  taking 
from  the  Jury  power  to  Judge  both  law  and  fact;  Marion  y.  State,  20 
Neb.  233,  29  N.  W.  911.    The  number  of  trial  Jurors  may  be  reduced 
from  twelve  to  eight  in  the  trial  of  a  prior  homicide;  State  v.  Bates, 
14  Utah,  304,  47  Pac.  81;  no  rights  of  an  accused  are  impaired  by 
a  statute  subsequent  to  the  offense  charged,  imposing  certain  quali- 
fications on  Jurors,  and  requiring  that  they  possess  good  intelligence, 
sound  Judgment  and  fair  character;  Gibson  v.  Mississippi,  162  U.  S. 
590,  40  L.  1081,  16  S.  Ct  910.    "  The  inhibition  upon  the  passage  of 
ex  post  facto  laws,"  said  the  national  Supreme  Ck>urt,  per  Mr.  Jus- 
tice Harlan,  in  the  case  so  deciding,  "  does  not  give  a  criminal  a 
right  to  be  tried,  in  all  respects,  by  the  law  in  force  when  the  crime 
charged  was  committed.    The  mode  of  trial  is  always  under  legis- 
lative control,  subject  only  to  the  condition  that  the  legislature  may 
not,  under  the  guise  of  establishing  modes  of  procedure  and  pre- 
scribing remedies,  violate  the  accepted  principles  that  protect  an  ac- 
cused person  against  ex  post  facto  enactments."    Ibid.    And  it  has 
been  held  elsewhere,  after  an  elaborate  review  of  the  authorities, 
that  the  rep^l  of  a  statute,  allowing  an  accused  upon  a  certain 
showing  of  fact,  a  change  of  venue  for  his  preliminary  examination, 
violates  no  substantial  right  and  is  not  ex  post  facto.    People  ex 
reL  V.  McDonald,  5  Wyo.  533,  42  Pac.  17.    Furthermore  it  is  settled 
that  a  statute  which  merely  enlarges  the  class  of  persons  competent 
to  testify,  affects  no  vested  rights  of  an  accused.    The  State  may, 
therefore,  apply  an  enactment  rendering  convicted  felons  competent 
witnesses,  in  the  trial  of  a  prior  offense,  Hopt  v.  Utah,  110  U.  S.  574, 
28  L.  262,  4  S.  Gt  202;  or  a  statute  making  a  seduced  female  a 
competent  witness,  in  a  prosecution  for  the  seduction,  prior  to  the 
statute.    Mrous  v.  State,  31  Tex.  Grim.  Rep.  599,  37  Am.  St  Rep. 
835,  21  S.  W.  764.    In  the  Texas  case  the.  court  declared  that  "  Re- 
moving restrictions  upon  the  coi9petency  of  certain  classes  of  wit- 
nesses relate  to  mode  of  procedure  only.  In  which  no  one  can  be 
said  to  have  a  vested  right,  and  which  the  State,  on  grounds  of 
public  poUcy,  may  regulate  at  pleasure.    Laughlin  v.  Gommonwealth, 
13  Bush,  261."  Mrous  v.  State,  31  Tex.  Grim.  Rep.  600, 21  S.  W.  764, 87 
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Am.  St  Bep.  835.  A  Bimilar  qaestion  was  raised  in  Commonwealth 
T.  Homer,  168  Mass.  343,  26  N.  B.  872,  but  the  court  disposed  of  the 
point  by  holding  that  it  did  not  plainly  appear  that  the  law  was  In- 
tended to  retrospect  at  all.  An  act  permitting  the  comparison  by 
witnesses  and  Jury  of  a  writing,  the  genuineness  of  which  was  in 
dispute,  with  others  admittedly  genuine,  and  making  admissible  the 
testimony  deduced  therefrom,  is  applicable  in  the  trial  of  an  offense 
committed  at  a  time  when  this  line  of  proof  was  inadmissible.  State 
y.  Thompson,  141  Mo.  417,  42  S.  W.  951;  affirmed,  171  U.  S.  382,  383, 
18  S.  Gt  922,  923.  See  also  the  learned  opinion  rendered  by  the 
Supreme  CJourt  of  Wyoming,  per  Groesbeck,  O.  J.,  where  the  cases  in 
which  mere  changes  In  procedure  haye  been  held  unobjectionable, 
are  summarized.  People  ex  rel.  y.  McDonald,  5  Wyo.  533,  534,  42 
Pac.  17;  see  also  Murphy  y.  Ck>mmonwealth,  52  N.  E.  507,  a  Massa- 
chusetts case  reyiewlng  the  authorities  and  upholding  a  statute 
Imposing  indeterminate  sentences. 

Definition  of  the  leading  case  as  affected  by  Erlng  v.  HissourL 
—  It  only  remains  to  consider  the  decision  in  the  Kring  case,  with 
the  definition  of  the  ex  post  facto  laws,  which  it  offered,  and  its 
effect  upon  the  authority  of  that  laid  down  in  the  principal  case. 
Kring  y.  Missouri  was  the  first  case  in  which  the  Supreme  Court 
felt  called  upon  to  withhold  its  approyal  from  the  long-established 
definition  of  Justice  Chase,  and  the  majority  opinion  contains  a 
statement  of  the  ex  post  facto  prohibition  which  was  manifestly 
belieyed  to  be  more  nearly  accurate.  See  People  y.  McDonald,  5 
Wyo.  533,  43  Pac  17.  "  An  ex  post  facto  law,'*  it  was  said,  "  is  one 
which,  in  its  operation,  makes  that  criminal  which  was  not  so  at 
the  time  the  action  was  performed;  or  which  increases  the  punish- 
ment, or,  in  short,  which  In  relation  to  the  offense  or  its  conse- 
quences, alters  the  situation  of  a  party  to  his  disadyantage."  Ac- 
cording to  this  definition  which.  It  was  affirmed,  was  a  correct  ex- 
position of  the  term,  the  law  In  question  in  the  case  at  bar  was 
declared  Inyalid  as  thus  applied;  because  taking  away  what,  by  the 
law  of  the  State  at  the  time  of  the  homicide,  was  a  good  defense 
to  the  charge  of  murder  in  the  first  degree.  The  dissenting  judges 
relied  largely  upon  the  definition  of  the  principal  case,  which,  they 
insisted.  Included  all  objectionable  forms  of  retrospectlye  criminal 
leg.jlation.  Obyiously  the  proposition  that  a  law  which  alters  the 
situation  of  an  accused  to  his  disadyantage  Is  objectionable  when 
applied  ex  post  facto,  broadens  the  scope  and  operation  of  the 
constitutional  prohibition  considerably  beyond  the  definition  of  the 
leading  case.  It  is  apparent,  also,  that  it  is  broad  enough  to  include 
aH  the  laws  declared  ex  post  facto,  which  could  not  be  brought 
fairly  within  the  definition  of  Calder  y.  Bull.  But  the  difficulty 
with  It  Is  that  It  seems  to  be  too  broad,  and  must  be  receiyed  with 
caution.  It  would  include  changes  in  procedure  which  haye  been 
declared  unobjectionable,  because  depriying  of  no  yested  right,  al- 
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though  manifestly  to  the  possible  disadvantage  of  an  accused. 
Hopt  V.  Utah,  110  U.  S.  574,  28  L.  262,  4  S.  Ct.  202;  Mrous  v.  State, 
31  Tex.  Crim.  Rep.  599,  37  Am.  St.  Rep.  835,  21  S.  W.  764.  "  That 
decision,"  observed  the  Supreme  Court  of  Indiana,  with  reference 
to  Kring  v.  Missouri,  "  does  not  go  to  the  extent  of  brealdng  down 
the  general  rule  so  long  approved  by  the  courts  and  text  writers, 
for  the  most  that  can  be  said  of  that  decision  is  that  it  declared 
the  mode  of  procedure  may  sometimes  so  far  materially  affect 
the  rights  of  an  accused  as  to  fall  within  the  sweep  of  the  con- 
stitutional provision  prehibiting  the  enactment  of  ex  post  facto 
laws."  Sage  v.  State.  127  Ind.  19,  20,  26  N.  B.  669.  It  would  be 
a  mistake  to  suppose  that  it  has  supplanted  the  definition  of  the 
principal  case.  And  while  the  authorities  recognize  the  modifica- 
tion, which  the  Kring  case  introduced,  In  re  Medley,  134  U.  S.  ICO, 
33  L.  885,  10  S.  Ct.  384;  People  ex  rel.  v.  McDonald,  5  Wyo.  533.  42 
Pac.  17;  they  still  cHe,  and  to  a  large  extent  follow  the  early  de- 
cision. State  V.  Welch,  65  Vt.  54,  25  Atl.  901;  Jones  v.  Common- 
wealth, 86  Va.  663,  10  S.  E.  1006;  Lybarger  v.  State,  2  Wash.  557, 
27  Pac.  450;  People  v.  Hawker,  152  N.  Y.  234,  240,  46  N.  B.  608; 
Hawker  v.  New  York,  170  U.  S.  201,  42  L.  1007,  18  S.  Ct.  578;  In  re 
Wright,  3  Wyo.  481,  483,  31  Am.  St.  Rep.  07,  99,  27  Pac. 
666,  567;  People  ex  rel.  v.  McDonald,  5  Wyo.  533,  42  Pac.  17;  Gib- 
son V.  Mississippi,  162  U.  S.  590,  40  L.  1081,  16  S.  Ct  910;  Lynn  v. 
State,  84  Md.  78,  35  Atl.  22;  Thompson  v.  Missouri,  171  U.  S.  382, 
383,  18  S.  Ct.  922.  923. 

See  a  valuable  note  on  ex  post  facto  laws,  37  Am.  St.  Rep.  572-596; 
also  45  Am.  Rep.  544,  546,  note. 

BetrospectlTe  statutes  are,  In  general,  to  be  condemned,  although 
they  may  be  beneficial;  and  a  statute  should,  if  possible,  be  con- 
strued prospectively  only;  but  even  if  clearly  retrospective,  or  if 
really  an  exercise  of  Judicial  functions,  they  violate  no  Federal 
limitations,  pp.  386-397. 

Defined. —  A  retrospective  statute  is  that  which  takes  away  or 
impairs  any  vested  right  acquired  i  ader  existing  laws,  or  creates  a 
new  obligation,  or  imposes  a  new  diUy,  or  attaches  a  new  disability, 
in  respect  to  transactions  or  considerations  already  passed,  or  gives 
some  different  legal  effect  to  some  previous  transaction  to  that 
which  it  had  under  the  law  when  it  took  place.  Sedgwick  on  Stat 
&  Const  Law  (2d  ed.,  1874),  p.  100;  Cooley  Const  Lim.  (6th  ed.), 
p.  454;  Wade  on  Retroactive  Laws,  §§  1,  194,  253;  City  of  New 
Orleans  v.  New  Orleans,  etc.,  R.  R.  Co.,  35  La.  Ann.  682;  Society, 
etc.,  V.  Wheeler,  2  Gall.  138,  139,  P.  C.  13.156;  Frellsen  v.  Mahan, 
21  La.  Ann.  104.  But  a  mere  incidental  reference  to  past  acts,  as 
in  a  statute  authorizing  the  imposition  of  a  tax  according  to  a 
previous  assessment,  is  not  within  the  meaning  of  this  definition. 
Locke  v.  New  Orleans,  4  WalL  174,  18  L.  335;  Frellsen  v.  Mahan, 
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21  La-  Ann.  104.  Neither  is  the  application  of  the  rate  of  interest 
prescribed  by  a  new  law  to  a  previous  loan,  where  such  loan  was 
not  paid  and  there  was  a  continual  refusal  or  neglect  to  pay  it,  a 
retrospectiye  operation  of  such  law;  because  the  new  law  takes 
effect  upon  a  new  violation  of  the  former  obligation.  Bullock  v. 
Boyd,  1  Hoff.  Gh.  303. 

The  general  rule  —  a  law  should  have  no  retrospect. —  It  is  laid 
down  in  the  leading  case  and  is  the  established  rule  that  a  law 
should  have  no  retrospect  Calder  v.  Bull,  3  Dall.  386,  391.  Chief 
Justice  Kent  says:  "  The  very  essence  of  a  new  law  is  a  rule  for 
future  cases."  Dash  v.  Van  Kleeck,  7  Johns,  477,  502,  5  Am.  Dec. 
306.  To  the  same  effect  is  the  maxim  nova  constitutio  futuris  for- 
mam  debet  imponere,  non  praeteritis,  quoted  by  Thompson,  J.,  in  the 
same  case,  and  by  many  other  cases  asserting  this  rule.  People  v. 
San  Franciso,  4  Gal.  135;  Forsyth  v.  Marbury,  Gharlt.  (Ga.)  329: 
Bryce  v.  Holmes,  2  Ala.  56.  Based  upon  the  same  reasoning  as  the 
role  that  a  law  should  have  no  retrospect,  is  the  constantly  re- 
iterated assertion  of  the  courts  that  legislation  of  this  character 
is  "  generally  unjust,  and  may  be  oppressive,"  Galder  v.  Bull,  3  Dall. 
386,  381,  and  "  that  there  is  neither  policy  nor  safety  in  such  laws 
^  •  ^  they  accord  neither  with  sound  legislation  nor  the 
fundamental  principles  of  the  social  compact."  Patterson,  J.,  in 
Calder  v.  Bull,  3  Dall.  386,  397;  see  also  Dash  v.  Van  Kleeck,  7 
Johns.  488,  491,  499,  507,  5  Am.  Dec.  298,  299,  305,  312;  Davis  v. 
Minor,  1  How.  (Miss.)  193,  28  Am.  Dec.  331;  Denio  ex  dem.  Berdan 
V.  Van  Riper,  16  N.  J.  L.  10,  14;  Scott  v.  Smart,  1  Mich.  295,  302, 
307;  Boston  v.  Cummins,  16  Ga.  107,  60  Am.  Dec.  720;  Lane  v. 
Nelson,  79  Pa.  St  410;  Hess  v.  Werts,  4  Serg.  &  R.  364;  Fisher  v. 
CockeriU,  6  T.  B.  Mon.  138;  dissenting  opinion.  Cunningham  v. 
Dixon,  1  Marvel  (Del.)  170,  41  Atl.  522. 

The  legislattve  intent  that  the  lav  retroact  must,  theref  ore«  be 
clearly  expressed. —  It  must  clearly  appear  from  the  words  and 
spirit  of  the  statute  that  it  was  intended  by  the  legislature  to  Tm 
applied  retroactively.  This  rule  has  already  be**n  asserted  vrith 
reference  to  ex  post  facto  laws;  it  applies  equally  to  civil  and 
criminal  statutes.  In  addition  to  the  authorities  there  cited,  see 
Fisher  v.  Cockerill,  6  T.  B.  Mon.  138;  Wheelwright  v.  Greer,  10 
Allen,  381;  People  v.  San  Francisco,  4  Gal.  135;  Forayth  v.  Marbury, 
Gharlt  (Ga.)  329;  Boyce  v.  Holmes,  2  Ala.  56;  Danville  v.  Pace, 
25  Gratt  10,  18  Am.  Rep.  669;  Hannum  v.  Bank  of  Tennessee,  1 
Cold.  402.  As  has  been  said,  it  is  not  enough  that  a  retrospective 
effect  might  be  given  to  the  statute  without  doing  violence  to  the 
words,  the  intention  that  it  retrospect  must  be  clearly  and  un- 
equivocally expressed.  Thus,  a  New  York  statute  was  construed 
by  the  conrtB  in  such  a  way  that  a  sheriff  could  not  set  up  as  de- 
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fense  in  an  action  of  debt  for  tlie  escape  of  a  prisoner,  tlie  subse- 
quent recaption  of  such  prisoner.  A  later  statute  declaring,  "  That 
nothing  in  the  former  act  shall  be  construed  to  prevent "  the  setting 
up  of  such  defense,  was  held  inapplicable  to  a  case  then  pending. 
Dash  Y.  Van  Kleeck,  7  Johns.  489,  491,  499,  507,  6  Am.  Dec.  298. 
299,  805,  312.  A  Georgia  statute  declared  that  *'from  and  after 
the  passage  of  this  act "  securities  on  appeal  and  iu junction  bonds 
need  not  be  parties  to  a  writ  of  error;  and  this  was  held  not  to  in- 
clude cases  pending.  Wilder  y.  Lumpkin,  4  Ga.  2<)8,  214,  215,  218. 
In  Massachusetts  a  statute  declared  that  if  a  woman  entitled  to 
make  complaint  for  the  support  of  bastard  children  failed  to  do 
80,  that  certain  officers  "  may  make  the  complaint.'*  This  was  held 
inapplicable  to  the  case  of  children  bom  before  th*)  passage  of  the 
act  Wheelwright  v.  Greer,  10  Allen,  391.  A  law  enacting  that  "  in 
any  suit  which  shall  hereafter  be  commenced  "  persons  ejected  by 
paramount  title  might  recover  the  value  of  improvements  made, 
was  held  by  the  Supreme  Court  of  Alabama  not  to  apply  in  a  subse- 
quent suit  over  previous  improvements.  Boyce  v.  Holmes,  2  Ala. 
56.    Contra,  Bacon  v.  Callender,  6  Mass.  303. 

Especially  if  affecting  Tested  rights. —  If  the  law  retroactively 
construed  would  have  the  effect  to  impair  vested  rights,  the  courts 
are  still  more  loath  to  accept  such  an  interpretation  on  the  ground 
that  it  is  strongly  to  be  presumed  that  the  legislature  did  not  in  fact 
intend  the  statute  so  to  operate.  Lewis  v.  Brackeuridge,  1  Blackf. 
222,  12  Am.  Dec.  230;  Steele  v.  Steele,  64  Ala.  452;  State  v.  Squires, 
26  Iowa,  346;  I^owe  v.  Harris,  112  N.  C.  480,  17  S.  E.  540;  Forsyth 
y.  MarbupT*  Charlt.  (Ga.)  329.  "Whenever  an  act  is  susceptible 
of  a  prospective  operation,"  said  the  Georgia  Supreme  Court,  per 
Law,  J.,  "  which  although  not  favored  by  the  exact  letter,  yet  may 
well  stand  vrith  the  general  scope  of  the  statute,  it  shall  be  so  con- 
strued rather  than  retroactively  so  as  to  take  away  a  vested  right'' 
Forsyth  v.  Marbury,  Charlt  324,  333-334.  In  holding  a  law  ex- 
tending the  time  of  the  statute  of  limitations  not  to  operate  tS  re- 
vive old  claims,  the  Supreme  Court  of  Mississippi,  per  Sharkey, 
C.  J.,  declared  that  so  construed  it  would  divest  vested  rights,  and 
observed:  **  The  intention  of  the  law  giver  is  the  best  rule  of  ex- 
pounding statutes;  and  when  it  can  be  discovered,  according  to 
Lord  Bacon,  it  ought  to  prevail,  even  though  it  be  contrary  to  the 
leUer."  Davis  v.  Minor,  1  How.  (Miss.)  183,  194,  28  Am.  Dec.  332. 
Similarly  a  M^lne  statute  validating  a  previous  marriage,  void 
through  some  informality,  was  held  constitutional  in  this  aspect; 
but  the  court  declared  that  such  a  statute  was  not  to  be  presumed 
to  contemplate  other  retroactive'  effects  which  might  follow,  such 
as  removing  the  obligation  to  pay  for  the  past  support  of  paupers 
so  married,  from  one  town,  and  placing  it  upon  another;  that  as 
so  construed  it  would  affect  vested  rights,  and  that  the  legislature 
was  not  to  be  supposed  to  have  Intended  these  consequences. 
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Brunswick  y.  Utchfleld,  2  Greenl.  (Me.)  83.  And  see  Lewis  y. 
Brackeniidge,  1  Blackf.  220,  222,  12  Am.  Dec.  230;  Steele  y.  State, 
64  Ala.  452;  State  y.  Squires,  26  Iowa,  346;  Lowe  y.  Harris,  112  N.  G. 
472,  480,  17  S.  B.  540. 

When  remedial  or  beueficiaL —  But  this  presumption  against  re- 
trospectiye  Intent  is  not  so  strong  when  the  statute  is  beneficial 
or  remedi^  and  In  accordance  yrith  natural  equity.  In  Larkln  v. 
Saffarans,  15  Fed.  Bep.  150,  Hammond,  J.,  held  an  act  of  congress 
conferring  additional  jurisdiction  on  the  Circuit  Courts,  without  any 
ezpresB  reference  to  pending  cases,  to  be  applicable  to  them;  and 
based  his  decision  on  this  ground.  Statutes  of  obllyion  or  pardon 
fan  under  this  head,  Calder  y.  Bull,  3  Dall.  386,  801;  or  a  law 
coring  a  defect  In  a  conyeyance  of  land,  Mercer  y.  Watson,  1  Watts, 
366;  affirmed,  8  Pet  110,  8  L.  884;  Lane  y.  Nelson,  79  Pa.  St  410; 
Wilkinson  y.  Leland,  2  Pet  661,  7  L.  554;  statutes  legalizing  a  pre- 
ylous  issue  of  bonds,  McMlllen  y.  County  Judge,  6  Iowa,  394;  Bass 
y.  Mayor,  etc.,  30  Oa.  851;  statutes  yalidatlng  marriages  yoid  for 
some  minor  defect,  Goshen  y.  Stonlngton,  4  Conn.  209,  224,  226. 
10  Am.  Dec.  128,  130;  Boston  y.  Cummins,  16  Ga.  107,  60  Am.  Dec. 
720.  It  is  perhaps  safe  to  lay  it  down  as  a  general  rule  that  laws 
coming  under  this  head  include  most  if  not  all,  of  those  retro- 
spectlye  laws  which  are  upheld  as  yalid  by  the  court  "  There  are 
cases,'*  obseryed  Chief  Justice  Chase  In  the  principal  case,  "in 
which  laws  may  justly,  and  for  benefit  of  the  community,  and  also 
of  Indiyiduals,  relate  to  a  time  antecedent  to  their  commencement" 
p.  391.  On  this  same  point  Chief  Justice  Hosmer  says:  "  I  yery 
much  question  whether  there  Is  an  existing  goyemment  in  which 
laws  of  a  retroactlye  nature  and  effect,  Impairing  yested  rights, 
but  promotlye  of  justice  and  the  general  good,  haye  not  been 
passed."  Goshen  y.  Stonlngton,  4  Conn.  209,  222,  10  Am.  Dec.  126. 
And  see  Fisher  y.  Higgins,  5  T.  B.  Mon.  140,  14S-149. 

Hot  specifically  prohibited  in  the  national  Constitation.— This 
follows  practically  from  the  proposition  that  ex  post  facto  applies 
to  criminal  laws  only,  and  was  directly  Inyolyed  and  passed  upon 
in  the  leading  case.  The  prohibition  against  laws  Impairing  the 
obligation  of  contracts  places  the  ban  of  unconstitutionality  on  re- 
trospectlye  dyll  laws  of  that  character;  and  since  the  adoption  of 
the  fourteenth  amendment,  retrospectiye  laws  which  work  a  de- 
priyatlon  of  property  without  due  process  of  law  are  also  inhibite<^^ 
Freeland  y.  WlUiams,  131  U.  S.  420,  33  L.  199,  9  S.  Ct  768.  A  simi- 
lar proyislon  is  contained  in  the  Constitutions  of  the  States  gener- 
ally, and  the  effect  of  this  limitation  upor  the  principles  underlying 
the  power  to  enact  retrospectiye  laws  will  be  considered  on  a  sub- 
sequent page. 

Aside  from  the  limitations  which  these  clauses  haye  put  upon  the 
power  to  pass  retrospectiye  laws,  the  national  Constitution  contains 
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« 
no  restrictions  controlling  such  legislation.    "That  there  exists  a 

general  power  in  the  State  governments/'  said  Daniels,  J.,  In  deliver- 
ing the  opinion  of  the  court  in  Baltimore,  etc.,  R.  R.  v.  Nesbit,  10 
How.  402,  13  L.  472,  "  to  enact  retrospective  or  retroactive  laws,  is 
a  point  too  well  settled  to  admit  of  question  at  this  day.*'  p.  401. 
"  There  is  certainly  no  part  of  the  Constitution  of  the  United  States 
which  applies  to  a  State  law  of  this  description;  nor  are  we  aware 
of  any  decision  of  this,  or  of  any  Circuit  Court,  i^s'hich  has  con- 
demned such  a  law  upon  this  ground;  provided  its  effect  be  not 
to  Impair  the  obligation  of  a  contract;  •  •  •  /»  Satterlee  ^ 
Matthewson,  2  Pet.  380,  413,  7  L.  469;  affirming  the  decision  in 
the  Pennsylvania  court,  16  Serg.  &  R.  186.  See  also  Watson  v. 
Mercer,  8  Pet.  110,  8  L.  884;  Carpenter  v.  Pennsylvania,  17  How. 
463,  15  L.  129;  Freeland  v.  Williams,  131  U.   S.  420,  33   L.   199. 

9  S.  Ct.  768;  Charles  River  Bridge  v.  Warren  Bridge,  11  Pet. 
420,  9  L.  773;  Albee  v.  May,  2  Paine,  79,  F.  C.  134;  Wilson  v. 
Hardesty,  1  Md.  Ch.  68;  Buckner  v.  Street,  1  Dill.  254;  7  Banlc.  Reg. 
262,  F.  C.  2,098.  It  may,  therefore,  l>e  affirmed  that  retrospective 
laws,  with  the  above-noted  exceptions,  are  valid,  unless  prohibited 
in  the  fundamental  law  of  the  several  States.  This  rule  is  recog- 
nized in  the  above  cases,  and  in  many  others,  among  which  may  be 
mentioned,  Scott  v.  Smart,  1  Mich.  295,  302,  807;  Coles  v.  Madison 
Co.,  Breese,  156,  12  Am.  Dec.  163;  Danville  v.  Pace,  25  Qratt.  10, 
18  Am.  Rep.  669;  Henderson  R.  R.  v.  Dickerson,  17  B.  Mon.  177, 
66  Am.  Dec.  149,  150;  Bonner  v.  Martin,  40  Ga.  505;  Peerce  v.  Kitz- 
miller,  19  W.  Va.  573,  577;  Fisher  v.  Higglns,  5  T.  H,  Mon.  148. 

Of  the  proper  scope  of  retrospective  legislation. —  Notwithstand- 
ing all  that  may  be  said  against  retrospective  legislation,  there  is  a 
well-recognized  field  for  its  legitimate  operation.  '  Whence,"  asks 
Saltonstall,  J.,  in  Foster  v.  Essex  Bank,  16  Mass.  245,  in  conceding 
the  power  to  enact  retrospective  laws,  "  whence,  it  may  be  asked, 
does  this  arise?  From  the  necessary  imperfections  of  human  so- 
ciety. If  society  were  so  perfect  as  never  to  be  in  need  of  occasional 
remedial  and  equitable  regulations,  by  means  of  retrospective  laws, 
it  would,  perhaps,  hardly  need  any  laws."  p.  2<il.  **  A  legisla- 
ture," says  Parker,  Ch.  J.,  in  the  same  case,  "  which  in  its  acts  not 
expressly  authorized  by  the  Constitution,  limits  itself  to  correcting 
mistakes,  and  to  providing  remedies  for  the  furtherance  of  justice, 
cannot  l>e  charged  with  violating  its  duty  or  exceeding  its  author- 
ity." p.  273.  Laws  may,  therefore,  retrospect  when  beneficial  In 
their  objects,  violating  no  true  equitable  rights^  and  operating  in 
furtherance  of  essential  justice.  And  this  proposition  may  thus  be 
illustrated:  A.  and  his  wife  attempted  to  convey  the  estate  of  the 
wife  by  a  deed  defectively  acknowledged;  after  the  wife's  death, 
the  grantees  ui^dcr  the  deed  were,  by  reason  of  this  defect,  ejected 
by  the  hehrs-at-law.    The  legislature  subsquently  remedied  the  de- 


r 


79  Calder  v.  BulL  3  Dall.  386-401 

fective  deed,  and  the  grantees  thereunder  were  thus  enabled  to 
recover  the  land  which  A.  and  his  wife  Intended  to  convey  to  them. 
The  law  thus  applied  was  held  valid.    Mercer  v.  Watson,  1  Watts, 
356;  affirmed,  8  Pet.  110,  8  L.  884;  and  see  also,  to  the  same  effect, 
Randall  v.  Kreiger,  23  WaU.  149,  23  L.  126;  again,  B.  and  his  wife 
attempted  to  convey  a  parcel  of  land  to  C.  by  a  deed  defectively  ac- 
knowledged; by  a  later  valid  deed  the  property  was  conveyed  to  D., 
who  was  Ignorant  of  the  prior  deed.    A  subsequent  statute  gave 
validity  to  the  defective  deed  to  C,  but  this  was  held  inapplicable 
to  divest  D.,  an  innocent  purchaser  for  value,  of  his  vested  right  in 
the  property.    Brinton  v.  Seevers,  12  Iowa,  389.    Nor  can  It  be  said 
that  retrospective  laws  whose  operation  is  beneficial  and  in  further- 
ance of  justice,  violate  any  vested  rights,  for  as  said  by  Parker,  C. 
J.,  "  There  Is  no  such  thing  as  a  vested  right  to  do  wrong."    Foster 
▼.  Essex  Bank,  16  Mass.  2^5,  273.    Advantages  acquired  through  a 
mere  slip  of  form  and  contrary  to  natural  Justice  are  not  vested 
rights  to  be  protected  by  the  courts,    Freeland  v.  Williams,  131 
U.  S.  420,  33  L.  199,  9  S.  Ct  768.    But  in  remedial  legislation  of 
this  character,  it  must  appear  that  the  legislature  had  power  to 
dispense  with  the  necessity  for  such  a  formality,  or  whatever  It 
may  be,  by  prior  statute,  ere  it  be  declared  capable  of  remedying  it 
by  Bubsequent  law.    To  illustrate:    Certain  ministers  of  the  gospel, 
haying  been  in  the  habit  of  performing  marriage  ceremonies,  in  (Con- 
necticut, who  were  not  empowered  by  the  State  law  to  perform  the 
marriage  ceremony,  it  came  about  that  many  parties  who  had  been 
regarded  as  properly  married  were  not  so  in  fact;  the  legislature 
accordingly  passed  a  law  declaring  that  previous  marriages,  so  per- 
formed, were  to  be  considered  as  valid.    This  law  was  upheld  by 
the  court  as  a  valid  exercise  of  power.    Goshen  v.  Stonington,  4 
Conn.  209,  224.  226, 10  Am.  Dec.  128,  130.    See  also  State  v.  Adams, 
65  N.  G.  537.    Again,  a  board  of  public  works  in  the  District  of  Ck>- 
lumbia,  having  entered  into  contracts  for  the  improvement  of  streets, 
and  levied  taxes  therefor  without  specific  authority,  congress  sub- 
sequently padsed  an  act  ratifying  such  action.    Held,  valid.    Mat- 
tlngly  V.  District  of  Columbia,  97  U.  S.  687,  24  L.  1098.    This  rule 
is  recognized,  in  a  number  of  cases,  among  which  may  be  mentioned, 
Bridgeport  v.  Honsatonic  R.  R.,  15  Conn.  496,  497;  Gibson  v.  Mason, 
5  Nev.  297;  Goshen  v.  Stonington,  4  Conn.  209,  224-226,  10  Am.  Dec. 
128-130;  Brunswick  v.  Litchfield,  2  Greenl.  (Me.)  33;  Trustees  v. 
McCaughy,  2  Ohio  St.  152;  McMillen  v.  County  Judge,  6  Iowa,  394. 
In  some  Jurisdictions,  however,  the  courts  have  gone  further  in 
sanctioning  retrospective  legislation;  and  in  a  Georgia  case  a  judg- 
ment was  vacated  in  order  to  admit  certain  evidence  on  a  subse- 
quent trial.    Bonner  v.  Martin,  40  Ga.  501,  505.    See  also  Ex  parte 
Bibb,  44  Ala.  152;  Ex  parte  Norton  &  Shields,  44  Ala.  185.    In  Foster 
v.  Forster,  129  Mass.  566,  Gray,  J.,  collects  and  chissifies  cases  up- 
holding retrospective  legislation. 
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But  where  the  defect  in  the  transaction  sought  to  be  yalldated 
Is  something  more  than  mere  matter  of  form  the  rule  is  otherwise. 
The  proposition  is  illustrated  by  Shonk  ▼..  Brown,  61  Pa.  St  820.  In 
that  case  a  married  woman  who  held  property  as  beneficiary  under 
a  will  and  undte  express  restraints  upon  her  power  to  convey, 
sought  to  giye  deed  for  the  same;  an  attempt  was  made  to  validate 
this  deed  by  a  subsequent  statute*  in  defraud  of  the  rights  of  her 
heirs  in  whom  the  property  had  vested  upon  her  death.  This  stat- 
ute was  held  inoperative.  And  see  Mitchell  v.  Campbell,  19  Or. 
208,  24  Pac.  458. 

Remedial  statates,  what  are.— >  Remedial  laws  have  been  defined 
as  those  **  made  from  time  to  time  to  supply  defects  in  the  existing? 
law,  whether  arising  from  the  inevitable  imperfection  of  human 
legislation,  from  change  of  circumstances,  from  mistake,  or  any 
other  cause."  Sedgwick  Stat  &  Const  *Law  (2d  ed.),  p.  32.  And 
see  Gillespie  v.  Allison,  115  N.  C.  548,  20  S.  B.  629.  Of  such  a  na- 
ture are  statutes  confirming  proceedings  of  a  court  void  for  want 
of  jurisdiction.  Simmons  v.  Hanover,  23  Pick.  193.  Similarly  laws 
altering  certain  matters  of  procedure  are  remedial.  A  statute  re- 
quiring a  defendant  in  pleading  usury  as  a  defense  against  a  note, 
to  tender  payment  of  the  legal  rate  of  interest,  Baugher  v.  Nelson, 

9  Gill,  299,  305,  807,  52  Am.  Dec.  698,  699;  and  a  statute  saving  a 
certain  period  from  the  time  within  which  an  appeal  from  a  lower 
to  a  higher  court  must  be  had,  as  applied  to  cases  already  com- 
menced. Davis  V.  Ballard,  1  J.  J.  Marsh.  577,  579.  Laws  confirming 
marriages  illegally  celebrated  are  remedial,  €k>shen  v.  Stonington, 
4  Conn.  209,  224-226,  10  Am.  Dec.  128-13J;  Brunsvric'c  v.  Litchfield, 
2  Greenl.  26,  33;  so  also  are  laws  validating  conveyances  of  land, 
Watson  V.  Mercer,  8  Pet  110,  8  L.  884;  and  void  sales  of  land  by 
an  executor,  Leland  v.  Wilkinson,  10  Pet  294,  9  L.  430.  See  also 
Aldridge  v.  Tuscumbia,  etc.,  R.  R.  Co.,  2  Stew.  &  Port  207,  23 
Am.  Dec.  312;  Elliott  v.  Mayfield,  4  Ala.  423;  Scott  v.  Smart,  1  Mich. 
302,  307;  Foster  v.  Essex  Bank,  16  Mass.  245;  McMillen  v.  County 
Judge,  6  Iowa,  394.  A  statute  giving  to  remaindermen  the  right  to 
have  partition  of  lands  held  in  remainder  vested  before  the  passajt^e 
of  the  act,  is  remedial  and  valid.  Gillespie  v.  Allison,  115  N.  C.  548, 
20  S.  E.  629. 

Changes  in  rules  of  procedure  applicable  in  the  trial  of  pre- 
existing causes.— The  general  rule  is  that  a  party  must  submit  to 
have  his  cause  tried  by  the  rules  of  procedure  in  force  at  the  time 
his  cause  is  being  adjudicated.  This  is  true  even  in  those  States 
in  which  ra^'ospective  laws  are  specifically  prohibited.  Willard  v. 
Harvey,  24  N.  H.  344;  Rich  v.  Flanders,  39  N.  H.  313,  321,  349,  376, 
380,  381,  387.  Unless  such  change  in  procedure  affect  the  rights 
of  either  party  injuriously,  oppressively  or  onjustly.  Simpson  v. 
City  Savings  Bank,  56  N.  H.  469,  22  Am.  Rep.  493. 
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prohibitions  against.— The  twenty-third  article  of  the 
Bill  of  Rights  of  New  Hampshire  provides:    "Retrospective  laws 
are  highly  injurious,  oppressive,  and  unjust    No  such  laws,  there- 
fore, should  be  made,  either  for  the  decision  of  civil  causes  or  the 
punishmept  of  offenses."    Woart  v.  Winniclc,  3  N.  H.  475,  476,  14 
Am.  Dec.  385,  387;  Rich  v.  Flanders,  39  N.  H.  304;  Simpson  v.  City 
Sav.  Bank,  56  N.  H.  466,  469,  22  Am.  Rep.  493.    In  Missouri  the 
Constitution  declares  that  "  no  law  retrospective  in  its  operations 
can  be  passed."    State  v.  Fry,  4  Mo.  120.    The  Ck>nstitution  of  1805 
of  Georgia  provides,  ex  post  facto  laws  impairing  the  obligation  of 
contracts,  the  retrospective  laws  injuriously  afiPecting  any  right  of 
the  citizen  are  prohibited.    Aycock  v.  Martin,  37  Ga.  124.    Section 
16  of  the  Declaration  of  Rights  of  Texas  declares  that:    "  No  retro- 
spective or  ex  post  facto  law,  or  law  impairing  the  obligation  of 
contracts  shall  be  made."    De  Cordova  v.  City  of  Galveston,  4  Tex. 
473.    The  provision  of  the  Louisiana  Constitution  of   1868,   that 
**  No  ex  post  facto  or  retroactive  law,  nor  any  law  impairing  the 
obligation  of  contracts  shall  be  passed,  nor  vested  rights  be  divested, 
unless  for  purposes  of  public  utility  and  for  adequate  compensation 
made,"  has,  however,  been  held  to  be  simply  a  prohibition  against 
"retroactive  laws  which   impair   the   obligation   of   contracts   or 
which    divest   vested  rights,  unless  for  purposes  of  public  utility 
and  for  adequate  compensation   made."    City   of  ^ew    Orleans 
T.  New  Orleans,  etc.,  R.  R.  Co.,  35  La.  Ann.  682.    The  Constitution 
of  Colorado  provides  in  section  11  of  the  Bill  of  Rights,  "  that  no 
ex  post  facto  law,  nor  law  impairing  the  obligation  of  contracts, 
or  retrospective  in  its  operation    •    •    •    shall  be  passed."    Denver, 
etc.,  R.  R.  Co.  V.  Woodward,  4  Colo.  162.    Section  20  of  article  1  of 
the  Constitution  of  Tennessee  is:    ''That  no  retrospective  law,  or 
law  impairing  the  obligation  of  contracts  shall  be  made."    Hope  v. 
Johnson,  2  Yerg.  123.    The  Constitution  of  Ohio  thus  provides  against 
the  passage  of  retrospective  laws:    '*The  general  assembly  shall 
have  no  power  to  pass  retroactive  laws,  or  laws  impairing  the 
obligation  of  contracts,  provided,  however,  that  the  general  assem- 
bly may,  by  general  laws,  authorize  courts  to  carry  into  effect  the 
manifest  intention  of  parties  and  officers,  by  curing  omissions,  de- 
fects and  errors  In  instruments  and  proceedings,   arising  out  of 
their  want  of  conformity  with  the  laws  of  this  Slate,  and  upon 
such  terms  as  shall  be  just  and  equitable."    Art.  2,  §  28;  State  v. 
Richland  Tp.,  20  Ohio  St  369. 

Jurisdictions  where  no  express  prohibition  against  retro* 
spectlTe  laws  impairing  vested  rights.— Aside  from  these  few 
States  wherein  retrospective  laws  are  prohibited,  eo  nomine,  there 
are  elsewhere  recognized  certain  limitations  upon  the  power  of 
the  legislature  to  affect  past  acts  and  transactions  by  retroactive 
statute.  The  prohibition  against  laws  impairing  the  obligation  of 
contracts  effectually  prohibits  one  very  large  species  of  retroactive 
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legislation,  although  the  citations  of  Calder  v.  Bull  do  not  require  A 
consideration  of  them  here.  But  when  legislation  of  this  sort  seeks 
to  divest  rights  which  have  vested  under  the  existing  law,  other- 
wise than  by  contract  it  has  been  considered  a  grave  question 
whether  any  constitutional  limitation  is  or  is  not  infringed.  The 
reprehensible  character  of  such  legislation  has  often  led  the  courts, 
as  has  been  seen,  to  refuse  to  give  a  retrospective  construction  to 
a  statute  unless  its  language  imperatively  so  requires.  As  to  pro- 
visions in  the  Constitution  of  the  United  States,  it  is  well  settled 
that  prior  to  the  adoption  of  the  fourteenth  amendment,  legislation 
of  this  sort  was  not  tliereby  prohibited.  In  Freel^nd  v.  Williams, 
131  U.  S.  405,  33  L.  193,  9  S.  Ct.  703.  Justice  Miller  observed  that 
"  prior  to  the  fourteenth  amendment  the  power  to  provide  su.^h 
remedies,  although  they  may  have  interfered  with  •  •  ♦  vested 
rights,  seems  to  have  been  fully  conceded."  p.  420,  33  L.  199,  9  S. 
Ct.  768.  Other  cases  in  which  such  legislation  has  been  declared 
not  repugnant  to  any  Federal  limitation  are.  Proprietors,  etc.  v. 
Laboree,  2  Greenl.  289,  11  Am.  Dec.  90;  Burch  v.  Newbury,  10 
N.  Y.  390,  391,  394;  Denver,  etc.,  R.  R.  Co.  v.  Woodward,  4  Colo.  167; 
New  Orleans  v.  New  Orleans,  etc.,  R.  R.  Co.,  35  La  Ann.  682;  Grim 
V.  Weissenberg  School  DIst.,  57  Pa.  St.  435,  98  Am.  Dec.  239;  Hen- 
derson, etc.,  R.  R.  Co.  V.  DIckerson,  17  B.  Mon.  173,  177,  66  Am. 
Dec.  149,  150;  Bender  v.  Crawford,  33  Tex.  745,  751,  7  Am.  Rep. 
272;  Coles  v.  Madison  Co.,  Breese,  156,  12  Am.  Dec.  163;  Drehman  v. 
Stifel,  41  Mo.  204,  97  Am.  Dec.  273.  In  one  case  the  fifth  amend- 
ment securing  property  against  deprivation  by  congress,  has  been 
relied  upon  in  holding  void  an  act  of  congress  validating  certain 
payments  to  a  provost  marshal  during  the  war.  Clark  v.  Mitchell, 
64  Mo.  574;  reversed,  Mitchell  v.  Clark,  110  U.  S.  633,  28  L.  279, 
4  S.  Ct  170,  on  other  grounds.  But  since  the  adoption  of  the 
fourteenth  amendment  this  proposition  no  longer  holds  true. 
Freeland  v.  Williams,  131  U.  S.  420,  33  L.  199,  9  S.  Ct  768.  This 
amendment  prohibits  a  deprivation  of  property  without  due  process 
of  law,  a  constitutional  limitation  which  is  to  be  found  in  the 
organic  law  of  all  the  States.  And  this  limitation  has  been  In- 
voked against  the  validity  of  retrospective  laws  divesting  vested 
rights;  and  the  weight  of  authority  declares  such  legislation  re- 
pugnant upon  this  ground.  Proprietors,  etc.  v.  Laboree,  2  Greenl. 
289,  11  Am.  Dec.  90;  Andrews  v.  Russell,  7  Blackf.  475;  Caperton 
v.  Martin,  4  W.  Va.  150,  6  Am.  Rep.  279;  Dockery  v.  McDowell,  40 
Ala.  481;  Wilder  v.  Lumpkin,  4  Ga.  214,  215,  218;  Forster  v.  Forster, 
129  Mass.  506;  Aldridge  v.  Tuscumbia,  etc.,  R.  R.,  2  Stew.  &  P.  207, 
23  Am.  Dec.  312;  Westervelt  v.  Gregg,  12  N.  Y.  202;  Baugher  v. 
Nelson,  9  Gill,  305,  307,  52  Am.  Dec.  098,  699;  Davis  v.  Ballard,  1 
J.  J.  Marsh.  577,  579.  But  see  Wilson  v.  Hardesty,  1  Md.  Ch.  66,  08; 
Henderson,  etc.,  R.  R.  v.  Dickinson,  17  B.  Mon.  177,  66  Am.  Dec.  150; 
Ilolman  v.  Bank  of  Norfolk,  12  Ala.  417;  Gillespie  y.  Allison,  115 
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N.  C.  548,  20  S.  E.  629.    Laws  of  this  sort  have  also  been  declared 
to  be  Invalid  by  the  fundamental  principles  of  the  social  compact. 
Wilder  V.  Lumpkin,  4  Ga.  214,  215,  218;  or,  because  an  exercise  of 
Judicial  power,  as  they  may  sometimes  be,  Forster  v.  Forster,  129 
Mass,  566;  or,  simply  ipso  facto,  without  an  attempt  to  assign  con- 
stitutional  objections,    Brinton  v.   Seevers,   12  Iowa,  389,  393.    In 
some  of  the  courts  views  directly  conflicting  have  been  advanced, 
and  laws  impairing  vested  rights  declared  void  at  one  time  and 
valid  at   another.    For  Instance,   the   Supreme   Court   of  Alabama 
declared  such  legislation  prohibited  by  the  Bill  of  Rights  of  that 
State,  Aldridge  v.  Tuscumbia,  etc.,  R.  R.  Co..  2  Stew.  &  P.  199.  207, 
23  Am.  Dec.  312;  another  view  of  the  same  court  was  that  retrospec- 
tive la^ws  "  although  they  operate  on  vested  civil  rights,  provided 
they  do  not  impair  the  obligation  of  contracts,"  are  not  prohibited, 
Holman  v.  Bank  of  Norfolk,  12  Ala.  417;  but  it  was  declared  that 
if  operating  to  divest  rights  of  a  particular  person  and  not  of  others 
of  the  same  class  generally,  that  such  legislation  is  invalid.    A  later 
case  declared  laws  divesting  a  citizen  of  a  lawfully  acquired  right 
or  title  to  property  to  be  void  by  the  common  law.    Dockery  v. 
McDowell,  40  Ala.  481.    Compare  Davis  v.  Ballard,  1  J.  J.  Marsh. 
577,  579,  with  Henderson,  etc.,  R.  R.  Co.  v.  DIckerson,  17  B.  Mon. 
177,  66  Am.  Dec.  149,  150;  Baugher  v.  Nelson,  9  Gill,  305,  307,  52  Am. 
Dec.  698,  699,  with  Wilson  v.  Hardesty,  1  Md.  Ch.  68.    An  early 
Maine  case  illustrates  this   limitation   upon   the   power   to   enact 
retrospective  laws.    By  a  rule  of  the  common  law  long  recognized 
in  that  State,  one  having  an  adverse  possession  of  land  for  thirty 
years  disseised  the  true  owner  of  the  entire  tract,  if  his  deed  were 
on  record;  but  only  so  much  as  he  had  in  visible  possession,  if  no 
deed  were  recorded.    This  rule  was  changed  by  a  statute  declaring 
that  the  same  legal  consequences  against  a  demandant  were  to  be 
attached  to  a  possession  without  deed  recorded,  as  to  a  possession 
under  deed  registered  in  the  public  register.  1.  e.,  the  true  owner 
might  be  disseised  of  the  entire  tract  by  a  visible  possession  with- 
out deed  on  record  of  even  part  of  it.    The  tenants  in  this  case  had 
had   in   possession  for   thirty   years   one-half  of   the   premises   in 
question;  but  claimed  the  entire  tract  by  virtue  of  this  statute,  then 
recently  passed.    This  act,  by  its  terms  intended  to  apply  retro- 
spectively,   was   declared    void    in    its    retroactive    effect    because 
operating  to  divest  vested  rights  of  property,  which  was  prohibited 
by  the  State  Constitution.    Proprietors,  etc.  v.  Laboree,  2  GreenL 
ITio.  288,  11  Am.  Dec.  89. 


Vested  right  means  the  power  to  do  certain  actions  or  possess 
certain  things  according  to  the  law  of  the  land. 

The  case  has  been  cited  to  this  point  in  several  instances.      De 
Cordova  v.  Galveston,  4  Tex.  480;  Hamilton  v.  Flynn,  21  Tex.  716; 
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Grigsby  v.  Peak,  57  Tex.  147;  Mellinger  v.  City  of  HouBton,  68  Tex.  48, 
8  S.  W.  249;  Beebe  v.  State,  6  Ind.  501,  524,  530;  White  v.  Commis- 
sioners, 13  Or.  322,  10  Pac.  485,  54  Am.  Rep.  844,  n.;  Munn  v.  People, 
60  111.  95.  "  When  vested  rights  are  spoken  of  by  the  courts  as  being 
guarded  against  legislative  interference,"  said  Martin,  J.,  in  Bang- 
her  y.  Nelson,  9  Gill,  299,  "  they  mean  those  rights  to  which  a  party 
may  adhere,  and  upon  which  he  may  insist,  without  violating  any 
principles  of  sound  morality.  •  ♦  •  In  the  nature  of  things  there 
can  be  no  vested  right  to  violate  a  moral  duty,  or  to  resist  the  per- 
formance of  a  moral  obligation."  p.  309.  Or,  as  it  is  elsewhere 
stated,  "  Courts  do  not  regard  rights  as  vested  contrary  to  the  Jus- 
tice and  equity  of  the  case."  State  v.  Newark.  27  N.  J.  L.  197.  See 
also  Foster  v.  Essex  Bank,  16  Mass.  245,  273;  Freeland  v.  Williams, 
131  U.  S.  420.  This  principle  is  obviously  akin  to  the  rule  which 
declares  the  true  purpose  of  retrospective  laws  to  be  remedial  and 
beneficial;  and  illustrations  there  given  of  the  operation  of  that 
rule  apply  also  in  this.  Further  illustrations  are:  A  statute,  re- 
moving a  disability  which  prevented  a  party  defeated  in  the  lower 
court  from  appealing  to  the  higher,  Henderson,  etc.,  R.  R.  Co.  v. 
Dickerson,  17  B.  Mon.  177,  66  Am.  Dec.  149,  150;  a  statute  granting 
a  rehearing  in  the  matter  of  the  probate  of  a  ¥rill,  Calder  v.  Bull, 
3  Dall.  386,  although  Justice  Chase  held  that  the  statute  affected  a 
right  to  recover  property  merely,  and  not  a  vested  right.  Upon 
this  principle  also  may  be  justified  retrospective  statutes  affirming 
jurisdiction  of  certain  cases  pending  on  appeal,  and  as  to  which 
there  was  vested  in  the  defendants  a  valid  defense  against  such 
proceedings.  Scott  v.  Smart,  1  Mich.  302,  307;  Simmons  v.  Hanover, 
23  Pick.  193.  Although  the  rule  is  otherwise,  if  the  irregularity 
has  operated  to  the  substantial  injury  of  either  party  in  respect  to 
his  constitutional  right  to  a  fair  trial.    Lane  v.  Nelson,  79  Pa.  St  410. 

Statute  of  limitations^  whether  vesting  a  right.— Laws  saving 
time  from  the  statute  of  limitations  are  sometimes  proper  and 
necessary.  Calder  v.  Bull,  3  Dall.  386,  391,  per  Chase,  J.  &uch 
laws  when  retrospective  have  been  held  not  to  divest  vested  rights. 
Caperton  v.  Martin,  4  W.  Va.  150,  6  Am.  Rep.  279;  Bender  v.  Craw- 
ford, 33  Tex.  751,  7  Am.  Rep.  272;  Davis  v.  Ballard,  1  J.  J.  Marsh. 
577,  579.  But  it  has  been  declared  that  retrospective  laws,  extend- 
ing the  time  of  the  statute  of  limitation,  and  reviving  a  right  of 
action  previously  lapsed,  are  prohibited  as  divesting  vested  rights, 
although  upon  this  point  the  authorities  are  not  fully  agreed.  Davis 
V.  Minor,  1  How.  (Miss.)  193,  28  Am.  Dec.  331;  Woart  v.  Winnick, 
8  N.  H.  481,  14  Am.  Dec.  391;  Briggs  v.  Hubbard,  19  Vt  86;  Couch 
V.  McKee,  6  Ark.  495;  Wheeler's  Appeal,  45  Conn.  318,  320.  But 
if  by  the  operation  of  the  existing  statute  of  limitation,  no  right  of 
defense  has  accrued,  it  is  competent  for  the  legislature  to  shorten 
or  extend  the  time  within  which  an  action  may  be  brought,  pro- 
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Tided  It  be  not  made  bo  short  that  a  party  Is  practically  deprived 
of  his  right  of  action.  Griffin  y.  McKenzie,  7  Ga.  166,  50  Am. 
Dec.  391. 

Constitutional  law.— The  courts  may  declare  a  statute  void  but 
It  is  presumed  constitutional  and  will  be  declared  void  only  in  a 
very  clear  case,  pp.  395,  399. 

The  leading  case  is  cited  to  the  point  that  the  courts  have  the 
power  to  adjudge  the  unconstitutionality  of  a  statute,  in  the  fol- 
lowing cases:  Hubley  v.  White,  2  Yeates,  133,  147;  Santo  v.  State» 
2  Iowa,  208,  63  Am.  Dec.  606;  State  v.  County  Judge,  2  Iowa,  283; 
Stewart  v.  Board  of  Supervisors,  30  Iowa,  15,  17,  1  Am.  Bep.  242, 
244;  Beall  v.  BeaU,  8  Ga.  218;  Bank  of  St  Mary  v.  State,  12  Ga.  498; 
Stockton  V.  Montgomery,  Dallam  (Tex.),  485;  Lewis  v.  Woodfold,  2 
Baxt.  47;  Lonas  v.  State,  3  Heisk,  301.  The  following  cases  cite 
Calder  v.  Bull  to  the  point  that  the  repugnancy  of  the  statute  must 
be  clear:  Hubley  v.  White,  2  Yeates,  133,  147;  State  v.  Fry,  4  Mo. 
135;  Burton  v.  State,  3  Gill  (Md.)  1,  6;  Stow  v.  Parks,  2  Pinn.  (Wis.) 
129  (1  Chand.  60,  68);  Santo  v.  State,  2  Iowa,  208,  63  Am.  Dec.  506; 
State  V.  County  Judge,  2  Iowa,  283;  Stewart  v.  Board  of  Supervisors, 
30  Iowa,  15,  17,  1  Am.  Bep.  242,  244;  Carey  v.  Giles,  9  Ga.  259; 
Sacerdotte  v.  Duralde,  1  La.  (O.  S.)  482;  Simpson  v.  City  Sav.  Bank, 

56  N.  H.  466,  469,  22  Am.  Bep.  493;  Mayor,  etc.  v.  State,  15  Md.  389; 
Maxent  v.  Maxent,  1  La.  (O.  S.)  453;  U.  S.  v.  Williams,  28  Fed. 
Cas.  617. 

Constitutional  law.— Statutes  infringing  the  fundamental  prin- 
ciples of  the  social  compact  are  void  although  not  repugnant  to 
any  specific  constitutional  limitations,  per  Chase,  J.,  p.  388;  contra 
Iredell,  J.,  p.  398. 

The  affirmation  of  this  doctrine  by  Justice  Chase  io  the  principal 
case  (3  Dall.  387,  388),  has  been  cited  and  approved  In  the  following 
cases:  Griffin  v.  Mixon,  38  Miss.  434;  People  v.  Collins,  3  Mich.  395; 
Wilder  V.  Chicago,  etc.,  B.  B.  (3o.,  70  Mich.  385,  38  N  W.  290; 
State  V.  Flanders,  24  La.  Ann.  71,  per  Wyly,  J.;  Wilder  v.  Lumpkin, 
4  Ga.  214,  215,  218;  Goshen  v.  Stonington,  4  Conn.  209,  224-226,  10 
Am.  Dec.  128-130;  In  re  Dorsey,  7  Port.  375,  417;  McVeigh  v.  United 
States,  11  Wall  267,  20  L.  81;  Legal  Tender  Cases,  12  Wall.  582,  670, 
20  L.  322,  350,  per  Chase,  C.  J.,  and  Field,  J.;  Osbom  v.  Nicholson, 
13  WalL  662,  20  L.  695;  Gunn  v.  Barry,  15  Wall.  623,  21  L.  215; 
Sinking  Fund  Cases,  99  U.  S.  7G5,  25  L.  518.  per  Field,  J.;  Legal 
Tender  Case,  110  U.  S.  469,  28  L.  221.  4  S.  Ct.  141.  per  Field,  J.; 
City  of  Janesville  v.  Carpenter,  77  Wis.  303,  20  Am.  St.  Rep.  134,  4Q 
N.  W.  132;  Prince  William  School  Board  v.  Stuart,  80  Va.  77; 
Peerce  v.  Carskadon,  4  W.  Va.  248,  6  Am.  Rep.  292;  Gage  v.  Neblett, 

57  Tex.  375;  Kelly  v.  Pittsburgh.  85  Pa.  St.  182,  per  ^\gnew.  C.  J.,  and 
Sterrett,  J.,  27  Am.  Rep.  639,  note;  Clark  v.  Mitchell,  64  Mo.  574, 
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682;  Hepburn's  Case,  3  Bland  Ch.  90;  Durkee  v.  City  of  Janesvi 
28  Wis.  408,  9  Am.  Rep.  503;  Spring  VaUey  W.  W.  v.  Kartlett,  16  F< 
Rep.  634,  635,  8  Sawy.  580;  Smith  v.  Lake,  etc.,  Ry.,  72  N.  W.  a 
And  cited  in  the  following  cases,  although  not  altogether  approv< 
State  V.  Allmond,  2  Houst  (Del.)  639;  Holt  v.  Moore,  4  Ala.  394.  3t 
People  V.  Gallagher,  4  Mich.  248;  Simmons  v.  Hanover,  23  Pick.  11 
Raugher  v.  Nelson,  9  Gill,  305,  307,  52  Am.  Dec.  698,  699;  Commc 
wealth  V.  McCloskey,  2  Rawle,  373;  Wynehamer  v.  People,  13  N. 
390,  431;  Ingram  v.  Colgan,  106  Cal.  123,  46  Am.  St  Rep.  229, 
Pac.  316.  Justice  Iredell's  emphatic  denial  of  the  existence  of  ai 
such  power  is  cited  with  approval  in  the  following  cases:  People 
Gallagher,  4  Mich.  248;  Maynard  v.  Board  of  Canvassers,  84  Mic 
256,  47  N.  W.  764,  per  Cahill,  J.;  Campbell's  Case,  2  Bland  Ch.  2C 
232,  237,  20  Am.  Dec.  373,  378;  Ex  parte  Law,  35  Ga.  285,  297,  15  Fe 
Cas.  8,  12;  Macon,  etc.,  R.  R.  Co.  v.  Little,  45  Ga.  388;  State  y.  A 
mond,  2  Houst.  639;  Bridgeport  v.  Housatonic  R.  R.  Co.,  15  Com 
496,  497;  Billings  v.  Hall,  7  Cal.  23,  per  Terry,  J.;  In  re  Dorsey, 
Port  375,  417,  per  Collier,  J.;  Sharpless  v.  Mayor,  21  Pa.  St  16 
59  Am.  Dec.  767;  Wynehamer  v.  People,  13  N.  Y.  378,  390,  431;  Be 
V.  Gough,  23  N.  J.  L.  624,  695,  per  Comelison,  J.;  Williams  ▼.  Cj 
mack,  2T  Miss.  219,  61  Am.  Dec.  514;  Gibson  v.  Mason,  5  Nev.  29: 
Biair  v.  Rldgely,  41  Mo.  171,  97  Am.  Dec.  252;  Dorman  v.  State,  3 
Ala.  232,  233  (a  number  of  authorities  cited) ;  Albee  v.  May,  2  Pain< 
79,  F.  C.  134;  Loan  Association  v.  Topeka,  20  Wall.  669,  22  L.  46^ 
And  quoted,  although  not  altogether  approved,  in  Simmons  v.  Han 
over,  23  Pick.  193. 

It  is  asserted  that  in  no  instance  have  those  courts  affirming  thi 
existence  of  the  right  to  declare  a  statute  void  because  violating 
the  first  principles  of  the  social  compact,  ever  based  such  avoid 
ance  upon  this  ground  and  no  other.  State  v.  Allmond,  2  Houst.  633 
But  in  Wilder  v.  Railway  Co.,  70  Mich.  385,  38  N.  W.  290,  a  statut< 
permitting  a  successful  plaintiff  in  an  action  against  a  railway 
company  for  killing  cattle  to  add  $25  attorney's  fee  as  part  ol 
costs,  was  held  void  because  "  repugnant  to  our  form  of  goverament 
and  out  of  harmony  with  the  genius  of  our  free  institutions,"  quot 
Ing  from  Justice  Chase's  language  in  the  leading  case.  See  Denver, 
etc.,  Ry.  V.  Outcalt,  2  Colo.  App.  403,  407,  31  Pac.  181,  to  the  same 
effect  A  similar  holding,  however,  in  South,  etc.,  R.  R.  Co.  v. 
Morris,  65  Ala.  193,  was  based  upon  repugnancy  to  the  provision 
of  the  national  Constitution  which  secures  to  all  citizens  the  equal 
protection  of  the  laws.  See  contra,  Wortman  v.  Kleinschmidt,  12 
Mont  331,  352,  30  Pac.  285,  293.  On  the  other  hand  courts  have 
declined  to  declare  a  law  void  on  this  ground.  State  v.  Flanders, 
24  La.  Ann.  71;  Williams  v.  Camack,  27  Miss.  209,  219,  61  Am.  Dec. 
514;  and  when  holding  void  a  statute  alleged  to  be  in  conflict  with 
fundamental  principles,  have  chosen  rather  to  base  their  disafllrm- 
ance  upon  a  liberal  consti'uctiou  of  some  specific  constitutional  re- 
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Btriction.  Gunn  ▼.  Barry.  15  Wall.  623,  21  L.  215;  Proprietors,  etc., 
V.  Laboree,  2  Greenl.  289,  11  Am.  Bee.  90;  Forster  v.  Forster,  129 
Haas.  5G6;  Commonwealth  v.  McCloskey,  2  Rawle.  373. 

Constitutional  law.—  The  national  Constitution  does  not  pro- 
hibit the  exercise  of  Judicial  functions  by  State  legislatures,  and 
a  Connecticut  statute  granting  a  rehearing  in  the  matter  of  a  pro- 
bate decree  infringes  no  Federal  limitation.  It  seems  that  under 
the  Constitution  of  that  State  the  legislature  has  always  had 
judicial  powers,  pp.  392,  395,  398. 

The  citations  show  that  in  a  number  of  cases  it  has  been  sought 
to  justify  legislation  involving  the  exercise  of  judicial  powers  upon 
the  authority  of  Calder  v.  Bull;  but  the  courts,  in  determining  its 
Talne  as  an  authority,  have  generally  not  failed  to  recognize  the 
anomalous  nature  of  the  power  which  the  Connecticut  assembly 
exercised  at  that  time.  Merrill  v.  Sherburne,  1  N.  H.  209,  213,  8 
Am.  Dec.  55,  61,  64;  Dash  v.  Van  Kleeck,  7  Johns.  499,  5  Am.  Dec. 
305;  Bates  v.  Kimball  2  D.  Chip.  86;  Lewis  v.  Webb,  3  Me.  326,  334; 
State  V.  Hufty,  11  La.  Ann.  316.  318,  per  Buchanan,  J.;  Griffin  v. 
Cunningham,  20  Gratt.  54;  Bradford  v.  Shine,  13  Fla.  393,  404,  7  Am. 
Rep.  243;  Trustees,  etc.  v.  Bailey,  10  Fla.  249,  254;  Statr  v.  Pease. 
8  Conn.  547;  Higbee  v.  Higbee.  4  Utah,  30,  5  Pac.  696;  Clark  v. 
Mitchell,  64  Mo.  574,  582;  Magill  v.  Lyman,  6  Conn.  67;  Burch  v, 
Newbury,  10  N.  Y.  390.  301,  394.  60  Am.  St.  Rep.  634.  In  other 
cases,  however,  this  distinction  is  not  so  clearly  recognized.  Rhine- 
hart  T.  Schuyler,  2  Gilm.  510:  Edwards  v.  Pope,  3  Scam.  473;  Bon- 
ner V.  Martin,  40  Ga.  505;  Chattaroi  Ry.  Co.  v.  Kinner.  81  Ky.  224. 
These  are  for  the  most  part  cases  of  statutes  of  a  judicial  character, 
which  were  equitable  and  remedial  in  their  operation;  as,  a  statute 
permitting  the  introduction  of  evidence  of  tender  of  payment  in  an 
action  on  a  note,  and  ordering  certain  prior  judgments  to  be  va- 
cated. Bonner  v.  Martin,  40  Ga.  505.  To  a  similar  effect  is  Brad- 
dee  V.  Brownfleld,  2  Watts  &  Serg.  285.  Statutes  ordering  a  new 
trial  in  certain  cases  where  there  existed  a  good  and  meritorious 
defense  also  come  under  this  category.  Ex  parte  Bibb,  44  Ala. 
152;  Ex  parte  Norton,  44  Ala.  185. 

The  general  rule,  under  the  various  Constitutions,  undoubtedly  is, 
that  a  legislature  cannot  enact  laws  that  are  in  the  nature  of  au 
exercise  of  judicial  functions.  A  statute  ordering  a  rehearing  or 
permitting  an  appeal  in  other  than  the  ordinary  manner  is  void  on 
this  ground.  Bates  v.  Kimball,  2  D.  Chip.  86;  Griffin  v.  Cunning- 
ham, 20  Gratt.  54;  Trustees,  etc.  v.  Bailey,  10  Fla.  249,  254,  Lewis 
V.  Webb,  3  Me.  334.  See  also  Burch  v.  Newbury,  10  N.  Y.  374, 
390,  391,  394.  Similarly  an  act  confirming  the  title  of*  land  in  B., 
which  operates  to  divest  A.*8  lawful  title.  Robinson  v.  Barfieid,  2 
Murph.  (N.  C.)  422;  although  such  an  act  is  generally  avoided  otf 
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other  grounds.  Brlnton  ▼.  Seevers,  12  Iowa,  389.  Le£:islatlT< 
crees  of  divorce  have  also  been  declared  void  as  an  ezerclfi 
Judicial  power.  Higbee  v.  Higbee,  4  Utah,  30,  6  Pac.  696;  Sta 
Fry,  4  Mo.  135,  144,  177. 

Eminent  domain.— Legislature  may  take  private  property 
public  use  upon  making  compensation,  pp.  394,  400. 

Calder  v.  Bull  is  approved  on  this  point  in  Robinson  y.  Barfie 
Murph.  (N.  C.)  390,  422;  Den  ex  dem.  Berdam  v.  Van  Riper,  1 
J.  L.  10,  14;  Scott  V.  Smart,  1  Mich.  302,  307;  New  Orleans,  etc 
R.  Go.  V.  New  Orleans,  26  La.  Ann.  521;  Beard  v.  Smith,  6  T 
Mon.  499,  500. 

Constitutional  law. —  State  legislatures  retain  powers  delegi 
to  them  and  not  taken  away  by  Federal  Constitution.  The  Fed 
government  possesses  only  powers  expressly  delegated,  p.  387. 

Cited,  and  doctrine  relied  on,  in  People  v.  Naglee,  1  CaL  235 
Am.  Dec.  315;  holding  valid  State  law  imposing  license  fee 
foreign  miners.  Cited  in  Hawkins  v.  Filklns,  24  Ark.  300,  disci 
ing  the  limitations  of  Federal  power;  Passenger  Cases,  7  How.  i 
12  L.  816,  reviewing  authorities  upon  State  and  Federal  pow< 
U.  S.  V.  New  Bedford  Br.,  1  Wood  &  M.  427,  F.  C.  15.867,  in  gem 
review  of  cases  on  the  subject;  Dunne  v.  People,  M  111.  129,  34  I 
Rep.  219,  examining  the  cases  on  this  subject  in  upholding  St 
militia  act;  Harlan  v.  People,  1  Doug.  (Mich.)  210,  applying 
general  principle  in  holding  that  States  have  concurrent  power  w 
the  Federal  government  in  punishing  counterfeiting;  Campbe 
Case,  2  Bland  Ch.  232,  237,  20  Am.  Dec.  373,  378,  discussing  i 
doctrine  generally. 

Constitutional  law. —  Supreme  Court  has  no  authority  to  adjud 
repugnancy  of  State  statute  to  State  Constitution,  p.  392. 

Cited  to  this  point,  dissenting  opinions.  State  v.  Hwfty,  11  La.  Ai 
316,  arguing  that  act  removing  public  officer  was  invalid;  Wllliai 
V.  Bank  of  aiichigan,  7  Wend.  553,  holding  foreign  corporation  w 
to  be  deemed  legally  constituted. 

Miscellaneous.— Calder  v.   Bull  is  cited  in   U.   S.  v.  Arredonc 

6  Pet.  715,  8  L.  556,  to  the  point  that  custom  and  usage  are  sourc 
of  some  of  our  law;  in  Jackson  v.  Magnolia,  20  How.  334, 15  L.  9i 
upon  question  of  admiralty  Jurisdiction;  in  State  v.  Wrightson,  I 
N.  J.  L.  209,  28  Atl.  65;  U.  S.  v.  Gilbert,  2  Sunm.  101.  P.  C.  15,2C 
and  U.  S.  v.  Harris,  1  Abb.  (U.  S.)  115,  F.  C.  15,312,  as  illustration  . 
a  legal  term  so  concise  that  its  meaning  can  only  be  determlm 
from  usage  r  in  State  v.  Dews,  Charlt.  (Ga.)  429,  to  point  that  tl 
contract  obligation  clause  applies  only  to  private  contracts;  i 
Cohen  v.  Wright,  22  Cal.  319,  to  the  point  that  mere  statutory  priv 
leges  are  liable  to  divestiture  by  the  legislature;  in  Magill  v.  Lymai 
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6  CJonii.  67,  remarking  that  decision  in  Calder  v.  Ball  was  not  part 
of  the  prohate  record  of  Connecticut;  and  in  Hiclcs  v.  Hotchkiss, 

7  Johns.  Ch.  310,  11  Am.  Dec.  480,  arguing  in  support  of  bankrupt 
law;  North,  etc.,  Min.  Co.  v.  U.  S.,  88  Fed.  Rep.  679,  not  in  point; 
People  V.  Turner,  74  N.  W.  519,  on  waiver  of  objection  in  criminal 
case;  U.  S.  ▼.  William,  28  Fed.  Gas.  618,  as  to  author  of  Federalist; 
Ma^U  V.  Brown,  16  Fed.  Cas.  420,  to  point  that  legislatiye  usage  la 
evidence  of  supreme  law,  where  unwritten. 

3  Daa  401-408,  1  L.  655,  WILSON  v.  DANIEL. 

Verification  of  record  is  defective  unless  the  original  citation  to 
the  defendant  in  error,  signed  by  the  judge,  be  returned,  p.  402. 

"Writ  of  error  lies,  although  a  judgment  is  imperfect  and  informal, 
wliere  it  is  such  that  an  execution  could  issue  on  It,  p.  406. 

Cited  in  Brewer  v.  Ware,  18  N.  J.  L.  371,  holding  the  writ 
will  not  lie  to  bring  up  the  proceedings  on  the  trial  of  a  feigned 
Issue;  Harris  v.  Hopkson,  5  Tex.  533,  where  the  Supreme  Court  re- 
ceived affidavits  to  prove  appeal  bond  not  filed  within  time,  but 
fraudulently  antedated. 

Jurisdiction  on  appeal,  based  upon  amount  In  dispute,  Is  deter- 
mined by  the  amount  demanded  by  the  plaintiff,  p.  405. 

Wilson  V.  Daniel  is  a  leading  case  on  this  proposition  and  its 
citations  show  a  great  number  of  applications:  Mills  v.  Couchman, 
4  J.  J.  Marsh,  242,  holding  that  in  actions  ex  contractu  the  amount 
in  controversy  is  the  debt  or  damages  sued  for;  Hay  ward  v.  Nord- 
benc  Mfg.  Co.,  85  Fed.  6,  holding  jurisdiction  cannot  be  defeated  un- 
der this  act  if  the  amount  declared  might  be  recovered,  unless  the 
amount  stated  was  colorable;  Odell  v.  Culbert,  9  Watts  &  S.  68,  42 
Am.  Dec.  319,  holding  that  if  the  sum  demanded  is  reduced  below  the 
required  amount  by  set-offs,  the  court,  nevertheless,  has  jurisdiction; 
Swigley  v.  Dickson,  2  Tex.  195,  where  suit  was  brought  on  a  note, 
the  amount  due  on  which  had  been  reduced  by  payment  to  less 
than  $100;  Kline  v.  Wood,  9  Serg.  &  R.  299,  holding  lliat  the  District 
Court  has  no  jurisdiction  where  the  value  put  In  demand  by  the 
plaintifTs  declaration  is  under  $100;  Sweeney,  ex  parte,  126  Ind. 
.'^90,  27  N.  B.  129,  where  the  question  was  discussed  as  to  the  effect 
of  the  amount  of  the  recovery  on  the  jurisdiction;  Murphy  v. 
Howard,  Hempst.  206,  F.  C.  9,949a,  an  action  of  assumpsit  for  the 
value  of  a  keel  boat;  Vance  v.  W.  A.  Vandercook  Co.,  170  U.  S.  472, 
42  L.  1,113,  18  S.  Ct.  647,  where,  from  the  case  stated,  a  judgment 
could  not  be  rendered  for  a  sum  sufficient  to  give  jurisdiction,  al- 
though the  damages  were  laid  at  a  larger  sum;  Spear  v.  Place,  11 
How.  526,  13  L.  798,  where  a  libel  was  filed  against  a  schooner, 
her  tackle  and  cargo,  on  a  claim  for  salvage;  O'Reilly  v.  Murdock, 
1  Gill,  39,  holding  that,  in  cases  of  tort,  sounding  in  damages,  the 
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amount  put  in  demand  Is  the  test  of  jurisdiction;  Herbert  -v.  Halt 
54  Fed.  251,  a  bill  in  equity  to  enjoin  execution  and  malntena 
of  a  nuisance;  Holt  v.  Malony,  2  N.  H.  324,  an  action  of  trover 
household  goods;  Hancoclc  v.  Barton,  1  Serg.  &  R.  269,  an  act 
of  trespass  vi  et  armis  for  an  assault  and  battery;  Slngrleton 
Madison,  1  Bibb.  (Ky.)  345,  and  Strong  y.  Daniels,  3  Mich.  472,  b< 
actions  of  trespass  on  the  case;  Burr  v.  Bayne,  10  Watts,  300, 
action  of  trespass  de  bonis  asportatis;  Norton  v.  Hart,  1  Ohio,  : 
holding  that  the  plaintiff,  in  actions  for  ti-espass  upon  real  proper 
where  the  damages  laid  exceed  $100,  is  entitled  to  costs;  Barry 
Edmunds,  116  U.  S.  560,  29  L.  732,  6  S.  Ot.  506,  where  exempls 
damages  beyond  the  sum  necessary  to  give  jurisdiction  were  claim 
in  an  action  for  malicious  trespass. 

Denied  in  Gordon  v.  Ogden,  3  Pet.  34,  7  L.  593,  holding  that  t 
jurisdiction  depends  upon  the  sum  in  dispute  as  it  stands  ui>on  t 
writ  of  error;  said  to  be  overruled  by  Gordon  v.  O^den  in  Hilton 
Dickinson,  108  IT.  S.  169,  172,  174,  175,  27  L.  689,  (J90,  691,  2  S.  ( 
426,  428,  430,  laying  down  the  rule  as  to  cases  in  which  the  Supren 
Court  had  jurisdiction;  Decker  v.  Williams,  73  Fed.  310,  holding  tl 
District  Court  of  Alaska  had  no  jurisdiction  over  appeals  fro 
United  States  commissioners  unless  the  amount  Involved  is  |20 
Gordon  v.  Ross,  2  Cal.  157,  holding  that  though  the  plaintiff  recov< 
less  than  11200,  the  defendant  may  appeal  if  the  costs  added  to  tl 
judgment  exceed  $200;  Tipton  v.  Chambers,  1  Mete.  (Ky.)  568,  hol< 
ing  the  judgment  to  be  the  test  of  appellate  jurisdiction;  Qulmb 
V.  Hopping,  52  N.  J.  L.  118,  19  Atl.  123,  the  court  saying  that  th 
act  of  New  Jersey  differs  from  the  Federal  act.  Distinguished  1 
Holden  v.  Utah,  etc.  Co.,  82  Fed.  210,  holding  rule  changed  by  ac 
of  March  3,  1875. 

Miscellaneous. —  Cited  erroneously  in  Dale  v.  The  Governor,  J 
Stew.  418. 

3  Dall.  409-410,  1  L.  658,  DEWHURST  v.  COULTHARD. 

Supreme  Court  will  not  take  cognizance  of  any  suit  or  controvers} 
which  was  not  brought  before  them  by  the  regular  process  of  law, 
p.  410. 

Cited  in  Hoover  v.  Hanna,  3  Blackf.  48,  where  a  suit  was  com- 
menced by  the  appearance  of  the  parties  and  their  filing  an  agree- 
ment as  to  the  facts;  Caulk  v.  Fox,  13  Fla.  147,  where  it  was  appar- 
ent that  only  a  portion  of  the  proceedings  were  embraced  in  what 
was  certified. 

Distinguished  in  Mitchell  v.  McMillan,  3  Mart.  (O.  S.)  684,  6  Am. 
Dec.  694,  where  the  effect  of  a  foreign  discharge  was  considered, 
the  court  saying  the  point  was  not  discussed  in  the  principal  case» 
as  it  went  off  on  another  ground. 


91  Notes  on  U.  S.  Reports.  8  DalL  410-415 

3  Dan.  410-411,  1  L.  658,  EX  PARTE  HALLOWELL. 

One  admitted  originally  as  an  attorney  of  the  Supreme  Court 
transferred  to  the  roll  of  counsellors,  p.  411. 
No  citations. 

3  Dall.  411-415,  1  L.  658,  FOWLER  v.  LINDSEY. 

Jurisdiction. —  A  case  belonging  to  the  jurisdiction  of  the  Su- 
preme Ck)urt,  on  account  of  the  interest  of  a  State  in  the  controversy, 
must  be  a  case  In  which  a  State  is  either  nominally  or  substantially 
a  party;  it  is  not  sufficient  that  a  State  may  be  consequentially 
affected,  p.  412. 

Cited  in  Wisconsin  v.  Pelican  Ins.  Co.,  127  U.  S.  288,  32  L.  242, 
8  S.  Ct,  1, 373,  holding  the  Supreme  Court  did  not  hare  original  juris- 
diction of  an  actidn  by  a  State  upon  a  judgment  recovered  by  it, 
in  one  of  its  own  courts,  against  a  citizen;  McNutt  v.  Bland,  2  How. 
27,  11  L.  166,  In  dissenting  opinion,  holding  that  a  citizen  of  another 
State  has  a  right  to  sue  upon  a  sheriff's  bond,  and  the  fact  that 
the  governor  and  party  sued  are  citizens  of  the  same  State  will  not 
oust  the  Circuit  Court  of  jurisdiction;  Poindexter  v.  Greenhow,  114 
TJ.  8.  296,  29  L.  195,  5  S.  Ct  917,  where  the  question  was  as  to 
whether  a  State  had  an  interest 

Distinguished  in  Governor  of  Georgia  v.  Madrazo,  1  Pet.  122,  7 
L.  79,  where  the  court  said  that  there  was  no  case  in  which  a  State 
had  been  sued  without  making  it  a  party;  New  Jersey  v.  New  York, 
5  Pet  290,  8  L.  129,  the  court  saying  that  no  doubt  was  entertained 
In  the  principal  case  of  the  propriety  of  exercising  original  jurisdic- 
tion, had  the  State  been  a  party;  State  ex  rel.  v.  Doyle,  40  Wis.  206, 
where  a  suit  was  prosecuted  in  a  Federal  court  against  a  State 
officer,  in  his  official  capacity  only,  to  affect  a  right  of  the  State 
only. 

Conflicting  State  boundaries. —  One  State  may  file  a  bill  to  quiet 
title  to  the  boundaries  of  disputed  territory,  and  the  Supreme  Court, 
to  effectuate  justice,  may  appoint  commissioners  to  ascertain  and 
report  these  boundaries,  p.  413. 

Cited  in  Rhode  Island  v.  Massachusetts,  12  Pet  727,  744,  749, 
9  L.  1261,  1268,  1670,  where  the  court  considered  the  question  of 
jurisdiction  over  boundaries  between  States;  United  States  v.  Texas, 
143  U.  S.  647,  36  L.  293,  12  S.  Ct  494,  holding  the  Supreme  Court 
had  original  jurisdiction  of  a  suit  in  equity,  by  the  United  States 
against  a  State,  to  determine  the  boundary  between  that  State  and 
a  Territory;  Kennedy  v.  Elliott  85  Fed.  835,  holding  a  suit  to  quiet 
title  would  not  lie  by  an  individual  while  the  boundary  of  States, 
involving  the  particular  property,  was  in  controversy. 
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Certiorari  never  issues  from  a  superior  to  an  Inferior  coui 
remove  a  cause  merely  because  of  a  defect  of  jurisdiction,  p. 

Cited  In  People  ex  rel.  v.  Lindsay,  1  Idaho,  398,  on  the  point  tl 
is  the  practice  of  the  Supreme  Court  of  the  Unite«l  States  to 
the  writ  of  certiorari  only  in  and  of  Us  appellate  Jurisdiction; 
net  V.  City  of  Jacksonville,  18  Fla.  527,  holding  that  if  the  courl 
Jurisdiction,  and  there  is  no  irregularity  or  lUegdlity  in  the 
cedure,  the  certiorari  must  be  quashed;  American  Constr.  O 
Jacksonville,  etc.,  Ry.  Co.,  148  U.  S.  380,  37  L.  490,  13  S.  Ct. 
on  the  point  that  the  writ  has  never  been  issued  to  bring  up,  i 
an  inferior  court  of  the  United  States,  for  trial,  a  case  within 
exclusive  Jurisdiction  of  the  higher  court. 

3  Dall.  415-425,  1  L.  660,  CLARKE  v.  RUSSBL. 

Acknowledgement  of  the  Judge's  seed,  affixed  to  a  bill  of  ei 
tions,  is  not  necessary  where  the  bill  of  exceptions  has  been  ta4 
to  the  record,  p.  420. 

Cited  in  Brown  v.  Caldwell,  10  Serg.  &  R.  114,' 13  Am.  Dec 
the  court  saying  the  bill  of  exceptions  is  not  a  part  of  the  rec 
it  is  tacked  to  it,  its  authority  depends  upon  the  acknowledgi 
by  the  Judge  of  his  seal;  Withers  v.  Gillespie,  7  Serg.  &  R.  15, 
court  saying  that,  under  the  Pennsylvania  practice,  the  bill  of 
ceptions  is  a  part  of  the  record  and  always  comes  up  with  it;  Ag 
V.  Campbell  17  N.  J.  L.  296,  holding  a  bill  of  exceptions  musi 
drawn  up  and  sealed  at  the  time  of  the  trial  and  cannot  be  sei 
afterwards  without  consent 

Letters  are  sufficiently  identified,  in  a  bill  of  exceptions,  wl 
they  are  so  referred  to  by  words  and  plain  intendment  that  tl 
can  be  no  doubt  of  their  being  the  same,  p.  421. 

Cited  in  Sams  v.  King,  18  Fla.  555,  holding  that  where  pai 
are  referred  to  in  the  bill  of  exceptions,  filed  In  the  Circuit  Co 
with  sufficient  certainty,  the  insertion  of  the  papers  In  extens( 
the  record  prepared  for  the  appellate  court  is  proper. 

Evidence  which  is  not  stated,  or  even  referred  to,  in  a  bill  of 
ceptions,  must  be  excluded  from  a  discussion  arising  on  the  bili 
exceptions,  p.  421. 

Cited  in  Downing  ▼.  Funk,  5  Rawle,  73,  where  the  counsel  i 
cussed  principles  not  presented;  Barnard  v.  Vignaud,  10  Mart  (0. 
637,  on  the  point  that  a  party  objecting  to  the  introduction  of  a  t 
ness  must  declare  why  he  is  incompetent 

Bills  of  exchange  which  have  not  been  accepted,  and  which  h( 
been  protested  for  nonpayment  are  admissible  in  evidence  in  an 
tion  for  nonpayment  without  evidence  of  nonacceptance,  p.  424. 

Cited,  and  principle  applied,  in  Hodgson  v.  Turner,  1  Cr.  C.  C. 
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P.  C.  6,570,  holding  that  In  an  action  against  the  indorser  of  a  for- 
eign bill  of  exchange  for  nonpayment,  It  Is  not  necessary  to  produce 
protest  for  nonacceptance;  Read  v.  Adams,  6  Serg.  &  R.  358,  359, 
holding  that  in  an  action  by  the  Indorsee  of  a  foreign  bill,  protested 
for  nonacceptance,  it  was  not  necessary  to  prove  notice  of  the  non- 
acceptance  of  the  bilL  See  also  43  Am.  Dec.  223,  note,  and  96 
Am   Dec.  604,  note,  discussing  the  subject  of  protest,  and  protest 

as  evidence. 

Distinguished  In  United  States  v.  Barker,  4  Wash.  469,  P.  0.  14,520, 
holding  that  notice  of  the  refusal  to  accept  or  of  the  protest  for 
nonacceptance  must  be  given;  Duncan  v.  Course,  1  Mill  (S.  0.),  103, 
holding  that  protest  of  a  foreign  bill  for  nonacceptance  is 
necessary. 

Denied  In  Cullum  v.  Casey,  9  Port,  134,  33  Am.  Dec.  304,  holding 
the  weight  of  authority  is  decisively  In  favor  of  the  necessity  of 
protest  where  acceptance  of  a  foreign  bill  is  refused. 

Evidence. —  Undertaking  which  Is  required  to  be  In  writing  can- 
not be  varied  or  added  to  by  parol  evidence,  p.  424. 

This  proposition  Is  affirmed  and  the  principle  applied  in  a  num- 
ber of  citations:    Bradley  v.  Washn.,  etc.,  P.  Co.,  13  Pet.  101,  10  L. 
79,  holding  parol  evidence  admissible  to  apply  the  contract  to  Its 
proper  subject-matter  where,  otherwise,  the  application  could  not  be 
made;  Rogers  v.  Atkinson,  1  Ga.  20,  holding  that  conversations  and 
stipulations  anterior  to  or  contemporaneous  are  merged;   Ratliff 
V.  Ellis,  2  Iowa,  63,  63  Am.  Dec.  473,  holding  that  an  absolute  deed 
cannot  be  changed  into  one  of  trust  unless  there  be  fraud,  accident 
qp  mistake;  Rich  v.  Elliott,  10  Vt.  214,  holding  parol  evidence  was 
not  admissible  to  show  that  a  different  line  was  Intended  than 
that  described  in  the  deed;  Bank  of  St.  Mary's  v.  Mumford,  6  Oa. 
77,  holding  that  parol  evidence  Is  admissible  in  a  suit  against  Joint 
and  several  promisors  to  show  that  one  was  security  only;  Snapp 
V.  Moore,  2  Over.  237,  holding  that  the  admissions  of  a  Joint  obligor, 
though  not  a  party,  are  admissible  against  his  co-obligors;  Smith  v. 
Williams,  1  Murph.  (N.  C.)  433,  4  Am.  Dec.  569,  where,  on  a  sale  of 
a  slave,  it  was  held  that  a  warranty  of  soundness  could  not  be 
proved  by  parol;  Bumford  v.  Purcell,  4  G.  Gr.  489,  holding  a  parol 
promise  to  pay  the  debt  of  another  without  consideration,  void; 
Eaton  V.  Mayo,  118  Mass.  143,  where  the  question  was  as  to  whether 
a  certain  letter  amounted  to  a  guaranty;  O'Harra  v.  Hall,  4  Dall. 
340,  1  L.  859,  where,  in  an  action  by  the  assignee  of  a  bond  against 
the  assignor,  the  plaintiff  attempted  to  show  the  assignor  had  guar- 
anteed the  payment;  Hodgkins  v.  Bond,  1  N.  H.  286,  an  assumpsit 
upon  a  promise  of  a  defendant  to  guaranty  the  payment  of  a  note; 
Douglass  V.  Reynolds,  7  Pet.  119,  8  L.  629,  where,  in  an  action  upon 
a  guaranty,  evidence  was  held  admissible  to  establish  that  credit 
had  been  given  upon  the  strength  of  it;  Hall  v.  Rand,  8  Conn.  575, 
where,  In  an  action  on  a  guai'anty,  parol  evidence  of  the  subject- 
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matter  and  of  the  circumstances  was  held  inadmissible;  in  the 
to  Lanusse  v.  Barker,  3  Wheat.  148,  4  L.  356,  where  cases  or 
subject  of  the  construction  of  guarantees  are  cited;  O'Harra  v.  '. 
18  Fed.  Cas,  628.  rejecting  evidence  to  alter  a  writing;  Emers< 
Slater,  22  How.  42,  16  L.  365,  holding  that  parol  evidence  is  ad 
slble  to  show  that  the  parties  had  subsequently  made  a  new 
agreement;  Swain  v.  Seamans,  9  Wall.  272;  19  L.  560,  the  court 
Ing  that  cases  differ,  but  the  better  opinion  seems  to  be  th^ 
written  contract,  within  the  statute  of  frauds,  cannot  be  va 
by  parol  agreement;  Peisch  v.  Dickson,  1  Mason,  12,  F.  C.  10 
where  the  rules  as  to  latent  and  patent  ambiguities  were  stated. 
Distinguished  in  Packard  v.  Richardson,  17  Mass.  142,  9  Am.  '. 
135,  where  the  principal  case  was  cited  as  deciding  that  the 
sideration  of  a  promise  to  pay  the  debt  of  another  must  b< 
writing.  • 

3  Dall.  425-466,  1  L.  665,  SIMS  v.  IRVINE. 

Compact  between  States  by  which  one  State  cedes  disputed  t€ 
tory  to  another,  together  with  an  act  confirming  the  rights 
holders  of  the  ceded  territory,  confers  a  complete  legal  title  uj 
a  holder,  p.  456. 

Cited  in  Rhode  Island  v.  Massachusetts,  12  Pet.  725,  9  L.  li 
a  suit  to  establish  a  boundary;  Pollard  v.  Kibbe,  14  Pet.  413,  416, 
Ij.  519,  521,  where  ejectment  was  brought  for  a  piece  of  land 
Mobile,  the  title  to  which  was  confirmed  by  a  special  act  of  c 
gress;  Coleman  v.  Doe  ex  dem.  Tish  Ho  Mah,  4  Sm.  &  M.  49,  he 
ing  that  a  legal  title  is  vested  in  an  Indian  who  brought  hims 
within  the  provisions  of  the  fourteenth  article  of  the  Dane 
Creek  treaty. 

Public  lands.— Warrant  and  survey  accompanied  by  payme 
though  unaccompanied  by  a  patent,  give  a  legal  right  of  ent 
p.  457. 

This  holding  and  the  principle  underlying  it  have  been  varioui 
referred  to  and  applied:  Cox  v.  Cromwell,  3  BInn.  119,  holding  tl 
an  estate  of  this  kind  is  stronger  than  that  of  a  man  wLo  has  c( 
tracted  to  purchase  land  and  paid  his  money  but  obtained 
conveyance;  Wells  v.  Wright,  3  Wash.  254,  F.  C.  17,405,  whi 
held  that  a  party  cannot  set  up  a  title  by  settlement  prior  to  t 
day  stated  for  the  commencement  of  his  settlement  in  the  warra 
issued  to  him;  Herron  v.  Dater,  120  U.  S.  471,  30  L.  751,  7  S.  ( 
623.  and  Kirk  v.  Smith,  9  Wheat.  297,  where  in  both  cases  t 
court  said  that  a  warrant,  a  survey  and  payment  give  an  absolu 
estate;  Goodlet  v.  Smithson,  5  Port.  249,  30  Am.  Dec.  563,  holdii 
that  the  purchaser,  by  the  act  of  entry  and  payment,  acquires  i 
inchoate  legal  title  which  may  be  alienated  or  divested;  Winter 
Jones,  10  Ga.  202,  54  Am.  Dec.  387,  holding  that  the  holder  of 
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receipt  from  the  State  for  the  price  Is  Indefeaslbly  entitled  to  a 
patent;  Cawley  v.  Johnson,  21  Fed.  495,  holding  that  a  receipt 
Issued  npon  payment  constitutes  such  a  conveyance  that  It  will 
form  the  foundation  of  an  adverse  possession;  Murphy  v.  Packer, 
152  U.  S.  399,  38  L.  490,  14  S.  Ct.  G36,  holding  that  It  was  not  com- 
petent for  the  State  to  affect  that  title  by  a  subsequent  patent  to  a 
stranger;  Bagnell  v.  Broderlck,  13  Pet.  456,  10  L.  245,  In  dissenting 
opinion,  where  it  was  held  that  a  patent  iroui  the  United  States  was 
conclusive  in  an  action  at  law;  Hamilton  v.  Avery,  20  Tex.  635, 
holding  that  a  proviso  In  an  act  saving  the  rights  of  third  persons, 
saved  the  claim  of  one  who  had  caused  a  certificate  to  be  located 
on  part  of  the  land;  Mitchell  v.  United  States,  9  Pet.  747,  9  L.  296, 
in  which  a  claim  to  lands  derived  from  grants  by  the  Creek  and 
Seminole  Indians,  ratified  by  the  local  authorities  of  Spain  before 
the  cession,  was^  confirmed;  Doe  v.  Eslava,  9  How.  447,  13  L.  210, 
where  there  were  conflicting  claims  and  both  had  been  confirmed 
by  acts  of  congress,  aujd  the  question  was  as  to  which  claim  had 
priority;  Mayer  v.  Foulkrod,  4  Wash.  355,  F.  C.  9,341,  where  the 
court  considered  the  effect  of  a  legal  remedy  upon  the  jurisdiction 
of  equity. 

Limited  in  Copley  v.  Riddle,  2  Wash.  354,  F.  C.  3,214,  where  eject- 
ment w!is  brought  and  the  plaintiff  nonsuited  because  no  proof  of 
payment  appeared;  Dubois  v.  Newman,  4  Wash.  77,  F.  C.  4,108,  the 
court  saying  this  doctrine  was  peculiar  to  Pennsylvania. 

Boundaries.— Where  a  navigable  river  Is  a  boundary  the  middle 
of  the  bed  of  the  river  is  the  boundary  line,  p.  463. 

Cited  in  Trapler  v.  Wilson,  2  McCord,  197,  where  a  grant  of  land 
having  the  general  course  of  an  island  was  construed. 

Title  sufficient  to  support  ejectment. —  A  warrant  and  survey  ac- 
companied by  payment  confer  a  title  sufficient  to  sustain  ejectment, 
although  a  patent  has  not  Issued,  p.  465. 

Cited  and  principle  applied  in  Doe  v.  West,  1  Blackf.  134,  holding 
that  in  ejectment,  a  prior  peaceable  possession  under  a  claim  of 
right  will  prevail  against  a  mere  intruding;  Jackson  ex  rel.  McCon- 
nell  V.  Wilcox,  1  Scam,  373,  holding  that  the  certificate  of  a  register 
of  a  land  ©flice  is  of  as  high  authority  as  a  patent;  Donald  v. 
McKinnon,  17  Fla.  749,  where  a  party  purchased  the  title  of  a  land- 
lord at  execution  and  sued  the  lessee  to  recover  possession;  Strother 
V.  Lucas,  12  Pet  452,  9  L.  1154,  an  ejectment  upon  a  title  confirmed 
by  a  board  of  commissioners;  Wilson  v.  Kllcannon,  1  Over.  205, 
where  a  bill  in  equity  was  brought  to  prevent  the  dispossession  of 
plaintiff  by  an  ejectment  brought  by  defendant 

Assignability  of  right.—  Right  to  unappropriated  land  in  America 
under  royal  proclamation  for  military  services  is  assignable  and  a 
patent  can  issue  to  the  assignee,  p.  456. 
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4  Dall.  1-5,  1  L.  715,  STATE  OF  NEW  YORK  ▼.  CONNBCTIC 

InJuxLction.— Act  of  congress  requiring  party  suing  therefoi 
give  notice  to  adverse  party  extends  to  injunctions  granted  by 
preme  or  Circuit  Courts,  as  well  as  by  single  judge,  p.  2. 

Cited  and  rule  applied  in  Wynn  v.  Wilson,  Hemp.  609,  Fed.  i 
18,116,  denying  injunction;  Mowrey  v.  Indianapolis,  etc.,  4  Bias. 
F.  C.  0,801,  dissolving  injunction. 

Injunction.—  Application  for,  must  give  adverse  party  such  no 
as  is  reasonable  under  the  circumstances,  p.  2. 

Injunction.— To  stay  proceedings  at  law  will  be  granted  only 
the  instance  of  a  party  to  such  proceedings  or  one  interes 
therein,  pp.  5-6. 

Cited  and  principle  applied  In  McDowell's  Appeal,  123  Pa.  St  4 
16  Atl.  750,  where  plaintifiT  was  held  to  be  a  party  interest 
within  the  rule. 

Courts.— Instance  of  jurisdiction  of  Supreme  Court  where  St 
a  party,  pp.  1-5. 

Cited  as  instance  of  exercise  of  original  jurisdiction  by  Supre 
Court  where  suit  against  a  State,  Governor  v.  Madrazo,  1  Pet  122 
L.  70;  New  Jersey  v.  New  York,  5  Pet  200,  8  L.  120;  Wisconsin 
Pelican  Ins.  Co.,  127  U.  S.  288,  32  L.  242,  8  S.  Ct  1373,  collect! 
and  reviewing  authorities;  State  ex  rel.  v.  Doyle,  40  Wis.  "205,  c 
lecting  authorities.  Cited  as  showing  that  the  Federal  Suprei 
Court  exercises  its  Jurisdiction  without  enabling  acts  of  congress 
refuting  argument  that  enabling  act  was  necessary  to  exercl 
of  jurisdiction  of  Justice  of  the  peace,  More  v.  Woodruff,  5  Ai 
215;  and  elsewhere  in  refuting  argument  as  to  concurrent  Jur 
diction  of  law  and  equity  in  the  State  court  Hempstead  v.  Watkii 
6  Ark.  357,  42  Am.  Dec.  702.  Cited  erroneously  to  a  question 
admiralty  Jurisdiction  in  Waring  v.  Clarke,  5  How.  480,  12  L.  240 

Courts.— The  Supreme  Court  will  not  take  cognizance  of  a  si 
by  a  State  respecting  territory  unless  some  substantial  right  of  8< 
as  distinguished  from  mere  political  Jurisdiction  la  involved,  p. 
note. 

Cited  in  Georgia  v.' Stanton,  6  Wall.  72,  18  L.  723,  holding  suit  cai 
Ing  in  question  the  reconstruction  acts  Involved  a  political  questic 
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within  the  mle,  and  would  not  be  considered;  dissenting  opinion, 
Rhode  Ishind  v.  Massachusetts,  12  Pet.  753,  9  L.  753,  arguing  that 
boundary  dispute  between  States  raised  a  political  question. 

Equity  practice.—  Subpoena  In  equity  should  be  served  sixty  days 
before  its  return,  p.  6. 

4  DalL  e,  1  L.  717,  HAZLEHURST  ▼.  UNITED  STATES. 
No  citations. 

4  DalL  7-8,  1  L.  717,  TURNER  v,  ENRILLE. 

Oonrts.— Jurisdiction  depending  upon  alienage  or  diverse  citizen- 
ship must  affirmatively  appear  on  the  record,  p.  8. 

Cited  and  principle  applied  In  Morgan  v.  Gay,  19  WaU.  83,  22  L. 
100,  where  citizenship  of  plaint! ITs  assignors  was  not  averred  and 
judgment  reversed;  Bank  v.  Willis,  3  Sura.  473,  F.  G.  885,  applying 
the  rule  to  averments  of  citizenship  of  members  of  a  corporation; 
Morrison  y.  Bennet,  1  McLean,  330,  Fed.  Gas.  9,843,  holding  failure 
to  aver  citizenship  of  one  of  several  defendants  ousted  Jurisdiction 
as  to  him;  Gommlssloners  v.  Thompson,  18  Ala.  697,  applying  rule 
to  commissioners  court  of  State;  Ingraham  v.  Arnold,  1  J.  J.  Marsh. 
407,  holding  averments  sufficient;  Gamp  v.  Wood,  10  Watts,  122,  re- 
quiring that  certain  Jurisdictional  facts  appear  In  record  of  Justice 
court  action*    Glted  In  dissenting  opinion,  Dred  Scott  v.  Sandford,  39 
How.  473,  15  L.  728,  arguing  that  a  plea  to  the  Jurisdiction  of  the 
Circuit  Court  could  not  be  waived;  In  dissenting  opinion,  Marshall 
V.  Baltimore,  etc.,  16  How.  840,  14  lu  964,  the  case  holding  sufficient 
an  averment  that  defendant  was  a  body  corporate  created  by  the 
legislature  of  Maryland;  dissenting  opinion,  McNutt  v.   Bland,  2 
How.  20,  11  Ii.  163,  cdllecting  authorities;  dissenting  opinion,  Bier- 
bower  v.  Miller,  30  Neb.  181,  47  N.  W.  2. 

Practice.— Costs  In  Supreme  Court  taxed  against  defendant  In 
error,  the  suit  being  reversed  for  want  of  Jurisdiction  in  Circuit 
Court,  p.  8. 

Cited  as  Illustrating  this  practice  In  holding  that  defendant  in 
error  may  recover  costs  incident  to  motion  to  dismiss  for  want  of 
Jurisdiction,  Bradstreet  v.  Higgins,  114  U.  S.  264,  29  L.  176,  5  S. 
Ct  880. 

Practlc©.—  Want  of  Jurisdiction  of  Circuit  Court  raised  by  writ 
of  error,  pp.  7,  8. 

Cited  in  Jim  v.  State,  3  Mo.  163,  to  point  that  want  of  Jurisdiction 
in  Federal  courts  Is  taken  advantage  of  by  writ  of  error,  by  de- 
murreTt  or  at  the  trial  by  motion  In  arrest  of  Judgment 
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4  DalL  8^11,  1  L.  718,  TURNER  v.  BANK  OF  NORTH  AMEBIC 

Jurisdiction.—  Under  judiciary  act  of  1789  the  assignee  of  a  cb< 
in  action  may  not  sue  in  Federal  Circuit  Court  unless  his  assigi 
might  have  done  so,  p.  11. 

This  holding  is  followed  in  Mollan  v.  Torrance,  9  Wheat.  539, 
L.  154,  ruling  accordingly  that  an  indorsee  suing  a  remote  indon 
must  show  the  citizenship  of  intermediate  indorsers  to  be  dlffen 
from  that  of  defendant;  Morgan  v.  Gay,  19  Wall.  83.  22  L.  100,  ho 
ing  similarly  as  to  suit  by  indorsee  against  payed;  Coffee  v.  Plante 
Banl5,  13  How.  187,  14  L.  IOC,  denying  jurisdiction  of  suit  by  indon 
of  check  on  this  ground;  Phillips  v.  Preston,  5  How.  291,  12  L.  II 
and  Bank  v.  Moss,  6  How.  3G,  12  L.  334,  applying  the  rule  In  denyi 
jurisdiction  as  to  counts  of  a  complaint  based  upon  a  negotiable 
strument,  but  sustaining  the  jurisdiction  as  to  certain  other  co 
mon  money  ctmnts  for  the  same;  Brown  v.  Noyes,  2  Wood.  & 
79,  F.  C.  2,023,  ruling  similarly;  United  States  v.  McNalr,  56  F< 
327,  and  Rogers  v.  Linn,  2  McLean,  127,  F.  C.  12,015,  sustalni 
demurrer  for  absence  of  allegation  of  diverse  citizenship  of  origli 
parties;  Corbin  v.  Black  Hawk,  105  U.  S.  667,  26  L.  1139,  applyl 
rule  to  suit  for  specific  performance,  holding  It  a  suit  to  recover 
chose  in  action  within  the  statute;  Bradley  v.  Rhines,  8  Wall.  3t 
19  L.  469,  applying  it  to  suit  upon  a  lease  by  an  assignee.  Clt 
ana  applied  in  Parker  v.  Ormsby,  141  U.  S.  85,  35  L.  656,  11  S.  < 
913,  reviewing  authorities,  noting  the  limitations  of  the  rule,  a 
quoting  later  statutes  of  1875  and  1887  abrogating  its  provisio 
as  to  certain  negotiable  instruments. 

Distinguished  in  Evans  v.  Gee,  11  Pet.  83,  9  L.  641,  holding  tra] 
feree  of  a  bill  of  exchange  might  sue  in  Federal  court  although  or 
inal  parties  were  all  of  same  State;  Bushnell  v.  Kennedy,  9  Wall.  3 
19  L.  738,  holding  rule  inapplicable  to  cause  removed  from  Sti 
court;  Holmes  v.  Goldsmith,  147  U.  S.  157,  37  L.  121,  13  S.  Ct.  2 
also  holding  it  inapplicable  where  the  maker  of  the  note  was 
accommodation  party  to  the  use  of  the  payee,  a  citizen  of  1 
same  State,  and  the  transferee  was  of  a  different  State;  Jew 
V.  Bradford,  45  Fed.  802,  holding  a  suit  to  compel  transfer  of  c 
porate  stock  on  corporate  books,  not  a  suit  on  a  chose  in  acti 
within  the  act;  Vamer  v.  West,  1  Woods,  495,  F.  C.  10,885,  denyi 
the  application  of  the  principle  where  tiie  note  was  made  paya 
to  A.  B.,  or  bearer,  and  transferred  by  mere  delivery;  and  Dune 
V.  Bowler,  3  McLean,  208,  F.  C.  4,140,  where  the  instrument  si 
upon  was  a  mortgage  and  the  suit  was  by  an  assignee  to  foredc 
though  the  original  parties  were  of  the  same  State.  The  rule  v 
abrogated  as .  to  negotiable  instruments  by  act  of  1875,  Adams 
Commissioners,  23  Fed.  212,  holding  county  warrants  negotla 
within  that  act;  and  restored  as  to  all  save  bills  of  exchange 
act  of  1887,  Parker  v.  Ormsby,  141  U.  S.  85,  35  L.  656,  11  S.  Ct  91i 
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JnrUdlction  —  Pleadings.— The  inferior  Federal  courts  are  of 
limited  jurisdiction  and  the  Jurisdictional  facts  should  appear  upon 
the  record.  Ayerment  that  A.  "used  trade"  at  a  certain  place  Is 
insufficient  averment  of  his  citizenship,  p.  11. 

This  rule  Is  cited  and  applied  in  Grace  v.  American  Co.,  109  U.  S. 
283,  27  L.  d35,  3  S.  Ct  210,  collecting  authorities  and  holding  aver- 
ment that  A.  is  a  resident,  or  "of"  a  certain  State  insufficient; 
Homthall  v.  Collector,  9  Wall.  565,  19  L.  562;  Assessor  v.  Osbomes, 
9  Wall.  575,  19  L.  751,  holding  insufficient,  averment  that  parties 
"were  in  trade  in  certain  place;  Continental  Co.  v.  Rhoads,  119  U.  S. 
230,  30  Lu  380,  7  S.  Ct  193,  collecting  authorities  and  holding 
essential  an  averment  of  citizenship  of  administrator  as  well  as  of 
his  testator;  Bank  v.  Willis,  3  Sumn.  473,  F.  C.  885,  requiring  aver- 
ment that  citizenship  of  all  members  of  a  plaintiff  corporation  was 
different  from  that  of  defendant;  Fidelitor  v.  U.  S.,  1  Sawy.  156,  1 
Abb.  579,  F.  C.  4,755,  holding  libel  for  condemnation  of  a  vessel 
defective  for  failure  to  allege  seizure  of  the  vessel;  dissenting 
opinion,  Marshall  v.  R.  R.,  16  How.  340,  341,  14  L.  964,  arguing 
that  it  is  insufficient  to  aver  that  defendant  was  a  body  corporate 
created  by  the  legislature  of  Maryland;  Clark  v.  Harkness,  1  Scam. 
58  (overruled  in  Kenney  v.  Greer,  13  111.  452),  holding  State  Circuit 
Court  to  be  limited;  Beebe  v.  Armstrong,  11  Mart  441,  holding  that 
defendant  seeking  removal  to  Federal  court  must  aver  citizenship 
of  plaintiff  as  of  the  domestic  State.  Cited  in  Brown  v.  Noyes,  2 
Wood.  &  M.  79,  F.  C.  2,023;  Shaw  v.  Quincy  M.  Co.,  145  U.  S.  447, 
36  L.  770,  12  S.  Ct  936;  and  Marks  v.  Marks,  75  Fed.  325,  involving 
questions  of  acts  necessary  to  effect  change  of  residence  and 
citizenship. 

Juriadiction.— Federal  Circuit  Courts  are  not  inferior  courts  in 
the  common-law  sense,  but  courts  of  limited  jurisdiction  whose 
proceedings  are  entitled  to  liberal  intendments  in  favor  of  their 
regularity.  Being  limited,  however,  the  presumption  Is  against  thefr 
Jurisdiction  in  each  Instance  and  the  jurisdictional  facts  must 
affirmatively  appear,  pp.  10,  11. 

Cited  in  Commissioners  v.  Thompson,  18  Ala.  697,  applying  the 
doctrine  in  holding  Commissioners  Court  to  be  inferior,  and  that 
Its  Jurisdiction  of  proceedings  for  establishment  of  a  road  must 
affirmatively  appear;  Wright  v.  Marsh,  2  G.  Green,  103,  holding  Iowa 
territorial  District  Courts  not  inferior  but  limited;  Lowry  v.  Erwin, 
«  Rob.  (La.)  206,  39  Am.  Dec.  566,  holding  Jurisdiction  of  Circuit 
Court  to  render  Judgment  may  be  collaterally  examined  where 
litigated  title  is  based  thereon;  R.  R,  Co.  v.  Gray,  38  Mich.  468, 
and  Bagley  v.  Pridgeon,  42  Mich.  552,  4  N.  W.  289,  holding 
Munidpal  Courts  to  be  of  limited  jurisdiction,  and  that  it  must 
affirmatively  appear;  Reed  y.  Vaughn,  10  Mo.  448,  holding  that 
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bankruptcy  discharge  In  District  of  Columbia  Federal  court,   " 

be  presumed  to  have  been  duly  granted;  Blair  v.  West,  etc.,  Co 

Neb.  154,  holding  that  in  petition  for  removal  to  Federal  court. 

State  court  has  a  right  to  examine  Into  the  allegations  as  to  div< 

citizenship;  State  v.  Scott  9  N.  J.  L.  20,  applying  the  prlnclph 

setting  aside  the  return  of  road  surveyors,  since  it  appeared  i 

they  did  not  meet  at  the  place  designated;  similarly  because  t 

were  not  all  personally  notified  of  the  meeting,  as  required;  Stat 

Van  Geison,  15  N.  J.  L.  341.    Cited  and  doctrine  applied  In  Dei 

Hammel,  18  N.  J.  L.  80,  holding  Orphans'  Court  not  limited  or 

ferior;  Princeton  v.  Overseers,  23  N.  J.  L.  173,  holding  that  proc4 

Ings  for  removal  of  paupers  must  be  strictly  pursued  and  ji] 

diction  appear;  Van  Doren  v.  Horton,  25  N.  J.  L.  208,  requli 

that  Jurisdictional  facts  appear  in  record  of  case  before  justice 

peace  and  when  so  appearing  that  Judgment  was  conclusive  1 

suit  brought  thereon;  Graham  v.  Whltely,  26  N.  J.  L.  262,  applj 

the  principle  by  analogy,  to  proof  of  due  execution  of  a  deec 

another  State;  Frees  v.  Ford,  6  N.  Y.  178,  and  Gilbert  v.  York, 

N.  Y.  548,  19  N.  E.  270,  holding  County  Courts  in  New  York  liml 

and  applying  the  rule;  Johns  v.  Marion  Co.,  4  Or.  51,  holding  ] 

ceedlngs  In  County  Courts  for  the  laying  out  of  roads  to  be 

exercise  of  limited  Jurisdiction  for  which  Jurisdictional  facts  n 

appear;  Duffield  v.  Smith,  3  Serg.  &  R.  599,  holding  a  court-mai 

special  and  limited  and  that  one  who  has  pleaded  guilty  l)efor 

may  afterwards  contest  its  Jurisdiction;  Thompson  v.  Lyle,  3  W 

&  S.  168,  holding  Federal  District  Court  limited  but  not  inferior, 

the  order  of  a  Judge  thereof  sufficient  Justification  for  the  seizun 

a  vessel.    Cited  generally  in  U.  S.  v.  New  Bedford  Br.,  1  Wood 

M.  406,  F.  C.  16,867;  Wyman  v.  Campbell,  6  Port  244,  31  Am.  1 

691;  Harrison  v.  Hadley,  2  Dill.  234,  F.  C.  6,137;  Ex  parte  Law 

Ga.  289,  15  Fed.  Cas.  5,  a  test  oath  case;  dissenting  opinion,  £ 

bower  v.  Miller,  30  Neb.  181,  47  N.  W.  2;  Ludington  v.  The  Nucl 

15  Fed.   Cas.   1095,   holding  contracts  for   materials   furnished 

vessel's    home  port  not  within  statute  of  1845,  extending  admir 

Jurisdiction  of  District  Court. 

Constitutional  law.— The  entire  Judicial  power  delegated  by 
Constitution  to  the  Federal  government  does  not  vest  ipso  fact< 
the  courts  created  by  congress.  The  inferior  Federal  courts  de 
their  Judicial  power  from  congress,  not  directly  from  the  Consi 
tlon,  and  can  exercise  only  such  Jurisdiction  as  congress  sees  fl 
confer,  p.  10,  note. 

Cited  In  Sheldon  y.   Sill,  8  How.  449,  12  L.  1151,  applying 
doctrine  in  sustaining  the  constitutionality  of  the  statute  restric 
Federal  Jurisdiction  of  suits  by  assignee  of  a  chose  in  actioz 
cases  where  original  parties  were  of  different  States;  in  dissen 


101  Notes  on  U.  S.  Reports.  4  DtUl.  12-14 

opinion,  McNntt  v.  Bland,  2  How.  27,  11  L.  166,  arguing  against 
Federal  Jurisdiction  of  suit  for  the  use  of  citizens  of  one  State 
brought  by  the  governor  against  citizens  of  another;  In  re  Barry, 
136  U.  S.  609,  615,  34  L.  508.  509.  42  Fed.  X22,  126.  F.  C.  1,059^ 
denying  common-law  Jurisdiction  in  Circuit  Courts;  In  re  Sewing 
Machine  Cos.,  18  Wall.  577,  21  L.  919,  denying  the  right  under  the 
statute  to  remove  a  case  to  the  Circuit  Court  where  only  two  of 
three  defendants  are  of  diflTerent  State  from  plain ti AT;  United  States 
V.  New  Bedford  Br.,  1  Wood.  &  M.  431,  432,  435.  438,  442,  455,  492, 
F.  C.  15,867,  denying  Federal  Jurisdiction  to  indict  for  obstructing 
navigable  waters,  in  absence  of  statute;  North  Carolina  v.  Trustees, 
1  Hughes,  137,  F.  C.  10,318,  5  Natl.  Banlt.  Reg.  470,  65  N.  O.  718, 
applying  the  doctrine  In  holding  that  Federal  Circuit  Court  has  not 
Jurisdiction  of  suit  by  a  State  against  its  own  citizens;  In  re  Cilley, 
58  Fed.  978,  collecting  authorities  and  holding  probate  proceedings 
not  removable  to  Federal  court  under  Judiciary  act;  Harrison  v. 
Hadley,  2  Dill.  234,  F.  C.  6.137,  denying  Federal  Jurisdiction  of  con- 
tested election  for  State  office;  In  re  McDonald,  16  Fed.  Cas.  IS, 
affirming  Federal  Jurisdiction  in  habeas  corpus  matter;  Roberts  v. 
Knight,  7  Allen,  451,  denying  Federal  Jurisdiction  of  suit  between 
two  aliens.  Cited  in  Assessor  v.  Osbomes,  9  Wall.  575,  19  L.  751. 
See  note  12  Am.  Rep.  547,  on  this  point 

Miscellaneous. —  Cited  in  Maskall  v.  Maskall,  3  Sneed,  209,  as  hold- 
ing that  appeal  suspends  or  malces  void  the  Judgment  appealed  from, 
and  the  appeal  is  the  same  suit  in  a  diflTerent  forum. 

4  Dall.  12-14,  1  L.  720,  MOSSMAN  v.  HIGGINSON. 

Juriadiction.— The  Judiciary  act  of  1789,  conferring  Jurisdiction 
on  Federal  courts  where  alien  is  a  party,  does  not  include  a  suit 
between  aliens  but  only  between  alien  and  citizen,  and  the  facts  of 
eitisenship  must  aiBrmatively  appear,  p.  14. 

Cited  in  Stuart  v.  Easton,  156  U.  S.  47,  39  L.  341,  15  S.  Ct.  268, 
collecting  authorities,  applying  the  rule,  and  holding  the  averments 
Insufficient;  Cissel  v.  McDonald,  16  Blatchf.  151,  F.  C.  2.729,  col- 
lecting authorities  and  denying  Federal  Jurisuiction  of  suit  between 
alien  and  citizen  of  District  of  Columbia;  Hinckley  v.  Byrne.  Deady. 
227.  F.  C.  6.510.  affirming  Jurisdiction  between  citizen  plaintiflT  and 
alien  defendant;  Pooley  v.  Luco.  72  Fed.  563,  holding  fact  that  lands 
In  dispute  were  within  Jurisdiction  of  Circuit  Court  gave  it  no 
Jurisdiction  where  parties  were  all  aliens;  Orosco  v.  Gagliardo,  22 
CaL  85,  refusing  to  grant  removal  to  Federal  court  where  both 
parties  were  aliens;  Florence  v.  Grover,  110  Mass.  81,  denying  re- 
moval where  only  some  defendants  were  of  diflTerent  State;  Herndon 
V.  Ins.  Co.,  107  N.  C.  195.  12  S.  E.  242.  holding  allegations  of  citizen- 
ship insufficient  and  denying  removal.  Cited  in  dissenting  opinions 
in  McNutt  ▼.  Bland,  2  How.  21,  11  L.  104,  and  MarshaU  v.  R.  R., 


t 


4  Dall.  14-20  Notes  on  U.  S.  Reports. 

16  How.  340,  14  L.  964,  arguing  against  Federal  Jurlsdlctio 
those  cases.  Cited  generally  in  U.  S.  v.  Jarvis,  3  Wood.  &  M. 
F.  G.  15,460;  Commissioners  t.  Thompson,  18  Ala.  697;  Glare 
Marshall,  4  Dana,  97. 

Distinguished  in  Texas  ▼.  Lewis,  12  Fed.  3,  14  Fed.  67,  hoi 
congress  may  confer  upon  Circuit  Court  jurisdiction  of  suit  by  I 
against  an  alien. 

Writ  of  error  regularly  tested,  but  with  return  day  left  bl 
may  be  amended  by  Inserting  return  day,  p.  13. 

Cited  In  Walton  v.  Marietta  Co.,  157  U.  S.  345,  39  L.  726,  1 
Ct  627,  reviewing  the  authorities  on  amendment  of  the  writ 
allowing  an  amendment  by  substitution  of  one  person  as 
ministrator  and  plaintiff  in  error  in  place  of  another;  Comrt 
AUantic,  etc.,  R.  R.,  3  N.  Mex.  355  (438),  9  Pac.  522,  holding  1 
may  be  amended  and  return  day  inserted;  Hillebrant  t.  Brew< 
Tex.  568,  holding  it  unnecessary  in  the  writ  to  give  accurately 
date  of  the  judgment  Cited  generally  as  to  liberality  in  aXLo^ 
amendments,  in  Buchanan  v.  Trotter,  4  Fed.  Gas.  539. 

4  Dall.  14-20.  1  L.  721,  COOPER  v.  TBLFAIR. 

Constitutional  law.—  Georgia  act  of  attainder  and  conflscatloi] 
treason  is  valid,  pp.  18-20. 

This  holding  is  followed  in  Thompson  v.  Carr,  5  N.  H.  515,  coll 
ing  authorities  and  sustaining  a  similar  act    Cited  in  Hunt  T. 
Mahan,  5  Ohio,  135,  upholding  occupying  claimant  law. 

Constitutional  law.—  The  general  principles  contained  in  the  ( 
stitution  are  merely  declaratory  and  directory  and  not  meani 
fetter  and  control,  p.  18. 

Constitutional  law.— The  power  of  confiscation  and  banlshn 
is  legislative,  not  judicial,  p.  19. 

Constitutional  law. —  The  judiciary  has  power  to  declare  leg! 
tive  enactments  void,  but  they  are  presumed  valid  and  the  re^ 
nancy   must  be  clear,  pp.  18-19. 

This  principle  has  been  cited  and  applied  in  Morrison  v.  Springer 
Iowa,  348,  and  Lehman  v.  McBride,  15  Ohio  St  591,  upholding  1; 
authorizing  citizens  of  State,  in  military  service  elsewhere,  to  v* 
confessedly  upon  this  ground;  Osbum  v.  Staley,  5  W.  Va.  94,  13  J 
Rep.  647,  according  it  controlling  weight;  Erie  v.  Casey,  26  Pa.  St  I 
upholding  law  forfeiting  railroad  charter  for  misuser  and  declar 
the  proof  of  misuser  introduced,  to  be  fortified  by  this  presumpti 
The  following  citing  cases  lay  down  the  rule  and  apply  it  in  uph( 
ing  various  statutes:  U.  S.  v.  Rhodes,  1  Abb.  52,  F.  O.  16,151, 
holding  civil  rights  bill;  Cotton  v.  Comrs.,  6  Fla.  C13,  internal 
provemeut  act;  Beall  v.  Bealls,  8  Ga.  218;  Carey  v.  Giles,  9  Ga.  2 
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Pleuler  ▼.  State,  11  Neb.  555,  10  N.  W.  481,  upholding  liquor  law; 
Rich  T.  Flanders,  39  N.  H.  312,  sustaining  statute  permitting  in- 
terested parties  to  testify;  George  v.  Concord,  45  N.  H.  437,  up- 
holding legal  tender  act;  Simpson  y.  City  Banlc,  56  N.  H.  469,  22 
Am.  Rep.  493,  affirming  statute  respecting  savings  bank  deposits; 
Bloodgood  v.  R.  R.,  18  Wend.  50,  51,  31  Am.  Dec.  347,  348,  sus- 
taining condemnation  act  for  railroad  companies;  Delafield  v.  State, 
26  Wend.  217,  upholding  judiciary  act;  Cincinnati,  etc.,  ▼.  Comrs., 
1  Ohio  St  83,  sustaining  act  authorizing  municipal  aid  of  railroads; 
Fleischner  t.  Chadwick,  5  Or.  154,  sustaining  a  repealing  act;  Sharp- 
less  V.  Mayor,  21  Pa.  St,  164,  59  Am.  Dec.  709,  upholding  act  author- 
Izin^  municipal  aid  of  railroads;  Louisville,  etc.,  v.  County  Court, 

1  Sneed,  670,  62  Am.  Dec.  438.  sustaining  such  a  statute  with 
referendum  clause;  Smith  v.  O'Dell,  1  Pinney,  455,  upholding  act 
creating  Supreme  Court  commissioners;  U.  S.  v.  Hall,  26  Fed.  Cas. 
77,  upholding  act  of  1825,  respecting  private  transportation  of  mails. 
Cited  in  the  following,  in  dissenting  opinions  arguing  against  de- 
cisions declaring  statutes  invalid:    Aycock  v.  Martin,  37  Ga.  169, 

02  Am.  Dec.  68;  Koehler  v.  Hill,  60  Iowa,  588, 14  N.  W.  761 ;  Jacobs  v, 
SmaUwood,  63  N.  C.  126;  In  re  North  Milwaukee,  93  Wis.  629,  67 
N.  W.  1037.  Cited  in  People  v.  Collins,  3  Mich.  404,  arguing  In  sup- 
port of  a  liquor  law  in  which  the  court  was  evenly  divided;  Murphy, 
etc..  Test  Oath  Cases,  41  yio.  382,  criticising  Supreme  Court  de- 
cision annulling  test  oath  acts;  State  v.  Fry,  4  Mo.  177,  arguing 
in  favor  of  statute  granting  divorce,  the  court  being  equally  divided; 
State  V.  Doyle,  40  Wis.  191.  22  Am.  Rep.  697,  criticising  case  which 
went  out  of  its  way  to  pronounce  act  invalid;  U.  S.  v.  Mackenzie, 
30  Fed.  Cas.  1102,  affirming  rule  in  charge  to  jury.  Cited  simply 
to  the  point  that  the  courts  have  power  to  declare  a  law  void,  in 
Bank  v.  State,  12  Ga.  498. 

Constitntioiial  law.—  Legislative  power,  when  undefined,  includes 
aa  well  the  judicial  and  executive  attributes,  p.  19. 

Cited  In  Mayor,  etc.  v.  State,  15  Md.  479,  upholding  statute 
providing  for  appointment  of  Baltimore  police  commissioners  by 
State  legislature. 

Miscellaneous.— The  principal    case   is   also    cited    to    the   point 
that  in  the  construction  of  statutes  the  intention  of  the  legislature^ 
must  prevail,  although  It  seems  not  to  have  decidod  that  proposi- 
tion; U.  S.  v.  Freeman,  3  How.  505,  11  L.  728:  Deals  v.  Hale.  4 
How.  51,  11  L.  872;  State  v.  Comrs.,  20  Fla.  432;  Akin  v.  Freeman, 
49  Ga.  54;  also  to  the  point  that  ex  post  facto  applies  to  criminal 
laws  only,  which  It  does  not  decide,  Le  Breton  v.  Morgan,  4  Mart. 
(N.  S.)  142;  and  again  that  a  statute  infringing  fundamental  rights 
is  void.  Kelly  v.  Pittsburgh.  85  Pa.  St.  18(5,  27  Am.  Rep.  642;  cited, 
also,  WlUow  Riwr  Club  v.  Wade.  76  N.  W.  274.  to  point  that  title  to 
public  lands  at  revolution  devolved  on  States. 
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4  Dial.  20-21,  1  L.  723,  WILLIAMSON  ▼.  KINCAID. 

AppeaL — Whether  the  value  of  property  In  dl&pute  BufflceB 
sustain  a  writ  of  error  may  be  ascertained  by  affidavits  to  be  tah 
on  ten  days'  notice,  the  writ  meantime  is  not  a  supersedeas,  p.  ! 

This  practice  was  followed  in  Course  v.  Stead,  4  Dall.  25,  1 
724;  approved  as  proper  in  chancery  appeals  in  Maryland,  Rii 
gold's  Case,  1  Bland  Ch.  24;  approved  and  applied  in  Harris  v.  H 
son,  5  Tex.  533,  holding  that  State  Supreme  Court  might  rece! 
affidavits  to  prove  that  an  appeal  bond  was  filed  too  late  and  frai 
ulently  antedated;  as  alm>  in  Austin,  etc.  v.  Bahn,  87  Tex.  5 
29  S.  W.  046.  ordering  affidavits  of  value  to  determine  right  of 
peal  where  value  was  not  disclosed  by  record;  McLaughlin  v.  £ 
lington,  50  Pac.  509,  following  rule  in  Kansas  Court  of  Appe: 
Cited  in  Davie  v.  Heyward,  33  Fed.  94.  holding  that  it  is  for 
Supreme  and  not  the  Circuit  Court  to  pass  upon  the  question 
value  on  application  for  writ  of  error;  Elgin  v.  Marshall,  106  U, 
680,  27  L.  250,  1  S.  Ct  487,  holding  that  whare  the  record  shoi 
judgment  for  less  than  the  necessary  amount  the  writ  would 
lie  even  though  the  ultimate  amount  in  dispute  was  greater;  E 
man  v.  Lynchburg.  33  Gratt.  40,  discussing  appeals  as  determi 
by  value  in  dispute. 

Distinguished  in  Richmond  v.  Milwaukee,  21  How.  392,  16 
72,  and  Red,  etc,  v.  Needham,  137  U.  S.  634,  34  L.  800,  11  S.  Ct  ! 
reviewing  authorities  and  holding  that  where  the  record  eontai 
allegations  of  a  value  insufficient  to  sustain  the  writ,  affida 
would  not  be  received  to  enhance  or  vary  it. 

Cited  erroneously  on  question  of  estoppel  by  award  in  Shepar 
Ryers,  15  Johns.  503;  Crabtree  y.  Green,  8  Ga.  19. 

4  Dall.  21,  1  L.  724,  BLAIR  v.  MILLER. 

Writ  of  error  not  returned  at  the  term  to  which  it  is  return; 
is  a  nullity,  p.  21. 

Followed  in  Grisby  v.  Purcell,  99  U.  S.  506,  507.  25  L.  354, 
lecting  authorities,  and  dismissing  an  appeal  for  failure  to  re 
writ  and  file  transcript;  as  also  in  Haden  v.  U.  S.,  4  I'oi*t.  395,  w 
Judgment  below  was  affirmed  on  this  ground  and  motion  to 
it  aside  denied;  Carleton  v.  Goodwin.  41  Ala.  155,  affirming  Judgi 
on  this  ground:  Alexander  v.  Nelson,  42  Ala.  466.  where  trial  c 
proceeded  in  probate  matter  thus  appealed  from,  the  appeal  ha 
lapsed,  and  this  action  was  sustained. 

Distinguished  in  Tardy  v.  Murry,   17  Ala.  586,  and   held   1 
plicable  where  a  second  writ  is  pending,  although   the   first 
lapsed;  Wood  v.  Lide,  4  Cr.  181,  2  L.  588,  allowing  return  ot 
after  the  return  day  if  served  before. 
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4  DaU.  22,  1  L.  724,  RUTHERFORD  v.  FISHER. 

Writ  of  error  will  He  only  from  a  final  judgment,  p.  22. 

Followed  in  U.  S.  v.  Girault,  11  How.  32,  13  L.  592,  dismissing  ap- 
peal where  suit  on  bond  and  note  had  not  been  disposed  of  as 
to  aU  parties  when  appeal  was  taken;  Luxton  v.  North,  etc.,  147  U. 
8.  341,  37  L.  196,  13  S.  Ct  358,  coUecting  authorities  and  holding  an 
order  of  the  Circuit  Court  appointing  commissioners  to  assess  dam- 
a4>-8  upon  condemnation  proceedings  not  final  w!thin  the  rule; 
Blakeley  t.  Fish,  Hemp.  12,  F.  C.  18,240,  dismissing  appeal  from 
Older  overruling  demurrer;  Eslava  y.  Rigland,  3  Ala.  364,  holding 
order  quashing  attachment  not  final  or  appealable.  Cited  in  Ring- 
gold's Case,  1  Bland  Ch.  17,  discussing  appeals  generally.  Cited 
erroneously  in  Hillebrant  v.  Brewer,  5  Tex.  568. 

4  Dan.  22,  1  L.  724.  BLAINE  v.  SHIP  CHARLES  CARTER. 

Ajipeal  from  Circuit  Court  must  invariably  be  by  writ  of  error, 
p.  22. 

Cited  erroneously  in  U.  S.  v.  Wonson,  1  Gall.  8,  F.  C.  16,750. 

4  Dall.  22-27,  1  L.  724,  COURSE  v.  STEAD. 

JurlBdiction  where  dependent  upon  diverse  citizenship  must  be 
supported  by  allegation  by  citizenship  of  all  parties,  including  party 
introduced  by  supplemental  bill,  p.  27. 

Cited  in  Blair  v.  West  Co.,  7  Neb.  154,  collecting  authorities  and 
holding  allegations  of  diverse  citizenship  in  petition  for  removal, 
denied  by  answer,  may  be  tried  by  State  court  Cited  in  dissenting 
opinion,  McNutt  v.  Bland,  2  How.  21,  11  L.  164,  arguing  against 
Federal  jurisdiction  of  suit  brought  for  benefit  of  citizens  of  one 
State  by  governor  against  citizens  of  another;  and  in  dissenting 
opinion,  Gwin  v.  Breedlove,  2  How.  41,  11  L.  172,  the  majority 
holding  that  motion  by  plaintiflT  for  judgment  against  a  marshal 
who  held  certain  execution  moneys  collected  upon  a  judgment  in 
plaintiflTs  favor  need  not  aver  the  marshal's  citizenship  as  it  was 
but  incident  to  a  suit  in  which  citizenship  of  the  principal  parties 
was  averred;  dissenting  opinion,  Marshall  v.  Baltimore,  16  How. 
342,  14  L.  965,  arguing  that  allegations  that  a  corporation  was 
created  by  the  legislature  of  Maryland  was  insuflScient. 

Appeal  — to  determine  whether  matter  in  dispute  is  of  sufficient 
value  to  authorize  writ  of  error,  affidavits  of  value  may  be  taken, 
p.  26. 

Cited  and  followed,  McLaughlin  v.  Darlington,  50  Pac.  509,  in 
Kansas  Court  of  Appeals.  Cited  in  Harman  v.  Lynchburg,  33  Gratt. 
40,  discussing,  generally,  amount  in  dispute  as  determining  right  of 
appeal. 
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Distinguished  in  Red,  etc.,  v.  Needham,  137  U.  S.  634,  34  L. 
11  S.  Ct  209,  reviewing  autkorities  and  holding  that  where 
record  contained  allegations  of  value  Insufficient  to  sustain  the  i 
affidavits  would  not  be  received  to  enhance  or  vary  It;  Richn 
V.  Milwaukie,  21  How.  392,  16  L.  72,  where  affidavits  were  soi 
and  refused  after  judgment  of  dismissal  for  want  of  the  pri 
showing  of  value. 

Judicial  notice. —  On  appeal  from  the  Circuit  Court,  the  law 
any  of  the  States  may  be  read  without  having  been  proved  in 
dence,  p.  27,  note. 

Distinguished  in  Hanley  v.  Donoghue,  116  U.  S.  6,  29  L.  53 
S.  Ct  245,  holding  that  on  error  to  State  Supreme  Court  only 
laws  of  that  State  will  be  Judicially  noticed. 

Writ  of  error. —  Teste  of  the  writ  is  amendable  of  course, 
name  of  district  may  be  supplied,  p.  25. 

Cited  in  Walton  v.  Marietta  Co.,  157  U.  S.  345,  340,  39  L.  726, 
15  S.  Ct.  627,  628,  reviewing  the  decisions,  quoting  statute  of  : 
on  this  point,  and  holding  that  w^rit  in  name  of  one  person  as 
ministrator  may  be  amended  by  substitution  of  name  of  his 
lessor.    The  practice  approved  and  followed  in  Comrs.  v.  R. 

3  N.  Mex.  355.  356  (438),  9  Pac.  522,  523.  Cited  appro vinglj 
general  discussion  of  chancery  appeal  practice,  Ringgold's  Cas 
Bland    Ch.  24. 

4  DalL  28-34,  1  L.  727,  PRIESTMAN  v.  UNITED  STATES. 

Internal  revenue. —  Under  act  of  1793,  foreign  goods  ezceec 
$800  In  value,  transported  without  permit  from  Maryland  aci 
Delaware  to  Pennsylvania,  are  liable  to  forfeiture,  p.  34. 

Distinguished  as  to  the  form  of  the  information,  in  Cross  v.  U. 
1  Gall.  31,  F.  C.  3,434,  holding  information  for  such  offense  n 
allege  it  to  be  against  the  form  of  the  statute,  and  remarking  t 
this  defect  in  the  principal  case  was  not  brought  to  the  court's 
tention. 

Internal  revenue. —  Public  policy,  national  purposes  and  regi 
operation  of  government  require  that  revenue  system  should 
faithfully  observed  and  strictly  executed,  p.  34. 

Quoted  in  Lane  v.  Russell,  4  Cliff.  125,  F.  C.  8,053,  construing  t( 
"ribbons"  In  tariff  law;  Maus  v.  R,  R.,  27  111.  86,  construing  St 
revenue  law. 

'Statutory  construction. —  Courts  must  conform  to  the  letter 
a  statute  when  free  from -ambiguity,  without  speculating  as  to  s 
posed  intent,  p.  30,  note. 

This  rule  is  approved  and  followed  in  Farrell  v.  Dart,  26  Co 
382,  construing  statute  validating  certain  deeds;  Annan  v.  Hou 
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4  Gill,  332,  45  Am.  Dec.  136,  refusing  to  extend  statute  by  con- 
struction; Maxwell  v.  State,  40  Md.  295,  refusing  to  obviate  conse- 
quences of  a  palpable  mistake  in  a  statute,  by  construction;  Mayor 
V.  Lord,  18  Wend.  139,  holding  statute  too  plain  for  Judicial  con- 
struction; RandaU  v.  R.  R.,  107  N.  C.  750,  12  S.  P3.  606,  declining 
to  hold  a  thing  within  the  words  of  a  statute  to  be  without  Its  mean- 
ing; dissenting  opinion  in  Pennsylvania,  etc.,  v.  Pittsburgh,  104  Pa. 
553,  collecting  authorities  and  refuting  an  argument  drawn  from  a 
supposed  legislative  intent  not  expressed  in  words;  Fisher  v.  Dabbs, 
6  Yerg.  150,  collecting  rules  of  construction,  in  interpreting  a  law 
respecting  procedure;  dissenting  opinion,  Buffhajn  v.  Racine,  26 
Wis.  464,  collecting  authorities  and  arguing  against  proposition  that 
municipality  is  excepted,  by  implication,  from  a  statute  respecting 
garnishment. 

Miscellaneous.—  Mlsclted  in  Chicago,  etc.,  R.  R.  t.  Ellson,  113 
Mich.  37,  71  N.  W.  326.  Cited  Union,  etc.,  Ry.  v.  Wyler,  158  V.  S. 
296,  39  L.  990,  15  S.  Ct  882,  to  point  that  Federal  courts  Judicially 
notice  state  laws. 

4  DaU.  34^36,  1  L.  730,  TALBOT  t.  THE  AMELIA. 

Salvage. —  American  recaptors  are  entitled  to  salvag^e  for  rescu- 
ing an  armed  neutral  vessel  vessel  from  French  captors. 

Followed  in  Bas  v.  Tingy,  4  Dall.  42,  1  L.  733,  a  similar  case. 

4  DaU.  37-46,  1  L.  731,  BAS  v.  TINGY. 

Salvage. —  Public  armed  American  ship  recapturing  an  American 
Teasel  from  the  French  with  whom  there  was  a  state  of  war,  is 
entitled  to  salvage  at  the  rate  prescribed  by  act  respecting  recapture 
f^om  an  enemy  and  not  by  earlier  act  respecting  recapture  from  the 
French,  pp.  39-46. 

Btatntory  construction. —  If  two  laws  be  inconsistent  the  latter 
Is  a  virtual  repeal  of  the  former,  p.  40. 

War. —  Relations  between  United  States  and  France  held  to  con- 
stitute limited  hostilities,  amounting  to  a  state  of  war,  and  render- 
ing the  respective  parties  enemies  of  each  other,  pp.  39-46. 

War  is  the  external  contention  by  force  between  some  of  the  mem- 
bers of  two  nations,  authorized  by  the  legitimate  powers.  It  may 
be  general  or  limited,  pp  40,  43. 

Constitutional  law. —  Congress  may  wage  a  general  or  limited 
war,  p.  43. 

Cited  in  Metropolitan  Bank  v.  Van  Dyck,  27  N.  Y.  449,  in  observ- 
ing that  the  power  to  declare  war  means  also  the  power  to  wage  it. 


I  ORANCH. 


1  Cr.  1-45,  2  L.  15,  TALBOT  v.  SEEMAN. 

Salvage.—  Is  a  compensation  for  actual  services  rendered,  demi 
able  of  right  for  vessels  saved  from  pirates  or  the  enemy.  Bnt 
taking  must  be  lawful  and  the  service  must  be  meritorious,  p.  1 

Cited  In  Clarke  v.  Brig  Dodge  Healy,  4  Wash.  C.  C.  657,  F.  C.  2, 
denying  right  to  salvage  where  it  did  not  appear  vessel  was  sa 
by  libellant's  instrumentality;  Davidson  v.  Sealskins,  2  Paine,  33: 
O.  3,661,  denying  salvage  because  taking  was  unlawful;  Steami 
Narragansett,  Olc.  302,  P.  C.  10,020,  denying  salvage  where  el 
was  unsuccessful;  Butterworth  v.  Washington,  4  F.  O.  926,  allov 
slight  salvage,  the  aid  having  been  continuous  and  successful 

£(alvag^—  Intent  with  which  recapture  is  made  is  not  materia 
question  of  salvage,  p.  34. 

This  holding  is  approved  and  applied  in  Le  Tigre,  3  Wash.  C 
574,  F.  C.  8,281,  where  seizure  was  not  made  to  protect  or  be] 
the  owner. 

£(alva9e.—  To  entitle  to  salvage  the  danger  of  the  property  si 
must  be  real  and  imminent,  not  speculative  merely;  but  loss  i 
not  be  inevitably  certain  but  for  the  salvage,  pp.  22,  23. 

This  principle  is  cited  and  applied  in  Spencer  v.  Steamboa 
Bond,  121,  F.  C.  13,232,  holding  danger  to  life  not  an  essei 
element;  The  Spokane,  67  Fed.  256,  holding  facts  entitled  to  sal' 
although  the  peril  but  slight;  Bark  Delphos,  1  Newb.  419,  F 
14,400,  discussing  the  various  considerations  which  go  to  fix  am 
of  salvage;  Steamboat  Pontiac,  5  McLean,  365,  1  Newb.  135,  I 
8,801,  a  steamboat  held  in  great  danger  from  ice  upon  a  river; 
Connemara,  108  U.  S.  357,  27  L.  753,  2  S.  Ct  756,  awarding  sal 
to  rescue  from  fire  although  the  danger  of  loss  was  relatively  sli 
The  Senator,  1  Brown  Adm.  375,  F.  C.  12,664,  holding  danger  i 
cient  to  entitle  to  small  salvage;  Brooks  v.  Wm.  Penn,  2  Hu| 
148,  F.  C.  1,965,  remarking  that  salvage  is  to  be  encouragec 
liberal  reward.    Approved,  Murray  v.  Charming  Betsey,  2  Or. 

2  L.  227. 

Salvage.—  The  rule  is  that  recapture  of  neutral  vessel  confer 
right  to,  but  a  neutral  vessel  captured,  armed  and  mannec 
French  during  state  of  limited  war  between  France  and  Ui 
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States  and  recaptured  by  United  States  vessel  Is  liable  for  salvage, 
because  danger  of  condemnation  by  French  was  imminent  pp.  31-^i9. 

Approved  and  followed  in  Murray  v.  Charming  Betsey,  2  Cr.  121, 
2  L.  227,  as  to  recapture  of  neutral  from  the  French;  Williams  ▼• 
Suffolk  Ins.  Co.,  3  Snmn.  276,  F.  C.  17,738,  awarding  salvage  i^ 
similar  case  because  of  practice  of  Buenos  Ayres  government  similar 
to  French.  Cited,  approving  the  general  rule,  in  U.  S.  v.  Wilder,  3 
Sumn.  315,  F.  C.  16,694.  Cited  in  Peck  v.  Randall,  1  Johns.  177, 
respecting  the  exceptional  rule  where  condemnation  imminent;  simi- 
larly in  Sncwden  v.  Ins.  Co.,  3  Binn.  468,  471.  a  suit  for  insurance 
money  on  vessel;  Clayton  v.  Ship  Harmony,  1  Pet  Adm.  78,  F.  C. 
2.871. 

War.— A  state  of  limited  war  existed  in  1800  between  France  and 
United  States,  p.  33. 

The  proposition  cited  and  affirmed  in  Clayton  v.  Ship  Harmony, 
1  Pet  Adm.  78,  F.  C.  2,871,  awarding  salvage  to  those  rescuing 
Teuel  captured  by  French. 

Bvidenoe.—  Foreign  laws  must  be  proved  as  facts,  p.  38. 

The  following  citing  cases  approve  and  apply  this  principle:  Han- 
ley  V.  Donoghue.  116  U.  S.  4,  7.  29  L.  536,  5G7,  6  S.  Ct  244,  245, 
holding  States  of  Union  foreign  within  the  rule,  and  that  Supreme 
Court  on  error  to  State  court  notices  only  such  laws  as  it  does; 
Liverpool,  etc.,  Co.  v.  Phoenix  Ins.  Co.,  129  U.  S.  446,  32  L.  794,  9  S. 
Ct  473,  reviewing  authorities  elaborately  and  declining  to  notice 
English  law;  Brashear  v.  Williams,  10  Ala.  633.  holding  Choctaw 
Indian  custom  and  law  as  to  descent  must  be  proved;  Brackett  v. 
Norton,  4  Conn.  521,  10  Am.  Dec.  181,  and  Dyer  v.  Smith,  12  Conn. 
390,  collecting  cases  and  holding  laws  of  sister  State  foreign  and 
must  be  proved;  Owen  v.  Boyle,  15  Me.  149,  32  Am.  Dec.  145,  dis- 
cuflsing  mode  of  proof  and  noting  the  exception  introduced  by  the 
lefl<1ing  case;  Bowditch  v.  Soltyk,  99  Mass.  138,  where  the  proof  was 
testimony  of  foreign  jurists;  Ward  v.  Morrison,  25  Vt  602,  holding 
that  if  foreign  law  was  claimed  to  be  different  from  domestic  it 
must  be  proved  so;  Allen  v.  Watson,  2  Hill  L.  320,  admitting  official 
pnbllcation  of  Georgia  law;  Henthom  v.  Doe,  1  Blackf.  160,  dis- 
cussing acts  of  congress  providing  mode  of  proof;  Ennis  v.  Smith, 
14  How.  427,  14  L.  484,  discussing  modes  of  proof  and  holding  it 
mnst  be  the  best  evidence  obtainable;  The  Pawashick,  2  Low.  144, 
147,  F.  C.  10,851,  applying  the  rule  in  admiralty  and  discussing 
mode  of  proof  of  English  laws;  People  v.  Lambert  5  Mich.  361,  72 
Am.  Dec.  51,  ruling  that  proof  of  sister  State  law  may  be  proved  by 
authenticated  copies;  Barrows  v.  Downs,  9  R.  I.  448,  11  Am.  Rep. 
2S5,  allowing  Spanish  lawyer  to  prove  Cuban  law;  Dundee  Co.  v. 
Cooper,  26  Fed.  669,  11  Sawy.  507,  permitting  witness  to  testify  that 
certain  volume  was  authoritative  copy  of  English  statutes;  Beach 
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▼.  Workman,  20  N.  H.  383,  reviewing  cases  and  refuslngr  to 
Canadian  publication  in  proof  of  English  statute;  Dawson  v. 
8on,  110  Mich.  433,  68  N.  W.  247,  admitting  volume  of  Ca 
statute  proved  by  testimony  of  Canadian  solicitor.  Cited  in  | 
discussion,  McCall  v.  U.  S.,  1  Dak.  312,  46  N.  W.  610. 

Evidence.— Foreign  public  laws  and  decrees  on  a  subject 
ternational   concern,    promulgated   by   the    United    States,    c 
noticed  without  further  proof  In  United  States  Admiralty 
p.  38. 

Approved  and  principle  applied  in  Radcliff  v.  Unit.  Ins. 
Johns.  51,  holding  diplomatic  correspondence  printed  by  the  g 
ment  admissible.  Cite^  approvingly  in  People  v.  Lambert,  5 
361,  72  Am.  Dec.  51,  discussing  modes  of  proof;  Barrows  v.  I 
9  R.  I.  448,  11  Am.  Rep.  285,  where  Spanish  lawyer  was  allo^ 
testify  to  Cuban  partnership  law;  Dundee,  etc.,  Co.  v.  Coof 
Fed.  669,  11  Sawy.  507;  McCall  v.  U.  S.,  1  Dak.  312,  46  N.  T^ 
general  discussion;  Allen  v.  Blunt,  2  Wood.  &  M.  128,  F.  C 
general  discussion. 

Appeal  and  error.—  Supreme  Court  with  respect  to  facts  is  1 
to  the  statement  in  the  lower  court,  p.  38. 

Cited  in  Insurance  Co.  v.  Folsom,  IS  Wail.  249.  21  L.  237,  colt 
authorities  and  applying  the  rule  in  reviev/ing  trial  of  fact  by 
without  jury;  U.  S.  v.  King,  7  How.  865,  12  L.  948,  collecting 
and  applying  the  rule. 

Statutes.—  Legislation  founded  on  mistaken  notion  of  what 
law  does  not  change  the  actual  state  of  the  law  as  to  pre-e2 
cases,  p.  35. 

Approved  in  Blanchard  v.  R.  R.,  31  Mich.  49,  18  Am.  Rep 
arguing  that  individuals  can  much  less  change  the  legal  eff^ 
their  written  instruments;  Van  Norman  v.  Jackson,  45  Mich 
7  N.  W.  798,  holding  legislation  assuming  existence  of  a  remedy 
not  establish  it;  Rhoades  v.  Davis,  51  Mich.  311,  16  N.  W.  662,  h< 
that  empowering  statute  does  not  necessarily  show  that  pow« 
not  previously  exist 

Miscellaneous.— Cited  as  to  amendment  of  writ  of  error,  Ga 
V.  Davis,  4  How.  154,  11  L.  918;  cited  as  case  where  "  reasc 
-cause"  and  "probable  cause"  were  used  interchangeably;  S 
y.  Emery,  97  U.  S.  646,  24  L.  1036;  cited  Perkins  v.  Hill,  2  Wo 
M.  165,  F.  C.  10,987,  not  in  point  Cited  in  McLaren  v.  Pennii 
1  Paige,  108,  not  in  point 

1  Cr.  45-103.  2  L.  29.  WILSON  v.  MASON. 

Jurisdiction.-  The  compact  of  two  States  cannot  deprive  coi 
of  power  to. regulate  appellate  Jurisdiction  of  Supreme  Court 


Ul  Notes  on  U.  S.  Repoi-ts.  1  Or.  45-108 

cordlngly  Virginia  act  malting  State  District  Ck)urt  decision  final  in 
case  of  caveat  is  nugatory  wherQ  Federal  Constitution  confers 
appellate  Jurisdiction  on  Supreme  Court,  pp.  91,  92. 

Principle  applied  in  Young  v.  Bank,  4  Cr.  388,  2  L.  656,  holding 
invalid  a  corporate  charter  provision  denying  right  of  appeal  in  all 
cases  where  Federal  law  or  law  of  sister  State  conferred  such  right; 
Wheeling  Bridge  Case,  18  How.  433,  15  L.  438,  holding  compact  of 
two  States  as  to  Ohio  river  cannot  restrict  power  of  congress  to  regu- 
late commerce  therpon;  Ex  parte  Holman,  28  Iowa,  105,  4  Am.  Rep. 
169,  holding  one  in  custody  under  Federal  process  cannot  be  released 
by  habeas  corpus  in  State  court.  Cited  arguendo  in  Ex  parte  Biddle, 
2  Mason,  473,  F.  C.  1,391,  on  question  of  removal;  dissenting  opinion, 
Ex  parte  Crane,  5  Pet.  200,  205,  8  L.  96,  98,  as  instance  of  Supreme 
Court's  appellate  Jurisdiction  and  in  general  discussion  of  Juris- 
dictional question;  Baker  v.  Biddle,  1  Bald.  406,  409,  F.  C.  764,  on 
jurisdictional  matters. 

Under  Virginia  land  act  of  1779,  a  survey  without  an  entry  is 
not  sufficient  foundation  for  a  title,  but  it  must  be  by  entry,  pp.  94- 
100. 

Principle  followed  with  express  approval  and  similarly  applied  in 
Latham  v.  Oppy,  18  Ohio,  110,  112;  Patterson  v.  Bradford,  Hardin 
(Ky.),  Ill,  expressly  approving  and  holding  registering  of  survey 
equally  abortive  if  not  in  pursuance  of  an  entry;  Railroad  v.  Hoye, 
2  Bland  Ch.  261,  holding  survey  made  before  warrant  lodged  with 
surveyor,  void  as  against  regular  entry  and  survey;  see  Kendrick 
V.  Dallum,  1  Overt  499,  as  to  calls  in  an  entry;  Miller  v.  Page, 
6  Call,  39,  40,  41,  42,  where  entry  was  held  too  vague;  Depew  v. 
Howard,  1  Munf.  301,  where  held  sufflciont.  Cited  generally  In 
Rich  V.  Elliot,  10  Vt  215.  And  see  Hardin  (Ky.),  17,  note;  Carson  v. 
nanway,  S.Bibb,  160;  McGee  v.  Thompson,  1  Bibb.  133,  134;  Beard 
V.  Smith,  6  T.  B.  Mon.  510. 

Distinguished  in  Overton  v.  Campbell,  5  Hayw.  171,  where  the 
two  claims  rested  upon  different  statutes. 

Land  grants.— The  Virginia  land  act  provided  the  method  of 
acquiring  title  and  the  courts  may  not  hold  sufficient  the  substitu- 
tion of  equivalent  acts,  pp.  97-100. 

Approved  In  Campbell  v.  Galbreath,  1  Watts,  93,  but  upholding 
an  earlier  entry  although  defective  against  a  later;  Reid  v.  Dodson, 
1  Overt  409,  applying  the  principle  to  a  statutory  requirement  as 
to  notice. 

Distinguished  in  Overton  v.  Campbell,  5  Hayw.  171. 

Land  grant.—  The  purpose  of  requiring  entry  by  claimant  was  to 
give  notice.  But  the  fact  that  the  other  claimant  had  actual  notice 
of  survey  does  not  make  that  equivalent  to  entry,  p.  100. 
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Approved  In  Miller  v.  Tnge,  6  Call,  36,  40,  41;  Latham  v.  Opp 
18  Ohio,  110.  Principle  applied  in  Kerr  v.  Mack.  1  Ohio,  16 
holding  vagueness  in  entry  not  cured  by  actual  notice  to  oth 
claimant;  and  in  Smith  v.  Fultz.  4  Serg.  &  R.  479.  Cited  \n  genei 
diFciission  as  to  entry  and  notice  in  McArthur  v.  Phoebus,  2  OhI 
420;  Jones  v.  Van  Zant,  5  How.  225,  12  L.  127;  Davis  v.  Bryant, 
Bibb,  112. 

TruBtee.—  One  acquiring  legal  title  with  notice  of  another's  equ 
is  pro  tanto  trustee.    But  If  no  equity  then  he  is  not  trustee,  p.  1 

Cited  and  principle  applied  In  Dunlap  v.  Stetson,  4  Mason,  376, 
C.  4,164,  holding  that  grantor  afterwards  acquiring  paramount  t1 
holds  as  trustee  for  his  grantee;  Miller  v.  Aldrich,  31  Mich.  4 
holding  that  a  certain  grantee  held  insurance  policy  as  trustee 
the  mortgagee;  Buie  v.  Pollock,  55  Miss.  314,  holding  legatees  pi 
before  creditors  to  be  deemed  trustees  for  them.  Cited  generally 
consideration  of  innocent  purchaser's  rights  in  equity  in  Boone 
Chiles,  10  Pet.  212,  9  L.  400;  Perkins  v.  Swank,  43  Miss.  358;  f 
Byers  v.  Fowler,  12  Ark.  286,  54  Am.  Dec.  288. 

Caveat  is  a  remedy  given  to  prevent  a  patent  issuing  where  sti 
tory  directions  have  been  violated  to  the  injury  of  the  comn 
wealth  or  where  some  person  has  a  better  right,  p.  101. 

Quoted  approvingly  in  Miller  v.  Page,  6  Call,  39. 

Statutee.— In  case  of  doubt  a  literal  construction  leading  to 
absurdity  must  be  rejected  in  favor  of  a  more  liberal  which 
eflTectuate  object  intended,  pp.  101,  102. 

Cited  approvingly  in  Weatherhead  v.  Bledsoe,  2  Overt  379. 

Miscellaneous  citations.— Hampton  v.  McGinnis,  1  Overt, 
and  Turney  v.  Young,  2  Overt,  268,  to  point  that  real  prop 
laws  should  be  certain  and  uniform;  Pierpont  v.  Fowler,  2  Woa 
M.  31,  F.  C.  11,152,  to  point  that  equitable  remedy  must  be  fi 
or  better  than  remedy  at  law;  McLaren  v.  Pennington,  1  Paige, 
to  point  that  State  may  change  remedy  upon  contract.  ( 
erroneously  in  Muldrow  v.  Agnew,  11  Mo.  621. 

1  Cr.  103-110,  2  L.  49,  UNITED  STATES  v.  SCHOONER  PEC 

Final  Judgment. —  Last  decree  of  Inferior  court  is  final  ai 
spccts  the  power  of  that  court,  but  not  as  respects  its  subject-m 
unless  acquiesced  under,  p.  109. 

Cited  and  rule  applied  in  Sharon  y.  Hill,  11  Sawy.  308,  26 
389,  holding  Superior  Court  judgment  pending  on  appeal  no 
judicata;  Hills  v.  Sherwood,  33  Cal.  478,  479,  holding  that  cot€ 
in  deed  that  title  would  be  confirmed  by  Federal  court,  not  sat 
until  time  of  appeal  had  expired.  Cited  approvingly  in  Oak 
Rogers,  47  Minn.  39,  28  Am.  St  Rep.  327,  49  N.  W.  331;  Ca 
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Richardson,  35  La.  Ann.  506,  holding  certain  Judgment  final  and 
not  interlocutory. 

Troaty. —  Provision  of  treaty  with  France  for  restoration  of  cap- 
tured property  "  not  yet  definitively  condemned "  means  property 
still  in  controversy,  such  as  property  condemned  by  lower  court,  but 
as  to  which  appeal  is  pending,  pp.  109,  110.  • 

Treaty  is  part  of  supreme  law  and,  therefore,  binding  on  tbe 
judiciary  which  must  obey  its  mandates,  even  though  affecting  liti- 
gation already  in  court,  and  compelling  the  reversal  of  a  judgment 
below,  pp.  109,  110. 

Cited  and  principle  applied  in  Pollard  v.  Kibbe,  14  Pet.  412,  415, 
10  L.  519,  520,  in  construing  Spanish  treaty  ceding  Florida;  Fellows 
V.  Blacksmith,  19  How.  372,  15  L.  686,  where  treaty  with  Seneca 
Indians  was  involved;  In  re  Metzger,  17  F.  G.  234,  holding  French 
treaty  as  to  extradition  to  be  enforced  by  the  courts  like  an  act  of 
congress;  In  re  Race  Horse,  70  Fed.  607,  where  Indian  arrested  for 
violating  game  laws  was  released  under  treaty  provision;  Howell 
V.  Fountain,  3  Ga.  179,  46  Am.  Dec.  417,  where  Indian  treaty  pro- 
vision as  to  land  sale  was  held  part  of  the  law  to  be  observed;  Little 
V.  Watson,  32  Me.  225,  holding  treaty  provision  as  to  Canadian 
boundary  supreme  over  provision  of  State  Constitution;  In  re  Kaine, 
14  F.  C.  89,  holding  treaty  is  in  force  as  law  without  any  enabling 
act.  Cited  in  State  v.  Foreman,  8  Yerg.  313,  discussing  history  of 
Indian  treaties  at  length,  dissenting  opinion.  Ex  parte  Crane,  5  Pet. 
204,  8  L.  97,  in  general  discussion.  See  also  note  on  the  effect  of 
.  treaties,  81  Am.  Dec.  539. 

Distinguished  in  Sharon  v.  Sharon,  79  Cal.  647,  22  Pac.  30>  re- 
fosing  to  reverse  a  State  court  judgment  merely  because  it  appeared 
that  the  Federal  court  had  reached  a  different  conclusion. 

Betrospective  laws. —  Where  private  rights  are  involved,  courts 
struggle  hard  against  a  retrospective  construction  of  a  law,  p.  110. 

This  principle  has  been  applied,  In  re  Kean,  2  Hughes,  329,  F.  C. 
7,630,  refusing  to  apply  a  statute  retrospectively  in  cases  where  it 
would  affect  vested  rights  of  individuals.  Cited  in  dissenting 
opinion.  Rich  v.  Flanders,  39  N.  H.  367,  arguing  that  a  retrospective 
law  affecting  remedies  might  be  invalid;  Gilliland  v.  Phillips,  1 
S.  C.  155,  holding  contract  governed  by  usury  law  in  force  when 
entered  into.  Cited  generally,  State  v.  Dews,  Charlt  (Ga.)  406, 
upholding  act  transferring  custody  of  jail  from  sheriff.  Cited  as 
sustaining  proposition  that  congress  may  validly  pass  retrospective 
laws  in  Schenck  v.  Peay,  21  F.  C.  673. 

Appeal  and  arror. —  Generally  it  is  for  appellate  court  merely  to 
decide  whether  judgment  was  valid  when  rendered.    But  if  the 
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law  in  terrenes  and  the  rule  is  changed  it  must  be  obeyed  and  a 
Judgment,  correct  when  rendered,  be  reversed,  p.  110. 

Cited  and  principle  applied  in  State  v.  Baltimore,  etc.,  R.  R.,  3 
How.  552,  11  L.  722,  where  repeal  of  law  imposing  a  penalty  was 
held  a  remission  thereof;  First,  etc..  Bank  v.  Henderson,  101  Cal. 
310,  35  Pac.  899,  where  act  imposing  penalty  was  repealed  before 
decision  in  appellate  court  and  the  repealing  act  was  held  applicable; 
Coles  V.  Madison  Co.,  Breese  (111.),  159,  160,  12  Am.  Dec.  166,  107, 
where  penal  law  was  repealed  after  verdict  and  before  Judgment 
and  was  held  a  bar  to  Judgment;  Thompson  v.  Basset,  5  Ind.  536, 
affirming  that  suit  for  penalty  cannot  be  sustaineii  after  repeal  of 
law  creating  it;  Exeter  v.  Stratham,  2  N.  H.  104;  State  v.  Norwood, 
12  Md.  206,  reversing  a  Judgment  based  on  stamp  act  thereafter 
repealed;  Mayor  v.  State,  30  Md.  119,  penal  law  was  repealed  after 
Indictment  and  the  repeal  was  held  a  bar;  Day  v.  Day,  22  Md.  530, 
reversing  a  Judgment  allowing  a  patent  on  ground  of  subsequent 
law  prohibiting  it;  State  v.  Edward,  5  Mart  (O.  S.)  475,  dismissing 
appeal  on  this  ground.  The  principle  is  applicable  w^here  the  statute 
repealed  is  criminal  and  necessitates  the  defendant's  discharge; 
Keller  v.  State,  12  Md.  326,  327,  71  Am.  Dec.  597,  598;  Wall  v.  State, 
18  Tex.  697,  70  Am.  Dec.  306;  Mahoney  v.  State,  5  Wyo.  525,  63  Am. 
St.  Rep.  67,  42  Pac.  15.  Cited  in  general  discussion  and  more  gen- 
erally applied  in  Price  v.  Nesbit,  29  Md.  26^5;  Wade  v.  St.  Mary's 
School,  43  Md.  181;  Montague  v.  State,  54  Md.  483;  Turner  v.  Bryan, 
83  Md.  374,  35  Atl.  21;  Bayard  v.  McLane,  3  Harr.  (Del.)  233;  Allen 
v.  Farrow,  2  Bailey  L.  587;  State  v.  Taylor,  2  McCord,  490.  See  also 
note  on  effect  of  repeal  of  statute,  12  Am.  Dec.  480. 

Miscellaneous.— Cited  in  Ledgerwood  v.  Picket,  1  ilcLesui,  145, 
F.  C.  8,175,  not  in  point. 

1  Cr.  110-117,  2  L.  61,  RESLER  v.  SHEHBB. 

Practice. —  The  Virginia  practice  was  to  admit  a  plea  at  the  term 
next  ensuing  a  Judgment  by  default,  but  at  a  subsequent  term  it  is 
discretionary,  p.  117. 

Cited  in  Martin  v.  Baltimore,  etc.,  R.  R.,  151  U.  S.  686,  38  L.  316, 
14  S.  Ct.  538,  where  petition  for  removal  after  prescribed  time  was 
denied.  Cited  in  Dibble  v.  Rogers,  2  Mich.  407,  holding  same  rule 
as  to  discretion  applicable  in  the  granting  of  a  new  triaL 

1  Cr.  117-137,  2  L.  53,  TURNER  v.  FENDALL. 

Virginia  statute  authoriziug  Judgment  against  shcriiT  failing  to 
pay  over  execution  moneys,  permits  such  Judgment  at  any  subse- 
quent term  and  not  merely  that  next  ensuing,  pp.  131,  132. 

Evidence. —  Fact  of  insolvency  is  matter  in  pais  to  be  proved  by 
parol  and  other  testimony,  p.  132. 
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Rule  cited  and  followed  in  Dunlop  v.  Munroe,  1  Cr.  C.  C.  541, 
F.  C.  4,167,  and  Noland  v.  Moore,  2  Litt.  (Ky.)  368,  allowing  proof 
\»y  parol  that  A.  B.  was  justice  of  peace;  Williams  v.  Clay,  5  Litt. 
57,  allowing  parol  proof  of  discharge  in  insolvency;  Phelps  v. 
Burton,  6  T.  B.  Mon.  37,  holding  such  discharge  not  within  the 
issue  of  nul  tiel  record. 

Appeal  and  error. —  To  sustain  exception  to  rejection  of  testimony 
its  relevancy  must  be  made  affirmatively  to  appear,  p.  132. 

Cited  and  principle  applied,  Duffee  v.  Pennington,  1  Ala.  508; 
Crenshaw  v.  Davenport,  G  Ala.  392,  41  Am.  Dec.  57;  Carter  v. 
Bennett,  4  Fla.  339;  Jackson  v.  Roberts,  11  Wend.  429;  Polk  v. 
Robertson,  1  Overt.  457.  Cited  generally  on  relevancy  of  testi- 
mony, Blair  v.  CofTman,  2  Overt  177,  5  Am.  Dec.  GOO. 

£xecution<^ — Money  may  be  seized  upon,  p.  134. 

Cited  and  applied  in  Spencer  v.  Blaisdell,  4  N.  H.  201,  17  Am.  Dec. 
414,  in  holding  bank  bills  may  be  attached;  Sheldon  v.  Root,  10 
Pick.  509,  28  Am.  Dec.  267,  holding  further  the  sale  thereof  un- 
necessary; Handy  v.  Dobbin,  12  Johns.  220,  with  express  approval; 
Holmes  v.  Nuncaster,  12  Johns.  396.      Cited  arguendo,   Citizens* 
Bank  v.  Nantucket  Co.,  2  Story,  52,  F.  C.  2,730;  In  U.  S.  v.  Canoe, 
5  Hughes,  493,  F.  0.  14,718,  holding  money  included  within  prohibi- 
tion against  goods  and  chattels;  Corbett  v.  State,  31  Ala.  340,  hold- 
ing bank  bills  may  be  subject  of  larceny;  Doyle  v.  Sleeper,  1  Dana, 
635,  543,  559,  and  Howe  v.  Waysman,  12  Mo.  174,  49  Am.  Dec.  130, 
holding  fraudulent,  as  against  creditors,  a  purchase  by  a  father  in 
his  children's  name;  Edmonson  v.  Meacham,  50  Miss.  39,  as  to 
similar  deed  in  name  of  wife  and  children;  Harris  v.  Moody,  30  N.  Y. 
277,  282,  86  Am.  Dec.  383,  holding  bank  notes  liable  along  with  rest 
of  cargo  to  contribute  to  general  average  loss;  Dolby  v.  Mullins,  3 
Humph.   437,  but  disapproving  Turner  y.   Fendall   on  the  main 
point. 

Execution  may  be  levied  upon  money.  But  it  cannot  be  levied 
upon  money  of  a  defendant  when  In  the  hands  of  a  sheriff  col- 
lected upon  a  judgment  in  such  defendant's  favor  in  another  suit, 
pp.  133-137. 

Turner  v.  Fendall  is  a  leading  case  upon  this  question  and  has 
been  followed  almost  uniformly  by  the  various  States.  The  follow- 
ing citing  cases  In  various  jurisdictions  approve  the  rule,  applying 
It  in  various  ways:  Bamett  v.  Bass,  10  Ala.  954,  holding  the  con- 
trary practice  of  a  coroner  error  and  declaring  that  he  should  have 
made  special  return  setting  forth  the  facts;  Reddick  v.  Smith,  3 
Scam.  (111).  452,  applying  rule  to  attachment  proceedings;  Campbell 
V.  Hasbrook,  24  111.  246,  holding  question  settled  in  Illinois;  Wlnton 
?.  State,  4  Ind.  323,  although  a  statute  authorized  levy  on  money  In 
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general  terms;  Hooks  y.  York,  4  Ind.  637,  holding  Judgment  money 
in  eoui't's  hands  not  leviable;  Stratton  y.  Ham,  8  Ind.  90,  note,  hold- 
ing executor  may  be  garnished  as  to  unascertained  distributive 
shares  of  an  estate;  County  of  Polk  y.  Sypher,  17  Iowa,  365,  85  Am. 
Dec.  572,  holding  contra,  although  not  distinguishing  main  case 
where  writ  was  not  required  to  be  returned  into  court;  First  y.  Mil- 
ler, 4  Bibb  (Ky.),  312,  Harding  v.  Stevenson,  6  Harr.  &  J.  267;  Jones 
y.  Jones,  1  Bland  Ch.  461, 18  Am.  Dec.  342,  holding  that  sheriff  could 
not  be  compelled  to  return  money  Into  another  court  than  that  of  the 
execution;  Hardy  v.  TUton,  68  Me.  196,  28  Am.  Rep.  35,  collecting  a 
number  of  authorities;  Wilder  v.  Bailey,  3  Mass.  201,  expressly  ap- 
proving the  rule;  Thompson  y.  Brown,  17  Pick.  4»>4,  penalizing  a 
sheriff  for  contrary  practice;  Marvin  y.  Hawley,  9  Mo.  384,  388, 
43  Am.  Dec.  549,  noting  and  criticising  contrary  rule;  Curling  y. 
Hyde,  10  Mo.  376,  denying  that  administrator  can  be  prarnlshod  for 
property  In  his  hands;  Ex  parte  Fearle,  13  Mo.  468,  53  Am.  Deo, 
155,  approving  act  of  sheriff  in  obtaining  order  of  court  permitting 
application  of  such  moneys  to  the  second  writ;  State  ex  rel.  v. 
Boothe,  68  Mo.  549,  551,  holding  money  In  sheriff's  custody  from  an 
attachment  afterwards  dissolved  could  not  be  levied  upon  by  execu- 
tion; Crane  v.  Freese,  16  N.  J.  L.  307,  following  the  rule,  although 
statute  authorized  execution  upon  moneys  in  general  terms;  Davis 
V.  Mahany,  38  N.  J.  L.  107,  holding,  however,  that  execution  moneys 
may  be  attached;  Miller  v.  Adslt,  16  Wend.  363;  Baker  v.  Ken- 
worthy,  41  N.  Y.  217,  reviewing  New  York  cases;  State  v.  Lea,  8 
Ired.  L.  95,  96;  Dawson  v.  Holcomb.  1  Ohio,  276,  13  Am.  Dec.  619; 
Means  v.  Vance,  1  Bailey  L.  40,  expressly  approving  rule;  Hill  v. 
Lacrosse,  etc.,  R.  R.,  14  Wis.  293,  80  Am.  Dec.  784,  collecting  cases 
and  noting  Jurisdictions  contra;  Reno  v.  Wilson,  Hempt.  93,  F.  C. 
11,700a,  applying  the  rule;  Clarke  y.  Shaw,  28  Fed.  356,  24  Blatchf. 
97,  noting  that  Vermont  rule  is  contra,  but  following  principal  case 
as  to  money  In  hands  of  United  States  marshal  In  that  State; 
Pawley  v.  Gains,  1  Overt  209,  adopting  rule  in  Tennessee.  But  see 
Dolby  y.  MuUlns,  8  Humph.  438,  39  Am.  Dec.  181.  The  Vermont 
court  adopted  the  rule  In  Prentiss  v.  BUss,  4  Vt  515,  24  Am.  Dec. 
632,  but  afterwards  ruled  contra* 

Cited  In  Summers  v.  Caldwell,  2  Nott  &  McC.  342,  but  upholding 
act  of  sheriff  in  levying  execution  upon  such  execution  money. 
Cited  arguendo  in  Wlntercast  v.  Smith,  4  Rawle,  185. 

Distinguished  In  Dunlop  v.  Patterson  Ins.  Co.,  74  N.  Y.  150,  30 
Am.  Rep.  285,  holding  money  deposited  with  coui*t  clerk  In  lieu 
of  undertaking  on  appeal  liable  to  attachment  Denied  In  Dolby  v. 
MulUns,  3  Humph.  438,  39  Am.  Dec.  181,  adopting  rule  that  sheriff 
may  so  levy  on  execution  moneys.  Denied  In  Hamilton  y.  Ward, 
4  Tex.  367.  369.  Pace  v.  Smith,  57  Tex.  560,  561,  and  Mann  v.  Kelsey, 
71  Tex.  613,  10  Am.  St  Rep.  803,  12  S.  W.  45,  foUowlng  Tennessee 
rule. 
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Sxecution.— An  execution  creditor  has  no  property  In  or  title  to 
any  specific  pieces  of  money  realized  by  the  sheriff  under  the  exe- 
cution, p.  134. 

This  principle  recognized  and  applied  in  Carlton  v.  Conroy,  21  Gal. 
172,  holding  that  creditor  cannot  follow  such  moneys  deposited  by 
sheriff  with  his  banker;  Scott  v.  Smith,  2  Kan.  445,  holding  depositor 
In  bank  had  no  IcTlable  property  in  any  specific  money;  Adams  y. 
Lane,  38  Vt  646,  holding  execution  moneys  deposited  by  sheriff 
with  bis  banker  not  attachable. 

Sheriffs.—  It  Is  proper  practice  for  sheriff  haying  money  collected 
for  execution  creditor  against  whom  he  holds  a  writ  of  execution 
to  return  the  money  into  court  in  conformity  with  the  writ,  so  stat- 
ing, and  not  apply  it  on  the  execution,  pp.  136,  137. 

Approyed  and  practice  followed:  Bank  of  Minnesota  y.  Hayes,  11 
Mont  538,  539,  540,  29  Pac.  91;  Hickman  y.  Matlock,  1  Oyert.  252. 
Principle  approyed  and  applied  in  distribution  of  remnants  and 
surpluses  in  admiralty,  The  Fanny,  8  F.  G.  992.  Gited  in  Acker  y. 
Ledyard,  8  N.  Y.  63,  applying  the  principle  in  holding  that  sheriff 
may  protect  himself  against  hostile  claimants  to  execution  moneys 
by  paying  into  court;  Clerk's  Office  y.  Allen,  7  Jones  L.  158,  holding 
that  court  may  order  application  of  plaintiff's  execution  money  in 
sheriff's  hands,  to  payment  of  his  costs.  Cited  approyingly,  First, 
etc.,  Bank  v.  Hanchett,  126  111.  505,  16  N.  B.  909;  Harding  v.  Steyen- 
son,  6  Harr.  &  J.  267;  Dennison  y.  Circuit  Judge,  37  Mich.  284; 
Jones  y.  Jones,  1  Bland  Ch.  461,  18  Am.  Dec.  342,  and  Briggs  y. 
Planters'  Bank,  1  Freem.  Ch.  585,  holding  sheriff  cannot  be  required 
to  return  moneys  into  another  court  than  that  of  the  execution; 
Stebbins  v.  Walker,  14  N.  J.  L.  93,  97.  100,  25  Am.  Dec.  501,  505,  508, 
remarking  that  sheriff  may  pay  money  oyer  where  no  conflicting 
claims,  but  is  entitled  to  protect  himself  by  paying  it  into  court; 
Williams  y.  Rogers,  5  Johns.  167,  remarking  that  surplus  moneys 
of  defendant  in  execution  in  sheriff's  hands  might  be  subjected  to  a 
second  execution.    Dewey  y.  White,  65  N.  G.  228,  arguendo. 

Miscellaneous. —  Distinguished  in  Williamson  y.  Ringgold,  4  Cr. 
C.  O.  59,  F.  0.  17,755,  as  not  in  point  on  question  of  replevin.  Gited 
in  Baker  y.  Allen,  2  Oyert  176,  on  point  that  regularity  of  sum- 
mary proceedings  ought  to  be  fayored  in  appellate  court 
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Jurisdiction  of  Supreme  Court.—  Since  affirmative  words  most 
often  be  understood  as  implying  a  negative,  the  grant  of  original 
Jurisdiction  to  the  Supreme  Court  contained  in  the  Constitution, 
implies  that  its  original  Jurisdiction  shall  be  restricted  to  the  con- 
stitutional grant;  and  an  act  of  congress  authorizing  an  additional 
original  Jurisdiction  to  issue  mandamus  and  other  writs,  is  pro  tanto 
void.    So  also  it  seems  that  the  grant  of  original  Jurisdiction  in  the 
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specified  instances  implies  a  prohibition  against  the  concurrent  ex- 
ercise of  any  of  that  Jurisdiction  by  other  courts,  pp.  173-176. 

As  has  been  seen  above  the  Supreme  Court  held  in  this  case 
that  its  original  Jurisdiction  could  not  be  enlarged  by  congress. 
Marbury  v.  Madison  has  been  deemed  to  have  '*  settled  this  con- 
struction of  the  Constitution  •  •  •  and  no  one  who  has  exam- 
ined the  subject  now  questions  it"  Florida  v.  Georgia,  17  How. 
505.  509,  15  L.  1S9,  201.  See  also  Harrison  v.  Nixon,  J)  Pet.  510,  530,  9 
L.  211,  218;  U.  S.  v.  New  Bedford  Bridge,  1  Wood.  &  M.  440,  F.  C. 
15,867;  California  v.  Southern  Pacific  Co.,  157  U.  S.  2C1,  39  L.  695,  15 
S.  Ct  604;  Jim  v.  State,  3  Mo.  147,  149;  Ex  parte  \  allandigham,  1 
Wall  252,  17  L.  693;  Virginia  v.  Rives,  100  U.  S.  327,  25  L.  672.  And 
If  not  by  congress  then  not  by  the  courts  themselves.  Accordingly 
It  has  been  held  that  certiorari  would  not  issue  from  it  to  review 
proceedings  of  a  military  commission  ordered  by  a  general  officer 
of  the  United  States  army.  Ex  parte  Vallandigham,  1  Wall.  252, 
17  Lu  593.  And  that  parties  may  not  come  in  as  intervenors  when 
a  prize  cause  is  before  the  Supreme  Court,  who  were  not  parties 
below,  the  Supreme  Court  having  no  original  jurisdiction  in  prize 
causes.  The  William  Bagaley,  5  Wall.  412,  18  L.  591.  Ana  in  a 
more  recent  case  the  proposition  is  relied  on  in  denying  the  original 
jurisdiction  of  the  Supreme  Court  in  a  suit  between  a  State  and 
citizens  of  the  same  as  well  as  of  a  foreign  State.  California  v. 
Southern  Pacific  Co.,  157  U.  S.  261,  39  L.  695,  15  S.  Ct  604.  This 
fad  has  also  been  pointed  out  as  one  of  the  peculiarities  of  the 
Supreme  Court  in  a  case  discussing  the  limited  character  of  the 
Federal  Jurisdiction  and  holding  that  a  Fedc^ral  criminal  indict- 
ment must  be  sustainable  by  the  provisions  of  Federal  law.  It  is 
also  made  the  basis  for  the  proposition  that  it  is  incompetent  for 
the  Supreme  Court  upon  motion  in  a  mandamus  proceeding  pending 
before  it  on  appeal,  to  substitute  the  name  of  a  new  incumbent  as 
defendant  in  place  of  that  of  his  predecessor  in  office.  U.  S.  y. 
Boutwell,  17  WaU.  609,  21  L.  722,  3  MacA.  177,  178. 

Jurisdiction  of  tlie  Supreme  Court  to  issue  mandamua. —  A 
further  and  most  important  consequence  of  this  rule  that  the 
original  Jurisdiction  of  the  Supreme  Court  may  not  be  enlarged 
is  the  fact  that  the  Supreme  Court  Is  thus  cut  off  from  power  to 
issue  the  prerogative  writs  except  as  incident  and  auxiliary  to  the 
exercise  of  a  Jurisdiction  already  otherwise  acquired.  It  can, 
therefore,  only  issue  mandamus  in  the  exercise  of  original  Juris- 
diction in  the  few  cases  "  where  a  State  or  ambassador  or  other 
public  minister,  or  a  consul  or  a  vice-consul  is  a  party,"  since  it 
is  only  in  these  cases  that  it  has  original  Jurisdiction  at  all. 
Ylrginla  v.  Rives,  100  tJ.  S.  327,  25  L.  672.  These  restrictions  on 
the  power  to  issue  mandamus  were  specifically  decided  in  Marbury 
T.  Madison,  and  the  citations  concerned  therewith  are,  therefore, 
more  numerous.    As  to  the  proposition  that  the  Supreme  Court  has 
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no  jarlsdictlon  to  issue  mandamus  in  the  exercise  of  its  original 
jurisdiction,  except  as  noted  above,  there  seems  to  have  been  no 
subsequent  diversity  of  opinion.  Apparently  but  one  other  case  has 
reached  the  Supreme  Court  upon  this  question.  ^IcCluny  v.  Sllli- 
man,  2  Wheat.  370,  4  L.  263.  Marbury  v.  Madison  has  "  ever  since 
been  accepted  as  fixing  the  construction  of  this  part  of  the  Con- 
stitution." Ex  parte  Yerger,  8  Wall.  97,  19  L.  336.  See  also  Riggs 
v.  Johnson  Co.,  6  Wall.  188,  18  L.  774;  Ex  parte  Newman,  14  Wall. 
165,  20  L.  879;  U.  S.  v.  BoutweU,  17  WalL  609,  21  L.  722. 

JurlBdiction  of  inferior  Federal  courts  in  tli«  matter  of  man- 
damus and  other  writs. —  There  has,  however,  been  considerable 
litigation  in  the  settlement  of  other  phases  of  the  question.  It 
was  early  decided  that  the  Circuit  Courts  of  the  United  States  were 
similarly  without  power  to  issue  mandamus  to  executive  officers, 
M'Intire  v.  Wood,  7  Cr.  504,  3  L.  420;  M'Clung  v.  SiUiman,  6 
Wheat  604,  5  L.  841;  Van  Antwerp  v.  Hulburd,  7  Blatchf.  426,  433, 
P.  C.  16,826;  State  ex  rel.  Attorney-General  v.  Cunningham,  Secre- 
tary of  State,  81  Wis.  503,  51  N.  W.  736;  except  in  Ihe  exercise  of  a 
jurisdiction  already  otherwise  acquired  —  as  for  instance,  to  com- 
pel county  officers  to  levy  a  tax  to  pay  railroad  bonds,  it  having  been 
duly  decided  that  the  bonds  were  a  valid  obligation  and  this  the 
proper  remedy.  Riggs  v.  Johnson  Co.,  6  Wall.  188,  18  L.  774.  But 
much  of  the  effect  of  this  ruling  was  counteracted  by  the  further 
holding  of  another  early  case,  that  the  jurisdiction  of  the  Circuit 
Court  for  the  District  of  Columbia  is  more  extensive.  And  it  is 
well  settled  that  that  tribunal  and  its  successor  the  Supreme  Court 
for  the  district,  may  issue  mandamus  to  officers  of  the  executive 
department  of  the  government  to  compel  the  performance  of  mere 
ministerial  duties.  The  leading  case  arose  upon  a  petition  for  a 
mandamus  to  the  postmaster-general  to  compel  him  to  credit  ap- 
plicants with  certain  sums  of  money  on  mail  contracts  as  provided 
by  special  act  of  congress.  The  Circuit  Court  for  the  District  of 
Columbia  took  jurisdiction  and  ordered  the  mandamus  to  issue. 
Upon  appeal  this  decision  was  affirmed  though  not  without  vigorous 
dissent  on  the  part  of  three  members  of  the  court  The  cases  hold- 
ing that  the  Circuit  Courts  in  the  several  States  had  no  jurisdiction 
to  issue  mandamus  except  in  the  exercise  of  a  jurisdiction  already 
otherwise  acquired,  were  distinguished  upon  the  ground  that  con- 
gress had  not  conferred  upon  them  all  of  the  judicial  power  of  the 
United  States  as  it  had  upon  the  Circuit  Court  for  the  district;  and 
the  decision  was  rested  mainly  upon  the  ground  that  as  the  com- 
mon law  of  Maryland  passed  with  the  ceded  territory  and  continued 
a  part  of  the  law  of  the  District  of  Columbia,  this  law,  unless  re- 
pealed in  some  way,  continued  in  force  and  gave  a  right  to  the 
remedy  of  mandamus  wherever  such  a  right  existed  at  common 
law.  Kendall  v.  U.  S.,  12  Pet  617,  618,  621,  651,  9  L.  1218.  1219. 
1231;  affirming  U.  S.  v.  Kendall,  5  Cr.  C.  C.  163,  175,  183.  187, 
190,  259,  F.  C.  15,517.    See  also  State  ex  reL  v.  Cunningham,  81  Wit. 
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603,  61  N.  W.  736.  Mandamus  and  the  other  State  writs  have  is- 
sued from  that  court  to  the  executive  officers  of  the  Federal  govern- 
ment In  a  great  variety  of  cases,  which  it  is  not  necessary  to  note 
at  greater  length  In  this  connection. 

Supreme  Court  may  mandamus  inferior  Federal  courts. —  But 
although  the  decision  in  the  leading  case  frustrated  the  intention 
of  congress  to  confer  upon  the  Supreme  CJourt  powor  to  mandamus 
executive  officers  of  the  United  States,  the  prohibition  of  the  Con- 
stitution was  held  to  offer  no  Impediment  to  the  issuance  of  the 
writ  to  other  Federal  courts.  And  this,  because  cases  in  which 
mandamus  issues  to  such  courts  are  cases  involving  the  exercise  of 
appellate  and  not  original  Jurisdiction.  Ex  parte  Crane,  5  Pet. 
200,  8  L.  96;  Ex  parte  Newman,  14  Wall.  165,  20  L.  879;  Vir- 
ginia V.  Rives,  100  U.  S.  327,  25  L.  672.  The  citations  do  not  lead 
us  into  an  extensive  discussion  of  the  circumstances  under  which 
mandamus  issues  in  accordance  with  the  principles  and  usages  of. 
law  to  lower  courts.  In  one  of  the  citations  it  isstied  to  compel  a 
Judge  to  sign  a  bill  of  exceptions.  Ex  parte  Crane,  5  Pet  189,  8 
Ij.  92.  And  in  another  to  the  Federal  Circuit  Court  at  the  instance 
of  the  Virginia  State  court  to  compel  the  removal  of  a  cause  of 
which  the  Federal  court  had  improperly  taken  cognizance,  into  the 
State  tribunaL  Virginia  v.  Rives,  100  U.  S.  313,  25  L.  667.  But  it 
will  not  issue  to  control  the  discretion  of  a  lower  court.  Ex  parte 
Newman,  14  WalL  166,  20  L.  879.  In  that  case  Mr.  Justice  Clifford, 
speaking  for  the  court,  thus  states  the  rule:  ''Applications  for 
mandamus  to  a  subordinate  court  are  warranted  by  the  principles 
and  usages  of  law  in  cases  where  the  subordinate  court,  having 
Jurisdiction  of  a  case,  refuses  to  hear  and  decide  the  controversy, 
or  where  such  a  court,  having  heard  the  causes,  refuses  to  render 
judgment  or  enter  a  decree  in  the  case;  but  the  principles  and  usages 
of  law  do  not  warrant  mandamus  to  re-examine  a  judgment  or 
decree  of  a  subordinate  court  in  any  case,  nor  will  the  writ  be 
issued  to  direct  what  judgment  or  decree  such  a  court  shall  render 
in  any  pending  case,  nor  will  the  writ  be  issued  in  any  case  if  the 
party  aggrieved  may  have  a  remedy  by  writ  of  error  or  appeal,  as 
the  only  office  of  the  writ  when  issued  to  a  subordinate  court 
is  to  direct  the  performance  of  a  ministerial  act,  or  to  com- 
mand the  court  to  act  in  a  case  where  the  court  has  Jurisdic- 
tion and  refuses  to  act,  but  the  supervisory  court  will  never  pre- 
scribe what  the  decision  of  the  subordinate  court  shall  be,  nor 
will  the  supervisory  court  interfere  in  any  way  to  control  the 
Judgment  or  discretion  of  the  subordinate  court  in  disposing  of 
the  controversy."  14  WalL  152,  165-166,  20  L.  879.  In  a  learned 
opmion  in  Virginia  v.  Rives,  100  tJ.  S.  313,  329,  25  L.  673,  Mr. 
Justice  Field  also  enters  into  a  discussion  of  this  point  and 
holds  that  "It  is  well  settled  that  the  writ  of  mandamus  will 
issue  to  correct  the  action  of  subordinate  or  inferior  courts  or 
Judicial  officers,  where  they  have  exceeded  their  jurisdiction  and 
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there  is  no  other  remedy.  *It  issues/  says  Blackstone,  *to  the 
Judges  of  any  inferior  court,  commanding  them  to  do  justice 
according  to  the  powers  of  their  office,  whenever  the  same  is 
delayed.  For  it  Is  the  peculiar  business  of  the  Court  of  King's 
Bench  to  superintend  all  inferior  tribunals,  and  therein  to  enforce" 
the  due  exercise  of  all  those  Judicial  or  ministerial  powers  with 
which  the  crown  or  the  legislature  have  invested  thorn;  and  this  not 
only  by  restraining  their  excesses,  but  also  by  qr.ickening  their 
negligence  and  obviating  the  denial  of  Justice.*  3  Bl.  Com.  110." 
Accordingly  it  was  there  held  the  proper  remedy  to  reinstate  the 
Jurisdiction  of  a  ^tate  court  where  a  Federal  Circuit  Court  had 
improperly  allowed  a  removal. 

Jurisdiction  of  the  Supreme  Court  to  issue  habeas  corpus,  etc.— 
Although  concerned  primarily  with  the  question  of  Jurisdiction  to 
issue  mandamus,  the  reasoning  of  the  leading  case  extends  equally 
to  the  writ  of  habeas  corpus;  and  the  issuance  of  that  writ  by  the 
Supreme  Court,  except  in  those  cases  in  which  It  has  original 
Jurisdiction,  must  be  Justified  as  an  exercise  of  appellate  Jurisdiction, 
Ex  parte  Bollman,  4  Cr.  100,  106,  2  L.  5(53,  565;  Ex  parte  Watkins, 
7  Pet  572,  8  L.  788;  In  re  Matter  of  Metzger,  5  How.  191,  12  L.  Ill; 
In  re  Kaine,  14  How.  119,  128,  14  L.  351,  355;  Ex  parte  Wells,  18 
How.  317,  15  L.  426;  Ex  parte  Yerger,  8  Wall.  97,  19  L.  336;  Ex  parte 
Virginia,  100  U.  S.  341,  25  L.  677;  Ex  parte  Clarke,  100  U.  S.  408,  25 
L.  728;  In  re  McDonald,  16  F.  C.  25.  It  has,  however,  uniformly 
been  held  that  the  issuance  of  this  writ  does  involve  an  exercise  of 
appellate  Jurisdiction.  '*  It  is  a  revision  of  a  decision  of  an  in- 
ferior court  by  which  a  citizen  has  been  committed  to  Jail,"  observed 
Chief  Justice  Marshall  in  one  of  the  earliest  of  these  cases;  "  It  has 
been  demonstrated  at  the  bar  that  the  question  brought  forward 
on  habeas  corpus  is  always  distinct  from  that  which  is  involved 
in  the  cause  itself.  The  question  whether  the  individual  shall  be 
imprisoned  is  always  distinct  from  the  question  whether  he  shall 
be  convicted  or  acquitted  of  the  charge  on  which  ho  is  to  be  tried, 
and,  therefore,  these  questions  are  separated  and  may  be  decided  In 
different  courts.  The  decision  that  the  individual  shall  be  im- 
prisoned must  always  precede  the  application  for  a  writ  of  habeas 
corpus,  and  this  writ  must  always  be  for  the  purpose  of  revising 
that  decision,  and,  therefore,  appellate  in  its  nature."  Ex  parte 
Bollman,  4  Cr.  101,  4  L.  563.  In  a  later  case  Mr.  Justice  McLean 
was  of  opinion  that  "  there  Is  some  refinement  in  denominating  that 
an  appellate  power  which  is  exercised  through  the  Instrumentality 
of  a  writ  of  habeas  corpus,"  In  re  Metzger,  5  How.  191,  12  L.  Ill; 
though  he  makes  no  question  but  that  such  was  the  settled  rule  of 
law.  The  case  decided  that  the  writ  would  not  issue  to  Inquire 
into  an  order  of  commitment  made  by  a  district  Judge  at  chambers, 
as  the  court  had  no  appellate  supervision  over  such  an  order;  but 
the  authority  of  the  case  "  has  been  much  shaken."  In  re  Kalne, 
14  How.  103,  14  L.  345;  Ex  parte  Yerger,  8  Wall.  S5,  19  L.  332;  Ex 
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parte  Virginia,  100  tJ.  S.  341,  25  L.  677.  And  It  seems  to  be  re- 
garded as  sporadic  and  not  In  harmony  with  the  general  tendency 
of  the  cases  which  rather  incline  to  an  extension  of  the  juris- 
diction to  issue  habeas  corpus  to  all  commitments  made  by  officers 
exercising  any  part  of  the  Judicial  power  of  the  Unite<l  States. 

In  a  number  of  cases  habeas  corpus  has  issued  to  the  Circuit 
Courts.    Ex  parte  Wells,  18  How.  317,  15  L.  426;  Ex  parte  Watkins, 

7  Pet  572,  8  L.  788;  Ex  parte  Yerger,  8  Wall.  85,  19  L.  332;  Ex 
parte  Clarke,  100  U.  S.  408,  25  L.  728.  The  writ  of  habeas  corpus 
may  even  issue  in  cases  not  made  cognizable  by  writ  of  error,  Ex 
parte  Clarke,  100  U.  S.  408,  25  L.  728;  or  appeal,  Ex  parte  Yerger, 

8  Wall.  85,  19  L.  332.  It  has  also  issued  "in  favor  of  liberty" 
where  error  would  admittedly  have  been  a  more  appropriate  metho-< 
of  procuring  a  review.  Ex  parte  Virginia,  100  tJ.  8.  343,  25  L.  678. 
And  it  has  been  held  that  a  writ  Issued  returnable  to  a  justice  of 
the  Supreme  Court,  might  be  tried  by  the  whole  court  If  it  was  a 
proper  case  for  the  exercise  of  its  appellate  jurisdiction.  Ex  parte 
Clarke,  100  U.  S.  408,  25  L.  728. 

In  denying  the  argument  that  certiorari  is  c«>ex tensive  with 
mandamus,  the  Supreme  Court  of  New  Jersey  remarked  in  an  early 
ease  that  while  the  right  to  mandamus  the  secretary  of  State  was 
decided  by  the  leading  case,  it  could  scarcely  be  held  that  certiorari 
would  have  been  a  proper  method  of  reviewing  the  action  of  that 
officer,  had  he  erroneously  granted  Mr.  Marbury's  commission. 
Whitehead  v.  Gray,  12  N.  J.  L.  36,  40. 

The  original  Jurisdiction  of  the  Supreme  Court  not  exclusive  — 
dictum  of  the  leading  case  qualified.— As  has  been  seen  above, 
Marbury  v.  Madison  settled  the  proposition  that  the  original  Juris- 
diction of  the  Federal  Supreme  Court  cannot  be  enlarged  by  con- 
gress. The  reasoning  of  the  case  goes  further,  however,  and  denies 
the  right  of  congress  to  give  appellate  jurisdiction  where  the  Con- 
stitution confers  original. 

This  second  proposition  the  courts  have  had  to  modify  and  ex- 
plain. A  case  came  before  the  Supreme  Court,  on  appeal,  a  few 
years  after  the  decision  in  Marbury  v.  Madison,  in  which  the  State 
of  Virginia  and  one  of  its  citizens  were  parties,  the  question  at 
Issue  involving  the  construction  of  an  act  of  congress.  It  was  urged 
that  as  the  Supreme  Court  had  original  jurisdiction  in  cases  in 
which  a  State  was  a  party,  this  excluded  its  appellate  Jurisdiction. 
But  the  court  held  otherwise,  and  decided  that  the  original  juris- 
diction of  the  Supreme  Court  in  cases  in  which  a  State  was  a  party, 
referred  only  to  those  cases  in  which  the  Supreme  Court  obtained 
jurisdiction  by  reason  of  the  character  of  the  parties,  and  not  at  all 
to  those  cases  in  which  the  Federal  jurisdiction  attached,  because 
the  question  involved  arose  under  the  Constitution,  treaties  or  laws 
of  the  United  States.  Referring  to  the  Constitution,  based  upon 
Marbury  v.  Madison,  the  court,  speaking  again  by  Chief  Justice 
Marshall,  observed:     *'  The  truth  is  that  where  the  words  confer 
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only  appellate  Jurisdiction,  original  jurisdiction  Is  most  clearly 
given;  but  where  the  words  admit  of  appellate  jurisdiction, 
power  to  take  cognizance  of  the  suit  originally,  does  not  neeessfl 
negative  the  power  to  decide  upon  it  on  an  appeal,  if  it  may  origii 
in  a  different  court. 

"  It  is,  we  think,  apparent,  that  to  give  this  distributive  cl« 
the  interpretation  contended  for,  to  give  to  its  affirmative  w< 
a  negative  operation,  in  every  possible  case,  would  in   some 
stances  defeat  the  obvious  intention  of  the  article.    •     ♦     • 
court  may  imply  a  negative  from  affirmative  words  where  the 
plication  promotes,  not  where  it  defeats  the  intention."     Cohen 
Virginia,  6  Wheat  397-398,  5  L.  289,  11  Wheat  472,  n.,  6  L.. 
Again,  speaking  directly  of  the  leading  case,  the  chief  justice 
serves:     "  It  is  a  maxim  not  to  be  disregarded  that  general 
pressions  in  every  opinion  are  to  be  taken  in  connection  with 
case  in  which  those  expressions  are  used.    If  they  go  beyond 
case  they  may  be  respected,  but  ought  not  to  control  the  judgn 
in  a  subsequent  suit  when  the  very  point  Is  presented  for  decis 
The  reason  of  this  maxim  Is  obvious.    The  question  actually  bei 
the  court  Is  investigated  with  care  and  considered  in  its  full  ext 
Other  principles  which  may  serve  to  illustrate  it  are  considered 
their  relation  to  the  case  decided,  but  their  possible  bearing  on 
other  cases  is  seldom  completely  investigated."    Ibid.,  pp.  399,  ! 
6  L.  290. 

Further  modifications  in  later  cases.—  Later  cases  have  not,  h< 
ever,  left  even  this  much  of  the  doctrine  of  an  exclusive  origi 
jurisdiction.  The  judiciary  act  of  1789  Invested  the  District  Ooi 
of  the  United  States  with  "  jurisdiction  exclusively  of  the  courts 
the  several  States,  of  all  suits  against  consuls  or  vice-consuls."  i 
this  provision  was  early  declared  constitutional,  notwithstand 
the  fact  that  the  (Constitution  confers  upon  the  Supreme  Co 
original  jurisdiction.  Gittings  v.  Crawford,  Taney,  1,  F.  C.  5,^ 
See  also  U.  S.  v.  Ravara,  2  Dall.  297,  1  L.  388;  State  v.  De  La  Fo: 
2  Nott  &  McC.  217,  224;  Davis  v.  Packard,  7  Pet.  284,  8  L.  687, 
Wheat  472,  n.,  6  L.  523;  Bors  v.  Preston,  111  U.  S.  258,  28  L.  4 
4  S.  Ct  410;  contra.  Com.  v.  Kosloff,  6  Serg.  &  R.  545,  549. 
Gittings  V.  Crawford,  Chief  Justice  Taney  observed,  after 
elaborate  review  of  the  authorities,  that  "  the  true  rule  In  this  ci 
is,  I  think,  the  rule  which  is  constantly  applied  to  ordinary  acts 
legislation  in  which  the  grant  of  jurisdiction  over  a  certain  subjt 
matter  to  one  court  does  not,  of  itself,  imply  that  that  jurisdict 
is  to  be  exclusive.  In  the  clause  in  question  there  is  nothing  1 
mere  affirmative  words  of  grant  and  none  that  import  a  design 
exclude  the  subordinate  jurisdiction  of  other  courts  of  the  Unii 
States  on  the  same  subject-matter."  Taney,  1,  9,  F.  C.  5,465.  A 
the  following  significant  language  is  used  by  Chief  Justice  Wa 
in  Ames  v.  Kansas:  "In  view  of  the  practical  construction  put 
this  provision  of  the  Constitution  by  congress  at  the  very  mom< 
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of  the  organization  of  the  government,  and  of  the  significant  fact 
that  from  1780  until  now  no  court  of  the  United  States  has  ever  in 
its  actual  adjudications  determined  to  the  contrary,  we  are  unable 
to  say  that  It  is  not  within  the  power  of  congress  to  grant  to  the 
inferior  courts  of  the  United  States  Jurisdiction  in  cases  where  the 
Supreme  Court  has  been  vested  by  the  Constitution  with  original 
Jurisdiction.  It  rests  with  the  legislative  department  of  the  govern- 
ment to  say  to  what  extent  such  grants  shall  be  made,  and  it  may 
safely  be  assumed  that  nothing  will  ever  be  done  to  encroach  upon 
the  high  privileges  of  those  for  whose  protection  the  constitutional 
provision  was  intended.  At  any  rate  we  are  unwilling  to  say  that 
the  power  to  make  the  grant  does  not  exist"  111  U.  S.  469,  28  L. 
490,  4  8.  Ct  447. 

Jurisdiction  of  State  courts  not  barred.—  Neither  does  the  grant 
to  the  Supreme  Court  of  original  Jurisdiction  in  cases  in  which  a 
State  is  a  party  preclude  the  Supreme  Court  of  a  State  from  taking 
Jurisdiction  of  a  case  between  a  State  and  a  citizen  of  another 
State.  Delafleld  v.  State  of  Illinois,  26  Wend.  215;  affirmed,  2  Hill, 
168.  Nor  does  the  fact  that  the  Supreme  Court  is  given  appellate 
Jurisdiction  In  cases  In  which  the  United  States  is  a  party  preclude 
the  United  States  from  coming  In  as  a  party  in  an  original  con- 
troversy between  two  States  before  the  Federal  Supreme  Court. 
Florida  v.  Georgia,  17  How.  505,  509,  15  L.  199,  201. 

It  thus  appears,  that  the  proposition  that  the  original  jurisdiction 
of  the  Supreme  Court  Is  exclusive  practically  falls.  This  conclusion, 
however,  in  nowise  affects  the  decision  in  Marbury  v.  Madison, 
though  it  fixes  important  limitations  upon  the  language  used  — 
limitations  which  Chief  Justice  Marshall  was  himself  the  first  to 
point  out 

The  interpretation  of  jurisdictional  questions  in  the  State 
courts  —  principles  of  the  leading  case  applied.—  Not  unnaturally 
the  State  courts  have  upon  occasion  found  a  helpful  analogy  in 
Marbury  v.  Madison  when  confronted  with  similar  jurisdictional 
questions  In  the  interpretation  of  their  own  Constitutions  and  laws. 
Thus,  In  deciding  as  to  the  right  to  issue  mandamus  and  habeas 
corpus  in  the  exercise  of  their  original  jurisdiction,  the  highest 
courts  of  the  States  have  in  several  instances  resorted  to  the  reason- 
ing and  followed  the  conclusions  set  forth  in  the  leading  case.  The 
provision  of  the  first  Constitution  and  statute  of  California  upon 
the  subject  of  the  State  writs  was  Identical  with  that  of  the  national 
Constitution  and  laws,  and  the  State  court  accordingly  followed 
Marbury  ▼.  Madison  in  holding  that  mandamus  to  an  officer  of 
another  department  of  the  government  was  an  exercise  of  original 
jurisdiction  and  inadmissible,  but  that  it  might  properly  be  directed 
to  a  judge  of  a  subordinate  court  People  v.  Turner,  1  Cal.  146,  52 
Am.  Dec.  298.  Subsequently,  this  law  was  changed,  and  under  the 
second  and  third  Constitutions  the  court  had  power  to  issue  the 
prerogative  or  State  writs  In  original  causes.    In  thus  deciding  the 
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construction  of  the  third  Constitution  the  court  was  divided,  one 
the  Judges  holding  that  it  was  Intended  to  authorize  the  issuance 
these  writs  only  in  aid  of  the  court's  appellate  jurisdiction,    ai 
citing  the  leading  case  to  the  point  that  mandamus  is  often   iis 
as  an  incident  of  appellate  Jurisdiction.    Hyatt  v.  Allen.  54  Cal.  31 
364.     Again  it  Is  cited  in  several  cases  to  the  point  that  the  rig 
to  issue  the  common-law  writs  Is  one  of  the  inherent  po\^  ers  of  t 
appellate   court,   and,   therefore,   that  the   constitutional    grant 
power  to  issue  them  must  mean  a  grant  of  such  power  in  the  e 
erclse  of  original  Jurisdiction^     Wheeler  v.  N.  O.  Irrigation  Co., 
Colo.  251,  11  Pac.  104;  State  v.  Archibald,  5  N.  Dak.  302,  66  N.  T 
236.    And  see  Attorney-General  v.  R.  R.  Co.,  35  Wis.  515. 

Elsewhere  it  has  been  held  that  the  mere  grant  of  appellate  Jiiri 
diction  to  a  court  would  "give  it  a  right  to  issue  the  common-la 
writs,"  and  that  as  appellate  Jurisdiction  "  revises  and  corrects  " 
cause  in  a  lower  court,  mandamus  could  issue  In  that  limited  claf 
of  cases  only.  Ex  parte  White,  4  Fla.  171;  Jared  v.  Hill,  1  Black 
155,  156,  n.  See,  also,  Fannin  v.  Hightower,  9  Tex.  Civ.  App.  298,  2 
S.  W.  190;  Dobson  v.  Westhelmer  and  others,  5  Wyo.  36,  36  Pac.  62( 
By  a  later  Constitution  the  Supreme  Court  of  Florida  was  give 
this  right  State  v.  Gleason,  12  Fla.  190.  206.  That  courts  c 
appellate  Jurisdiction  have  no  power  to  issue  mandamus  in  origins 
causes  was  deemed  by  the  Supreme  Court  of  Iowa  to  have  bee: 
settled  by  Marbury  v.  Madison,  and  accordingly  it  was  held  that  th 
court  had  not  the  power  to  mandamus  the  board  of  election  com 
missioners.  U.  S.  ex  rel.  v.  Comrs.  of  Dubuque  Co.,  Morris  (la.),  3C 
To  the  same  effect  is  a  Virginia  case.  Sharpe  v.  Robertson,  5  Gratt 
636.  Somewhat  similarly  the  Texas  Court  of  Civil  Appeals,  havin; 
appellate  Jurisdiction  only,  refused  to  mandamus  a  lower  court  t< 
proceed  with  the  trial  of  a  cause,  holding  that  as  the  refusal  was 
Interlocutory  and  not  appealable,  mandamus  in  such  a  case  woulc 
be  an  exercise  of  original  Jurisdiction.  Fannin  v.  Hightower,  i 
Tex.  Civ.  App.  298,  29  S.  W.  190.  But  the  Supreme  Court  of  Texa^ 
has  affirmed  the  validity  of  a  statute  providing  that  the  Court  ol 
Civil  Appeals  might  certify  to  it  certain  questions  for  adjudicatiou 
without  first  deciding  upon  them;  although  Stay  ton,  C.  J.,  dis- 
senting, relied  upon  the  leading  case  to  the  contrary.  Darnell  v. 
Lyon,  85  Tex.  470,  22  S.  W.  311.  And  the  Supreme  Court  of  Wis- 
consin, in  an  early  case,  held  that  it  had  no  original  Jurisdiction  to 
issue  a  mandamus  under  a  Constitution  conferring  upon  It  appellate 
Jurisdiction  only,  even  though  another  section  gave  it  power  to  issue 
the  common-law  writs.  State  ex  rel.  v.  Farwell,  3  Pinney.  393,  415. 
Later,  however,  the  court  was  given  express  power  to  issue  the  coin- 
mon-law  writs  in  all  cases  appellate  and  original.  Attorney-General 
V.  Blossom,  1  Wis.  317,  331.  See,  generally,  Taylor  v.  Governor,  1 
Ark.  23. 

The  proposition  that  courts  of  appellate  Jurisdiction  have  no  power 
to   issue   writs   In   original   causes,   merges   itself   In  the  broader 
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proposition  that  a  court  of  purely  appellate  Jurisdiction  may  not 
exercise  original  jurisdiction  at  all.  To  this  point  Marbury  v. 
Madison  is  cited  in  several  cases.  Ex  parte  Floyd,  40  Ala.  120; 
Cbumasero  v.  Potts,  2  Mont  242,  292;  Daniel  v.  Ct  of  Warren,  1 
Bibb  (Ky.),  496,  500. 

Appellate  Jurisdiction.—  It  is  the  essential  criterion  of  appellate 
Jurisdiction  that  it  revises  and  corrects  the  proceedings  in  a  cause 
already  instituted,  and  does  not  create  that  cause.  The  issuance 
of  mandamus  by  the  Supreme  Court  against  the  secretary  of  State 
would  be  the  exercise  of  original  not  appellate  Jurisdiction,  p.  175. 

The  proposition  that  affirmative  words  are  often  to  be  under* 
stood  in  an  exclusive  sense  applied  in  construction  of  State  Con- 
stitations.—  The  influence  of  the  principle  laid  down  in  the  leading 
case  to  the  efTect  that  affirmative  words  must  often  be  understood 
in  a  negative  or  exclusive  sense  in  order  to  carry  out  the  intended 
meaning,  is  apparent  in  other  connections  than  in  questions  arising 
out  of  the  construction  of  the  national  Constitution  by  the  Federal 
courts.    It  has  been  applied  in  the  construction  of  provisions  of  the 
State  Constitutions.     Thus  the  Constitution  of  Florida  conferred 
upon  the  Supreme  Court  power  to  issue  writs  of  prohibition,  and  the 
same  power  upon  the  County  Court  when  necessary  to  the  complete 
exercise  of  its  Jurisdiction.    Under  the  foregoing  rule  this  was  held 
to  exclude  the  right  of  the  County  Court  to  issue  the  writ  as  part  of 
its  original  Jurisdiction.     Singer  Mfg.  Co.  v.  Spratt  20  Fla.  125. 
The  organic  law  of  Nebraska  extends  the  original  jurisdiction  of  the 
Supreme  Court  to  mandamus,  quo  warranto  and  habeas  corpus^  and 
this  was  held  to  negative  original  Jurisdiction  to  issue  prohibition. 
State  v.  Hall,  47  Neb.  583,  06  N.  W.  643.    The  Constitution  of  Nevada 
conferred  upon  the  Supreme  Court  appellate  Jurisdiction  in  a  num- 
ber of  cases,  and  the  court  followed  Marbury  v.  Madison  in  holding 
this  an  exclusion  of  original  Jurisdiction.    Lalce  v.  Lake,  17  Nev.  238, 
239,  30  Pac.  880.  To  the  same  effect  was  a  decision  of  the  Supreme 
Court  of  New  Mexico  in  a  case  involving  the  construction  of  the  or- 
ganic law  of  that  territory,  and  the  court  held  that  it  had  not  power 
to  issue  mandamus  in  original  causes.   Territory  v.  Ortiz,  1  N.  Mex. 
13.    The  Constitution  of  Rhode  Island  vested  the  Judicial  power  in  the 
courts  of  the  State,  and  this  was  held  under  the  above  rule  to  imply 
a  prohibition  against  the  exercise  of  such  power  by  the  legislature. 
A  law  setting  aside  certain  Judgments  was,  therefore,  declared  In- 
valid.   Taylor  v.  Place,  4  R.  I.  357,  358.    The  Supreme  Court  of  Utah 
has  also  invoked  this  rule  in  holding  that  the  organic  law  by  im- 
plication prohibited  to  it  the  issuance  of  injunction  in  original  pro- 
ceedings.   Godbe  V.  Salt  Lake  City,  1  Utah,  78.    And  the  Supreme 
Court  of  Colorado  Territory  recognized  and  followed  this  principle 
in  holding  that  the  organic  law  did  not  authorize  a  legislative 
provision  for  appeals  from  Probate  to  District  Courts.      Cass  v. 
Dayis»  1  Col.  48. 
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Various  other  appUcationB  of  the  principle.— This  rule  of  c 
struction  has  also  been  applied  in  other  connections.  It  has  b 
held  that  a  statute  providing  for  the  review  of  a  case  by  app 
impliedly  excluded  all  other  means  of  bringing  it  before  an  appell 
tribunal.  Thompson  v.  Lea,  28  Ala.  459,  463.  A  court  rule  i 
mltting  a  rehearing  after  decree  entered,  within  ten  days  after  si 
entry,  prohibits  such  action  at  any  later  time.  The  Illinois,  1  Bro 
Adm.  13,  30,  F.  C.  13,602.  The  exemption  of  certain  things  fr 
the  operation  of  a  statute  of  limitation  during  a  certain  period,  a 
carries  the  implication  that  the  statute  is  to  operate  fully  as  to 
matters  not  excluded.  Coleman  y.  Holmes,  44  Ala.  124,  129,  4  A 
Kep.  121.  When  a  statute  requires  a  judge  to  mark  all  requests 
charge  to  a  jury  "  given  "  or  *'  refused,"  It  Is  inadmissible  for  i 
judge  to  insert  qualifying  words.  Lyon  v.  Kent,  45  Ala.  656,  6 
Finally  the  rule  has  been  Invoked  in  holding  that  a  statute  grant 
a  certain  remedy  against  the  official  bond  of  a  sheriff,  prohibits  e 
repeals  a  certain  other  remedy  granted  by  an  earlier  law.  Shael 
V.  Jack,  14  Serg.  &  B.  429. 

The  cases  discussed  above,  in  which  mandamus  and  hab< 
corpus  have  issued  from  the  Supreme  Court,  serve  in  part  to  ill 
trate  this  definition  of  appellate  jurisdiction,  and  it  seems  w 
settled  on  the  authority  of  Marbury  v.  Madison  that  mandamus 
habeas  corpus  to  lower  courts,  awarded  according  to  the  usages  a 
practices  of  law,  is  generally  an  exercise  of  appellate  jurlsdictl< 
See,  in  addition  to  the  cases  discussed  above,  Ex  parte  White, 
Fla.  165,  171;  People  ex  reL  v.  Bacon,  18  Mich.  247,  253;  People 
rel.  v.^  Spiers,  4  Utah,  387,  10  Pac.  610;  State  v.  Bermudez,  14  ] 
478,  482.  Though  an  early  case  falls  into  the  error  of  holding  tl 
mandamus  can  never  be  issued  by  a  court  of  appellate  jurisdicti 
at  all.    Howell  v.  Crutchfleld,  Hemp.  100,  F.  0.  6,778a. 

Various  applicationB  of  the  definition. —  In  addition  there  f 
other  cases  among  the  reports  In  which  this  definition  has  b€ 
applied.  Thus  it  has  been  held  by  a  divided  court  that  the  Issuar 
of  an  injunction  by  the  Supreme  Court  in  a  case  where  the  Circ 
Court  was  divided  in  opinion  as  to  its  propriety,  is  an  exerc 
of  appellate  jurisdiction.  Mr.  Justice  Catron  dissenting,  deflr 
appellate  jurisdiction  as  meaning  "  to  re-examine  and  to  reverse 
affirm  the  judgment,  sentence,  order  or  decree  of  an  inferior  courl 
to  pass  on  that  which  has  been  adjudged."  U.  S.  v.  Chicago,  7  He 
197,  12  L.  666.  A  revision  of  the  acts  of  an  officer  not  exercisi 
a  part  of  the  judicial  power  of  the  United  States  is  not  an  exerc 
of  the  appellate  jurisdiction  of  the  national  Supreme  Court  In 
Kalne,  14  How.  119,  128,  14  L.  351,  355.  It  is  not  sufficient  tl 
there  has  been  a  decision  by  some  officer,  but  it  must  be  one  w; 
judicial  authority  and  acting  in  a  judicial  capacity.    Dunn  v.  Sta 

2  Ark.  229,  257,  35  A.  D.  70.    An  act  providing  for  an  appeal  frc 
the  decision  of  a  county  board  of  clerks  authorized  to  apprai 
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taxes,  to  a  Supreme  Court  having  only  appellate  jurisdiction,  is, 
therefore,  unconstitutional,  since  such  a  board  exercises  no  part  of 
the  judicial  power.  Auditor  v.  Atchison,  etc.,  R.  R.,  6  Kan.  500,  506, 
7  Am.  Rep.  578.  And  to  mandamus  a  board  of  penitentiary  in- 
spectors would  be  to  exercise  an  original  jurisdiction.  Ex  parte 
Allis,  12  Ark.  105.  Courts  of  law  do  not  themselves  always  and  in 
all  jurisdictions  act  in  a  judicial  capacity;  but  it  is  only  when  they 
are  so  acting  that  mandamus  to  control  those  acts  is  an  exercise  of 
appellate  jurisdiction.  Lavergne's  Heirs  y.  Elkins'  Heirs,  17  La. 
227.  Again,  where  the  tribunal  to  be  mandamused  is  not  properly 
a  subordinate  court,  but  a  distinct  tribunal,  such  as  a  court  of 
chancery,  mandamus  from  the  highest  law  court  has  been  held 
original  and  not  appellate  jurisdiction.  Sharpe  y.  Robertson,  5 
Gratt.  636.  And  it  has  been  held  in  reliance  upon  this  principle, 
that  it  would  not  be  an  exercise  of  appellate  jurisdiction  to  consider 
a  cause  brought  up  by  appeal  from  a  pro  forma  decree  entered  below 
by  consent    Darden  y.  Lines,  2  Fla.  572. 

It  would  be  error  for  a  court  haying  only  appellate  jurisdiction 
to  allow  some  one  not  a  party  below  to  prosecute  a  writ  of  error, 
Amett  y.  McCain,  47  Ark.  412.  1  S.  W.  873;  or  to  substitute  upon  a 
mandamus  the  successor  in  office  of  the  original  defendant  U.  S.  y. 
BoutweU,  17  Wall.  609,  21  L.  722,  3  MacA.  177,  178.  But  it  is  not  an 
exercise  of  original  Jurisdiction  to  mandamus  a  subordinate  judge 
to  restore  certain  attorneys  to  the  right  to  practice,  of  which  they 
had  been  deprived.  People  v.  Turner,  1  Cal.  143,  146,  147,  52  A.  D. 
2d8.  Or  to  compel  a  lower  court  to  take  jurisdiction  and  proceed 
in  a  proper  case.  State  v.  Bermudez,  14  La.  478,  482.  A  court 
which  passes  upon  the  propriety  of  the  action  of  an  Inferior  tribunal 
which  dismissed  a  suit  on  the  ground  that  it  had  no  jurisdiction, 
is  exercising  an  appellate  and  not  an  original  jurisdiction.  Nichoi 
y.  Patterson,  4  Ohio,  200,  203. 

Other  matters  of  Federal  Jurisdiction  on  which  Marbury  ▼. 
Xadisoa  is  authority. —  The  leading  case  has  also  it  ad  some  further 
Influence  as  authority  for  general  points  in  the  matter  of  the  juris- 
diction of  Federal  courts.  Thus  it  is  cited  to  the  point  that  for  the 
appellate  jurisdiction  of  the  Supreme  Court  to  attach  the  Constitu- 
tion must  give  a  capacity  to  take  and  an  act  of  congress  supply  the 
requisite  authority.  Daniels  y.  R.  R  Co.,  3  Wall.  254,  18  L.  225. 
And  again,  to  the  point  that  the  judicial  power  of  the  United  States 
cannot  be  enlarged  by  congress.  Ex  parte  Clarke,  100  U.  S.  408,  25 
L.  728.  It  is  cited  in  the  Circuit  Court  to  the  point  that  Federal 
courts  are  courts  of  limited  jurisdiction,  which  must  be  exercised 
in  the  mode  pointed  out  by  the  Constitution;  that  acts  of  congress  di- 
recting differently  are  void;  and  that  the  enumeration  of  cases  in 
which  the  Federal  courts  may  act  is  exclusive  of  all  others.  Baker 
y.  Biddle,  Baldw.  394,  406,  F.  C.  764.  And  in  holding  a  case  arising 
under  the  national  bankruptcy  laws,  removable  to  the  Federal  court, 
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It  is  cited  as  authority  for  the  proposition  that  a  case  or  suit  i 
Ing  a  question  under  the  Constitution,  treaties  or  laws  of  the  T 
States,  Is  cognizable  In  the  courts  of  the  nation.  Connor  y.  S< 
Dill.  242,  246,  F.  C.  3,119.  The  Supreme  Court  of  New  Ham 
also  cites  Marbury  v.  Madison  to  the  point  that  cases  arising 
the  laws  of  the  United  States  are  "  such  as  grow  out  of  the 
lation  of  congress  within  the  scope  of  Its  constitutional  autl 
whether  they  constitute  the  right,  privilege  or  claim,  or  prot 
or  defense  of  a  party  In  whole  or  In  part  by  whom  the; 
asserted."  Beavins'  Petition,  33  N.  H.  89,  91.  In  this  cat 
court  upheld  a  law  providing  that  naturalization  proceedings  i 
be  cognizable  only  In  the  Court  of  Common  Pleas. 

Miscellaneous  points.— There  remain  under  this  topic  s 
citations  which  are  of  a  general  or  miscellaneous  nature  and 
trate  no  one  of  the  points  upon  which  the  leading  case  lays  es 
emphasis.  In  holding  that  an  action  appealed  to  an  appellate 
might  not  be  remanded  to  chancery  again,  the  Supreme  Coi 
Alabama  cites  Marbury  v.  Madison  to  the  point  that  It  h: 
Inherent  power  to  grant  such  a  motion.  Sanders  v.  Cabani 
Ala.  190.  Marbury  v.  Madison  Is  cited  to  the  point  that  api 
jurisdiction  revises  and  corrects  proceedings  in  a  cause  a] 
instituted,  in  a  case  holding  that  a  law  prohibiting  appeals  1 
tain  actions  under  $25  did  not  conflict  with  the  constitutions 
vision  that  the  Supreme  Court  was  to  have  appellate  Jurlsc 
of  all  cases  —  It  was  pointed  out  that  there  was  still  a  metl 
review  by  certiorari.  Tierney  v.  Dodge,  9  Minn.  170.  Anothe 
cites  it  as  a  general  authority  on  questions  of  Jurisdiction,  ai 
another  as  deflning  the  Jurisdiction  of  the  Federal  courts.  C 
V.  Scott,  4  Dill.  246,  F.  C.  3,119;  White  v.  Kendrlck,  1  Brev. 
473.  In  holding  a  provision  of  the  JudlclaiT  act  of  1789  vol 
Supreme  Court  of  Virginia  remarked  that  the  national  Su 
Court  had  itself  found  the  act  Invalid  In  another  particular, 
Marbury  v.  Madison.  Hunter  v.  Martin,  4  Munf.  28.  Agai 
leading  case  Is  cited  as  illustrating  the  point  that  there  Is  no  g 
principle  forbidding  the  grant  of  additional  Jurisdiction  to  a 
created  by  a  fundamental  law,  and  that  such  a  principle  m 
inferred  from  something  else  In  the  Constitution  Indicating 
tention  not  to  allow  the  Increased  Jurisdiction.  Bx  parte  T 
48  Tex.  452,  opinion  of  Gould,  J.  In  holding  that  an  act  • 
legislature,  authorizing  the  Court  of  Civil  Appeals  to  certify 
tions  to  the  Supreme  Court  for  decision  was  invalid,  becau 
Constitution  gave  to  the  Supreme  Court  only  appellate  Jurlsd 
and  this  was  not  an  exercise  of  appellate  Jurisdiction,  Stayl 
J.,  in  his  opinion  in  the  foregoing  case,  quotes  at  length  fron 
bnry  v.  Madison  In  defining  appellate  Jurisdiction.  And  aga 
Mississippi  Supreme  Court  remarked  the  limitations  upo 
original  Jurisdiction  of  the  Federal  Supreme  Court  as  deci< 
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Marbnry  t.  Madison  in  holding  a  grant  of  original  Jurisdiction  by 
the  legislature  of  that  State,  not  invalid.  Blanchard  v.  Buckholt, 
Walker  (Miss.),  64. 

Mandaxnus.— To  entitle  an  applicant  to  the  writ,  he  must  have 
(1)  a  clear  legal  right  to  have  the  thing  done  which  he  thus  seeks 
to  compel,  and  (2)  no  other  adequate  legal  remedy.  Mandamus  may 
issue  even  against  high  executive  officers  to  compel  the  performance 
of  ministerial  duties,  imposed  by  law,  and  involving  the  exercise  of 
no  discretion;  for  it  is  not  by  the  office  of  the  person  to  whom  the 
writ  is  directed,  but  the  nature  of  the  thing  to  be  done,  that  the 
propriety  or  impropriety  of  issuing  a  mandamus  is  to  be  determined. 
And  upon  the  same  principle  it  may  issue  against  an  inferior  court 
in  ministerial  matters,  pp.  169-173. 

Mandamus  defined.^  Before  proceeding  to  a  discussion  of  the 
point  more  particularly  involved,  viz.:  The  right  to  mandamus  an 
executive  officer.  It  is  in  order  to  note  briefly  some  of  the  citations 
which  serve  to  outline  the  general  nature  of  the  writ  of  mandamus. 
It  has  been  defined  as  "a  command  issuing  from  a  common-law 
court  of  competent  Jurisdiction,  in  the  name  of  the  State  or 
sovereign,  directed  to  some  corporation  officer  or  inferior  court,  re- 
quiring the  performance  of  a  particular  duty  therein  specified, 
which  duty  results  from  the  official  station  of  the  party  to  whom 
the  writ  is  directed,  or  from  operation  of  law."  High  on  Extra- 
ordinary Legal  Remedies,  S  !•  The  definitions  of  Lord  Mansfield 
and  of  Blackstone,  quoted  in  the  leading  case,  are  also  to  be  found 
in  the  citations,  the  former  credited  by  one  court  to  Marbury  v. 
Madison.    Harris  v.  State,  2  6a.  292. 

Conditions  prerequisite  to  its  issuance  — the  leg^l  right. —  The 
leading  case  lays  down  the  principle,  that  in  order  to  entitle  an 
applicant  to  the  writ  two  things  must  concur:  First,  a  clear  legal 
right  to  have  the  thing  done,  to  compel  the  doing  of  which  the 
writ  is  sought;  and  second,  that  there  is  no  other  adequate  legal 
remedy  by  which  the  specific  performance  of  the  duty  can  be 
enforced.  Ex  parte  Mackey,  15  S.  0.  336.  See  also  Wood  on  Man- 
damus, §S  68,  84,  89,  110;  Brown  v.  Bragunier,  79  Md.  236,  29  Atl. 
8;  State  v.  Larrabee,  3  Pinney,  168;  Baker  v.  Johnson,  41  Me.  20; 
State  V.  HoUiday,  8  N.  J.  L.  206,  208.  If,  therefore,  the  statute 
conferring  the  right  be  unconstitutional,  this  may  be  argued  in 
defense  and  will  defeat  the  application.  Hoover  v.  McChesney,  81 
Fed.  Rep.  483;  Van  Horn  v.  State,  46  Neb.  82,  64  N.  W.  372;  State  v. 
Auditor,  47  La.  Ann.  1694,  18  So.  751.  In  accordance  with  this  rule, 
also,  an  appellate  court  has  declined  to  command  a  subordinate 
tribunal  to  strike  out  a  certain  portion  of  a  decree  which  did  not 
alter  its  legal  effect  and  S9  Interfered  with  no  specific  right  of  the 
applicant,  State  ex  reL  y.  Larrabee,  3  Pinney,  160,  168;  or  to  man- 
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damus  a  road  commission  to  grant  petitioner  a  ferry  license,  since 
it  did  not  appear  that  he  owned  the  land  on  both  sides  of  the  stream 
as  required  by  statute.  State  v.  Com.  of  Roads,  3  Porter,  410.  And 
this  doctrine  means  not  only  that  he  must  show  a  clear  duty  on  the 
part  of  the  defendant  to  perform  the  act  sought  to  be  compelled, 
but,  also,  in  general,  some  personal  or  special  interest  of  his  own 
in  the  subject-matter,  as  a  foundation  of  his  right  to  the  relief. 
High  on  Extraordinary  Legal  Remedies,  S  431.  To  this  rule,  how- 
ever, there  is  an  exception  where  the  duty  sought  to  be  enforced 
is  a  public  one,  and  the  .petitioner  need  not  show  the  same  degree 
of  interest  in  the  performance  of  this  duty  as  is  required  where 
the  relief  is  sought  merely  for  the  protection  of  private  rights. 
In  general  it  is  sufficient  in  such  a  case  for  the  petitioner  to  show 
that  he  is  a  citizen  and  as  such  interested  In  the  execution  of  the 
laws.  Wise  v.  Bigger,  79  Va.  273;  State  v.  Ware,  13  Or.  384,  10 
Pac.  887.  A  fortiori  it  is  competent  for  any  one  specially  Interested 
in  the  performance  of  a  public  duty  to  apply  for  mandate  to  compel 
Its  observance  —  as  for  instance,  for  a  telephone  company  to  man- 
damus an  electric  railway  to  maintain  guard  wires  above  its  trolleys 
as  required  by  city  ordinance.  State  ex  rel.  v.  Janesville  Str.  R.  R., 
87  Wis.  79,  41  Am.  St  Rep.  28,  57  N.  W.  972. 

Absence  of  other  adequate  remedy.— The  second  half  of  the 
proposition,  viz.,  that  there  must  be  no  other  adequate  remedy  ex- 
istent, is  also  illustrated  by  the  citations,  and  is  unquestioned  law. 
Upon  this  and  other  grounds  mandamus  to  a  State  auditor  to  compel 
payment  of  a  claim  was  refused,  there  being  a  plain,  speedy  and 
adequate  remedy,  so  the  court  declared,  in  an  application  to  the 
legislative  assembly.  State  ex  rel.  v.  Kenney,  9  Mont.  389,  24  Pac. 
97.  To  the  same  effect  is  Reeside  v.  Walker,  11  How.  292,  13  L.  701. 
So,  also,  mandamus  to  a  State  governor  to  issue  a  commission  w 
office  has  been  refused  upon  the  ground,  among  others,  that  the 
claimant  had  a  remedy  by  legal  contest  under  a  State  statute. 
Brown  v.  Bragunier,  79  Md.  236,  29  Atl.  8.  If  it  appears  that  resort 
to  the  ordinary  form  of  relief  would  cause  delay,  and  consequent 
injury  to  the  complainants'  rights,  this  will  sometimes  Justify  the 
exercise  of  this  form  of  extraordinary  relief.  Hatch  v.  City  Bank, 
1  Rob.  (La.)  495.  In  general,  mandamus  Is  not  the  proper  method 
of  trying  title  to  an  office  against  one  actually  in  possession  under 
color  of  law,  but  rather  quo  warranto  proceedings  which  serve  at 
once  to  remove  the  incumbent  in  a  proper  case,  and  install  the 
proper  officer.  French  v.  Cowan,  79  Me.  426,  10  Atl.  340;  Brown  v. 
Turner,  70  N.  C.  93,  106;  Supervisors  v.  O'Malley,  46  Wis.  59,  50  N. 
W.  525.  But  one  legally  elected  to  an  office  may  mandamus  the 
incumbent,  so  it  has  been  held,  to  deliver  over  the  office  and  books 
to  him,  on  the  ground  that  quo  warranto  would  merely  procure 
defendant's  removal  and  would  not  be  adequate.  Harwood  v. 
Marshall,  9  Md.  83,  9a    And  see  Conklin  v.  Cunningham,  7  N.  Mex. 
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466.  And  elsewhere  It  has  been  allowed  against  one  who  had  no 
color  of  title  to  the  office  in  favor  of  one  with  prima  facie  title. 
State  Y.  Archibald,  5  N.  Dak.  362;  and  see  Manor  v.  State  ex  rel., 
149  Ind.  318,  49  N.  B.  163.  So,  also,  injunction  may  be  a  proper 
remedy  to  prevent  one  holding  an  office  from  being  forcibly  removed. 
BuUer  v.  White,  83  Fed.  Rep.  582,  588. 

Moreover,  courts  will  not  grant  the  writ  unless  it  appears  that  It 
would  accomplish  the  desired  purpose.  Accordingly  an  application 
for  mandamus  to  a  board  of  election  canvassers  to  compel  them  to 
count  certain  ballots  was  refused  by  the  Supreme  Court  of  South 
Carolina,  as  it  appeared  that  the  board  would  go  out  of  existence 
before  the  mandate  could  be  granted.  Ex  parte  Mackey,  15  S.  C. 
336.    And  see  Brown  v.  Bragunier,  79  Md.  236,  29  Atl.  8. 

In  the  code  States  the  cases  In  which  mandamus  is  admissible 
are  generally  provided  by  statute,  the  scope  of  the  enactments  being 
ffometimes  more  sometimes  less  extensive  than  at  common  law. 
Thus  mandamus  is  admissible  in  Louisiana,  not  only  where  there 
Is  no  adequate  remedy,  but  also  where  the  legal  remedy  is  likely 
to  produce  great  delay  or  defeat  the  ends  of  justice.  Hatch  v.  City 
Bank,  1  Bob.  (La.)  497. 

Mandaxnua  may  iBsne  against  an  executive  officer  to  compel 
perfoTmanee  of  ministerial  duty  involving  no  discretion.— The 
first  case  calling  definitely  for  a  decision  upon  this  question  of 
the  right  to  mandamus  an  executive  officer  arose  in   1837.     As 
has   been  seen  above  (p.   11),  the  courts  early  decided  that  the 
Circuit  Court  for  the  District  of  Columbia  was  empowered  to  issue 
the  writ  in  original  causes.    And  this  case  came  before  the  Supreme 
Court  upon  appeal  from   a  Judgment  of  that  tribunal  awarding 
mandamus  against  the  postmaster-general.    One  Stokes  and  others, 
having  certain  contract  claims  against  the  post-office  department, 
payment  of  which  was  refused,  applied  to  congress  for  relief,  and 
succeeded  in  procuring  the  passage  of  an  act  of  congress,  providing, 
among  other  things,  "  that  the  solicitor  of  the  treasury  do  examine 
into  and  adjust  the  said  claims  therein  specified,  and  that  the  post- 
master-general credit  said  contractors  with  whatever  sum  or  sums 
of  money,  if  any,  the  said  solicitor  shall  so  decide  to  be  due  to  them 
on  account  of  such  service  or  contract"    In  accordance  with  this 
act  the  solicitor  of  the  treasury  did  make  an  award  which,  however, 
the  postmaster-general  refused  to  credit  in  full  to  the  relators,  as 
direcUMl  by  the  act,  and  as  recommended  by  a  subsequent  senate 
resolution.    In  an  elaborate  opinion  the  decision  below  was  affirmed 
and  the  mandamus  allowed.     "  There  are  certain  political  duties 
imposed  upon  many  officers  in  the  executive  department,"  observed 
the  court,  per  Thompson,  J.,  "  the  discharge  of  which  Is  under  the 
direction  of  the  president    But  it  would  be  an  alarming  doctrine 
tliat  congress  cannot  impose  upon  any  executive  officer  any  duty 
they  may  think  proper,  which  is  not  repugnant,  to  any  rights  secured 
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and  protected  by  the  Constitution;  and  in  such  cases  the  duty  and 
responsibility  grow  out  of  and  are  subject  to  the  control  of  the  law, 
and  not  to  the  direction  of  the  president,  and  this  is  emphatically 
the  case  where  the  duty  enjoined  is  of  a  mere  ministerial  character." 
Kendall  v.  U.  S.,  12  Pet.  610,  9  L.  1215.  And  again,  "the  act  re- 
quired by  the  law  to  be  done  by  the  postmaster-general  is  simply 
to  credit  the  relators  with  the  full  amount  of  the  award  of  the 
solicitor.  This  is  a  precise  definite  act,  purely  ministerial,  and  about 
which  the  postmaster-general  had  no  discretion  whatever.  *  •  • 
There  is  no  room  for  the  exercise  of  any  discretion,  official  or  other- 
wise; all  that  is  shut  out  by  the  direct  and  positive  command  of  the 
law,  and  the  act  required  to  be  done  is  in  every  Just  sense  a  mere 
ministerial  act,"  pp.  613,  614,  9  L.  1216.  This  reasoning  was  affirmed 
in  Decatur  v.  Paulding,  14  Pet  497,  10  L.  559,  which  was  an  ap- 
plication for  mandamus  against  the  secretary  of  the  navy  to  compel 
him  to  pay  certain  pension  claims.  The  mandamus  was  there 
refused,  however,  as  the  act  sought  to  be  compelled  was  held  to 
involve  the  exercise  of  discretion,  and  the  Judiciary  had  no  power 
to  control  an  executive  officer  in  an  executive  duty. 

Since  the  decision  of  these  cases  there  have  been  a  variety  of 
causes  before  the  national  courts  Involving  the  question  of  the 
power  of  the  court  to  control  and  direct  certain  acts  of  the  executive 
department;  and  all  recognize  and  emphasize  the  doctrine  announced 
by  the  foregoing  cases.  "  It  is  elementary  law,"  observed  the 
Supreme  Court,  per  Mr.  Justice  White  in  a  recent  case,  "  that  man- 
damus will  only  lie  to  enforce  a  ministerial  duty,  as  contradis- 
tinguished from  a  duty  that  is  merely  discretionary.  This  doctrine 
was  clearly  and  fully  set  forth  by  Chief  Justice  Marshall  in  Mar- 
bury  V.  Madison,  1  Cr.  137,  and  has  since  been  many  times  re- 
asserted by  this  court"  U.  S.  ex  rel.  v.  Lamont,  155  U.  S.  308,  39 
Lu  163,  15  S.  Ct  98.  The  general  principle  is  more  fully  stated  by 
Mr.  Justice  Bradley  in  another  case:  "  The  court  will  not  Interfere 
by  mandamus  with  the  executive  officers  of  the  government  in  the 
exercise  of  their  ordinary  official  duties,  even  where  those  duties 
require  an  Interpretation  of  the  law,  the  court  having  no  appellate 
power  for  that  purpose;  but  where  they  refuse  to  act  in  a  case  at 
all,  or  where  by  special  statute,  or  otherwise,  a  mere  ministerial 
duty  is  imposed  upon  them,  that  is,  a  service  which  they  are  bound 
to  perform  without  further  question,  then,  if  they  refuse,  a  man- 
damus may  be  issued  to  compel  them."  U.  S.  ex  rel.  v.  Black,  128 
U.  S.  48,  32  L.  357,  9  S.  Ct  14.  And  the  statement  of  the  principle 
in  other  cases  differs  in  the  wording  only,  and  its  authority  is  well 
established.  See,  in  particular,  Noble  v.  Union,  etc.,  R.  R.,  147  U.  S. 
171,  37  L.  125,  13  S.  Ct  272;  Mississippi  v.  Johnson,  4  Wall.  498,  18 
L.  441;  Gaines  v.  Thompson,  7  Wall.  349,  19  L.  64;  U.  S.  v.  Schurz, 
102  U.  S.  395,  26  L.  171;  Redfield  v.  Windom,  137  U.  S.  643,  34  L.  814, 
11  S.  Ct  199;  N.  O.  Natl.  Bank  v.  Merchant,  18  Fed.  Rep,  850;  Taylor 
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T.  Kercheval,  82  Fed.  Rep.  499;  Hoover  v.  McChesney,  81  Fed.  Rep. 
482;  Gnnnlngham  v.  Macon,  etc.,  R.  R.,  109  U.  S.  453,  27  L.  994,  3 
S.  Gt  297;  Houston,  etc.,  R.  R.  v.  Comr.,  36  Tex.  411;  Brown  v. 
Turner,  70  N.  C.  105,  106;  Treat  v.  Middletown,  .8  Conn.  247;  Ex 
parte  Echols,  39  Ala.  700,  88  Am.  Dec.  751;  Ex  parte  Hill,  38  Ala. 
486;  Dudley  y.  James,  83  Fed.  Rep.  345,  347;  Ex  parte  Reeside,  20 
F.  C.  458;  McElrath  y.  Mcintosh,  16  F.  C.  79. 

The  yerdict  of  the  State  courts  seems  to  be  equally  unanimous  as 
to  executlye  officers,  other  than  the  State  governors  themselves. 
See,  in  particular,  McCauley  y.  Brooks,  16  Cal.  41;  Pacheco  v.  Beck, 
52  Cal.  10;  Bledsoe  v.  Int  R.  R.,  40  Tex.  537,  556;  Bonner  v.  State, 
7  Ga.  482;  Swann  v.  Back,  40  Miss.  268,  290;  Chumasero  y.  Potts,  2 
Mont  242,  256;  State  v.  Lord,  28  Or.  525,  43  Pac.  478;  Howell  v. 
Cooper,  2  Colo.  App.  531,  31  Pac.  523;  State  v.  Auditor,  47  La.  Ann. 
1686,  18  So.  748. 

The  rule  then  is  that  mandamus  will  only  lie  when  the  act  sought 
to  be  compelled  is  a  mere  ministerial  duty.  The  party  must,  of 
course,  show  the  lack  of  other  adequate  remedy  and  establish  in 
himself  a  clear  right  to  the  thing  sought  So,  also,  the  obligation  to 
perform  the  duty  sought  to  be  enforced,  must  be  both  peremptory 
and  plainly  defined.  The  law  must  not  only  authorize  but  require 
the  act  to  be  done.  U.  S.  v.  Lamont,  155  U.  S.  308,  39  L.  163,  15  S. 
Ct  98;  Reeside  v.  Walker,  11  How.  292,  13  L.  701.  And  the  duty 
must  exist  at  the  time  the  application  for  the  mandamus  is  made. 
U.  S.  V.  Lamont,  155  U.  S.  308,  39  L.  163,  15  S.  Ct  98. 

What  Is  a  mere  ministerial  duty. —  It  is  not  always  easy  to 
decide  when  an  official  duty  is  merely  ministerial,  imposed  by  law, 
and  involving  the  exercise  of  no  discretion,  and  when  it  is  one 
which  the  courts  have  no  right  to  enforce  or  control.  As  was  said 
by  Mr.  Justice  Catron,  dissenting  in  Decatur  v.  Paulding,  14  Pet. 
518, 10  L.  569:  "  Any  sensible  distinction  applicable  lo  all  cases  it  is 
impossible  to  lay  down;  such  are  the  refinements  and  mere  verbal 
distinctions  as  to  leave  an  almost  unlimited  discretion  to  the  court." 
A  ministerial  act,"  in  the  words  of  the  Supreme  Court  of  Kansas, 
is  one  which  a  public  officer  or  agent  is  required  to  perform  upon 
a  given  state  of  facts,  in  a  prescribed  manner,  in  obedience  to  the 
mandate  of  legal  authority,  and  without  regard  to  his  own  opinion 
concerning  the  propriety  or  impropriety  of  the  act  to  be  performed." 
Martin  v.  Ingham,  38  Kan.  651,  17  Pac.  168.  Most  of  the  duties  of 
an  executive  officer  are  not  mere  ministerial  duties.  **  The  head  of 
an  executive  department  of  the  government,  in  the  administration 
of  the  various  and  important  concerns  of  his  office,  is  continually 
required  to  exercise  judgment  and  discretion.  He  must  exercise  his 
judgment  in  expounding  the  laws  and  resolutions  of  congress, 
under  which  he  is  from  time  to  time  required  to  act.  If  he  doubts, 
he  has  a  right  to  call  on  the  attorney-general  to  assist  him  with 
his  counsel."  Decatur  v.  Paulding,  14  Pet  615,  30  L.  568,  per 
Taney,  Ch.  J. 
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It  may  safely  be  aflarmed  that  the  courts  will  control  the  acts  of 
executive  officers  only  In  a  clear  case;  and  that  the  deference  due 
to  a  co-ordinate  department  of  the  government  will  lead  them  to 
Indulge  every  reasonable  doubt  in  favor  of  the  freedom  of  exec- 
utive action.  One  case  goes  to  the  extent  of  asserting  that  not  all 
ministerial  acts  may  be  controlled  by  mandamus.  Redfield  v. 
Windom,  137  U.  S.  643,  34  L.  814,  11  S.  Ct.  199.  And  while  the 
proposition  seems  scarcely  tenable,  it  indicates  the  reluctance  often 
manifested  by  the  courts  in  granting  mandamus  against  an  execu- 
tive officer. 

There  are  among  the  citations  numerous  other  attempts  at  a 
definition  of  ministerial  duties.  The  distinction  between  ministerial 
and  other  acts  has  been  pointed  out  as  follows:  "  When  the  law 
prescribes  and  defines  the  duty  to  be  performed  with  such  precision 
and  certainty  as  to  leave  nothing  to  the  exercise  of  discretion  or 
Judgment,  the  act  is  ministerial;  but  where  the  act  to  be  done  In- 
volves the  exercise  of  discretion  or  Judgment  in  determining  whether 
the  duty  exists,  it  Is  not  to  be  deemed  merely  ministerial."  Comr. 
V.  Smith,  5  Tex.  479.  It  is  but  going  over  the  same  ground  ta' 
say  of  the  duty  for  whose  performance  the  mandamus  is  asked 
tnat  it  must  be  "a  simple  definite  duty  arising  under  conditions- 
admitted  or  proved  to  exist  and  Imposed  by  law,*'  Mississippi  v. 
Johnson,  4  Wall.'  498,  18  L.  441;  or  that  it  must  be  '*  clear  and  indis- 
putable," Knox  Co.  Gomrs.  v.  Aspinwall,  24  How.  376,  16  L.  735;  or 
that  it  must  be  "  peremptory  and  plainly  define*],"  U.  S.  ex  rel. 
V.  Lamont,  155  U.  S.  308,  39  L.  163,  15  S.  Ct.  98.  And  see  State  v. 
Lord,  28  Or.  525,  43  Pac.  478;  Enterprise,  etc.  v.  Zumstein,  67  Fed. 
Rep.  1007,  37  U.  S.  App.  71;  State  ex  rel.  v.  Meier,  143  Mo.  44G,  43  S. 
W.  307. 

Mandamus  has  been  likened  to  injunction  with  respect  to  the 
propriety  of  Its  Issuance  against  an  executive  officer.  "  In  the  one 
case,*'  said  Mr.  Justice  Miller,  in  Gaines  v.  Thompson,  7  Wall.  352- 
353,  19  L.  65,  "the  officer  is  required  to  abandon  his  right  to 
exercise  his  personal  Judgment,  and  to  substitute  that  of  the  court, 
by  performing  the  act  as  it  commands.  In  the  other  lie  Is  forbidden 
to  do  the  act  which  his  Judgment  and  discretion  tell  him  should  be 
done.  There  can  be  no  difl'erence  In  the  principle  which  forbids 
interference  with  the  duties  of  these  officers,  whether  It  be  by  writ 
of  mandamus  or  injunction.'*  See  also  Noble  v.  Union,  etc.,  Co.* 
147  U.  S.  171,  37  L.  125,  13  S.  Ct.  272;  Enterprise  Savings  Assn.  v. 
Zumstein,  67  Fed.  Rep.  1007,  37  U.  S.  App.  71;  Lane  v.  Anderson,. 
67  Fed.  Rep.  565;  Dudley  v.  James,  83  Fed.  Rep.  349. 

The  matter  can  be  elucidated  further  only  by  illustrations  taken 
from  the  decided  cases.  Aside  from  Kendall  v.  TJ.  S.  and  Decatur 
V.  Paulding,  supra,  which  are  often  referred  to  as  well  illustrating 
the  line  of  demarcation,  there  are  many  cases  among  the  citations 
in  which  the  courts  have  been  compelled  to  decide  whether  a  given 
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duty  was  or  was  not  merely  ministerial.  The  case  of  U.  S.  v.  Blacky 
128  II.  S,  40,  32  L.  354,  0  S.  Ct  12,  offers  a  further  admirable  iUus- 
tration  of  the  difference  between  executive  and  ministerial  duties. 
It  was  there  held  that  the  commissioner  of  pensions,  by  receiving 
the  application  of  a  pensioner  for  an  increase  in  his  pension,  as 
provided  by  act  of  June  16,  1880,  by  considering  it  and  the  evidence 
in  support  of  it.  and  by  deciding  adversely  to  the  petitioner,  per- 
formed an  executive  act  which  the  courts  have  no  right  to  control, 
either  by  mandamus  or  on  appeal.  If,  however,  this  decision  of  the 
commissioner  of  pensions  had  been  afterwards  overruled  by  the 
secretary  of  the  Interior,  and  the  commissioner  had  then  refused  to 
carry  out  the  command  of  his  superior,  then  the  court  declared 
that  mandamus  might  properly  have  issued  to  compel  compliance 
with  such  command. 

The  leading  case  declares  the  delivery  of  a  Judicial  commission,, 
duly  signed  and  sealed,  to  be  a  mere  ministerial  duty  imposed  by 
law  upon  the  secretary  of  state.    Such  also  is  the  duty  of  the  secre- 
tary of  the  interior  in  delivering  over  the  patent  to  lands,  al- 
though he  has  first  to  determine  by  scrutiny  of  the  seal,  signatures, 
etc.,  that  the  document  is  valid  and  genuine.    U.  S.  v.  Schurz,  102 
U.  S.  305,  309,  402.  26  L.  171,  172,  174.    The  Supreme  Court  of 
California  has  decided  that  the  governor  might  be  mandamused  to 
perform  the  ministerial  duty  of  signing  a  similar  patent  to  certain 
lands.    Middletown  v.  Low,  30  Cal.  601.    And  in  a  Colorado  case  the 
writ  issued  against  the  same  officer  for  the  delivery  of  a  patent 
for  public  lands.    Greenwood  v.  Routt,  17  Colo.  169,  31  Am.  St.  Rep. 
294.  28  Pac.  1129.    If  an  executive  officer  issue  an  erroneous  deed, 
he  may  be  compelled  by  mandamus  to  correct  It.    McCready  v. 
Sexton,  29  Iowa,  381,  4  Am.  Rep.  222.    The  duty  of  a  secretary  of 
state  in  placing  the  great  seal  of  the  State  upon  a  commission  is- 
sued by  the  governor  is  also  ministerial.    State  ex  rel.  v.  Craw- 
ford, 28  Fla.  476,  508,  511,  10  So.  120,  128,  129.    And  it  has  been  held 
that  the  duty  of  the  same  officer  in  issuing  notices  for  an  election  is 
merely    ministerial,  so  that  he  may  be  enjoined  from  issuing  such 
notices  under  a  void  apportionment  act.    Stateexrel.  v.  Cunningham, 
81  Wis.  503,  51  N.  W.  736.    So,  also,  a  secretary  of  state  has  been 
required  to  count  votes  for  congressman  transmitted  to  him  from 
the  various  counties,  and  issue  a  commission  to  the  candidate  re- 
ceiving the  greatest  number.    Pacheco  v.  Becl£,  52  Cal.  3,  10.    This 
same  duty  of  canvassing  a  vote  cast  has  been  compelled  when  re- 
posed in  the  governor,  marshal  and  secretary  of  state,  the  court 
holding  that  it  involved  the  exercise  of  no  more  discretion  than  add- 
ing a  column  of  figures.    Chumasero  v.  Potts,  2  Mout.  256,  292. 

The  duty  of  a  State  auditor  or  comptroller  in  drawing  warrants 
upon  the  State  treasurer  Is  often  ministerial.  So  that  he  may  be 
compelled  to  issue  such  a  warrant  for  the  payment  of  the  salary  of 
another  executive  officer,  as  a  secretary  of  state,  Page  v.  Hardlu, 
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8  B.  Men.  652;  State  v.  Hickman,  9  Mont  377,  23  Pac.  742;  or  a 
district  attorney,  Swann  v.  Buck,  40  Miss.  268,  290;  or  a  comptroller, 
Thomas  y.  Owens,  4  Md.  189;  or  a  court  stenogrrapher's  salary, 
Pickle  V.  McCall,  86  Tex.  218,  24  S.  W.  265;  or  of  tin  allowed  claim. 
State  y.  Auditor,  47  La.  Ann.  1686,  18  So.  748;  and  to  pay  a  State 
printer  for  work  done,  there  being  no  dispute  as  to  the  amount  of 
the  claim.  Fish  v.  Cuthbert,  2  Mont  593,  605.  But  the  right  to 
compel  an  auditor  by  mandamus  to  issue  a  warrant  upon  the  State 
treasurer  for  the  payment  of  a  reward  offered  has  1>een  questioned. 
State  ex  rel.  v.  Auditor,  61  Mo.  263,  268. 

The  duty  imposed  upon  other  ofScers,  such  as  a  State  board  of 
education,  directed  by  statute  to  draw  warrants  upon  the  State 
treasurer  for  the  payment  of  obligations  Incurred,  Is  also  minis- 
terial in  some  instances,  and  may  be  controlled  by  mandamus. 
Granyille,  etc..  Board  v.  State  Bd.  of  Education,  106  N.  G.  83, 10  S.  E. 
1002.  So,  also,  the  governor  of  a  State  may  be  mandamused  in  the 
performance  of  this  duty  in  those  Jurisdictions  where  mandamus  to 
that  officer  is  allowed.    Gotten  y.  Ellis,  7  Jones  (N.  G.),  550. 

Sometimes  also  the  act  of  the  register  of  a  government  land  office 
in  preparing  and  signing  the  patents  for  public  lands  may  be  en- 
forced by  mandamus.  This  is  true  where  all  necessary  conditions 
have  been  complied  with  by  the  claimant  State  ex  reL  v.  Nicholls, 
42  La.  Ann.  223,  7  So.  744.  In  a  Texas  case  this  duty  was  com- 
pelled where  the  grant  of  land  was  to  a  railroad  company  upon  con- 
dition that  a  certain  portion  of  its  road  was  first  to  be  completed, 
though  the  court  was  divided  in  opinion  and  the  leading  case  was 
called  in  question  by  the  dissentients.  Kuechler  v.  Wright  40  Tex. 
632,  651,  652,  659,  685,  689.  And  see  Houston,  etc.,  R.  R.  v.  Gomr., 
36  Tex.  382,  411.  But  it  has  been  held  by  Mr.  Justice  MiUer  at 
circuit  that  the  duty  of  a  register  and  receiver  of  the  land  depart- 
ment in  acting  upon  claims  to  pre-emption  of  land  is  not  a  mere 
ministerial  duty.  "  They  have  first  to  determine  whether  the  land 
which  is  the  subject  of  the  claim  belongs  to  the  government  and 
is  not  already  taken  up  under  some  superior  claim,  and  then 
whether  the  party  claiming  has  made  the  requisite  improvement 
and  has  shown  the  required  residence  on  the  land.  All  these  ques- 
tions are  to  be  investigated  in  a  manner  which  requires  the  exercise 
of  Judicial  Judgment  and  discretion,  and  are  the  very  reverse  of 
ministerial."  Litchfield  v.  Register,  1  Woolw.  309,  P.  G.  8,38a  Ac- 
cordingly he  refused  to  issue  an  injunction  restraining  the  Issuance 
of  patents  to  such  lands.  Ibid.;  affirmed,  9  Wall.  575,  19  L.  681. 
In  another  case  the  national  Supreme  Gourt  held  that  the  act  of  the 
secretary  of  the  Interior  in  ordering  the  cancellation  of  an  entry 
under  which  defendants  claimed  an  equitable  Interest  In  certain 
lands,  was  not  at  all  a  ministerial  act  subject  to  control  by  man- 
damus or  injunction.  "  The  action  of  the  officers  of  the  law  depart- 
ment" said  the  court  per  Mr.  Justice  Miller,  referring  to  minis- 
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terlal  acta,  "with  which  we  are  asked  to  Interfere  In  this  case, 
la  clearly  not  of  this  character.  The  validity  of  plaintiffs  entry, 
which  is  involved  in  their  decision,  is  a  question  which  requires  the 
careful  consideration  and  construction  of  more  than  one  act  of 
congress.  It  has  been  for  a  long  time  before  the  department,  and 
has  received  the  attention  of  successive  secretaries  of  the  interior, 
and  has  been  found  so  difficult  as  to  Justify  those  officers  in  requir- 
ing the  opinion  of  attorney-general.  It  is  far  from  being  a  minis- 
terial act  under  any  definition  given  by  this  coui*t."  Gaines  v. 
Thompson,  7  Wall.  353,  19  L.  65.  A  later  case  In  the  same  court, 
however,  decided  that  the  secretary  of  the  interior  might  be 
enjoined  from  revoking  a  grant  of  a  right  of  way  through  cer- 
tain lands  which  his  predecessor  had  given,  it  being  a  plain 
violation  of  private  rights.  Noble  v.  Union,  etc.,  Co.,  147  U.  S.  171, 
37  It.  125,  13  S.  Gt  272.  But  it  has  been  held  that  tlie  courts  are 
without  Jurisdiction  to  enjoin  an  order  of  the  posr master-general, 
prohibiting  a  certain  corporation  from  using  the  money-order  de- 
partment, he  having,  in  the  exercise  of  a  discretionary  duty  imposed 
by  congress,  decided  that  the  corporation  was  using  the  mails  in 
the  conduct  of  a  lottery.  Enterprise,  etc.,  v.  Zumstcln.  67  Fed.  Rep. 
1007,  37  U.  S.  App.  71. 

Nor  may  they  mandamus  the  speaker  of  the  State  assembly  to 
compel  him  to  transmit  a  bill  to  the  State  senate.  Ex  parte  Echols, 
39  Ala.  700,  88  Am.  Dec.  751. 

Elsewhere  It  has  been  held  that  the  duty  of  a  county  clerk  in 
making  out  notices  for  an  election,  naming  the  offices  to  be  filled, 
was  ministerial  and  enforceable  by  mandamus.  Fisher  v.  Dabbs, 
6  Yerg.  152.  As  also  the  duty  of  a  court  clerk  to  issue  an  order 
of  sale  upon  a  Judgment  rendered.  Moore  v.  Muse,  47  Tex.  210, 
216.  And  the  duty  of  the  overseers  of  a  highway  in  opening  a 
certain  road  to  the  public,  State  v.  Holliday,  8  N.  J.  L.  206,  208;  or 
in  paying  assessed  damages  on  a  highway  laid  out  by  them,  Treat 
▼.  Middletown,  8  Conn.  243,  247.  A  purchaser  at  execution  sale 
may  mandamus  the  proper  officer  to  compel  delivery  of  a  deed  at 
the  expiration  of  the  redemption  period.  Whiting  v.  Butler,  29 
Mich.  122,  139.  A  North  Carolina  statute  required  the  treasurer  of 
the  State  to  deliver  over  to  a  railroad  company  certain  railroad 
mortgage  bonds  upon  tender  of  State  bonds;  and  this  was  held  a 
ministerial  duty,  although  there  were  many  kinds  of  State  bondk 
on  the  market  and  it  was  suggested  that  there  might  be  some  dis- 
cretion as  to  which  the  treasurer  was  to  accept  Raleigh,  etc.,  R.  R. 
▼.  Jenkins,  68  N.  C.  502,  504.  While  an  executive  officer  or  board 
may  be  vested  with  discretion  as  to  the^manner  of  discharging 
certain  duties,  they  may  sometimes  still  be  mandamused  to  exercise 
that  discretion.  Howell  v.  Cooper,  2  Colo.  App.  531,  31  Pac.  523. 
The  president  of  a  municipal  council  may  be  compelled  by  man- 
damua  to  sign  an  ordinance  where  his  refusal  rested  solely  upon 


1  Cr.  137-180  Notes  on  U.  S.  Reports.  140 

an  assumption  of  fact  as  to  its  irregularity,  which  the  records 
showed  to  be  erroneous.  State  ex  rel.  v.  Meier,  143  Mo.  446,  43 
S.  W.  307. 

If  the  law  not  mandatory,  the  act  to  be  done  may  be  merely  dis- 
cretionary.—But  where  the  terms  of  the  statute  prescribing  the 
duty  whose  performance  is  sought  to  be  secured  by  mandamus  are 
not  peremptory  and  mandatory,  the  conclusion  is  that  the  officer 
is  invested  with  discretion  in  the  matter.  Accordingly,  where  a 
statute  requires  a  State  treasurer  to  pay  out  money,  if,  "In  his 
opinion  "  the  amount  is  due,  the  duty  of  the  treasurer  in  that  con- 
nection is  a  discretionary  one.  Louisiana  College  v.  State  Treas- 
urer, 2  La.  394,  396.  So,  also,  a  statute  declaring  that  "  the  post- 
master may,  upon  evidence  satisfactory  to  him,*'  that  a  person  is 
conducting  any  fraudulent  lottery,  deny  to  such  person  the  privi- 
leges of  the  registered  letter  and  money-order  system,  reposes  a 
discretion  which  may  not  be  controlled  by  injunction.  Enterprise, 
etc,  Assn.  v.  Zumstein,  64  Fed.  Rep.  840,  37  XJ.  S.  App.  71.  See  also 
N.  O.  Natl.  Bk.  v.  Merchant,  18  Fed.  Rep.  851.  The  Supreme  Court  of 
Idaho  decided  that  mandamus  would  not  lie  to  compel  the  secretary 
of  the  territory  to  deliver  over  to  the  speaker  of  the  house  the  ho^se 
journal,  in  order  that  certain  corrections  might  be  made  therein,  it 
being  the  duty  of  the  secretary  to  keep  such  journal,  and  no  stat- 
utory provision  requiring  its  delivery  under  such  circumstances. 
Burkhart  v.  Reed,  2  Idaho,  483,  22  Pac.  6. 

The  duty  of  the  president  of  the  nation  in  carrying  out  the  laws 
is,  of  course,  clearly  not  a  ministerial  duty,  although  the  question 
was  considered  sufficiently  doubtful  to  warrant  a  test  in  the  Federal 
Supreme  Court  Mississippi  v.  Johnson,  4  Wall.  498,  18  L.  441. 
An  injunction  was  there  sought  and  refused  against  President 
Johnson  to  restrain  him  from  signing  and  carrying  out  an  act  of 
congress  alleged  to  be  unconstitutional.  The  appointment  and  re- 
moval of  officers  and  employees  Involves  the  exercise  of  judgment 
or  discretion,  and  is  not  controllable  by  mandamus.  Taylor  v.  Ker- 
cheval,  82  Fed.  Rep.  499.  Mandamus  to  a  State  officer  to  compel 
the  payment  of  coupons  upon  State  bonds,  has  also  been  held  to  bo 
an  interference  with  the  political  department  of  the  government, 
and  the  duty  devolving  upon  such  officer  something  more  than  a 
mere  ministerial  duty.    Louisiana  v.  Jumel,  107  U.  S.  743,  27  L.  459, 

2  S.  Ct.  154.  The  duty  of  choosing  a  site  for  public  buildings,  and 
purchase  of  land  therefor,  is  not  ministerial.  State  v.  Lord,  28  Or. 
525,  43  Pac.  478.  Finally,  it  may  be  added  that  in  applications  for 
mandamus  against  an  executive  officer,  the  courts  will  consider 
the  practical  consequences  of  its  issuance,  and  refuse  it  if  the  result 
would  be  to  subvert  some  well-recognized  principle  of  the  law;  as 
that  the  sovereign  may  not  be  sued  except  by  consent.  Reeside  v. 
Walker,  11  How.  292,  113  L.  701.  Or  to  lead  to  some  absurd  results, 
as  to  compel  the  secretary  of  war  to  sign  a  contract  with  a  party 
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already  under  contract  to  perform  the  same  serrice  at  a  less 
amount.  U.  S.  ex  reL  v.  Lamont,  155  U.  S.  308,  39  L.  163,  15  S.  Ct.  98. 
This  is,  of  course,  no  more  than  saying  that  the  applicant  must 
establish  in  himself  a  legal  right  to  the  performance  of  the  act 
sought,  a  principle  underlying  the  issuance  of  the  writ  in  all  cases. 

As  to  the  right  to  mandamus  the  governor  of  a  State.— The 
question  of  the  right  to  mandamus  the  chief  executive  of  a  State 
presents  so  many  features  that  are  distinct  from  those  involyed  in 
the  question  of  mandamus  to  other  executive  officers,  as  to  Justify 
a  separate  examination.  The  courts  seem  to  be  about  equally 
divided  upon  the  question,  some  holding  that  the  governor  of  a 
State  may  be  mandamused  to  compel  the  performance  of  a  mere 
ministerial  duty  involving  the  exercise  of  no  discretion  and  which 
might  as  well  have  devolved  upon  another  officer;  and  others,  that 
under  no  circumstances  will  this  remedy  lie  against  so  high  an 
officer. 

The  citations  show  that  Marbuiy  v.  Madison  has  been  cited  as 
authority  upon  both  sides  of  this  controversy;  and  in  cases  whose 
conclusions  are  directly  contradictory.  It  is  cited  in  the  following 
cases,  affirming  the  right  to  mandamus:  Tennessee,  etc.,  R.  R.  v. 
Moore,  86  Ala.  380,  381;  McGauley  v.  Broolcs,  16  Gal.  41,  44,  52; 
Middleton  v.  Low,  30  Cal.  601;  Harpendlng  v.  Haight,  39  Gal.  210,  2 
Am.  Rep.  445;  Greenwood,  etc.,  Co.  v.  Routt,  17  Golo.  169,  31  Am.  St. 
Rep.  294,  28  Pac.  1129;  Martin  v.  Ingham,  38  Kan.  653,  657,  17 
Pac.  169,  171;  Magruder  v.  Swann,  25  Md.  209;  Brown  v.  Bragunier, 
79  Md.  236,  29  Aa  8;  Gotten  v.  Ellis,  7  Jones  (N.  G.),  545,  550;  State 
ex  rel.  v.  Ghase,  5  Ohio  St.  528,  535;  Mott  v.  Pennsylvania  R.  R., 
30  Pa.  St.  9,  33;  72  A.  D.  679;  State  ex  rel.  v.  Marks,  6  Lea,  21;  State 
Y.  Farwell,  3  Pinney,  438.  And  see  Slack  v.  Jacob,  8  W.  Va.  662; 
Woods  V.  Sheldon,  Governor  and  others,  9  S.  Dak.  407,  69  N.  W.  607, 
33  Am.  Dec.  363,  note,  13  Am.  Rep.  128,  note,  31  Am.  St.  Rep.  299, 
note,  66  Am.  St  Rep.  555,  note.  It  is  relied  on  to  the  contrary  in 
Hawkins  v.  Governor,  1  Ark.  584,  589,  33  Am.  Dec.  349,  353;  Niles  v. 
Bradford,  22  Md.  184,  85  Am.  Dec.  645;  People  ex  rel.  v.  Morton,  156 
N.  Y.  141,  152,  66  Am.  St.  Rep.  550,  50  N.  E.  792;  distinguished  in 
State  ex  reL  v.  Drew,  17  Fla.  73,  74,  86;  State  ex  rel.  v.  Warmoth,  22 
La.  Ann.  3,  2  Am.  Rep.  714;  Dennett,  Petitioner,  32  Me.  511,  54  Am. 
Dec.  603;  White  Greek,  etc..  Go.  v.  Marshall,  2  Baxter,  123;  Bates  v. 
Taylor,  87  Tenn.  332,  11  S.  W.  269;  and  rejected  and  criticised  as 
dictum  In  Hovey  v.  State,  127  Ind.  595,  22  Am.  St  Rep.  668,  27 
N.  B.  177;  People  ex  rel,  v.  Governor,  29  Mich.  320,  327,  18  Am. 
Rep.  95;  Pacific  R.  R.  v.  Governor,  23  Mo.  359,  66  Am.  D^c.  677; 
State  ex  rel.  v.  Fletcher,  39  Mo.  394;  State  v.  Governor,  25  N.  J.  L. 
331,  352;  all  of  which  deny  the  right  to  mandamus  the  chief 
executive  of  a  State.  To  the  same  effect,  also,  are  State 
v.  Lord,  28  Or.  525,  43  Pac.  478;  Low  v.  Towns,  8  Ga. 
372.      On    the     whole,     therefore,     while     courts     affirming     the 
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existence  of  the  right  to  mandamus  a  State  goTemor,  place 
much  weight  upon  it  as  authority,  courts  holding  to  the  contrai-y 
seek  rather  to  deny  its  applicability  in  the  matter  at  alL  Certainly 
the  specific  question  of  the  right  to  mandamus  a  State  governor  was 
not  at  all  in  the  mind  of  Chief  Justice  Marshall  in  the  leading  case, 
but  it  is  made  undeniable  by  the  citations  that  the  courts  affirming 
the  existence  of  the  right  have  placed  reliance  upon  certain  expres- 
sions In  the  opinion  which  may  well  be  considered  as  fully  appli* 
cable,  and  calculated  to  sustain  their  position.  Thus,  where,  after 
dipclaiming  all  intention  to  interfere  in  the  political  affairs  of  the 
government,  the  court  observes:  "  But  if  this  be  not  such  a  ques- 
tion, ♦  ♦  ♦  if  it  be  no  intermeddling  with  a  subject  over  which 
the  executive  can  be  considered  as  having  exercised  any  control; 
what  is  there  in  the  exalted  station  of  the  officer  which  shall  bar  a 
citizen  from  asserting  in  a  court  of  Justice  his  legal  rights,  or  shall 
forbid  a  court  to  listen  to  the  claim,  or  to  issue  a  mandamus,  direct- 
ing the  performance  of  a  duty  not  depending  on  executive  discre- 
tion but  on  particular  acts  of  congress  and  the  general  principles 
of  law."  And  again:  "It  is  not  by  the  office  of  the  person  to 
whom  the  writ  is  directed,  but  the  nature  of  the  thing  to  be  done 
that  the  propriety  or  impropriety  of  issuing  a  mandamus  is  to  be 
determined."  "  Notwithstanding  this  proposition  has  been  charac- 
terized as  obiter,"  said  the  Supreme  Court  of  Colorado,  referring  to 
the  foregoing  in  affirming  the  right  to  mandamus  the  State  gover- 
nor, "  it  has  served  as  a  text  for  numerous  Judicial  decisions.  State 
and  Federal."  Greenwood,  etc.,  Co.  v.  Routt,  17  Colo.  167,  31  Am. 
St  Rep.  292,  28  Pac.  1128. 

Mandamus  to  a  lower  court — Marbury  v.  Madison  has  also  been 
cited  as  authority  with  respect  to  the  cases  in  which  a  subordinate 
court  or  Judge  may  be  mandamused  by  a  higher  coiu't  It  has  been 
seen  above,  supra,  that  courts  possessing  only  appellate  Juris- 
diction may  issue  the  writ  in  such  cases;  and  that  the  leading 
case  settled  the  proposition  that  this  is  an  exercise  of  appellate 
Jurisdiction.  The  terse  principle  propounded  by  Chief  Justice 
Marshall,  that  it  is  not  the  person  to  whom  the  writ  is  directed,  but 
the  nature  of  the  thing  to  be  done  that  determines  the  propriety  of 
its  issuance,  has  also  been  followed  by  the  courts  In  determining 
when  it  may  properly  issue  to  a  subordinate  court  or  Judge.  Here, 
too,  we  find  that  it  is  a  cardinal  rule  that  mandamus  is  not  to  be 
made  a  means  for  controlling  and  directing  discretionary  matters. 
Ex  parte  Newman,  14  WaU.  165,  20  L.  879;  People  v.  Pearson.  2 
Scam.  204,  33  Am.  Dec.  448;  Ex  parte  Harris,  52  Ala.  90,  23  Am. 
Rep.  5(K);  Jelley  v.  Roberts,  50  Ind.  1,  4.  It  may  issue  to  compel  the 
performance  of  a  mere  ministerial  duty,  or  to  compel  a  court  to  act 
in  cases  in  which  it  has  Jurisdiction  a^d  refuses  to  do  so.  As  to 
compel  a  circuit  Judge  to  take  cognizance  of  a  case  properly  ap- 
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pealed  from  the  District  Court.  Insurance  Co.  v.  Comstock,  16 
Wall.  270,  21  L.  498.  But  when  a  court  has  acted,  and  exercised  its 
Judicial  discretionary  power,  this  remedy  la  not  a  proper  method 
of  obtaining  a  review,  even  though  there  be  no  other.  Ex  parte 
Newman,  14  Wall.  162,  20  L.  877.  Nor  is  it  proper  to  use  the  writ 
to  re-examine  a  judgment  or  decree  of  a  subordinate  court;  or  to 
direct  what  Judgment  or  decree  shall  be  entered.    Ibid. 

May  be  compelled  to  sign  a  bill  of  exceptions. —  The  rule  is  best 
illustrated  by  those  cases  in  which  it  is  sought  to  compel  a  sub- 
ordinate court  or  Judge  to  sign  and  settle  a  bill  of  exceptions.  This 
is  a  ministerial  act,  and  it  is  well  settled  that  its  performance  may 
be  compelled  by  mandamus.  Ex  parte  Crane,  5  Pet.  189,  8  L.  92; 
Jelley  v.  Roberts,  50  Ind.  1,  4;  People  v.  Pearson,  2  Scam.  (111.) 
204,  33  Am.  Dec.  448.  But  the  appellate  court  cannot  go  further  and 
specify  the  contents  of  a  bill,  or  direct  the  signing  of  a  particular 
bill,  unless  the  trial  Judge  has  admitted  its  entire  accuracy.  "  All 
that  a  Judge  can  be  required  to  do  is  to  sign  such  a  bill  as  presents 
the  facts  in  accordance  with  his  knowledge  and  recollection,  since 
this  must  necessarily  be  the  test  in  determining  what  particular  bill 
shall  be  signed."  High  Ext  Legal  Remedies,  §  202,  quoted  in 
Jelley  y.  Roberts,  50  Ind.  1,  5.  Nor  will  a  Judge,  having  signed  and 
sealed  one  bill  of  exceptions,  be  compelled  to  sign  a  second,  where 
he  alleges  the  first  to  be  correct  and  denies  the  accuracy  of  the 
second.  Ibid.  Or  where  the  first  was  inaccurately  drawn  and  an 
amended  bill  subsequently  offered,  the  Judge  haying  meantime  for- 
gotten the  circumstances  and  so  being  unable  to  vouch  for  the 
accuracy  of  the  bill  as  amended.  People  ex  reL  v.  Anthony,  129 
IlL  223,  21  N.  E.  781. 

And  to  do  Tarions  other  acta. —  But  the  applicability  of  man- 
damus as  a  remedy  where  the  actions  of  a  lower  court  are  con- 
cerned is  not  limited  to  bills  of  exceptions.  Elsewhere  it  has  issued 
from  the  Supreme  Court  of  the  United  States  to  the  Federal  Circuit 
Court  to  compel  the  removal  of  a  cause  into  a  State  tribunal.  Vir- 
ginia y.  Rives,  100  U.  S.  327,  25  L.  672.  A  Judge  has  been  thus  com- 
pelled to  approve  the  bond  of  a  tax  collector,  there  being  no  other 
objection  than  the  delay  of  the  officer  in  ofTering  the  same.  State 
ex  rel.  v.  Ely,  43  Ala.  576.  So,  also,  the  bond  of  a  sheriff.  Ex' 
parte  Harris,  52  Ala.  87,  90,  23  Am.  Rep.  560.  The  Supreme  Court  of 
Louisiana  has  compelled  a  probate  Judge,  by  mandamus,  to  appoint 
a  tutor  for  certain  minor  children.  State  v.  Bermudez,  14  La.  478; 
and  to  admit  a  certain  will  to  probate.  Succession  of  Wedderbum, 
1  Rob.  (La.)  S65;  while  the  Supreme  Court  of  Tennessee  has  com- 
pelled the  clerk  of  the  Probate  Court  to  transmit  a  certain  record 
to  the  County  Court,  Fisher  v.  Dabbs,  6  Yerg.  152;  though  re- 
fusing mandamus  to  a  Judge  who  had  refused  to  grant  a  writ  of 
habeas  corpus.    State  y.  Elmore,  6  Cold.  531. 
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Appointments  to  office. —  A  right  to  an  appointive  office  Is  com- 
plete when  the  appointing  power  has  done  everything  to  be  per- 
formed by  him.  Neither  delivery  of  the  commission,  nor  acceptance, 
is  necessary  to  complete  an  appointment  When  complete  it  Is 
irrevocable,  pp.  154-162. 

Appointment  is  complete  upon  performance  of  last  act  of  ap- 
pointing power. —  The  citations  show  that  the  propositions  of  law 
above  laid  down  have  been  extensively  relied  on  in  later  decisions. 
The  rule  that  an  appointment  is  complete  when  the  last  act  to  be 
done  by   the  appointing   power   has   been   performed,   has   been 
followed  and  approved  in  many  cases.    Conger  v.  Gilmer,  32  Cal. 
79;  People  v.  Perkins,  85  Cal.  513,  26  Pac.  247;  Morgan  v.  Vance,  4 
Bush  (Ky.),  323,  328;  State  ex  rel.  v.  Love,  39  N.  J.  L.  14,  21;  People 
ex  rel.  v.  Fitzsimmons,  68  N.  Y.  518;  State  v.  Hamilton  Co.,  7  Ohio, 
145;  Lane  v.  Commonwealth,  103  Pa,  St.  485;  Seaman  v.  North- 
western Mutual  Life  Ins.  Co.,  86  Fed.  497.     It  holds  true  whether 
the  appointing  power  be  a  single  officer,  as  in  Marbury  v.  Madison, 
or  an  executive  board,  such  as  a  board  of  supervisors.  Conger  v. 
Gilmer,  32  Cal,  79;  or  a  mayor  and  board  of  aldermen,  State  ex  rel. 
Y.  Dews,  Charlt  (Ga.)  425,  430;  or  a  municipal  board  of  finance  and 
taxation,  State  ex  rel.  v.  Love,  39  N.  J.  L.  21.    It  is  not  at  all  neces- 
sary that  the  appointing  power  be  at  the  time  aware  that  Its  acts 
are  final.    A  nomination  to  an  office,  made  under  the  erroneous  Im- 
pression that  the  approval  of  another  body  was  necessary,  has  been 
held  a  valid  appointment,  because  the  appointing  power  had  per- 
formed the  last  act  necessary.    People  ex  rel.  v.  Fitzsimmons,  68 
N.  Y.  519.    And  in  a  Virginia  case  a  board  of  bank  directors  bad 
proceeded  to  a  second  election  thinking  the  first  to  have  been  In- 
effective.   Booker  v.  Young,  12  Gratt  309. 

The  test  Is  always  whether  the  final  act  has  really  been  per- 
formed, not  whether  the  appointing  power  so  Intended  its  acts  — 
provided,  of  course,  that  there  be  no  fraud  or  undue  infiuence.  A 
Connecticut  case  will  illustrate  this  point  A  m\mlcipal  common 
council,  authorized  to  appoint  a  prosecuting  attorney,  met  for  that 
purpose  and  voted  "  to  proceed  to  ballot  for  a  prosecuting  attorney." 
A  ballot  having  been  taken  and  one  Coogan  having  received  a  clear 
majority  of  all  the  votes  cast,  and  this  result  being  announced  l.y 
the  presiding  officer,  a  resolution  was  offered  that  Coogan  be  de- 
clared elected.  This  resolution  was  lost.  Two  resolutions  were 
then  offered  and  adopted,  one  declaring  the  ballot  to  be  void  by 
reason  of  errors  (which  It  was  found  did  not  exist),  and  the  other 
declaring  that  one  Barbour  be  deemed  "  elected  and  appointed  prose- 
cuting attorney."  The  court  decided  that  the  first  vote  taken, 
there  being  no  fraud  of  any  kind,  was  valid  and  binding;  and  that 
the  result  was  to  confer  upon  Coogan  a  right  to  the  office.  State 
ex  reL  v.  Barbour,  53  Conn.  89,  22  AtL  689.    This,  however,  is  not 
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to  be  understood  as  depriving  a  deliberative  body  of  a  right  tO' 
reconsider  Its  acts  when  any  Just  ground  for  so  doing  exists,  as  an 
illegal  vote,  or  a  participation  of  those  not  qualified.    Ibid. 

It  is,  of  coarse,  immaterial  that  the  appointment  is  not  to  take 
effect  until  some  future  day,  for  when  the  appointment  has  once 
been  made  it  is  final  and  irrevocable,  and  the  appointing  power 
may  not  choose  another  before  the  first  appointee  enters  ui>on  his 
dnties.    Whitney  v.  Van  Buskirk,  40  N.  J.  L.  470. 

If  anytliing  remains  to  be  done  the  appointment  1b  incomplete. 
—  But  the  right  to  the  office  Is  incomplete  so  long  as  anything 
remains  undone  by  the  appointing  power,  for  it  is  still  possible  by 
refusal  to  perform  such  act  to  render  the  whole  proceeding  nuga- 
tory. An  Ohio  case  Illustrates  this  proposition.  There  the  question 
was  as  to  the  validity  of  an  appointment  to  tlie  office  of  clerk  of  a 
County  Court.  The  claimant  rested  his  case  upon  a  certain  writing 
signed  by  three  of  the  four  Judges,  in  form  following:  "  We  agree 
to  the  appointment  of  Samuel  H.  Goodwin  to  the  office  of  clerk 
of  the  Court  of  Common  Pleas,"  etc.;  and  upon  the  order  given  for 
the  entry  of  this  appointment  in  the  minute-book  of  the  court.  The 
entry  was  in  fact  never  made,  and  the  appointment  was  later  re- 
pudiated. A  statute  required  that  the  minutes  of  the  court  should 
be  publicly  read  before  every  adjournment,  corrected,  and  then 
signed  by  the  presiding  Judge;  and  that  "no  proceedings,  orders. 
Judgments  or  decrees  ♦  ♦  ♦  shall  be  in  force  or  valid  until 
so  recorded  and  signed.'*  The  court,  therefore,  lield  that  the  ap- 
pointment w^as  not  completed  by  the  writing,  that  something  yet 
remained  to  be  done,  and  that  until  the  signing  of  the  minutes  con- 
taining the  appointment  the  court  might  reconsider  and  recall  its 
former  actions.     State  v.  Hamilton  Co.,  7  Ohio,  134. 

Acceptance  unnecessary  to  complete  the  right. —  In  the  propo- 
sition that  an  appointment  is  complete  upon  the  ptu-formance  of 
the  last  act  of  the  appointing  power,  is  involved  the  further  propo- 
sition that  the  acceptance  of  such  appointment  is  unnecessary. 
This  is  undeniably  true  so  far  as  the  right  to  the  office  is  concerned. 
The  Supreme  Court  of  Alabama  also  argued,  therefrom,  that  the 
resignation  of  an  officer  might  be  effective  before  acceptance.  State 
ex  reL  v.  Fitts,  49  Ala.  402.     ' 

But  an  appointee  who  does  not  accept  is  not  completely  in- 
ducted into  office. —  But  the  citations  have  not  interpreted  the 
leading  case  as  holding  that  the  appointee  is  completely  Inducted 
into  office  for  all  purposes.  In  an  early  New  Hampshire  case  it 
became  material  to  determine  whether  the  office  of  collector  of  taxes 
was  filled  by  one  J.,  who  had  been  appointed  but  had  not  taken 
the  oath  of  office,  or  by  a  later  appointee  whose  appointment  was, 
of  course,  invalid  if  J.  was  actually  incumbent.  The  court  declared, 
per  Woodbury,  J.,  that  "  In  no  case  can  the  office  itself    be  con- 
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sidered  as  filled  till  the  acceptance  of  the  appointment  by  the  per- 
son chosen."  Johnston  v.  Wilson,  2  N.  H.  203,  9  Am.  Dec.  51.  And, 
again,  in  a  California  case,  the  successful  candidate  for  the  office 
of  State  comptroller  had  meanwhile  been  appointed  surveyor-general 
by  the  Federal  government  though  he  had  not  accepted  or  qualified 
as  such.  The  State  Constitution  prohibited  his  holding  both  offices, 
and  the  unsuccessful  candidate,  therefore,  claimed  the  commission 
as  State  comptroller.  But  the  court  held  that  as  his  competitor 
had  not  accepted  or  qualified  for  the  Federal  office,  he  did  not  hoh; 
such  office  within  the  meaning  of  the  constitutional  prohibition. 
People  ex  reL  f.  Whitman,  10  Cal.  38,  43,  44.  "  To  constitute  the 
holding  of  an  office,  within  the  meaning  of  the  Constitution,"  ob- 
served the  court,  per  Burnett,  J.,  "there  must  be  the  concurrence 
of  two  wills  —  that  of  the  appointing  power,  and  tJiat  of  the  per- 
son appointed.  If  the  mere  tender  of  a  commission  could  produce 
this  result,  then  it  would  be  in  the  power  of  the  president  to 
disqualify  any  i>erson  from  holding  a  State  office  without  his  con^ 
sent."  Ibid.  44.  "  To  a  complete  investiture  of  an  office,"  said  Mr. 
Justice  Field  in  the  same  case,  "  the  acts  of  the  appointing  power 
and  of  the  person  appointed  must  in  some  instances  concur.  The 
appointment  is  complete  when  the  commission  is  signed  by  the 
president,  but  It  is  comi)etent  for  congress  to  require  the  perform- 
ance of  certain  acts  by  the  appointee,  such  as  the  execution  of 
security,  the  talcing  of  the  oath  of  office,  and  the  like,  before  he  can 
enter  upon  the  possession  of  the  office."    Ibid.  47. 

Practice  of  Federal  executive  as  showing  their  understanding 
of  effect  of  appointment. —  As  has  been  seen  above.  Chief  Justice 
Marshall  sought  further  to  Justify  the  proposition  that  acceptance 
was  not  necessary  to  complete  the  appointment  by  declaring  that 
such  was  the  understanding  of  the  government  upon  the  question, 
calling  attention  to  the  fact  that  the  salary  of  an  officer  com- 
menced from  the  appointment  and  not  from  the  transmission  or 
acceptance  of  his  commission;  and  also  observing,  that  where 
an  appointee  refuses  to  accept,  the  successor  is  nominated  in  his 
place,  and  not  in  place  of  the  one  originally  creating  the  vacancy. 
The  latter  as  well  as  the  former  of  these  propositions  seems  to 
refer  to  a  mere  custom  of  the  executive  department  of  the  govern- 
ment. Justice,  etc.,  v.  Claris,  1  T.  B.  Mon.  85.  Boch  have  upon  oc- 
casion been  misunderstood  and  regarded  as  holdings  of  the  court 
in  the  leading  case.  In  two  Maryland  cases  the  statement,  that  the 
salary  of  an  officer  began  from  the  time  of  his  commission,  was 
made  the  basis  of  a  claim  for  salary  from  the  date  of  an  election, 
rather  than  the  day  when  the  duties  of  the  office  ^ere  formally 
undertolien.  And  in  both,  the  Supreme  Court  of  Maryland  criticised 
this  "  dictum  "  of  Marbury  v.  Madison  as  inaccurate,  in  holding  that 
salary  properly  began  from  the  time  when  the  appointee  qualified. 
Thomas  y.  Owens,  4  Md.  220,  227;  Jump  y.  Spence,  28  Md.  1,  11. 
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Elsewhere  the  statement  is  more  accurately  Interpreted  as  the  cus- 
tom of  the  Federal  government,  Haight  y.  Love,  30  N.  J.  L.  479, 
23  Am.  Rep.  236;  or  the  common-law  rule  applicable  in  the  absence 
of  statute  Indicating  a  contrary  intent.  Burks  v.  Hinton,  77  Va.  37. 
The  second  statement,  that  an  appointee  before  acceptance  is 
regarded  as  so  far  invested  with  the  office  that  in  case  of  his 
refusal  to  accept  the  successor  is  nominated  In  his  place,  has 
also  been  cited  as  though  a  proposition  of  law  laid  down  by  the 
court  Johnson  v.  U.  S.,  6  Mason,  438,  F.  C.  7,419;  Booker  v.  Young. 
12  Gratt  309.  Mr.  Justice  Story  so  interpreted  it,  suggesting 
as  a  possible  deduction  that  a  new  appointment,  before  accept- 
ance by  the  appointee,  would  operate  as  a  complete  removal  from 
office  of  the  incumbent.  Johnson  v.  U.  S.,  5  Mason,  425,  438,  F.  C. 
7,419.  The  true  purport  of  the  statement  is  properly  understood 
in  a  Kentucky  case,  and  by  the  reporter's  note  it  appears  that 
the  practice  of  the  State  executive  department  is  similar.  "  There 
is  obviously,"  said  the  court,  *'  in  the  practice  of  the  general  govern- 
ment, an  intrinsic  fitness  and  propriety;  for,  otherwise,  as  an  ap- 
pointment may  be  refused  verbally,  there  would  be  nothing  in  the 
records  of  the  executive  department  to  show  the  refusal,  and  two 
or  more  appointments  would  appear  to  have  been  made  to  fill  the 
same  vacancy."    Justices  of  Jeff.  Co.  v.  Clark,  1  T.  B.  Mon.  82,  85. 

Coneliudons  as  to  necessity  of  acceptance.—  It  thus  appears  from 
the  foregoing,  that  Vhile  an  appointment  to  office  is  complete  when 
the  last  act  of  the  appointing  power  has  been  performed,  yet  that 
until  acceptance  and  proper  qualification  the  appointee  is  not  to  be 
regarded  as  actually  holding  the  office  for  all  purposes.  The  unilat- 
eral act  of  the  appointing  power  cannot  be  made  the  means  of 
fastening  upon  such  appointee  obligations  or  duties  which  he  has 
not  undertaken,  and  of  which  perhaps  he  is  entirely  Ignorant.  For 
certain  Incidental  or  administrative  purposes  indeed,  the  appoint- 
ment does  suffice  in  legal  contemplation  to  make  the  appointee  the 
incumbent  of  such  office.  But  It  is  safe  to  say,  that  while  it  is 
binding  upon  the  appointing  power,  and  while  It  confers  upon  the 
appointee  a  right.  It  may  not  be  made  an  instrument  of  injustice 
to  the  one  upon  whom  it  Is  bestowed. 

Delivery  not  necessary.—  Delivery  of  the  commission  is  no  more 
necessary  to  confer  a  right  to  an  office  than  is  acceptance  of  the 
appointment  Such  we  have  seen  to  be  the  rule  laid  down  in 
Marbury  v.  Madison.  The  proposition  is  of  more  extensive  appli- 
cation than  to  the  case  of  the  commission  to  an  office.  "In  all 
cases  of  letters-patent,"  observed  Chief  Justice  Marshall,  "certain 
solemnities  are  required  by  law,  which  solemnities  are  the  evidences 
of  the  validity  of  the  Instrument,  a  formal  delivery  to  the  person 
U  not  among  them."  1  Or.  137,  159-160.  See  Conklin  v.  Cun- 
olngham,  7  N.  Mex.  460,  38  Pac.  174.  None  of  the  citations  on  this 
point  are  concerned  with  commissions  to  an  office,  though  several 
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cases  cite  the  leading  case  in  holding  that  delivery  is  not  necessary 
to  the  validity  of  a  patent  to  public  lands.    Sayward  v.  Thompson, 

II  Wash.  709,  40  Pac.  380.  Accordingly  title  passes  when  the 
patent  has  been  duly  signed  and  sealed,  without  delivery.  XT.  S.  v. 
Schurz,  102  U.  S.  395,  26  L.  171;  Le  Roy  v.  Clayton,  2  Sawy.  493,  496, 
497,  F.  G.  8,268.  An  entry  made  in  a  public  record  of  a  grant  by 
the  Spanish  government  in  the  early  days  has  been  held  operative 
to  pass  title.  Lavergne's  Heirs  v.  Elkins'  Heirs,  17  La.  227.  So, 
also,  an  entry  made  by  a  town  alcalde  in  the  official  bool^.  Donner 
V.  Palmer,  31  Gal.  513.  The  principle  of  the  leading  case  has  also 
been  applied  to  the  case  of  a  prosecution  for  failure  to  obtain  a 
steamboat  license.  It  appeared  that  the  license  had  been  duly 
executed,  sealed,  signed,  dated  and  numbered,  but  not  actually  de- 
livered to  the  party;  and  the  court  held  delivery  unnecessary  so  far 
as  the  prosecution  was  concerned.  Steamboat  Planter,  Newb.  267, 
F.  G.  16,054. 

An  executive  pardon  has  been  held  to  differ  from  other  letters- 
patent  and  to  require  delivery  for  its  validity.  In  re  De  Puy,  3 
Ben.  316,  F.  G.  3,814.  A  delivery  by  transmission  to  the  warden  of 
a  penitentiary  has  been  held  sufficient  upon  the  analogy  of  Mar- 
bury  V.  Madison,  Ex  parte  Powell,  73  Ala.  522,  49  Am.  Rep.  76; 
though  delivery  to  a  United  States  marshal  has  been  deemed  in- 
operative to  deprive  of  the  right  of  withdrawal  again.  In  re  De 
Puy,  3  Ben.  316,  F.  C.  3,814. 

But  delivery  may  be  made  a  prerequisite  condition.— While, 
however,  delivery  is  not  generally  necessary  to  the  validity  of  an 
appointment,  there  may  be  circumstances  under  which,  by  the 
terms  of  the  appointment,  delivery  is  necessary  to  its  completion. 
Thus,  where  an  appointment  of  a  guardian  is  made  upon  the  express 
condition  that  it  is  to  be  delivered  to  the  appointee  when  the  proper 
bond  is  filed,  and  the  instrument  of  appointment  is  so  indorsed,  the 
appointee  may  not  assume  to  act  without  compliance  with  such 
condition.    Fay  v.  Hurd,  8  Pick.  531. 

Appointment  when  complete  is  irrevocable,— Where  the  ap- 
pointee is  to  hold  at  will  the  appointment  is,  of  course,  at  any  time 
revocable,  Parsons  v.  United  States,  1G7  U.  S.  337,  42  L.  189,  190,  17 
S.  Gt.  884,  885;  but  in  all  other  cases  the  appointing  power  has  no 
further  control  over  the  appointment  after  the  performance  of  the 
last  act  necessary  to  its  validity.  In  other  words,  the  appointment 
is  then  irrevocable.  Marbury  v.  Madison  has  been  cited  to  this  point 
in  a  variety  of  cases.  Speed  v.  Gommon  Gouncil,  97  Mich.  207,  50 
N.  W.  573;  Brady  v.  Howe,  50  Miss.  621;  Myers  v.  Chalmers,  60  Miss. 
772,  789;  State  ex  rel.  v.  Love,  39  N.  J.  L.  21;  Whitney  v.  Van  Bus- 
kirk,  40  N.  J.  L.  470;  People  ex  rel.  v.  Murray,  70  N.  Y.  520;  Ewing  v. 
Thompson,  43  Pa.  St.  372,  375;  State  ex  rel.  v.  Barbour,  53  Conn. 
85,  80.  55  Am.  Rep.  68,  69,  22  Atl.  688,  689.  The  appointee  has  a 
vested  right  to  the  office  which  the  law  will  protect    Butler  v. 
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White,  83  Fed.  Rep.  578,  582,  588.  And  ^rhen  the  power  of  appoint- 
ment  has  once  been  exercised  It  Is  exhausted,  and  a  subsequent  ap- 
pointment. In  the  absence  of  a  proper  revocation,  is  void.  State  ex 
rel.  V.  Finnerud,  7  S.  Dak.  245,  64  N.  W.  124.  The  remedy  of  an 
aggrieved  appointee  Is  often  mandamus  to  compel  the  performance 
of  those  ministerial  acts  necessary  to  Invest  the  appointee  with  the 
evidence  of  oflflce  which  may  be  necessary  in  the  particular  case. 
As  to  compel  the  approval  of  a  bond  by  a  board  of  aldermen.  Speed 
v.  Common  Council,  97  Mich.  207,  56  N.  W.  573.  In  a  proper  case 
Injunction  will  lie  to  restrain  a  subsequent  unlawful  appointee 
from  taking  possession  of  the  office,  books,  etc.  Ewing  v.  Thomp- 
son, 43  Pa.  St  372,  375.  And  see  Butler  v.  White,  83  Fed.  Rep.  578, 
588,  Or  where  the  purpose  Is  to  oust  from  office  one  Improperly 
installed,  and  to  secure  the  place  for  the  lawful  appointee,  quo 
warranto  is  the  proper  proceeding  to  try  the  title  to  such  office. 
Brady  v.  Howe,  50  Miss.  621;  State  ex  rel.  Halght  v.  Love,  39  N. 
J.  L.  21;  Halght  v.  Love,  39  N.  J.  L.  479;  S.  C,  23  Am.  Rep.  236;  State 
ex  rel.  Whitney  v.  Van  Busklrk,  40  N.  J.  L.  470;  People  ex  rel.  v. 
Murray,  10  N.  Y.  526. 

Where  the  office  is  elective  and  not  appointive.— In  the  fore- 
going discussion  of  the  irrevocability  of  appointments  and  of  the 
precise  time  when  an  appointment  becomes  complete  and  irrev- 
ocable, no  particular  reference  has  been  made  to  cases  in  which 
the  title  to  an  office  is  acquired  by  election  rather  than  by  appoint- 
ment Nor  is  there  any  distinction  to  be  drawn  between  the  two 
<Aa8ses  of  cases  so  far  as  the  present  discussion  is  concerned.  In 
each  the  essence  of  the  act  is  choice.  And  in  both  instances  this 
choice  ia  irrevocably  made,  in  accordance  with  the  principle  of  the 
leading  case,  whenever  the  person  or  body  aggregate,  invested  with 
the  power  to  choose,  has  performed  the  last  act  required  of  It  by  law. 
Accordingly  the  authorities  have  extended  the  doctrine  of  the  prin- 
cipal case  to  controversies  as  to  the  title  to  an  elective  office.  State 
ex  rel.  v.  Barbour,  53  Conn.  83  et  passim,  55  Am.  Rep.  65,  22  Atl. 
«87;  Sprowl  v.  Lawrence,  33  Ala.  674,  680;  Wright  v.  Lanckton,  19 
Pick.  290;  State  v.  Johnson,  17  Ark.  414. 

The  right  to  an  elective  office  rests,  therefore,  upon  the  choice 
of  the  electors  and  not  upon  the  commission.  Just  as  an  appoint- 
ment depends  upon  the  act  of  the  appointing  power  and  not  the 
iictual  execution  and  delivery  of  the  commission.  Accordingly,  when 
a  candidate  has  received  a  majority  of  the  votes  polled,  been  de- 
clared elected  by  the  election  judges,  and  commissioned  by  the 
governor,  he  is,  nevertheless,  not  duly  elected  if  it  appear  that  the 
majority  arises  because  of  the  votes  of  electors  not  properly  quali- 
fied. It  is  the  free  choice  of  the  qualified  electors  that  confers  a 
right  to  the  office.  State  v.  Johnson,  17  Ark.  414.  So,  also,  where 
an  academic  board  of  trustees  votes  that  a  certain  dfegree  be  con- 
ferred, this  vote  operates  to  confer  such  degree,  and  is  not  merely 
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an  authority  to  the  president  or  other  competent  officer  to  do  8(k 
Wright  V.  Lanckton,  19  Pick.  290.  Nor  can  the  failure  of  a  secre- 
tary of  state  to  deliver  the  returns  of  an  election  for  governor  to 
the  speaker  of  the  house  of  representatives  deprive  the  party  elected 
of  his  right  to  the  office.  Ex  parte  Smith,  8  S.  C.  519.  "  If  there 
be  a  commission,  or  an  oath  of  office,  or  any  ceremony  or  inaugura- 
tion, these  are  forms  only,  which  may  or  may  not  be  necessary  to 
the  validity  of  any  acts  under  the  appointment,  according  as  usage 
or  positive  statute  may  or  may  not  render  them  indispensable." 
Johnson  v.  Wilson,  2  N.  H.  202,  9  Am.  Dec.  50,  Woodbury,  J.  The 
filing  of  a  bond  on  oath  of  office  or  other  ceremony  is,  therefore,  not 
a  condition  precedent  to  the  vesting  of  a  title  to  an  office,  but 
rather  a  condition  subsequent  whose  nonperformance  may  or  may 
not  operate  as  a  defeasance.  Sprowl  v.  Lawrence,  33  Ala.  689-690. 
But  it  may  and  will  be  a  condition  precedent  to  the  right  to  enter 
upon  the  duties  of  an  office.    State  ex  rel.  v.  Moffit,  5  Ohio,  366. 

The  principle  is,  of  course,  the  same  whether  the  election  be  by 
popular  vote  or  the  vote  of  a  deliberative  or  other  assembly.  A 
board,  commission  or  other  small  executive  body  is  generally  held 
to  appoint  rather  than  elect.  The  same  has  been  held  of  a  munici- 
pal council.    State  ex  rel.  v.  Barbour,  40  N.  J.  L.  76. 

Power  of  removal  as  incident  to  power  of  appointment. —  A  few 
citations  upon  this  point  may  be  briefly  considered.  The  leading 
case  is  cited  te  the  point  that  if  an  office  is  created  and  the  term  of 
office  fixed  for  a  certafn  definite  period  by  congress  the  executive 
may  not  remove  him  from  office  before  that  time  has  expired. 
People  ex  rel.  v.  Jewett,  6  Cal.  292.  A  proposition  which  seems 
clearly  to  follow  from  the  reasoning  of  Chief  Justice  Marshall.  But 
even  where  a  statute  fixes  the  term  of  office  for  a  definite  time.  It 
may  yet  be  the  intent  of  the  statute  to  invest  the  executive  with  the 
further  power  of  removal  within  that  time.  The  act  of  congress 
providing  that  United  States  district  attorneys  should  hold  office 
for  four  years  has  been  so  construed.  Parsons  v.  U.  S.,  167  U.  S. 
335,  337,  42  L.  189,  190,  17  S.  Ct  884,  885;  and  the  power  of  removal 
has  been  somewhat  similarly  exercised  in  the  case  of  Judges  of  the 
Alaska  territorial  court  McAllister  v.  U.  S.,  141  U.  S.  188.  189,  85 
L.  698,  11  S.  Ct  954,  955.  And  these  cases  would  seem  to  impair  the 
authority  of  the  leading  case  upon  this  point  very  materially.  The 
citations  do  not  warrant  an  extended  discussion  of  the  question  as 
to  the  right  of  removal  in  the  case  of  an  officer  whose  term  is  not 
fixed  by  statute  and  who  on  the  other  hand  is  not  declared  to  be 
removable  at  will.  It  appears  to  be  a  mooted  point,  McDougal  v. 
Guigon,  27  Gratt  136;  and  Marbury  v.  Madison  has  certainly  not 
been  regarded  as  a  direct  authority  upon  the  question.  An  Illinois 
case,  however,  cites  it  in  holding  that  the  governor  might  not  re- 
move from  office  a  secretary  of  state  whose  term  was  not  pre- 
scribed, upon  the  ground  that  the  legislature  has  given  him  n6  ©xi 
press  authority  to  do  so.    Field  v.  People,  2  Scam.  93,  129, 
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XlBoellaiieoiui  points  respecting  appointments.— Before  proceed- 
ing to  a  discussion  of  the  citations  respecting  the  nature  and  legal 
effect  of  a  commission  to  office,  a  few  further  citations  remain  to 
he  considered  under  the  head  of  appointments.  Marbury  y. 
Madison  Is  cited  to  the  point,  that  the  power  of  making  appoint- 
ments is  in  general  an  executive  rather  than  a  judicial  or  legislative 
function.  State  ex  rel.  v.  Barbour,  53  Conn.  85,  55  Am.  Rep.  68,  22 
Atl.  688;  State  ex  rel.  v.  Moores,  76  N.  W.  190,  dissenting  opinion; 
State  ex  rel.  v.  Denny,  118  Ind.  465,  21  N.  E.  279.  And  see  State  v. 
Boucher,  3  N.  Dak.  403,  56  N.  W.  147.  And,  accordingly,  a  statute 
creating  a  fire  department  in  a  town,  and  naming  the  first  board  of 
commissioners,  is  defective  for  this  reason,  as  well  as  because  In- 
consistent with  the  right  of  local  self-government.  State  ex  rel.  v. 
Denny,  118  Ind.  465,  21  N.  E.  279.  And  see  State  ex  rel.  v.  Moores, 
76  N.  W.  176.  But  a  somewhat  similar  provision  in  the  charter  of  a 
municipal  corporation  In  which  the  legislature  named  the  initiatory 
board  of  trustees  was  held  valid,  it  being  declared  that  an  appoint- 
ment Is  not  necessarily  or  essentially  an  executive  act.  State  v. 
Swift,  11  Nev.  136.  And  see  CoUins  v.  State,  8  Ind.  351;  State  v. 
Boucher,  3  N.  Dak.  403,  56  N.  W.  147.  These  cases  would  seem- to 
indicate  a  confiict  among  the  authorities  on  this  point,  Into  which 
we  may  not  enter.  The  validity  of  an  appointment,  however.  Is 
clearly  a  judicial  question;  and  an  Indiana  case  cites  Marbury  v. 
Madison  to  this  point  Rice  v.  State,  7  Ind.  335.  A  Louisiana  case 
mak^s  It  authority  for  the  proposition,  that  an  officer  appointed  for 
an  unexpired  term  does  not  hold  beyond  that  term.  Andrews  v. 
Saucier,  13  La.  Ann.  303.  In  citing  and  quoting  from  Marbury  y. 
Madison  to  the  point  that  an  appointment  must  be  evidenced  by 
some  "  open  unequivocal  act "  (1  Cr.  137,  157),  the  Kentucky  Court 
of  Appeals  held,  that  a  writing  was  not  necessary  to  an  appointment 
made  by  the  judges  of  a  court  under  a  statute  prescribing  no  par- 
ticular method  of  making  the  appointment;  and  declared  that  an 
oral  appointment  was  vaUd  and  binding.  Hoke  v.  Field,  10  Bush, 
146,  19  Am.  Rep.  59.  Again  the  principal  case  is  cited,  to  the  point 
that  "  nominate "  means  to  recommend  for  confirmation,  whence 
the  Supreme  Court  of  Montana  argued  that  the  appointment  of  a 
governor  without  the  requisite  consent  of  the  legislative  council 
was  ineffective.  Territory  ex  rel.  v.  Rodgers,  1  Mont  259.  And  in 
Lapeyre  v.  U.  S.,  17  Wall.  205,  21  L.  610,  the  dissenting  judges 
found  it  necessary  to  distinguish  the  principal  case,  the  majority 
having  held  a  proclamation  of  the  chief  executive  operative  when 
signed  and  sealed  without  publication. 

The  commission  of  an  appointee  to  an  office  Is  mere  evidence 
of  his  title  and  not  necessary  to  Its  vestiture.  As  against  the 
appointing  power  it  is  conclusive  evidence,  pp.  156-159. 

Commissions.— The  rule  of  the  leading  case,  that  a  commission 
to  office  is  merely  evidence  of  title  and  not  necessary  to  the  vest- 
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Ing  of  a  right  to  the  office,  has  often  been  cited.  Sprowl  t.  Law- 
rence, 33  Ala.  689;  State  ex  rel.  In  re  Strawbrldge,  39  Ala.  367,  886; 
State  ex  rel.  v.  Peelle,  124  Ind.  520,  24  N.  B.  442;  Allen  v.  M'Neel,  1 
Mills,  459,  403;  State  v.  Toomer,  7  Rich.  L.  216,  227;  Billy  v.  State, 

2  Nott  &  McC.  361.  See  also  63  Am.  St.  Rep.  192,  note.  Accordingly, 
It  has  been  held  that  the  proceedings  of  a  justice  of  the  peace,  duly 
appointed,  but  without  his  commission,  are  not  thereby  invalidated. 
Billy  V.  State,  2  Nott  &  McC.  361.  And  that  an  exemption  from 
military  duty  having  been  duly  declared,  the  mere  failure  to  make 
out  the  certificate  would  not  make  such  exemption  inoperative. 
State  ex  rel.  in  re  Strawbridge,  39  Ala.  386. 

The  proposition  that  a  commission  is  conclusive  evidence  of  title, 
as  against  the  appointing  power,  has  also  been  cited.  Qulmby  v. 
Boyd,  8  Colo.  207,  6  Pac.  470.  Whence  it  has  been  argued  that  a 
commission  is  conclusive  evidence  that  the  appointment  has  been 
regularly  made;  and  that  a  clerical  error  in  the  date  affixed  to  the 
commission  of  a  notary  public  was  inoperative  to  defeat  a  con* 
veyance  of  land  in  the  execution  of  which  the  notary  participated. 
Qulmby  v.  Boyd,  8  Colo.  207,  6  Pac.  470.  But  if  the  title  to  the 
office  Is  derived  from  some  other  source  it  is  held  only  prima  facie 
evidence.  State  ex  rel.  v.  Peelle,  124  Ind.  520,  522,  24  N.  E.  442. 
So,  also,  as  against  another  claimant  It  is  merely  prima  facie  evi- 
dence, and  as  such  enables  the  possessor  to  hold  the  office  pending 
a  Judicial  settlement  Supervisors,  etc.  v.  O'Malley,  46  Wis.  59,  50 
N.  W.  525. 

Being  In  the  nature  of  "  best  evidence  "  of  title  to  an  office  its 
production  is  sometimes  necessary  to  prove  that  one  is  an  officer 
de  jure,  as  well  as  de  facto.  Thus,  it  has  been  required  of  the 
officer  of  a  ship  claiming  prize  money  as  an  officer,  that  he  pro- 
duce his  commission,  the  court  holding  that  proof  of  his  having 
acted  as  officer  was  insufficient.    Allen  v.  M'Neel,  1  Mills,  463. 

The  fact  that  no  valid  commission  has  been  issued  to  an  officer 
cannot  be  set  up  as  a  defense  in  an  action  upon  his  bond,  if  it 
appear  that  otherwise  he  has  been  duly  appointed.  State  v.  Toomer, 
7  Rich.  L.  227. 

Commission  duly  ordered  to  be  recorded  is  to  be  considered  as 
recorded,  p.  161. 

In  the  leading  case  it  was  held,  that  when  the  recording  of  a 
commission  had  been  duly  ordered,  the  instrument  was  to  be  con- 
sidered as  recorded,  although  "  the  manual  labor  of  inserting  It 
in  a  book  kept  for  that  purpose  may  not  have  been  performed." 
1  Cr.  131,  101.  The  learned  chief  justice  also  Intimated,  that  this 
rule  is  of  more  extended  application  than  to  commissions;  and  holds 
good  of  "  any  Instrument  whatever  "  required  to  be  recorded.  The 
Supreme  Court  of  Ohio  has  adopted  and  acted  upon  this  view. 
King  v.  Kenny,  4  Ohio,  83.    In  that  case  the  question  was  whether 
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a  certain  public  highway  had  been  legally  established.  The  statute 
provided  that  the  proposed  road  should  be  viewed  and  surveyed, 
"  and  that  the  survey  and  report  of  the  viewers  "  be  recorded,  and 
from  thenceforth  such  road  should  be  a  public  highway.  Through 
the  fault  of  the  clerk  of  the  commission  no  such  record  had  been 
made,  but  the  court  held  that  this  ministerial  nonfeasance  should 
not  be  allowed  to  render  the  whole  proceeding  nugatory.  The  same 
court  has  also  held  immaterial  a  failure  of  a  town  clerk  to  record 
a  special  permit  granted  by  the  town  trustees  and  by  them  ordered 
recorded.  Ratcliff  v.  Teters,  27  Ohio  St.  81.  In  still  another  case  It 
intimated,  In  accordance  with  this  principle,  that  the  failure  of  a 
county  clerk  to  file  the  power  of  deputy  of  a  deputy  sheriff  would 
not  operate  so  as  to  Invalidate  the  power.  Lessee  of  Haines  v. 
Llndsey,  4  Ohio,  90,  19  Am.  Dec.  588.  So,  also,  where  the  recording 
of  a  will  has  been  ordered  by  a  probate  judge,  and  every  act 
performed  save  the  actual  recording,  the  will  is  deemed  In  law  as 
recorded.  McClaskey  v.  Barr,  47  Fed.  Rep.  170.  While  the  Supreme 
Ck>urt  of  North  Carolina,  by  a  questionable  extension  of  the  prin- 
ciple, has  held  that  a  deed  of  trust  duly  proved  but  not  registered 
within  six  months  as  required,  owing  to  the  death  of  the  register, 
though  registered  upon  the  appointment  of  his  successor  thereafter, 
was  to  be  considered  as  duly  registered.  Moore  v.  Collins,  3  Dev. 
140.  This  case,  however,  seems  to  lack  the  essential  element  upon 
which  the  soundness  of  the  principle  rests.  An  instrument  is  con- 
sidered as  recorded  when  it  has  been  so  ordered  by  a  competent 
power,  because  the  issuance  of  the  order  by  a  superior  power  to  an 
inferior  ministerial  officer  with  no  choice  but  to  obey,  is  the  real 
fact  which  makes  the  record  binding  at  law.  The  foregoing  is  a 
case  where  the  registering  of  the  deed  was  a  duty  imposed  upon 
an  individual  for  his  own  protection  and  is  plainly  distinguishable. 

Constitutional  law  —  limits  of  Judicial  investigation  respecting 
executive  acta.— The  courts  have  no  authority  to  inquire  into  and 
control  political  matters  left  by  law  to  the  executive  discretion, 
pp.  169,  170. 

Under  the  head  of  Mandamus,  is  discussed  the  attitude  of  the 
Judiciary  respecting  one  very  large  class  of  cases  in  which  its 
relations  with  the  executive  are  involved;  and  the  influence  of  the 
case  on  this  point  in  subsequent  decisions  is  considered.  There 
remain  a  few  cases  in  which  the  courts  have  considered  Marbury 
T.  Madison  as  a  helpful  authority  in  the  settlement  of  some  of  the 
other  manifold  questions  growing  out  of  this  peculiar  feature  of 
our  government  They  make  it  plain  that  the  courts  have  adhered 
to  the  rule  of  the  leading  case  which  disclaims  all  right  to  inter- 
meddle In  the  political  or  discretionary  duties  of  the  executive.  In 
re  Kaine,  14  How.  119,  128.  14  L.  351,  355;  Durand  v.  Hollis,  4 
Blatchf.  454,  F.  C.  4,180;  State  v.  Churchill,  48  Ark.  443,  3  S.  W. 
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360;  Burch  v.  Hardwlcke,  23  Gratt  51,  60;  Dniecker  v.  Salomon, 
21  Wis.  629,  M  Am.  Dec.  577;  Worthlngton  v.  Scribner,  109  Mass. 
487,  490,  12  Am.  Dec.  739;  Morton  t.  Green,  2  Neb.  455;  Tennant's 
case,  3  Neb.  409,  429,  19  Am.  Rep.  634.    And  see  Slack  v.  Jacob,  8 
W.  Va.  662;  Woods  v.  Sheldon,  Governor,  and  others,  9  S.  Dak.  407, 
410,  69  N.  W.  607,  608.    Accordingly  in  an  action  of  false  imprison- 
ment against  a  State  governor  for  enforcing  a  draft  of  soldiers 
ordered  by  the  president  of  the  United  States,  the  court  declined 
to  consider  the  question  whether  the  executive  was  justified  In 
calling  out  troops,  holding  that  In  such  a  matter  the  judgment  and 
discretion  of  the  executive  was  supreme.     Druecker  v.   Salomon, 
21  Wis.  629,  94  Am.  Dec.  577.    Neither  will  a  court  of  law,  at  the 
suit  of  a  municipal  corporation   court,   stay   an  investigation   in- 
stituted by  the  municipal  executive  into  the  conduct  of  the  chief 
of  police.     Burch  v.  Hardwlcke,  23  Gratt  60.     An  order  of  the 
executive  through  the  secretary  of  the  navy  for  the  bombardment 
of  a  certain  port  is  a  political  act;  and  an  action  for  damages  will 
not  lie  against  the  latter  for  the  destruction  of  the  private  property 
of  a  neutral  in  the  bombarded  town.    Durand  v.  Holllns,  4  Blatchf. 
454,  P.  0.  4,186.     So,  also,  in  arresting  and  surrendering  over  an 
English  fugitive  from  justice,  a  United  States  commissioner  would 
seem  to  be  acting  politically  so  that  habeas  corpus  will  not  lie  to 
review  the  detention.    In  re  Kaine,  14  How.  119,  128,  14  L.  351,  355*. 
Again,  a  department  of  the  executive,  such  as  the  treasury,  cannot 
be  compelled  to  divulge  the  name  of  the  informant  who  procured 
the  prosecution  of  a  charge  for  defrauding  the  revenue.    The  case 
has  been  likened  to  that  of  official  or  cabinet  secrets  which  the 
leading  case  intimates  are  not  the  subject  of  judicial  investigation. 
Worthington  v.  Scribner,  109  Mass.  490,  12  Am.  Rep.  739.    And  it 
has  been  held  that  a  public  officer  of  the  United  States  cannot  be 
gamisheed  as  to  moneys  due  from  the  United  States  to  a  private 
individual.    Averlll  y.  Tucker,  2  Or.  C.  O.  545,  F.  0.  670. 

A  State  governor  is  acting  politically  in  issuing  a  proclamation 
calling  for  a  convention  of  the  legislature;  and  the  act  may  not  be 
called  in  question  in  a  court  of  law.  Tennant's  case,  3  Neb.  429. 
Until  the  granting  or  refusal  of  a  patent  to  land  by  the  land 
department  there  is  no  ground  for  ^dicial  interference.  Morton  y. 
Green,  2  Neb.  441,  455.  But  the  question  of  eligibility  to  political 
office  is  a  legal  and  not  a  political  question.  State  v..  Gleason,  12 
Fla.  260. 

An  early  case  tried  before  Chief  Justice  Oranch  in  the  Circuit 
Court  for  the  District  of  Columbia  is  interesting  as  illustrating  the 
extent  to  which  the  theory  of  the  immunity  of  the  executive  from 
judicial  supervision  was  at  one  time  sought  to  be  carried.  The  case 
was  an  indictment  for  obtaining  money  by  false  pretenses,  against 
the  fourth  auditor  of  the  United  States,  in  which  were  alleged 
certain  frauds  perpetrated  against  the  government  by  that  officer 
in  the  discharge  of  his  duties.    For  the  defendant  it  was  argued^ 
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among  other  things,  that  in  deciding  his  guilt  or  Innocence  it  was 
necessary  to  Inquire  into  the  extent  of  his  powers  and  duties  as 
fourth  auditor;  that  no  judicial  tribunal  bad  power  to  question  his 
official  acts  unless  they  violated  the  vested  rights  of  some  indi- 
vidual; and  that  so  long  as  they  affected  the  public  only  they  must 
be  left  to  the  control  of  his  superior  executive  officer.  Marbury  v. 
Madison  was  cited  in  support  of  this  position,  which,  it  is  scarcely 
necessary  to  say,  was  not  accepted  as  sound  by  the  court  Clearly 
the  acts  were  not  exclusively  official  acts  and  such  as  involved 
no  breach  of  a  specific  duty  imposed  by  law.  U.  S.  v.  Watkins,  3 
Cr.  C.  C.  441,  580,  F.  C.  16,649. 

From  the  proposition  that  In  those  matters  wipiln  the  discretion 
of  the  executive  department  that  discretion  is  supreme  and   un- 
limited, except  politically  or  so  far  as  controlled  by  the  dictates  of 
conscience;  and  from  other  similar  holdings  respecting  the  legis- 
lative and  Judicial  departments,  the  Federal  Supreme  Court  in  a 
later  case  drew  a  generalization  which  has  been  quoted   in  an 
interesting  line  of  cases.    "  it  is  a  universal  principle,"  declared  tlie 
court,  per  Baldwin,  J.,  "  that  where  power  or  Jurisdiction  is  dele- 
gated to  any  public  officer  or  tribunal  over  a  subject-matter,  and  its 
exercise  Is  confided  to  his  or  their  discretion,  the  acts  so  done  are 
binding  and  valid  as  to  the  subject-matter;  and  Individual  rights 
will  not  be  disturbed  collaterally  for  anything  done  In  the  exercise 
of  that  discretion  within  the  authority  and  power  conferred.    The 
only  questions  which  can  arise    ♦    ♦     ♦    are  power  in  the  officer 
and  fraud  in  the  party.     All  other  questions  are  settled  by  the: 
decision  made  or  the  acts  done  by  the  tribunal  or  officer;  whether 
executive  (Marbury  v.  Madison,  1  Cr.  137),     ♦     ♦     ♦     legislative 
•    •    •    judicial    ♦    •    •    or  special    •    •    ♦    unless  an  appeal  is 
provided  for,  or  other  revision  by  some  appellate  or  supervisory 
tribunal  is  prescribed  by  law."    TJ.  S.  v.  Arredondo,  6  Pet  729,  8 
L.  561. 

It  has  been  made  authority  in  cases  involving  the  question  of  the 
validity  of  a  grant  of  land  from  the  State  or  sovereign,  for  the 
proposition  that  such  a  grant  made  by  an  officer  of  the  government* 
within  the  apparent  scope  of  his  authority,  was  presumptively 
sufficient  to  pass  the  government  title  In  the  premises.  U.  S.  v. 
Arredondo,  6  Pet  729,  8  L.  561;  Ryder  v.  Innerarlty,  4  Stew.  &  P.  30; 
McConnell  v.  Wilcox,  1  Scam.  351.  This  presumption,  however,  has 
been  held  to  be  Insufficient  as  against  parties  claiming  a  pre-existing 
adverse  and  paramount  title  in  themselves.  Sabariego  v.  Maverick, 
124  TJ.  S.  282,  31  L.  439,  8  S.  Ct  472.  If  the  grant  is  to  be  upon 
certain  conditions  it  is  conclusive  upon  the  point  that  those  con- 
ditions are  performed.  U.  S.  v.  California,  etc.,  Land  Co.,  148  U.  8. 
44,  37  L.  360,  13  S.  Ct  463.  So,  also.  It  is  cited  to  the  point  that  a 
court  has  the  power  to  determine  its  own  jurisdiction,  and  that  its 
Judgments  are  not  void  but  voidable.  Borden  v.  State,  11  Ark.  548, 
54  Am.  Dec.  217,  238. 
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Confltitutional  law.—  It  Is  not  only  the  right  but  the  duty  of  the 
judiciary  to  pass  upon  and  declare  void  statutes  in  conflict  with  the 
organic  law,  otherwise  constitutional  limitations  would  be  vainly 
imposed.  Ours  is  a  government  of  laws,  not  of  men.  The  courts 
may  not  investigate  matters  left  to  the  legislative  discretion, 
pp.  17G-180. 

As  between  legiBlative  and  judiciary.— We  find  that  Marbury  v. 
Madison  has  also  been  recognized  as  an  authority  of  considerable 
importance,  respecting  the  relations  of  the  judicial  and  legislative 
departments,  though  an  accurate  delimitation  of  the  scope  of  legis- 
lative powers  would  be  equally,  if  not  more  difficult  than  in  the 
case  of  the  executive.  Marbury  y.  Madison  does  not  attempt  that, 
and  its  citations  do  not,  therefore,  take  us  far  into  the  many  vexed 
problems  which  are  continually  arising  in  this  connection.  It  is 
certain,  however,  that  the  principal  case  has  exerted  a  very  marked 
influence  in  establishing  the  equality  of  the  judicial  with  the  other 
departments,  and  in  settling  many  important  points  respecting  the 
relations  between  the  department  which  declares  what  the  law  is 
and  the  department  which  declares  what  the  law  is  to  be.  It  is 
difficult  to  carry  oneself  back  to  a  time  when  the  power  of  the 
court  to  examine  into  the  validity  of  a  legislative  appointment  be- 
cause an  exercise  of  political  power  was  denied,  State  ex  rel.  v. 
Paul,  5  Stew.  &  P.  40,  51;  overruled  in  State  ex  rel.  v.  Porter,  1  Ala. 
688,  704;  and  its  power  to  question  or  annul  legislation  because  in 
conflict  with  the  organic  law,  controverted  with  zeal  and  argument 
by  those  opposed  to  the  exercise  of  so  dangerous  a  function.  But 
it  is  only  by  doing  so  that  we  can  estimate  the  progress  that  has 
been  made  towards  a  complete  adjustment  of  the  relations  between 
the  co-ordinate  branches  of  the  government,  and  the  place  of  Mar- 
bury V.  Madison  in  the  development  of  this  distinctive  feature  of 
American  law.  In  finally  settling  the  principle  that  it  is  not  only 
the  right,  but  the  duty  of  the  judiciary  to  pass  upon  the  con- 
stitutionality of  legislative  enactments  and  declare  them  void  if  In 
conflict  with  the  fundamental  law,  Marbury  v.  Madison  performed  a 
service  which  has  called  forth  exalted  eulogies  from  later  jurists. 

It  cannot  be  claimed  for  Marbury  v.  Madison,  that  it  is  the  first 
case  in  this  country  in  which  this  point  was  involved  and  ad- 
judicated in  favor  of  the  authority  of  the  judiciar}'.  Judge  Dillon, 
in  his  lectures  on  Laws  and  Jurisprudence,  has  collected  the  early 
cases  on  this  point,  and  finds  Holmes  v.  Walton,  referred  to  in 
State  V.  Parkhurst,  4  Halst.  (N.  J.)  444,  decided  by  the  Supreme 
Court  of  New  Jersey,  in  1780,  to  be  the  first  case  on  the  question. 
Other  early  cases  are  Commonwealth  v.  Caton,  4  Call.  (Va.),  5 
<1782);  "Case  of  the  Judges."  id.  135  (1788);  Kamper  v.  Hawkins, 
1  Va.  Cas.  20;  Bowman  v.  Middleton,  1  Bay  (S.  C),  252;  Trevett  v. 
Weeden  (decided  by  the  Superior  Court  of  Rhode  Island  in  1786; 
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see  Cooley  Const.  Lim.  [6th  ed.],  p.  193.  n.);  Bayard  v.  Singleton,  1 
Martin  (N.  C),  48;  Ogden  v.  Witherspoon,  2  Hayw.  227.  See 
also  In  re  Davis,  58  Kan.  385,  49  Pac.  165. 

All  these  cases,  however,  seem  important,  historically  rather  than 
legally.  There  is  nothing  to  indicate  that  they,  or  any  of  them, 
were  considered  as  settling  the  question,  while  it  is  undeniable  that 
the  courts  have  always  accorded  this  distinction  to  Marbury  v. 
Madison.  "  Since  the  case  of  Marbury  v.  Madison,  1  Cr.  137," 
said  the  Supreme  Court  of  Missouri,  in  1822,  "this  question  has 
been  generally  looked  upon  as  settled."  Bally  v.  Gentry,  1  Mo. 
167,  13  Am.  Dec.  485.  The  Supreme  Court  of  New  Jersey  has 
observed:  "  The  question  is  elaborately  discussed  in  the  Federalist, 
and  H  was  not  set  at  rest  until  it  received  the  lucid  exposition  of 
the  great  mind  of  Chief  Justice  Marshall,  in  Marbury  v.  Madison." 
Moore  v.  State,  43  N.  J.  L.  244,  39  Am.  Rep.  558.  And  see  Van 
Horn  V.  State,  46  Neb.  82,  64  N.  W.  372.  A  decision  contemporary 
with  Marbury  v.  Madison,  and  holding  that  the  courts  have  power 
to  declare  void  an  unconstitutional  statute,  was  Emericls  v.  Harris, 
decided  by  the  Supreme  Court  of  Pennsylvania,  in  1808.  Yeates,  J., 
in  his  opinion  remarl^ed  that  it  had  been  drawn  up  previous  to  the 
publication  of  the  decision  by  the  Federal  Supreme  Court  1  Bin- 
ney,  423. 

While  there  would  seem  to  be  no  case  in  the  reports  holding  to 
the  contrary  of  Marbury  v.  Madison,  it  would  be  a  mistake  to  sup- 
pose that  all  argument  on  the  question  was  immediately  silenced 
by  that  decision.  As  late  as  1825,  Judge  (afterwards  Chief  Justice) 
Gibson  of  Pennsylvania  characterized  the  reasoniug  and  opinion 
of  Chief  Justice  Marshall  as  "  inconclusive; "  and  while  conceding 
the  right  to  declare  void  laws  in  conflict  with  the  P'ederal  Constitu- 
tion, he  was  for  denying  the  right  to  avoid  legislation,  in  conflict 
with  the  Constitution  of  a  State.  Eakin  v.  Kaub,  12  Serg.  &  R. 
346. 

The  principle  is  so  clearly  and  so  firmly  settled,  and  Is  now  so 
elementary  in  our  law,  that  it  Is  entirely  unnecessary  to  prolong 
this  discussion.  The  following  cases  citing  Marbury  v.  Madison  to 
this  point,  are,  for  the  most  part,  early  decisions.  Certainly  no 
court  to-day  can  feel  it  necessary  to  append  authority  to  so 
axiomatic  a  statement;  and  it  is  noteworthy  that  the  Supreme 
Court  cites  it  to  this  point  but  once  (Pollock  v.  F.  L.  &  T.  Co., 
157  U.  S.  554,  39  L.  810,  15  S.  Ct  679)  in  its  subsequent 
decisions  annulling  laws,  either  State  or  Federal:  Bonaparte  v. 
Camden  &  A.  R.  R.,  Bald.  219,  F.  C.  1,617;  In  re  Bogart,  2  Sawy. 
406,  F.  C.  1,596;  Dale  v.  Governor,  3  Stew.  418;  Domott  v.  Swaim, 
5  Stew.  &  P.  308;  Fulmore  v.  Brady,  44  Ala.  223;  Noble  v.  CuUom,  44 
.Ua.  560;  Ex  parte  Selma,  etc.,  R.  Co.,  45  Ala.  728,  6  Am.  Rep.  727; 
Rison  V.  Farr,  24  Ark.  168,  87  Am.  Dec.  50;  Caulfleld  v.  Hudson,  3 
Cal. 390; Nongues V.Douglass,  7  Cal.  80;  Dawson  v.  Shaver,  1  Blackf. 
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207;  Beebe  v.  State,  6  Ind.  508;  Seymour  v.  State,  51  Ala.  63;  Robin- 
son V.  Schenck,  102  Ind.  319,  1  N.  E.  705;  Reed  v.  Wright,  2  G. 
Greene,  30  Koehler  v.  Hill,  60  Iowa,  656, 15  N.  W.  635:  Crescent  City, 
etc.,  Co.  V.  N.  O.,  etc.,  Co.,  27  La.  Ann.  143,  146;  La.  Ice  Co.  v.  State 
Natl.  Bank,  32  La.  Ann.  597,  598;  Anderson  v.  Baker,  23  Md.  563; 
Bally  V.  Gentry,  1  Mo.  167, 13  Am.  Dec.  485;  State  y.  Fray,  4  Mo.  178; 
Wilcox  V.  Saunders,  4  Neb.  579;  Merrill  v.  Sherburne,  1  N.  H.  202,  8 
Am.  Dec.  55;  Moore  v.  State,  43  N.  J.  L.  244,  39  Am.  Rep.  558; 
Griffith  V.  Comrs.,  etc.,  20  Ohio  Append.  5;  Cincinnati,  etc.,  R.  R. 
T.  Commissioners,  1  Ohio  St.  82;  Eakin  v.  Raub,  12  Serg.  &  R.  330; 
Lonas  v.  State,  3  Heisk.  301;  Lewis  v.  Woodfolk,  2  Baxt  47;  Stock- 
ton V.  Montgomery,  Dall.  (Tex.)  480,  485  (cases  collected);  Ex  parte 
Rodriguez,  39  Tex.  757;  Wise  v.  Bigger,  79  Va.  269.  273;  State  v. 
Auditor,  47  La.  Ann.  1694,  IS  So.  751;  In  re  Davis,  58  Kan.  385. 
49  Pac.  165;  In  re  Klein,  14  Fed.  Cas.  719;  Magill  v.  Brown,  16  Fed. 
€as.  419. 

Marbury  v.  Madison  is  also  cited  in  several  cases  as  one  of  the 
three  instances  in  which  acts  of  congress  have  been  declared  void 
by  the  Supreme  Court,  the  others  being  Dred  Scott  v.  Sandford. 
19  How.  393,  15  L.  691,  and  Ex  parte  Garland,  4  Wall.  333,  18  L. 
366;  U.  S.  V.  Rhodes,l  Abb.  (U.  S.)  28.  52,  F.  C.  16,151.  Seymour  v. 
State,  51  Ala.  53;  In  re  Bogart,  2  Sawy.  406,  F.  C.  1,596.  Before 
the  court  will  declare  a  statute  void  it  must  clearly  appear  that  it  Is 
incompatible  with  the  organic  law.  Marbury  v.  Madison  is  also 
•cited  to  this  point.  Simpson  v.  Savings  Bank,  56  N.  H.  469,  22  Am. 
Rep.  493. 

Aside  from  the  foregoing,  the  citations  afford  us  further  illustra- 
tions of  the  extent  to  which  the  judiciary  deem  it  their  right  to  go 
in  an  examination  of  acts  of  the  legislative  department  These 
citations  are  based  in  part  upon  specific  expressions  in  the  opinion 
in  the  leading  case,  but  many  of  them  rather  retltKJt  the  general 
tone  of  firmness  which  characterizes  the  principal  case  in  its  asser- 
tion of  the  rights  of  the  Judiciary.  Thus  we  find  that  courts 
have  quoted  the  words:  "To  what  purpose  are  powers  limited, 
and  to  what  purpose  is  that  limitation  committed  to  vrriting,  if 
these  limits  may  at  any  time  be  passed  by  those  intended  to  be 
restrained?"  etc.  1  Cr.  137,  176-177.  And  they  have  held,  that 
although  the  legislature  may  have  expressly  declared  that  a  certain 
statute  is  passed  for  the  benefit  of  the  public  health  and  morals, 
this  does  not  avail  to  preclude  an  inquiry  as  to  whether  it  be  such 
in  fact.  Mugler  v.  Kansas,  123  U.  S.  661,  31  L.  210,  8  S.  Ct.  297; 
McCullough  V.  Brown,  41  S.  C.  243,  19  S.  E.  471.  The  fact  that  a 
statute  is  intended  as  an  exercise  of  the  police  power  does  not 
preclude  a  Judicial  inquiry  as  to  whether  it  be  a  valid  exercise  of 
that  power.  McCullough  v.  Brown,  41  S.  C.  243,  19  S.  B.  471;  In  re 
Jacobs,  98  N.  T.  112,  50  Am.  Rep.  645.    So,  also,  a  statute  making 
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certain  acta  a  criminal  misdemeanor,  is  not,  therefore,  conclusively 
a  valid  exercise  of  the  police  power.  Ah  Lim  v.  Territory,  1  Wash. 
178,  24  Pac.  594.  In  other  words,  it  Is  immaterial  what  may  have 
been  the  opinion  of  the  legislature  as  to  the  extent  of  its  powers 
under  the  Constitution,  so  long  as  it  does,  In  fact,  exceed  them. 
Maize  y.  State,  4  Ind.  345. 

On  the  other  hand  the  Judiciary  has  no  power  to  question  legis- 
lation on  any  other  than  constitutional  grounds.  E3x  parte  Screws, 
49  Ala.  66. 

There  are,  also,  other  portions  of  the  opinion  whose  general 
tenor  is  the  same.  In  the  terse  saying,  that  ours  is  a  **  government 
of  laws  and  not  of  men  "  (1  Cr.  137,  163),  Chief  Justice  Marshall 
epitomizes  what  is  now  very  firmly  established  as  the  attitude  of  the 
courts  upon  the  difficult  questions  of  constitutional  law.  In  the 
leadiifg  case  this  assertion  was  followed  by  a  clear  statement  of 
the  proposition  that  executive  officers  are  not  beyond  the  control 
of  the  courts  of  law,  simply  because  part  of  a  co-ordinate  depart- 
ment of  the  government.  "  The  truth  is,"  says  Mr.  Justice  Field, 
In  an  early  California  case,  "  no  officer,  however  high,  is  above  the 
law."  McCauley  v.  Brooks,  16  Cal.  41.  The  citations  above, 
especially  those  upon  the  subject  of  mandamus,  and  the  right  to 
declare  void  unconstitutional  statutes,  show  how  steadily  the  courts 
have  adhered  to  this  principle.  Other  cases  also  quote  these  "im- 
pressive and  weighty  words"  of  the  great  chief  Justice.  Poln- 
dexter  v.  Greenhow,  114  U.  S.  298,  29  L.  195,  5  S.  Ct.  918;  Louisiana 
v.  Jumel,  107  U.  S.  743,  27  L.  459,  2  S.  Ct.  154;  Standeford  v.  Win- 
gtite,  2  Duvall  (Ky.),  457;  People  ex  rel.  v.  Governor,  20  Mich.  327,  18 
Am.  Rep.  95. 

While  the  leading  case  affirmed  the  power  of  the  courts  in  certain 
of  its  relations  with  the  legislative  department,  on  the  other  hand 
it  disclaimed  any  pretensions  to  control  any  of  those  acts  in  which 
the  discretion  and  power  of  the  legislature  was  exclusive.  We  have 
seen  above  (pp.  26,  51),  that  the  court  recognized  certain  execu- 
tive acts  as  discretionary,  or  political  In  character,  and  others  as 
properly  reviewable  In  the  courts,  and  that  subsequent  cases  have 
followed  this  doctrine  in  their  rulings.  The  citations  also  disclose  a 
few  cases  in  which  similar  questions  have  arisen,  respecting  legis- 
lative acts  which  were  claimed  to  be  beyond  the  control  of  the 
courts.  Here,  also,  we  may  note  that  the  Influence  of  Marbury  v. 
Madison  has  been  to  encourage  a  vigorous  assertion  of  judicial 
power.  In  an  early  Alabama  case  the  court  decided  that  it  had  no 
power  to  review  a  legislative  appointment  of  a  Judicial  officer,  and 
quoted  Chief  Justice  Marshall's  words  in  the  leading  case,  dis- 
claiming all  desire  to  interfere  In  political  questions.  State  ex  rel. 
v.  Paul,  5  Stew.  &  P.  61.  But  this  decision  was  speedily  over- 
turned and  the  contrary  doctrine  established,  Marbury  v.  Madison 
being  again  cited,  this  time  as  illustrating  the  extent  and  variety 
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of  the  questions  Into  which  the  courts  may  Inquire.  State  ex  reL  v. 
Porter,  1  Ala.  704.  This  latter  citation  more  accurately  indicates 
the  general  tendency  noticeable  In  the  other  citations  on  this  point. 
Thus  the  dissenting  judges  in  an  Indiana  case  of  more  recent  date, 
cite  Marbury  v.  Madison  to  the  point  that  the  validity  of  an  ap- 
pointment is  essentially  a  judicial  question,  although  it  was  then 
held  that  the  court  could  not  Interfere  to  try  the  title  to  the  office 
of  lieutenant-governor,  that  power  having  been  conferred  by  the 
Constitution  on  tlie  general  assembly.  Robertson  v.  State,  109  Ind. 
90,  10  N.  E.  5S2.  Again,  it  has  been  vigorously  maintained  that 
legislative  enactments  apportioning  the  State  into  districts  for 
electoral  purposes  were  not  subject  to  review,  respecting  the  pro- 
priety of  these  apportionments.  But  these  acts  ha^e  in  several  in- 
stances been  declared  inconsistent  with  some  constitutional  provi- 
sion; and  in  two  cases  the  analogy  of  Marbury  v.  Madison  has  been 
relied  upon  In  asserting  that  a  judicial  question  was  Involved  In 
such  legislation.  Parker  v.  State  ex  rel.  133  Ind.  185,  32  N.  E.  838; 
State  ex  rel.  v.  Cunningham,  83  Wis.  136,  35  Am.  St  Rep.  44,  53  N. 
W.  53.  So,  also,  in  deciding  which  of  two  contestants  is  the  duly 
elected  speaker  of  a  legislative  assembly,  the  court  is  dealing  with 
a  proper  judicial  question,  although  it  be  necessary,  in  so  doing, 
to  pass  upon  the  credentials  of  the  members  of  tho  house.  In  re 
Gunn,  50  Kan.  265,  32  Pac.  967. 

It  remains  to  note  under  this  head  that  in  the  leading  case  atten- 
tion is  called  to  the  attempt  of  congress  to  Impose  certain  duties 
as  pension  commissioners  on  the  Federal  judges,  and  the  refusal 
of  the  judges  so  to  act  1  Cr.  137,  171.  Marbury  v.  Madison  Is 
cited  to  this  point  in  a  Dakota  case,  which  decided  that  the  only 
questions  which  might  be  brought  before  the  Supreme  Court  upon 
certiorari  to  a  county  board  of  commissioners,  were  judicial  and 
not  political  or  executive  questions.  Champion  v.  Commissioners, 
6  Dak.  Terr.  429,  41  N.  W.  742;  Territory  v.  Cox,  6  Dak.  Terr.  505. 

Miscellaneous  citations.— A  few  citations  do  not  belong  under 
any  of  the  foregoing  heads,  and  serve  little  more  than  to  illustrate 
the  great  number  of  points  to  which  the  leading  case  has  been  cited. 
Three  of  them,  decided  in  the  Supreme  Court  of  Indiana,  "follow 
the  precedent  set  by  the  Supreme  Court  of  the  United  States  in 
Marbury  v.  Madison,"  in  discussing  the  case  at  bar  on  its  merits, 
although  it  was  possible  to  dispense  with  it  temporarily  upon  a 
technicality.  Beal  v.  Ray,  17  Ind.  5r>9;  State  ex  rel.  v.  Allen,  21 
Ind.  5ft,  520,  83  A.  D.  3G7,  309;  Rol)ertson  v.  State,  109  Ind.  90.  99, 
10  N.  E.  582,  592.  In  several  others  the  citation  occurs  in  a  quota- 
tion from  Cohens  v.  Virginia  on  the  subject  of  dictum,  where  the 
court  was  making  a  similar  effort  to  got  away  from  a  questionable 
doctrine.  Leisy  v.  Ilardin,  135  U.  S.  135,  34  L.  141,  10  S.  Ct.  693; 
State  ex  rel.  v.  Doyle,  40  Wis.  190,  22  Am.  Rep.  695;  Ex  parte  Young 
Ah  Gow,  73  Cal.  449,  15  Pac.  81;  Cooper  v.  Freeman  L.  Co.,  61  Ark. 
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44,  32  S.  W.  494;  CarroU  v.  Carroll,  16  How.  287.  14  L.  941;  Mate 
T.  Chicago  &  A.  R.  R.  Co.,  85  Fed.  Rep.  1^3.  Two  others, 
decided  in  the  Supreme  Court  of  Louisiana,  cite  the  leading  case  to 
the  point  that  where  a  right  is  clearly  established  and  no  remedy  at 
law,  one  was  to  be  found  in  equity.  Crescent  City,  ttc,  Co.  v.  N.  O., 
etc.,  Co.,  27  La.  Ann.  143,  146;  State  ex  rel.  v.  Dubuclet,  28  La.  Ann. 
708.  Btill  others  cite  it  to  the  point  that  the  courts  are  bound  to 
take  Judicial  notice  of  the  statutes,  enacted  by  the  legislative  de- 
partment State  V.  Coosa w  Min.  Co.,  45  Fed.  Rep.  809;  Turner's 
Adm.  V.  Patton,  49  Ala.  411. 

The  remaining  citations  all  differ  one  from  another.    One  is  that 
that  constmctlon  of  a  Constitution  is  to  be  favored  which  maizes 
all  parts  operative.    Ex  parte  Lusk,  82  Ala.  525,  2  So.  144.    Another 
that  the  granting  of  divorces  by  parliament,  in  England,  is  an  ex- 
ercise of  a  judicial  power.    State  v.  Fry,  4  Mo.   144.    A  third, 
that  In  cases  arising  under  Federal  law,  the  State  courts  cannot 
allow  a  defense  which  the  Federal  courts  have  not  allowed.    Hall 
y.  Hall,  43  Ala.  503,  94  Am.  Dec.  713,  2  So.  144.    The  Supreme  Court 
of  Massachusetts  makes  Marbury  v.  Madison  authority  for  the 
statement  that  the  act  of  the  legislature  substituting  a  bridge  fran- 
chise for  the  ferry  franchise  of  Harvard  College,  was,  undoubtedly, 
a  taking  of  private  property,  but  that  compensation  has  been  made 
and  Its  adequacy  had  not  been  questioned.    Charles  River  Bridge 
V.  Warren  Bridge,  7  Pick.  452.    It  is  also  cited  to  the  point  that 
the  Federal  Constitution  had  not  been  lavish  in  endowing  even  the 
Federal  court  with  jurisdiction  in  national  matters,  in  holding  that 
a  State  court  had  no  jurisdiction  to  try  the  title  to  the  office  of 
dhrector  of  a  national  bank.    State  ex  rel.   v.   Curtis,   35  Conn. 
382,  95  Am.  Dec.  268.    In  declaring  void  a  portion  of  the  Judiciary 
act  of  1789,  the  Supreme  Court  of  Virginia  remarked  that  the  Federal 
court  had  Itself  found  the  act  Invalid  in  another  respect,  citing 
Marbury  v.  Madison.    Hunter  v.  Martin,  4  Munf.  aS.    Another  cita- 
tion of  Marbury  v.  Madison  is  appended  to  the  statement  that  upon 
the  approval  of  an  act  of  congress  by  the  president,  it  becomes  inw. 
American,  etc.,  Co.  v.  Glens  Falls,  etc.,  Co.,  4  Fish.  Pat.  561,  566,  F. 
C.  321a.    Another  to  the  statement  that  when  the  powers -of  one  de- 
partment are  granted  to  another,  such  grant  must  be  strictly  con- 
strued.    Robertson  v.  State,  109  Ind.  94,  10  N.  E.  r»89.    In  an  early 
New  York  case,  it  is  cited  to  the  point  that  a  public  officer  is  not 
personally  liable  for  public  debts  incurred  by  him  officially.    Os- 
borne V.  Kerr,  12  Wend.  180.    Marbury  v.  Madison  la  included  in  a 
numerous  list  of  authorities  cited  in  a  Federal  case  to  sustain  the 
proposition  that  a  witness  will  not  be  compelled  to  answer  a  ques- 
tion tending  to  disgrace  him.     United  States  v.  White,  5  Cr.  C.  C. 
459,  F.  C.  16,679.    And  finally  the  Supreme  Court  of  Georgia  cites  it 
hi  declaring  that  the  laws  of  the  State  were  made  up  as  follows 
and  in  the  following  order:    (1)  Constitution  of  the  United  States, 

11 
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(2)  treaties,  ((3)  acts  of  confess,  (4)  State  Constitution,  (5)  State 
statutes,  (6)  common  law  of  England.  Flint  River,  etc.,  Co.  v. 
Foster,  5  Ga.  205,  48  Am.  Dec.  257;  and  in  Averill  v.  Tucker,  2 
Cr.  O.  O.  545,  F.  0.  670,  on  question  of  liability  of  public  agent 

1  Cr.  181-194,  2  L.  74,  CLARK  v.  YOUNG. 

Paymeat.— The  giving  of  a  note  for  an  antecedent  debt  is  con- 
ditional payment  merely,  p.  192. 

This  rule  is  approved  and  followed  in  Wright  v.  First,  etc.,  Co., 
1  N.  H.  282,  8  Am.  Dec.  69,  remarking  further  that  if  creditor  trans- 
fers note  it  becomes  absolute  payment;  Lover  v.  Bessenger,  9  Baxt 
396,  holding  note  not  payment  unless  such  was  intended;  Austin  r. 
Curtis,  31  Vt.  73,  holding  indorser  on  overdue  note  not  discharged 
by  taking  new  note  as  collateral  Cited  arguendo  in  dissenting 
opinion,  Winship  v.  Bank  of  U.  S.,  5  Pet.  568,  8  L.  230.  Approved 
and  followed  in  Patapsco  Ins.  Co.  v.  Smith,  6  Harr.  &  J.  170,  14 
Am.  Dec.  269;  Griffith  v.  Grogan,  12  Cal.  322;  Merrick  v.  Bowry,  4 
Ohio  St  66;  Wade  v.  Staunton,  5  How.  (Miss.)  635;  Knox  v.  Ger- 
liauser,  3  Mont.  278. 

Distinguished  in  Harris  v.  Johnston,  3  Cr.  319,  2  L.  453,  holding 
that  where  the  note  is  negotiated  by  the  creditor  this  extinguishes 
the  original  debt;  Roach  v.  Hullings,  16  Pet.  326,  10  L.  981,  as  in- 
applicable to  case  respecting  presumption  of  payment  from  non- 
production  of  note.  Cited  in  The  Betsy  &  Rhoda,  2  Ware  (Davies), 
115,  F.  C.  1,366,  noting  that  Maine  rule  makes  such  note  prima  facie 
payment;  Smith  v.  Bettger,  68  Ind.  258,  34  Am.  Rep.  258,  remarking 
conflict  among  authorities  and  holding  that  Indiana  rule  is  contra. 

Payment.— Where  note  is  given  as  conditional  payment  of  ante- 
cedent debt,  want  of  due  diligence  in  enforcing  its  payment  will 
discharge  the  debtor.  But  suit  on  the  note  is  unnecessary  in  case 
of  insolvency  of  maker  or  other  good  cause,  pp.  192,  193. 

Approved  in  Russell  v.  Hester,  10  Ala.  536,  holding  failure  of 
creditor  to  preserve  liability  of  indorser  on  such  note  made  him 
liable  in  iiamages  to  the  debtor  for  the  full  amount  of  the  note; 
Weston  V.  Reading,  5  Conn.  270,  holding  creditor  liable  for  loss  from 
delay  in  enforcing  such  note.  Cited  approvingly  in  general  discus- 
sion on  this  question:  Hanna  v.  Pegg,  1  Blackf.  184;  Hoffman  v. 
Johnson,  1  Bland  Ch.  107;  Watkins  v.  Worthington,  2  Bland  Ch.  541; 
Cochran  v.  Wheeler,  7  N.  H.  205,  26  Am.  Dec.  734;  Tobey  v.  Barber, 
5  Johns.  73;  Whitin  v.  Paul,  13  R.  I.  44;  Ringgold  v.  Newkirk,  3 
Ark.  109,  Cited  in  Pope  v.  Nance,  1  Stew.  370,  18  Am.  Dec.  63,  dis- 
cussing rationale  of  the  rule;  Trotter  v.  Crockett,  2  Port  409; 
Chilton  V.  Comstock,  4  Ala.  59,  and  Cocke  v.  Chaney,  14  Ala.  66,  all 
discussing  rule  and  the  duties  of  creditor  respecting  the  note  in 
order  to  preserve  the  liability  on  the  original  debt    Cited  in  Kep- 
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hart  V.  Butcher,  17  Iowa,  246,  holding  that  trae  test  is  whether  in 
respect  to  the  note  the  creditor  has  been  guilty  of  any  omissions 
actually  injuring  the  debtor;  and  in  Watklns  v.  Worthington,  2 
Bland  Ch.  527,  arguendo. 

Distinguished  in  Stocking  v.  CJonway,  1  Port.  262,  holding  that 
even  where  maker  of  note  is  insolvent,  demand  and  every  effort  to 
collect  must  be  made. 


Judicata.—  Judgment  in  favor  of  defendant  indorser  of  a  note 
on  technical  grounds,  held  not  a  bar  to  suit  against  same  defendant 
on  original  contract  for  which  note  was  given,  p.  193. 

Principle  applied  in  Davenport  v.  Chicago,  etc.,  R.  R.,  38  Iowa, 
640,  holding  judgment  in  suit  for  one  year's  taxes  not  a  bar  to 
similar  suit  for  taxes  of  another;  Embden  v.  Lisherness,  89  Me.  579, 
56  Am.  St  Rep.  444,  36  Atl.  1102,  collecting  cases  on  proposition 
that  judgment  to  be  a  bar  must  have  been  on  same  subject-matter 
and  on  the  merits,  and  holding  judgment  in  one  tax  suit  not  on  the 
merits  and  so  not  a  bar  to  a  second. 

Payment.— It  is  not  necessary  to  reassign  a  note  received  as 
conditional  payment  before  suit  on  the  original  debt,  p.  194. 

1  Cr.  194-211,  2  L.  79,  WILSON  v.  LENOX. 

Debt. —  In  action  of,  the  declaration  should  state  the  amount  with 
certainty.  A  declaration  in  debt  for  principal,  interest,  damages  and 
costs  of  bill  of  exchange  is,  therefore,  bad,  which  does  not  specify 
the  amount  of  costs,  p.  211. 

Followed  and  applied  under  similar  Kentucky  statute  in  similar 
actions,  Johnson  v.  Bank,  5  T.  B.  Mon.  120;  Pendleton  v.  Bank,  2 
J.  J.  Marsh.  149.  Cited  also  in  Musson  v.  Lake,  4  How.  282,  11  L. 
^5,  and  Dunbar  v.  Breese,  1  Pinn.  Ill,  but  not  in  point 

1  Cr.  212-214,  2  L.  85,  CLARKE  v.  BAZADONB. 

Writ  of  error  from  Supreme  Court  to  general  court  of  Northwest 
Territory  not  authorized  by  act  of  congress,  p.  214. 

Cited  in  dissenting  opinion,  U.  S.  v.  Circuit  Judges,  3  Wall.  677,  18 
L.  113,  arguing  against  the  holding  of  majority  that  appeal  lay  from 
Chrcuit  Court  in  certain  case,  although  not  specially  authorized  by 
congress;  dissenting  opinion,  Tennessee  v.  Davis,  100  U.  S.  290,  25 
L.  659,  and  Warner  v.  Steamer  Uncle  Sam,  9  Cal.  736,  declaring 
that  appellate  jurisdiction  of  Supreme  Court  is  restricted  to  cases 
authorized  by  congress;  U.  S.  v.  New  Bedford  Bridge,  1  Wood.  &  M. 
435,  F.  C.  15,867,  declaring  that  congress  and  the  Constitution  must 
both  unite  to  give  Federal  courts  jurisdiction.  Principle  applied  in 
Dismukes  y.  Stokes,  41  Miss.  435,  dismissing  appeal  not  authorized 
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by  statute;  Robinson  v.  BallUeul  2  Tex.  161,  holding  no  appeal  from 
interlocutory  Judgment  until  authorized  by  legislature;  Yarbrough 
▼.  State,  2  Tex.  527,  holding  no  appeal  lies  from  order  refusing  balL 

1  Or.  214-239,  2  L.  88,  HOOE  v.  GROVERMAN. 

Charterparty  construed,  and  held  that  letting  of  tonnage  of  a 
vessel  did  not  make  hirer  the  owner  pro  hac  vice.  Accordingly  the 
owner  and  not  the  hirer  was  responsible  for  delays,  resulting  from 
the  captain's  breach  of  covenant,  pp.  237-239. 

In  the  following  cases  it  is  held  that  a  charterparty  Is  to  be  con- 
strued only  as  a  contract  of  affreightment,  and  the  charterer  is  not 
owner  for  the  voyage,  citing  the  principal  case:  Marcardier  v. 
Chesapeake  Ins.  Co.,  8  Cr.  50,  3  L.  484,  holding,  therefore,  that 
the  master  who  was  owner  could  not  have  committed  barratry: 
The  Aberfoyle,  Abb.  Adm.  251,  F.  C.  16;  Donahoe  v.  KettcU.  1 
CUff.  138,  F.  C.  3,980;  Kleine  v.  Catara,  2  Gall.  76,  F.  C.  7,869; 
Barnes  v.  Cavaroc,  Newb.  530,  F.  C.  4,238;  The  Volunteer,  1  Sumn. 
568,  F.  C.  16,991;  The  Nathaniel  Hooper,  3  Sumn.  577,  F.  C.  10,032; 
Palmer  v.  Gracie,  4  Wash.  Cir.  Ct.  119,  122,  F.  C.  10,692;  The  L.  L. 
Lamb,  31  Fed.  Rep.  32;  Swift  v.  Tatner,  89  Ga.  668,  32  Am.  St 
Rep.  107,  15  S.  E.  844;  Slark  v.  Broom,  7  La.  Ann.  341;  State  v. 
Baltimore  Co.,  13  Md.  190;  Clarkson  v.  Edes,  4  Cow.  478,  480;  Hagar 
V.  Clark,  78  N.  Y.  51,  overruling  S.  C,  12  Hun,  520;  Schr.  Argyle  v. 
Worthington,  17  Ohio,  465;  Bramble  v.  Culmer,  78  Fed.  Rep.  502^ 
42  U.  S.  App.  303.  In  U.  S.  v.  Shea,  152  U.  S.  187,  38  L.  406,  14  S. 
Ct.  521,  a  charterparty  is  held  to  operate  as  a  demise  of  the  vessel, 
citing  the  principal  case.  But  see  Richardson  v.  Wlnsor,  3  Cliff. 
399,  F.  C.  11,795,  remarking  that  courts  incline  to  regard  such  a  con- 
tract as  not  a  demise  of  the  ship.  Cited  in  Thwing  v.  Great  Western 
Ins.  Co.,  103  Mass.  405,  4  Am.  Rep.  571,  holding  that  charter  of 
the  whole  tonnage  of  a  ship  transfers  only  the  cargo  space. 

1  Cr.  239-252,  2  L.  94,  WOOD  v.  OWINGS. 

Deeds. —  At  common  law  a  deed  is  complete  when  sealed  and 
delivered,  and  a  Maryland  deed  executed  and  delivered,  but  not  re- 
corded, is  a  deed  within  the  meaning  of  the  bankruptcy  act  pro- 
vision as  to  fraudulent  deeds,  although  a  Maryland  statute  declares 
acknowledgment  and  recording  necessary  to  make  a  deed  operative, 
pp.  250-252. 

Cited  in  De  Lane  v.  Moore,  14  How.  266,  14  L.  265,  and  Moore  v. 
Thomas,  1  Overt.  203,  applying  the  principle  in  holding  unrecorded 
deed  binding  between  the  parties;  as  also  in  Salmon  v.  Clagett,  3 
Bland  Ch.  172,  and  Taylor  v.  Holter,  1  Mont.  711,  tbe  latter  holding 
further  that  a  defective  acknowledgment  does  not  destroy  the  deed 
as  between  the  parties.  Cited  arguendo,  Hutchins  v.  Taylor,  12  F. 
C.  1081;  Clagett  v.  Salmon,  5  Gill  &  J.  325,  not  In  point 
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1  Cr.  252-259,  2  L.  98,  UNITED  STATES  v.  SIMMS. 

This  case  is  an  instance  of  the  exercise  of  appellate  Jurisdiction 
by  the  Supreme  Court  in  a  criminal  case;  but  the  court  later  denied 
its  right  to  this  jurisdiction,  declining  to  be  bound  by  this  precedent. 
U.  S.  V.  Moore,  3  Cr.  172,  2  L.  401.  See  dissenting  opinion,  Ex  parte 
Bollman,  4  Cr.  104,  2  L.  564;  U.  S.  v.  Sanges,  144  U.  S.  310,  321,  36 
L.  449,  450,  12  S.  Ct  612,  613,  reviewing  the  question  of  the  Supreme 
Court's  appellate  Jurisdiction.  Darden  v.  Lines,  2  Fla.  580,  ap- 
proves the  course  of  the  Supreme  Court  in  declining  to  be  bound  by 
this  case.  Commonwealth  v.  Cummings,  3  Cush.  218,  50  Am.  Dec. 
737,  cites  the  case  in  holding  that  the  State  may  not  maintain  writ 
of  error  in  criminal  cases.  It  is  cited  in  dissenting  opinion,  Bx 
parte  Crane,  5  Pet  203,  8  L.  97,  arguing  that  Supreme  Court  may 
not  issue  mandamus. 

District  of  Columbia. —  The  act  of  congress  respecting  the  Dis- 
trict authorizing  United  States  to  sue  in  its  own  name  for  penalties 
provided  by  Virginia  statute  in  part  of  ceded  territory,  does  not 
authorize  the  United  States  to  recover  penalties  awarded  by  a 
Virginia  statute  to  individuals  who  should  prosecute  therefor  qui 
tam,  pp.  256-259. 

District  of  Columbia. —  The  supplemental  act  of  1801,  respecting 
the  District,  gives  no  new  remedy  for  recovery  of  penalties,  but 
leaves  that  prescribed  by  the  State  law  in  force,  pp.  256-257. 

The  rule  is  applied  in  the  following  cases  respecting  indictments 
in  the  District,  dismissing  them  as  not  according  to  the  State  stat- 
ute; U.  S.  v.  Ellis,  1  Cr.  C.  C.  125,  F.  C.  15,046;  U.  S.  v.  Pickering, 

2  Cr.  C.  C.  117,  F.  C.  16,042;  U.  S.  v.  Rounsavel,  2  Cr.  C.  C.  134,  F. 
C.  16.199.  Cited  in  U.  S.  v.  Evans,  4  Cr.  C.  C.  106,  F.  C.  15,065,  hold- 
ing that  on  conviction  under  gaming  indictment,  Judgment  for 
statutory  penalty  may  be  entered.  U.  S.  v.  Laescki,  29  Fed.  700, 
holding  indictment  for  counterfeiting  improper  and  that  informer 
must  sue  for  penalty.  Cited  on  this  general  point  in  U.  S.  v.  The 
C.  B.  Church,  1  Woods.  277,  F.  C.  14,762.  Cited  in  U.  S.  v.  Abbott, 
24  F.  C.  744,  and  U.  S.  v.  Tillotson,  28  F.  C.  180,  holding  that  a 
prescribed  statutory  remedy  cannot  be  varied  from. 

District  of  Columbia. —  Laws  of  Maryland  and  Virginia  were 
left  in  force  there  In  the  respective  portions  of  the  District  ceded  by 
those  States. 

Cited  on  this  point  in  U.  S.  v.  Eliason,  16  Pet.  301,  10  L.  972. 

Miscellaneous.— Cited  In  re  Buell,  3  Dill.  118,  F.  C.  2,102,  hold- 
ing libel  in  the  District  an  offense  against  the  United  States;  and 
State  V.  Cummings,  33  Conn.  264.  89  Am.  Dec.  209,  on  ^joint  that 
common  law  is  In  force  in  the  District. 
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1  Or.  259-282,  2  L.  101,  FENWICK  v.  SEARS. 

District  of  Columbia. —  Administrators  appointed  in  Maryland 
before  the  District  was  ceded  cannot  sue  in  tlie  District  without 
first  obtaining  letters  of  administration  therein,  p.  282. 

This  case  is  a  recognized  authority  upon  the  point  that  a  foreign 
administrator  or  executor  may  not  sue  in  the  domestic  court  without 
first  obtaining  letters.  The  following  cases  cite  and  so  apply  It: 
Vaughn  v.  Northup,  15  Pet.  6,  10  L.  641;  Noonan  v.  Bradley,  9 
Wall.  400,  19  L.  759,  remarking  unanimity  of  authorities;  Trecothlck 
V.  Austin,  4  Mason,  32,  F.  C.  14,164,  doubting  whether  English  ad- 
ministration authorized  suit  in  the  colonies  before  the  revolution; 
Bmbry  v.  Miller,  1  A.  K.  Marsh.  302,  10  Am.  Dec.  735;  Lusk  v.  Kim- 
ball, 87  Fed.  547,  collecting  cases  and  holding  suit  so  instituted 
a  mere  nullity  which  cannot  be  cured  by  subsequently  obtaining 
letters  and  amending  pleadings.  The  principle  is  relied  upon  in 
arguing  against  the  right  of  a  foreigner  to  act  as  beneficiary  heir  in 
Louisiana.  Le  Cesne  v.  Cottln,  2  Mart.  (N.  S.)  486.  Elsewhere 
Fenwick  v.  Sears  Is  recognized  as  authority  for  the  proposition  that 
executors  and  administrators  have  no  authority  outside  the  State 
where  they  are  appointed:  Leavens  v.  Butler,  8  Fort  401,  St  James 
Church  V.  Walker,  1  Del.  Ch.  293;  Davis  v.  Smith,  5  Ga.  296,  48  Am. 
Dec.  295;  Southwestern  R.  Co.  v.  Paulk,  24  Ga.  371;  Nay  lor  v. 
Moody,  2  Blackf.  248,  note;  Lucas  v.  Tucker,  17  Ind.  44;  Moore  v. 
Tanner,  5  T.  B.  Mon.  46,  17  Am.  Dec.  39;  Haven  v.  Foster,  9  Pick. 
134.  19  Am.  Dec.  362;  In  re  Stockman,  71  Mich.  193,  38  N.  W.  881; 
Winter  v.  Winter,  Waiker,  212;  Sabin  v.  Gilman,  1  N.  H.  193;  Taylor 
V.  Barron,  35  N.  H.  495;  Pelletreau  v.  Rathbone,  1  N.  J.  Bq.  333; 
Halght  V.  Executors,  15  N.  J.  L.  185;  Morrell  v.  Dickey,  1  Johns.  Ch. 
156;  Campbell  v.  Tousey,  7  Cow.  68;  Leake  v.  Gilchrist,  2  Dev.  81; 
Plummer  v.  Brandon,  5  Ired.  Eq.  194;  Vaughn  v.  Barrett  5  Vt  336; 
26  Am.  Dec.  307;  Crumlish  v.  Shenandoah  R.  Co.,  40  W.  Va.  650, 
22  S.  E.  99.  The  principal  case  is  also  cited  and  its  doctrine  ap- 
plied in  Melius  v.  Thompson,  t  Cliff.  128,  131,  F.  C.  9,405,  holding 
that  an  executor  appointed  in  California  cannot  be  substituted  for 
the  decedent  in  an  equity  suit  in  Massachusetts  abated  by  decedent's 
death;  Eels  v.  Holder,  2  McCrary,  622,  12  Fed.  Rep.  669,  holding 
that  under  Kansas  statutes,  a  mortgage  on  Kansas  lands,  made 
by  a  Kansas  mortgagor  to  an  Ohio  mortgagee,  is  assets  in  the  hands 
of  the  mortgagee's  administrator  in  Ohio;  Greer  v.  Ferguson,  56 
Ark.  330,  19  S.  W.  967,  holding  that  a  foreign  executor  appearing 
and  defending  a  suit  against  the  decedent  does  not  confer  jurisdic- 
tion,, nor  does  a  statute  authorizing  foreign  executors  to  sue  in- 
clude the  right  to  be  sued;  Louisville  R.  Co.  v.  Brantley,  96  Ky.  304, 
49  Am.  St.  Rep.  295,  28  S.  W.  478,  holding  that  a  statute  authoriz- 
ing forel^  administrators  to  sue  for  accounts  due  intestates,  does 
not  allow  an  action  by  an  Indiana  administrator  to  recover  damages 
for  a  tort  causing  the  death  of  his  intestate. 
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Distinguished  in  Glassell  v.  Wilson,  4  Wash.  C.  G.  60,  F.  G. 
5,477,  holding  that  Pennsylvania  practice  permits  suit  by  foreign 
executor  or  administrator. 

Miscellaneous.-^  The  principal  case  is  cited  to  the  point  that  rem- 
edies and  proceedings  are  governed  by  the  law  of  the  place  where 
suit  is  brought,  in  Scobey  v.  Gibson,  17  Ind.  580;  Shaffer  v.  Bolander, 
4  Greene,  202;  Union  Bank  v.  Smith,  4  Cr.  C.  G.  36,  F.  C.  14,362.  Cited 
but  not  in  point  in  Jones  v.  Gibson,  1  N.  H.  268;  Hinkley  v.  Marean, 
8  Mason,  90,  F.  G.  6,523;  Riddle  v.  Bedford  County,  7  Serg.  &  R. 
892,  and  State  v.  Clark,  4  Strobh.  L.  315. 

1  Or.  282-290,  2  L.  109,  THOMPSON  v.  JAMESON. 

Variance. —  In  a  suit  upon  a  decree  declaring  for  the  amount  of 
the  decree,  without  interest,  there  is  a  fatal  variance  where  the 
decree  when  put  in  evidence  includes  also  Interest,  p.  289. 

Cited  in  Pearsall  v.  Phelps,  3  Ala.  527,  applying  the  principle  In 
holding  that  a  declaration  averiing  a  judgment  in  "  the  county  of 
Richmond  "  is  not  supported  by  proof  of  a  judgment  in  '*  the  city  of 
Albany; "  Griffin  v.  Ganaway,  6  Ala.  152,  holding  that  a  difference  of 
one-fourth  of  a  cent  between  amount  of  an  attachment  alleged  nud 
amount  proven  is  immaterial;  Caldwell  v.  Bell,  3  Ark.  422,  holding 
that  an  averment  of  judgment  with  costs,  naming  the  costs,  is  not 
sustained  by  proof  of  a  judgment  with  costs,  not  naming  the 
amount;  Rapelye  v.  Bailey,  3  Conn.  444,  8  Am.  Dec.  201,  holding 
that  a  contract  of  guaranty  must  be  proved  as  laid;  Williams  v. 
Preston,  3  J.  J.  Marsh.  606,  20  Am.  Dec.  185,  holding  that  a 
variance  betw^een  the  declaration  and  proof,  as  to  amount  and 
character  of  a  judgment,  is  fatal;  and  in  Tilford  v.  Oakley,  Hemp. 
197,  F.  C.  14,038a,  holding  that  an  action  of  debt,  not  a  bill  in 
chancery,  is  the  proper  remedy  to  enforce  a  decree  for  payment  of  a 
specific  sum  of  money.  Cited  in  4  Hayw.  (Tenn.)  54,  but  not  in 
point 

1  Or.  290-299,  2  L.  112,  MANDEVILLB  v.  RIDDLE. 

Bills  and  notes.— By  Virginia  law  assignee  of  a  note  may  sue 
maker  in  debt;  he  may  also  sue  his  immediate  assignor  in  assumpsit 
but  not  a  remote  assignor  for  want  of  privity,  p.  298. 

The  same  case  was  before  the  court  again  in  Riddle  v.  Mandeville, 
5  Cr.  328,  3  L.  116,  where  it  was  held  that  the  assignee  might,  how- 
ever, sustain  such  a  suit  in  equity.  The  rule  of  the  syllabus  is 
followed  in  Bank  of  U.  S.  v.  Weislger,  2  Pet.  347,  7  L.  447,  re- 
marking that  the  doctrine  is  peculiar  to  Kentucky  and  Virginia,  and 
holding  that  every  effort  must  first  be  made  to  collect  from  maker 
before  suing  indorser;  by  majority  holding  in  Dunlop  v.  Harris,  5 
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Call,  55,  and  in  Caton  v.  Lenox,  5  Rand.  42,  and  Drake  ▼.  Johnson, 
Hardin  (Ky.),  230.  Cited  in  Drane  y.  Schoifleld,  6  Leigh,  396,  and 
LonfT  Y.  Pence,  93  Va.  587,  25  S.  E.  594,  noting  that  subsequent 
Virginia  statute  conferred  right  to  sue  remote  assignor  at  law. 
Cited  and  apparently  followed  in  McCarty  v.  Rhea,  1  Blackf.  55; 
cited  in  dissenting  opinion,  Hunter  v.  Hempstead,  1  Mo.  70,  arguing 
for  the  rule.  Cited  on  point  that  action  of  debt  lies  on  a  promissory 
note  in  Natl.  Bank  y.  Abell,  63  Me.  349;  De  Proux  y.  Sargent,  70  Me. 
271,  and  Payne  y.  Smith,  12  N.  H.  41.  Considered  arguendo  in 
Moses  y.  Bank,  149  U.  S.  303,  37  L.  745,  13  S.  Ct.  901,  discussing 
question  under  statute  of  frauds.  Cited  in  Hurd  y.  Hall,  12  Wis. 
136,  on  question  of  warranty  by  assignee  of  a  chose  in  action. 

Distinguished  in  Clifford  y.  Keating,  3  Scam.  252,  holding  that 
statute  authorized  suit  against  remote  Indorser;  Walker  y.  Brooks, 
125  Mass.  245,  upon  general  question  of  right  of  assignee  to  sue  in 
equity;  Banking  Co.  y.  Myer,  12  N.  J.  L.  147,  and  Watson  v.  Hahn, 
X  Colo.  495,  on  statutory  grounds;  Smith  y.  Harley,  8  Mo.  560,  holding 
may  sue  remote  indorser  in  equity.  See  appendix,  1  Cr.  367-461,  2 
L.  139,  the  opinion  of  Cranch,  J.,  at  circuit,  in  Dunlop  y.  Silyer,  1 
Cr.  C.  C.  27,  F.  C.  4,169,  reyersed  by  the  principal  case;  and  citations 
of  the  same  infra,  1  Cr.  367-161,  2  L.  139. 

1  Cr.  299-309,  2  L.  115,  STUART  y.  LAIJID. 

Constitutional  law.—  Congress  may  establish  such  inferior  courts 
as  it  sees  fit  and  transfer  a  cause  from  one  such  to  another.  Ac- 
cordingly the  act  of  1802,  abolishing  one  court  and  transferring 
forthcoming  bonds  pending  therein  to  another  is  yalid,  p.  309. 

Cited  to  this  point  in  U.  S.  y.  Haynes,  29  Fed.  696,  697,  where 
indictment  was  remitted  from  District  to  Circuit  Court 

Practice.— A  forthcoming  bond  is  an  appendage  to  the  cause, 
p.  309. 

Cited  and  applied  in  White  v.  Crump,  19  W.  Va.  593,  holding  super- 
sedeas bond  not  a  contract  within  the  obligation  clause.  State  y. 
Blair,  29  W.  Va.  476,  2  S.  E.  334,  holding  that  supersedeas  to 
original  Judgment  will  supersede  a  judgment  on  a  deliyery  bond. 

Statutes.— Construction  of,  is  sometimes  fixed  by  contemporaneous 
construction  evidenced  by  practice  thereunder,  followed  and  acqui- 
esced in  for  a  period  of  years.  Right  of  supreme  judges  to  hold 
Circuit  Court  affirmed  on  this  ground,  p.  309. 

Stuart  y.  Laird  is  a  leading  case  on  this  proposition,  and  the  cita- 
tions show  a  large  number  of  cases  approving  and  applying  the 
principle.  In  the  following  cases  a  construction  of  a  statute  or  a 
practice  argued  to  be  correct  has  been  denied  on  the  ground  that  the 
contrary  construction  or  practice  is  settled  by  long  usage  and  acqui- 
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eacence:    U.  S.  v.  Ship  Recorder,  1  Blatchf.  223,  F.  0.  16,129,  as  tc 
construction  of  importation  in  foreign  vessels  law;  U.  S.  v.  Richard- 
son, 28  Fed.  71,  adliering  to  settled  practice  in  summoning  of  grana 
jurors;  Rand  v.  U.  S..  38  Fed.  667,  requiring  treasury  department 
to  adhere  to  practice  of  paying  certain  commissioners'  fees;  Schell 
V.  FauchC.  138  U.  S.  572,  34  L.  1043,  11  S.  Ct  380,  sustaining  the 
validity  of  prospective  protests  against  duties  charged;  McPherson 
V.  Blacker,  146  U.  S.  27,  36  L.  874,  13  S.  Ot  7,  as  to  practice  under 
presidential  elector  law;  In  re  Warfleld,  22  Oal.  71,  83  Am.  Dec.  68, 
affirming  a  certain  probate  practice,  although  contrary  to  the  letter 
of  the  statute;  People  v.  Loewenthal,  93  111.  204,  sustaining  a  cor- 
porate charter,  although  prescribed  formalities  had  been  neglected; 
Fall  V.  Hazelrigg,  45  Ind.  585,  14  Am.  Rep.  282,  applying  the  rule 
to  certain  portion  of  statute  of  frauds;  Board  of  Gomrs.  v.  Bunt- 
ing, 111  Ind.  145,  12  N.  E.  151,  collecting  authorities  and  affirming 
IMwer  of  county  commissioners  to  build  a  jail,  as  well  settled  by 
usage;  State  v.  Harrison,  116  Ind.  307,  308,  19  N.  E.  149,  150,  collect- 
ing authorities  and  upholding  settled  view  as  to  amount  of  salaries 
authorized  by  certain  laws;  Hovey  y.  State,  119  Ind.  388,  21  N.  E. 
890,  collecting  cases  and  declaring  right  of  general  assembly  to 
appoint  certain  trustees  upon  ground  of  settled  practice;  Parvin  y. 
Wimberg,  130  Ind.  565,  30  Am.  St.  Rep.  258,  30  N.  E.  791,  approving 
construction  of  election  law,  which  election  commissioners  had  taken 
upon  advice  of  leading  lawyers;  Maxent  v.  Maxent,  1  La.  469,  470, 
affirming  practice,  commonly  used,  of  recording  family  meetings  in 
French;  Newton  v.  Griffith,  1  Har.  &  G.  138,  sustaining  a  construc- 
tion of  act  of  descents  on  ground  of  long  acquiescence;  Opinion  of 
Justice,  126  Mass.  594,  595,  applying  the  rule  of  contemporaneous 
construction  in  determining  meaning  of  "  money  bill "  in  the  Oon- 
stitution;  Winchester  v.  Glazier,  152  Mass.  323,  applying  this  rule 
of  interpretation  to  partnership  articles;  Clark  v.  Mowyer,  5  Mich. 
468,  disregarding  certain  alleged  irregulaiities  in  notices  of  tax  sale 
because  long  acquiesced  in;  Franklin  v.  Kelley,  2  Neb.  87,  approv- 
ing a  construction  of  pre-emption  law  of  thirty  years*  standing; 
State  v.  Glenn,  18  Nev.  45,  1  Pac.  191,  upholding  settled  practice  of 
the  signing  of  bills  by  assistant  secretary  of  senate;  State  v.  Gray, 
21  Nev.  389,  32  Pac.   194,  sustaining  practice  of  publishing  con- 
stitutional amendments  in  statutes  and  not  in  newspapers,  as  suffi- 
cient; Fritts  V.   Kuhl.  51  N.  J.  L.  201,   17  Atl.  105,  affirming  a 
temporary  appointment  to  office  by  the  executive  as  settled  practice; 
Attorney-General  v.  Bank,  5  I  red.  Eq.  72,  denying  claim  that  stock- 
holders should  pay  tax  under  the  statute  since  corporation  had  for 
years  paid  without  question;  Jack  v.  Shoemaker,  3  Binn.  285,  ap- 
plying the  rule  to  construction  of    statute    respecting    summons; 
Pennsylvania  R.  R.  v.  Pittsburgh,  104  Pa.  St  558,  denying  claim  for 
municipal  tax  against  certain  railroad  property  on  ground  of  con* 
trary  construction  settled  for  twenty  years;  BllUs  v.  State,  2  Mc- 
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Ck>rd,  15,  holding  State  bank  notes  valid  because  legality  long  ac- 
quiesced In;  Laval  v.  De  Lieserline,  4  McCord,  75,  sustaining  power 
of  municipality  to  appoint  sheriff,  from  long  user;  Smith  y.  Hick- 
man, Ck)oke  (Tenn.),  336,  sustaining  settled  construction  of  act,  In 
land  case;  Cox  v.  Breedlove,  2  Yerg.  502,  sustaining,  from  long  user, 
practice  of  appointing  special  Judges  where  regular  ones  disquali- 
fied; Hampton  v.  Allison,  9  Humph.  115,  approving  settled  inter- 
pretation of  act  respecting  process  in  Justice  Court;  HiUebrand  v. 
McMahan,  59  Tex.  455,  holding  similarly  as  to  act  respecting  JittIs- 
diction  In  same;  Treasurer  v.  Kelsey,  4  Vt  388,  upholding  act  au- 
thorizing recognizance  to  be  proved  before  assistant  county  Judge 
from  long  usage  thereunder,    although    literally    unconstitutional; 
Emerson  v.  Washburn,  8  Vt.  14,  approving  settled  practice  allowing 
execution  for  costs;  Boyden  v.  Brookline,  8  Vt  286,  holding  rule  that 
town  officers  not  entitled  to  fees  for  services,  settled  by  long  usage; 
dissenting  opinion,  Oilman  v.  Morse,  12  Vt  558,  maintaining  State 
power  to  organize  militia  from  long  exercise  thereof;  France  v. 
Connor,  3  Wyo.  463,  27  Pac.  575,  construing  certain  congressional 
territorial  legislation  as  to  dower;  Comrs.  v.  Gwin,  136  Ind.  572,  36 
N.  B.  240,  collecting  cases  and  holding  that  established  usage  le- 
quired  Circuit  Courts  to  be  held  in  county  seat;  Com.  v.  Lockwood, 
109  Mass.  339,  12  Am.  Rep.  713,  holding  that  by  settled  practice 
governor  may  pardon  after  verdict  and  before  sentence;  People  v. 
Mayor,  etc.,  25  Wend.  38,  Justifying  the  holding  that  aldermen  may 
sit  as  Judges  in  New  York,  from  settled  usage;  Simpson  v.  WiUard^ 
14  S.  C.  195,  deciding  that  under  settled  usage  appointee  upon  death 
of  incumbent  held  for  unexpired  term  merely;  Trout,  etc.,  Club  v. 
Mather,  68  Vt  354,  35  Atl.  329,  in  dissenting  opinion  collecting 
authorities  and  arguing  as  to  meaning  of  "  beatable  waters  "  in  the 
Constitution;  Lafayette,  etc.,  R.  R.  v.  Geiger,  34  Ind.  203,  upholding 
statute  authorizing  municipal  aid  to  railroads;  Detroit  v.  Chapin, 
108   Mich.   143,   66  N.    W.   589,   affirming   as    valid    signature    by 
governor  to  bill  after  adjournment  from   settled  practice  though 
possibly  not  strictly  authorized;  U.  S.  v.  Reindeer,  27  Fed.  Cas.  761. 
upholding  settled  Interpretation  of  vessel  license  law  against  its 
letter. 

It  is  cited  and  applied  in  the  following  cases,  upholding  the  validity 
of  a  variety  of  laws  upon  the  ground  of  long  acquiescence:  Prigg 
V.  Pennsylvania,  16  Pet  621,  10  L.  1091,  the  fugitive  slave  law;  The 
Laura,  114  U.  S.  416,  29  L.  148,  5  S.  Ct  883,  statute  author- 
izing secretary  of  treasury  to  remit  steamboat  penalties;  Mc- 
Pherson  v.  Blacker,  146  U.  S.  27,  35  L.  874,  13  S.  Ct  7,  sustaining 
Michigan  presidential  elector  law;  Ex  parte  Gist,  26  Ala.  164,  affirm- 
ing Federal  statute  as  to  commitment  by  Justice  of  peace;  McElvaln 
V.  Mudd,  44  Ala.  54,  4  Am.  Rep.  110,  as  to  slave  legislation  of  con- 
gress; Rogers  v.  Beller,  3  Mart.  (La.)  (O.  S.)  670,  sustaining  early  act 
of  territorial  governor  creating  office  of  special  administrator;  State 
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V.  New  Orleans  Co.,  11  Mart  (La.)  (O.  S.)  311,  affirming  power  of 
congress  to  govern  the  territories;  Holmes  y.  Hunt,  122  Mass.  516, 
23  Am.  Rep.  385,  sustaining  validity  of  reference  of  account  to 
auditor;  dissenting  opinion,  Parsons  v.  Russell,  11  Mich.  124,  argu- 
ing that  statute  was  valid  from  acquiescence;  Detroit  By.  v.  Mills, 
85  Mich.  646,  48  N.  W.  1009,  affirming  municipal  right  to  authorize 
electric  railways;  Bell  v.  West  Point,  51  Miss.  276,  applying  the  rule 
in  considering  jurisdiction  of  Justices'  Courts  under  the  statutes; 
Newcomb  v.  Smith,  2  Pinn.  138,  upholding  mill-dam  law;  TJ.  S.  v. 
Mackenzie,  30  Fed.  Cas.  1166,  upholding  act  of  1800,  as  to  crimes  in 
navy. 

In  the  following  cases  the  rule  is  applied  In  sustaining  various 
statutes  upon  the  ground  that  the  legislation  attacked  was  similar 
to  other  statutes  which  had  been  upon  the  statute  books  for  years: 
Cooley  V.  Board,  12  How.  315,  13  L.  1003,  upholding  half  pilotage 
law;  Auffmordt  v.  Hedden,  137  TJ.  S.  329,  34  L.  680,  11  S.  Ct  109, 
provision  of  tariff  act  making  merchant  appraiser's  decision  final; 
Field  V.  Clark,  143  U.  S.  691,  36  L.  309,  15  S.  Ct  504,  of  same  law, 
giving  president  power  to  suspend  certain  duties;  Weaver  v.  Temp- 
lin,  113  Ind.  301,  14  N.  B.  601,  where  municipal  con)oration8  were 
held  authorized  to  make  repairs  without  notice;  Bloodgood  v.  H.  R., 
18  Wend.  48,  31  Am.  Dec.  345,  sustaining  right  of  eminent  domain 
for  railroad  as  similar  to  turnpike;  Knoxville  R.  R.  v.  Hicks,  9  Baxt. 
451,  affirming  legislative  power  to  exempt  corporations  from  tax- 
ation; Bridges  v.  Shallcross,  6  W.  Va.  576,  Involving  a  statute 
respecting  State  penitentiary.  The  leading  case  is  cited  in  dis- 
senting opinion,  Scott  v.  Sandford,  19  How.  616,  15  L.  788,  arguing 
as  to  congressional  power  over  slavery  in  the  territories;  Stewart  v. 
Supervisors,  30  Iowa,  23,  1  Am.  Rep.  248,  sustaining  act  author- 
izing municipal  aid  to  railroads;  Cooper  Co.  v.  Ferguson,  113  V.  S. 
733,  28  L.  1138,  5  S.  Ct  741,  applying  the  principle  in  holding  a  con- 
stitutional clause  may  be  interpreted  in  the  light  of  a  con- 
temporaneous statute;  dissenting  opinion,  Sparf  v.  U*.  S.,  156  U.  S. 
169,  39  L.  384,  15  S.  Ct  319,  arguing  that  by  early  construction  of 
law,  juries  in  criminal  cases  might  disregard  court's  instructions  as 
to  the  law,  majority  sustaining  later  cases,  contra;  Ridgeley  v.* 
Iglehart,  3  Bland  Ch.  548,  in  general  discussing  of  laws  respecting 
real  property  liens.    See  also  13  Am.  St  Rep.  145,  note. 

Distinguished  in  O'Donnell  v.  Glenn,  9  Mont.  463,  23  Pac.  1020,  on 
the  ground  that  the  usage  must  be  uniform  and  not  a  total  disregard 
of  the  law;  dissenting  opinion.  State  v.  Kelsey,  44  N.  J.  L.  49,  dis- 
cussing extent  and  limits  of  the  rule  and  arguing  it  inapplicable 
there  because  the  meaning  of  the  act  was  plain;  State  v.  Wrighton, 
66  N.  J.  L.  206,  208,  28  Atl.  64,  reviewing  the  cases  elaborately,  and 
holding  rule  inapplicable  where  statute  clear;  Egnew  v.  Cochrane,  2 
Head,  332,  where  no  evidence  of  usage  appeared  in  record,  and  the 
usage  relied  upon  to  overcome  statute  was  by  those  interested  in 
evading  it. 
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1  Cr.  309-318,  2  L.  118,  HAMILTON  v.  RUSSELL. 

Statute  of  frauds. —  A  sale  of  i)ersonalty  without  transfer  of  pos- 
session is  fraudulent,  per  se,  not  merely  presumptively  so,  pp.  317- 
318. 

In  the  Federal  courts  the  foregoing  rule  Is  applied  In  Meeker  T. 
Wilson,  1  Gall.  423,  F.  0.  9,392,  reviewing  the  authorities  and  hold- 
ing attempted  assignment  void;  Moore  v.  Ringgold,  3  Cr.  G.  G.  434, 
F.  C.  9,773,  in  instruction  to  Jury  that  sale  of  horse  is  void  without 
delivery;  Hamilton  v.  FrankUn,  4  Cr.  C.  0.  730,  F.  C.  5,981,  sale 
of  slave  invalid  on  this  ground;  Durham  v.  Ashton,  8  F.  G.  130, 
no  opinion  reported;  In  re  Hussman,  2  N.  B.  R.  437,  12  F.  G.  1076» 
denying  bankrupt's  discharge  for  such  fraudulent  sale;  The  Romp, 
Olc.  203,  F.  G.  12,030,  respecting  a  mortgage  of  a  vessel;  Wyoming 
etc.,  Bank  v.  Dayton,  1  Wyo.  347,  holding  sale  of  certain  wood 
fraudulent  because  no  change  of  possession.  The  rule  is  followed  in 
California  and  expressly  incorporated  into  its  statutory  law;  Stevens 
v.  Irwin,  15  Gal.  506,  76  Am.  Dec.  502,  holding,  however,  that  the 
rule  was  not  violated  if  at  a  subsequent  time  the  vendor  was  given 
custody  of  the  chattels  sold;  Woods  y.  Bugbey,  29  Gal.  476,  a  sale 
of  kiln  of  bricks  held  fraudulent  for  want  of  change  of  possession; 
Bunting  V.  Saltz,  84  GaL  172,  24  Fac.  168,  declaring  sale  of  farming 
implements  void  on  this  ground.  As,  also,  in  Colorado  by  statute; 
Finding  v.  Hartman,  14  Colo.  599,  23  Pac.  1005,  collecting  cases  and 
discussing,  but  not  deciding,  the  point;  Roberts  v.  Hawn,  20  Colo.  80, 
36  Pac.  887,  afiSrming  the  rule,  but  holding  transfer  after  the 
execution  of  a  conditional  bill  of  sale  and  before  levy  of  attachment 
sufficient  The  Florida  courts  have  nominally  followed  Hamilton 
V.  Russell,  but  assert  that  vendor's  continued  possession  is  merely 
presumptive  fraud;  Gibson  v.  Love,  4  Fla.  239;  Holilday  v.  McKin- 
ney,  22  Fla.  165.  The  principal  case  is  followed  in  Kentucky,  Dale 
V.  Arnold,  2  Bibb,  606,  and  applied  in  holding  fraudulent  a  sale  of 
a  slave  without  transfer;  Grimes  v.  Davis,  1  Litt.  242,  a  similar  case; 
Goldsbury  y.  May,  1  Litt.  256,  sale  of  a  horse  held  fraudulent  on 
this  ground;  Laughlin  v.  Ferguson,  6  Dana,  119,  holding  sale  of 
slaves  fraudulent  for  this  reason;  Foster  v.  Grigsby,  1  Bush,  98, 
resting  decision  on  other  ground.  See  distinguishing  Kentucky 
cases,  infra.  The  Missouri  courts  adopted  the  rule  in  Sibly  v.  Hood, 
3  Mo.  299.  applying  it  in  holding  such  sale  of  slaves  fraudulent  even 
though  conditional  and  not  absolute;  later  cases  departed  from  it, 
but  by  act  of  1865,  It  was  practically  restored;  Claflin  v.  Rosenberg, 
42  Mo.  448,  97  Am.  Dec.  338;  Pattison  v.  Letton,  56  Mo.  App.  331, 
832,  333. 

It  is  adopted  by  statute  In  Montana:  Dodge  v.  Jones,  7  Mont.  141, 14 
Pac.  715,  holding  branding  of  horses  In  a  common  pasture  sufficient 
transfer.  The  New  Hampshire  court  follows  the  rule  with  a  sllglit 
modification,  holding  that  continued  possession  is  prima  facie,  and  if 
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unexplained,  conclusive  evidence  of  fraud;  Cobum  v.  Pickering,  3 
N.  H.  425,  428,  14  Am.  Dec.  378,  380;  Shaw  v.  Thompson,  43  N.  H. 
132,  collecting  cases  and  applying  rule  to  mortgage  of  personalty; 
Putnam  v.  Osgood,  52  N.  H.  156,  reviewing  cases.  See,  however. 
Haven  v.  Low,  2  N.  H.  17,  9  Am.  Dec.  28.  Chancellor  Kent  prac- 
tically indorsed  the  rule  in  Sturtevant  v.  Ballard,  9  Johns.  33$),  (i 
Am.  Dec.  282,  reviewing  the  authorities,  but  conceding  there  may 
be  social  exceptions.  But  later  cases  and  act  of  1830  established 
a  modified  rule  making  the  presumption  conclusive  only  when  pos- 
session unexplained;  Hall  v.  Tuttle,  8  Wend.  388;  Stoddard  v.  Butler, 
20  Wend.  519,  533;  Cole  v.  White,  26  Wend.  520;  Hanford  v.  Artcher, 
4  Hill,  309.  In  North  Carolina  the  rule  is  followed  in  Gaither  v. 
Mumford,  Tayl.  167  (604,  605),  avoiding  a  bill  of  sale  of  a  slave* 
though  with  some  doubt;  afterwards  it  was  denied;  Trotter  v. 
Howard,  1  Hawks,  323,  9  Am.  Dec.  642;  Smith  v.  Niel,  1  Hawks, 
343.  Oregon  court  followed  the  rule  in  Monroe  y.  Hussey,  1  Or. 
190,  75  Am.  Dec.  553,  holding  a  mortgage  in  form  of  absolute  bill 
of  sale  invalid.  Rule  followed  in  Clow  v.  Woods,  5  Serg.  &  R.  284, 
287,  9  Am.  Dec.  354,  356,  avoiding  a  mortgage  on  this  ground; 
Hower  y.  Geesaman,  17  Serg.  &  R.  254,  collecting  cases,  and  annul- 
ling a  deed  of  assignment;. Young  v.  McClure,  2  Watts  &  S.  151, 
holding  there  must  also  be  a  continued  change  of  possession;  Milne 
v.  Henry,  40  Pa.  SL  358;  Stephens  v.  Gifford,  137  Pa.  St  229,  21  Am. 
St.  Rep.  871,  20  Atl.  543,  reviewing  authorities  and  reaffirming  rule. 
Followed  in  Ragan  v.  Kennedy,  1  Overt.  98,  100,  but  denied  in  later 
case,  Callen  v.  Thompson,  3  Yerg.  476,  24  Am.  Dec.  588.  Vermont 
/oUows  the  rule  in  two  early  citing  cases.  Weeks  v.  Wead,  2  Aiken, 
68;  Fuller  y.  Sears,  6  Vt  531.  In  Virginia,  Hamilton  y.  Russell 
Is  followed  and  applied  In  Fitzhugh  v.  Anderson,  2  Hen.  &  Munf. 
302,  303,  3  Am.  Dec.  628,  629;  Land  v.  Jeffries,  5  Rand.  606,  with  some 
explanation  and  distinctions;  Glasscock  v.  Batton,  6  Rand.  83,  18 
Am.  Dec.  706;  Clayton  v.  Anthony,  6  Rand.  304,  affirming  rule  ex- 
pressly and  collecting  cases;  Burchard  y.  Wright,  11  Leigh,  470, 
applying  rule  by  analogy  in  case  sustaining  executrix  sale  of  prop- 
erty of  legatee  left  in  her  possession;  afterwards  overthrown  in 
Davis  V.  Turner,  4  Gratt.  434,  460,  461,  462.  See  14  Am.  Dec.  309, 
note,  on  this  subject 

Cited  in  general  discussion  reviewing  cases,  Huntley  v.  Kingman, 
152  U.  S.  533,  38  L.  543,  14  S.  Ct  691,  upholding  a  deed  of  trust 
preferring  certain  creditors;  Howland  v.  Dews,  Charlt  (Ga.)  386. 
arguendo;  Ramsey  v.  Stevenson,  6  Mart  (O.  S.)  23,  incidentally; 
Irwin  V.  Wells,  1  Mo.  12,  in  general  discussion;  Hall  v.  Snowhill, 
14  N.  J.  L.  20,  in  general  discussion  holding  such  sale  good  between 
the  parties;  Hudnal  v.  Wilder,  4  McCord,  297,  17  Am.  Dec.  746;  Sal- 
mon v.  Clagett  3  Bland  Ch.  172,  holding  such  mortgage  good 
betiK-een  the  parties;  Halbert  v.  Grant  4  T.  B.  Mon.  587,  avoiding 
a  conveyance  from  father  to  son.    See  also  note  in  12  Am.  Dec.  470. 
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CritlelKed  In  Wamer  v.  Norton,  20  How.  459,  460,  461,  remarklngr 
that  weight  of  authority  was  contra,  and  distinguished  on  ground 
that  there  was  constructive  change  of  possession     Distinguished 
In    a.    S.   V.   Hooe,   3   Cr.   89,   2   L.    375,    upholding   mortgage    to 
secure  further  Indebtedness  where  no  change  of  possession;  Etting 
V.  Bank  of  XL  S..  11  Wheat.  75,  6  L.  422;  Brooks  v.  Marbury,  11 
Wheat  81,  82,  6  L.  424,  where  deed  of  trust  to  secure  certain  cred- 
itors was  upheld  although  donor  remained  in  possession;  Merrill  v. 
Dawson,  Hempt.  602,  F.  C.  9,469,  holding  possession  by  mortgagor 
not  per  se  fraudulent;  Howard  v.  Trince,  1  Hughes  242,  11  N.  B.  R. 
826,  F.  0.  6,762,  on  ground  that  court  was  bound  by  local  law  which 
had  in  Davis  v.  Turner,  4  Gratt  423,  abandoned  the  rule  of  the  prin- 
cipal case;  Howe  Co.  v.  Clay  bourne,  6  Fed.  440,  on  ground  that 
Michigan  statute  made  fraud  a  question  of  fact;  ^falone  v.  Hamil- 
ton, Minor,  289,  on  ground  that  it  was  there  not  an  absolute  con- 
veyance but  in  trust  merely.    Denied  in  Alabama,  adopting  rule 
that  continued  possession  only  presumptive  fraud,  Hobbs  v.  Bibb, 
2  Stew.  60,  61;  Ay  res  v.  Moore,  2  Stew.  342,  343.  344  (attempting 
to  reconcile  the  cases);  Killough  v.  Steele,  1  Stew.  &  P.  273;  Blocker 
V.  Bumess,  2  Ala.  356;  Planters'  Bank  v.  Borland,  5  Ala.  547.   Denied 
In  Connecticut,  Burroughs  v.  Stoddard,  3  Conn.  434,  holding  it  a 
question  of  fact  whether  the  leaving  of  attached  property  in  defend- 
ant's possession  made  it  fraudulent;  Swift  v.  Thompson,  9  Conn. 
68,  69,  21  Am.  Dec.  722,  723,  holding  it  a  question  of  fact;  Osborne 
V.  Tuller,  14  Conn.  539,  elaborately  reviewing  the  cases  and  declar- 
ing fraud  a  question  for  the  jury  but  under  the  court's  direction. 
In  Indiana  the  leading  case  is  distinguished  in  Chinn  v.  Russell, 
2  Blackf.  173,  where  goods  were  not  left  TNith  a  debtor  vendor  but 
with  another;  and  In  Watson  v.  Williams,  4  Blackf.  29,  28  Am.  Dec. 
39,  reviewing  and  collecting  authorities  and  the  limitations  on  the 
rule,  it  Is  held  that  a  mortgagor's  continued  possession  of  the  chat- 
tels may  be  explained  by  evidence.    Distinguished  in  Greathouse  v. 
Brown,  5  T.  B.  Mon.  282,  17  Am.  Dec.  68,  affirming  the  general  rule 
but  holding  it  inapplicable  where  the  purchase  was  at  public  auc- 
tion; by  dissenting  Judge  in  Yoder  v.  Standeford,  7  T.  B.  Mon.  510, 
on  the  same  ground;  Head  v.  Ward,  1  J.  J.  Marsh.  283,  holding  it 
Inapplicable  to  deed  of  trust  of  realty;  Hundler  v.  Webb,  3  J.  J. 
Marsh.  646,  20  Am.  Dec.  192,  approving  the  rule  but  holding  It  In- 
applicable to  conditional  sales;  Breckenridge  v.  Anderson,  3  J.  J. 
Marsh.  713,  714,  holding  it  inapplicable  to  sales  under  process  of 
law.    Somewhat  criticised  in  New  Hampshire  in  Haven  v.  Low,  2 
N.  H.  17,  9  Am.  Dec.  28,  but  afterwards  nominally  followed.    In 
New  Jersey,  Runyon  v.  Groshen,  12  N.  J.  Eq.  89,  inclines  to  rule  of 
prima  facie  presumption.    The  rule  is  denied  In  North  Carolina, 
Trotter  v.   Howard,   1   Hawks.   323,   9  Am.    Dec.   642   (overruling 
Gaither  v.  Mumford,  Tayl.  167  (604,  605;  Smith  v.  Niel,  1  Hawks. 
843,  holding  fraud  a  question  for  the  Jury.    Distinguished  in  Dawes 
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▼.  Cope,  4  Binn.  265,  afflrming  the  rule  but  noting  exceptions  and 
holding  constructive  delivery  sufficient.  Denied  and  the  case  dis- 
Unguished  in  Nelson  v.  Good,  20  S.  C.  233,  reviewing  authorities, 
and  holding  that  possession  may  be  explained.  Denied  in  Callen  v. 
Thompson,  3  Yerg.  476,  24  Am.  Dec.  588  (overruling  Ragan  v.  Ken- 
nedy, 1  Overt.  08),  holding  possession  may  be  explained.  Denied  In 
Bryant  v.  Kelton,  1  Tex.  423,  reviewing  authorities  at  length.  Dis- 
tinguished in  Rose  v.  Burgess,  10  Leigh,  197,  upholding,  under  the 
recording  law,  a  mortgage  without  change  of  possession.  Criticised 
and  denied  in  Davis  v.  Turner,  4  Gratt.  434,  460,  461,  462,  reviewing 
and  analyzing  cases  at  length;  followed  by  Howard  v.  Prince,  1 
Hughes,  242,  F.  C.  6,762.  Denied  in  Bindley  v.  Martin.  28  W.  Va. 
791,  after  a  very  elaborate  review  and  collecting  of  cases,  and  re- 
marking increasing  tendency  to  abandon  rule  of  the  principal  case. 
Statute  of  frauds  of  Virginia  and  the  English  statute  upon  which 
it  is  based  are  declaratory  of  the  common  law,  p.  316. 

The  following  cases  cited  Hamilton  v.  Russell  in  affirmance  of 
thi^  general  point:  Sumner  v.  Hiclss,  2  Blaclc*  534,  17  L.  357,  col- 
lecting authorities;  Blaclcman  y.  Wheaton,  13  Minn.  330,  holding 
similarly  as  to  Minnesota  statute;  Rocheblave  v.  Potter,  1  Mo.  563, 
14  Am.  Dec.  307,  deciding  a  case  of  fraud  on  common-law  grounds; 
Pattison  v.  Letton,  56  Mo.  App.  331,  applying  the  rule  to  Missouri 
statute;  Monroe  v.  Hussey,  1  Or.  190,  75  Am.  Dec.  553;  Davis  v. 
Bigler,  62  Pa.  St.  248,  1  Am.  Rep.  396;  Hudnal  v.  Wilder,  4  McCord, 
297,  17  Am.  Dec.  746,  following  rule  as  to  South  Carolina  law; 
Meeker  v.  Wilson,  1  Gall.  423,  F.  C.  9,392;  Bean  v.  Smith,  2  Mason, 
276,  F.  C.  1,174;  Hamilton  v.  Franklin,  4  Cr.  C.  C.  730,  F.  C. 
5,981,  holding  as  to  Maryland  statute;  Howland  v.  Dews,  Charlt. 
(Ga.)  386»  Miller  v.  Marckle,  21  111.  153;  Beal  v.  Warren,  2  Gray,  451; 
Drake  v.  Bice,  130  Mass.  413;  Piper  v.  Johnson,  12  Minn.  66;  Howe 
V.  Waysmen,  12  Mo.  172,  49  Am.  Dec.  128;  Brice  v.  Meyers,  5  Ohio, 
123;  Clow  v.  Woods,  5  Serg.  &  R.  284,  287,  9  Am.  Dec.  354,  356; 
Stephana  v.  Gifford,  137  Pa.  St.  229,  21  Am.  St.  Rep.  871,  20  Atl.  543; 
Weeks  v.  Wead,  2  Aiken,  68;  U.  S.  v.  Church,  5  Utah,  543,  18  Pac. 
aS;  Gibson  v.  Love,  4  Fla.  239;  Gary  v.  Jacobson,  55  Miss.  206,  30  Am. 
Rep.  516;  Doolittle  v.  Lyman,  44  N.  H.  613;  Beckwith  v.  Burrough, 
14  R.  I.  367,  51  Am.  Rep.  393;  Findley  v.  Cooley,  1  Blackf.  263^  hold- 
ing fraudulent  deed  good  between  the  parties;  similarly  Springer 
V.  Drosh,  32  Ind.  490,  2  Am.  Rep.  360;  Webb  v.  Roff,  9  Ohio  St.  434, 
noting  the  contrary  doctrine  on  this  point;  Nellis  v.  Clark,  20  Wend. 
30,  approving  the  rale  of  the  leading  case. 

Appeal  and  error. —  Instructions  to  Jury  upon  abstract  proposi- 
tions of  law,  not  relevant  to  the  cause,  are  properly  refused,  p.  318. 

The  following  citing  cases  approve  and  apply  this  holding:  Ilalli- 
day  V.  McDougall,  22  Wend.  273;  Lewis  v.  State,  4  Ohio,  397,  re- 
marking further  that  to  refuse  proper  instructions  is  error;  Shep- 
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herd  v.  McQullkln,  2  W.  Va.  100,  remarking  that  relevancy  must 
affirmatively  appear;  King  v.  Kenny,  4  Oliio,  82;  Sterling  v.  Ripley, 
3  Pinn.  163,  collating  other  rules  and  cases;  Jones  v.  Thurmond,  5 
Tex.  329;  Proctor  v.  Hart,  5  Fla.  407;  Dibble  v.  Truluck,  11  Fla. 
140,  143,  holding  that  Instruction  on  abstract  question,  if  misleading 
to  Jury,  is  error;  State  v.  Chandler,  5  I^a.  Ann.  491,  52  Am.  Dec.  602, 
Clarke  v.  Baker,  7  J.  J.  Marsh.  197.  See  extended  note,  72  Am.  Dec. 
540,  collecting  cases.  Cited  generally  Frisbie  v.  Timanus,  12  Fla. 
543. 

Statute  of  frauds. —  Virginia  recording  act  does  not  comprehend 
absolute  bills  of  sale  so  that  recording  validates  them,  p.  316. 

Cited,  and  this  construction  of  similar  Kentucky  statute  adopted* 
in  Dale  v.  Arnold,  2  Bibb,  606. 

1  Cr.  318-^20,  2  L.  121,  UNITED  STATES  v.  HOOB. 

Writ  of  error. —  Appeal  from  District  of  Columbia  Court  dis- 
missed for  want  of  statement  of  facts  in  transcript,  p.  320. 

Cited  in  Thompson  v.  Riggs,  5  Wall.  677,  18  L.  707,  holding  that 
In  cases  appealed  from  the  Supreme  Court  of  the  District  of  Col- 
umbia a  bill  of  exceptions  is  necessary;  and  to  same  effect  In  Stan- 
ton V.  Embrey,  93  U.  S.  555,  23  L.  984.  Cited  arguendo  in  U.  S. 
Y.  Wonson,  1  Gall.  8,  F.  C.  16,750,  noting  other  cases  to  same  effect 

1  Cr.  321-332,  2  L.  122,  HEPBURN  v.  AULD. 

Contract. —  To  entitle  a  plaintiff  to  performance  he  must  show 
performance  of  precedent  acts  due  from  himself  or  acts  of  defendant 
excusing  performance.  Tender  of  performance  is  equal  to  perform- 
ance, p.  330. 

This  case  was  before  the  Supreme  Court  again  in  5  Cr.  262, 
8  L.  96,  and  1  Wheat.  184,  185,  4  L.  67,  which  see.  The  doctrine 
of  these  cases  was  approved  and  applied  in  Morgan  v.  Morgan,  2 
Wheat.  299,  4  L.  244,  holding  specific  performance  of  contract  for 
sale  of  land  unenforceable  because  vendor  could  not  give  good  title; 
reaffirmed  in  Park  v.  Kelly  Co.,  49  Fed.  626,  6  U.  S.  App.  26,  where 
full  tender  of  performance  appeared;  Powell  v.  Dayton  R.  Co.,  14 
Or.  359,  12  Pac.  667,  holding  that  neither  party  to  contract  for  con- 
temporaneous delivery  of  deed  and  payment  of  price  can  sue  with- 
out showing  performance  or  offer. 

Distinguished  in  dissenting  opinion,  Rogers  y.  Saunders,  16  Me. 
109. 

Contract. —  Tender  of  performance,  to  be  availing,  must  not  be 
accompanied  by  unauthorized  conditions;  here  demand  of  assign- 
ment accompanied  the  offer  making  it  conditional  and  unavailing, 
pp.  330-332. 
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Principle  applied  in  Wendell  v.  New  Hampshire  Bank,  9  N.  U. 
413,  holding  tender  insufficient,  because  made  conditional  upon  the 
giving  of  an  assignment,  not  required  by  the  contract. 

1  Or.  332-342,  2  L.  126,  MARINE  INS.  CO.  v.  YOUNG. 

Pleading.— Assumpsit  will  not  lie  upon  insurance  policy  under 
seal,  p.  342. 

Cited  in  Heffleman  y.  Pennington  Co.,  3  S.  Dak.  165,  52  N.  W.  851, 
holding  that  a  seal  makes  an  instrument  a  specialty;  Fresh  v.  Gil- 
son,  16  Pet  335,  10  L.  985,  discussing  cases  where  assumpsit  will 
lie  upon  agreement  substituted  for  original  under  seaL 

1  Cr.  843,  2  L.  129,  ABERCROMBIE  y.  DUPUIS. 

Joxisdiction. —  Citizenship  of  parties  must  be  averred  where 
Jurisdiction  dependent  upon,  p.  343. 

The  following  citing  cases  apply  this  principle:  Brown  v.  Keene, 
8  Pet.  115,  8  L.  885,  holding  that  the  averment  that  defendant  is 
"  a  citizen  or  resident  of  Louisiana  "  is  insufficient;  Marshall  v.  Bal- 
timore &  Ohio  Co.,  16  How.  340,  14  L.  964,  where  the  averment  that 
defendant  is  "  a  body  corporate  under  an  act  of  Maryland  "  is  held 
sufficient  by  a  majority  of  the  court,  but  Daniel,  J.,  dissenting,  cites 
the  principal  case;  Grace  v.  American  Ins.  Co.,  109  U.  S.  284,  27  L. 
935,  3  S.  Ct  211,  holds  that  '*  doing  business  and  residing  in  New 
York"  is  not  sufficient  averment;  Sherman  v.  Adams,  19  Blatchf. 
815,  11  Fed.  852,  description  of  plaintiff  as  **  of  C.  in  the  State  of 
Vermont "  is  held  insufficient;  Berlin  v.  Jones,  1  Woods,  639,  F.  C. 
1343,  holds  that  alleging  defendant  to  be  "  a  citizen  of  the  Southern 
District  of  Alabama  "  is  equivalent  to  averring  that  he  is  a  citizen 
of  Alabama.  In  Merchants'  Bank  v.  Brown,  4  Woods,  264,  17  Fed. 
161,  the  citizenship  of  defendant  was  not  averred,  and  the  court  dis- 
missed the  case  on  that  ground;  Stephenson  v.  The  Francis,  21  Fed. 
718,  holds  that  description  of  a  party  as  "of"  a  certain  State  is 
insufficient;  Morrison  v.  Bennett,  1  McLean,  330,  F.  C.  9,843,  holding 
failure  to  aver  citizenship  of  one  defendant  ousted  Jurisdiction  as 
to  him;  Speigle  v.  Meredith,  4  Biss.  126,  F.  C.  13,227,  holding  aver- 
ment that  citizenship  of  certain  defendants  is  unknown  an  insuffi- 
cient  excuse  and  dismissing  the  bill;  Prentiss  v.  Barton,  1  Brock. 
392,  F.  C.  11,384,  examining  into  the  truth  of  allegations  as  to  citizen- 
ship. The  case  is  cited  upon  the  doctrine  that  Jurisdiction  of  Fed* 
end  courts  must  affirmatively  appear  in  North  River  Co.  v.  Hoffman, 
5  Johns.  Ch.  303,  and  Camp  v.  Wood,  10  Watts.  123;  and  the  same 
doctrine  is  applied  as  to  certain  State  courts  in  Com'rs  Court  y. 
Thompson,  18  Ala.  697;  Ingraham  v.  Arnold,  1  J.  J.  Marsh.  407,  and 
Donaldson  v.  Hazen,  Hemp.  424,  425,  F.  C.  3,984.  Cited,  arguendo, 
in  Dred  Scott  v.  Sandford,  19  How.  473,  15  L.  728;  Shaw  v.  Qulncy, 
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etc.,  Co.,  145  U.  S.  447,  36  L.  770,  12  S.  Ct  936;  U.  S.  ▼.  Woolsey, 
28  F.  C.  769,  remarking  that  rigor  of  rule  is  modified  In  later  cases. 
Distinguished  in  AUen  v.  Blunt,  1  Blatchf.  485,  P.  C.  215,  holding- 
rule  inapplicable  to  patent  cases  because  Jurisdiction  rests  upon 
the  subject-matter. 

1  Cr.  343-^5,  2  L.  130,  LINDO  v.  GARDNER. 

Debt  will  not  lie  on  a  promissory  note  in  Maryland,  p.  345. 

Cited  in  Olive  v.  Napier,  Cooke,  14,  20,  on  the  point  that  assump- 
sit, not  debt,  lies  by  indorsee  of  a  note  against  the  maker;  in 
Butcher  v.  Hixton,  4  Leigh,  528,  and  Mclver  v.  Moore,  1  Cr.  C.  C.  91, 
F.  C.  8,831,  holding  that  the  action  of  debt  is  no  exception  to  the 
rule  that  the  statute  of  limitations  must  be  specially  pleaded.  Se» 
also  appendix  to  1  Cr.  462-466,  2  L.  178,  citing  further  authori- 
ties on  the  question. 

1  Cr.  345-365,  2  L.  130,  HODGSON  v.  DEXTER. 

Contracts  made  by  a  public  agent  pursuant  to  his  duty  and  au- 
thority bind  .the  government  and  not  him  personally,  except  when 
there  is  a  very  plain  intent  that  he  be  liable  personally,  pp.  363,  364. 

This  is  a  leading  case  upon  this  point  and  the  citations  show  a 
variety  of  applications  of  the  principle.  State  prison  commissioners 
have  been  held  public  agents,  within  the  rule,  and  not  liable  per- 
sonally, State  V.  McCauley,  15  Cal.  457;  as  also  one  authorized  to 
make  and  repair  a  highway  who  employed  assistants,  Adams  v. 
Whittlesey,  3  Conn.  566;  a  committee  to  build  a  bridge  for  a  town. 
Perry  v.  Hyde,  10  Conn.  338;  school  trustees  in  employing  teachers, 
Ogden  V.  Raymond,  22  Conn.  385,  58  Am.  Dec.  432;  a  church  build- 
ing committee  in  contracting  for  church  edifice,  Hewitt  v.  Wheeler, 
22  Conn.  562;  Justices  of  the  peace  in  contracting  for  courthouse, 
no  clear  intent  to  bind  themselves  appearing,  Ghent  v.  Adams,  2 
Ga.  218;  army  quartermaster  In  employing  clerk,  Perrin  v.  Lyman, 
'  32  Ind.  18;  a  municipal  common  council  in  contracting  street  im- 
provements, though  beyond  their  Jurisdiction,  Newman  v.  Sylvester,. 
42  Ind.  113;  a  congressional  commissioner  appointed  to  investigate 
a  contested  election.  Brown  v.  Austin,  1  Mass.  219.  Elsewhere  a 
State  prison  warden  has  been  held  not  liable  for  costs  because  a 
public  agent,  Bradford  v.  Rowe,  3  Pick.  18;  a  hospital  trustee  not 
personally  chargeable  because  a  State  agent,  Dewey  v.  Garvey,  130 
Mass.  87;  school  trustees  not  liable  even  though  their  contract  did 
not  bind  the  school  district,  Sanborn  v.  Neal,  4  Minn.  139,  77  Am. 
Dec.  505;  auditor  of  public  accounts  not  bound  personally  on  writ- 
ten promise  to  pay  salary.  Copes  v.  Matthews,  10  Sm.  &  M.  402; 
school  trustees  not  liable  upon  written  order  for  salary,  Tutt  v. 
Hobbs,  17  Mo.  489;  surveyor-general  not  personally  liable  to  one 
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employed  to  make  surveys,  Reed  v.  Conway,  26  Mo.  24;  county 
Judges  not  chargeable  upon  county  interest  coupons  because  mere 
pubUc  agents,  Hannibal,  etc.,  R.  R.  v.  Marion  Co.,  36  Mo.  305;  town 
selectmen  not  Uable  because  their  principal  bound,   Hanover  v. 
Eaton,  3  N.  H.  39;  a  similar  holding  as  to  surveyor  of  highways, 
Brown  v.  Rundleff,  15  N.  H.  363,  366;  a  sheriff  not  Uable  upon 
warranty  in  tax  deed,  Stevenson  v.  Weeks,  22  N.  H.  263;  overseers 
of  poor  not  liable  in  contract  for  mai^ntenance  of  paupers.  Inhabit- 
ants V.  Colfax,  6  N.  J.  L.  118,  and  Olney  v.  Wickes,  18  Johns.  125, 
126;  a  township  committee  not  liable  upon  promissory  note,  approv- 
ing the  rule  in  express  terms,  Knight  v.  Clark,  48  N.  J.  L.  74,  57 
Am.  Rep.  535,  2  Atl.  781;  quartermaster-general  not  liable  on  con- 
tract  employing  laborers.  Walker  v.  Swartwout,  12  Johns.  448,  449, 
7  Am.  Dec.  336,  338;  army  captain  not  personally  liable  to  pay  re- 
ward offered  by  him  for  capture  of  deserters,  Belknap  v.  Rhinehart, 
2  Wend.  377,  20  Am.  Dec.  622;  county  magistrate  not  liable  upon 
similar  offer,  Hite  v.  Goodman,  1  Dev.  &  Bat  Eq.  365;  county  com- 
missioners not  liable  upon  courthouse  building  contract,  Damcron  v. 
Irwin,  8  Ired.  423;  parish  road  commissioners  not  liable  in  contract- 
ing for  a  bridge,  no  clear  intent  appearing  to  bind  themselves,  Mil- 
ler V.  Ford,  4  Rich.  L.  385,  55  Am.  Dec.  691;  tax  collector  not  liable 
upon  tax  deed  warranty,  Gibson  v.  Mussey,  11  Vt  214;  purchas- 
ing agent  of  Confederate  army  not  liable,  Walker  v.  Christian,  21 
Gratt.  298;  army  commissary-general  not  personally  liable  In  buy- 
ing supplies,  Syme  v.  Butler,  1  Call.  116;  an  executor  not  liable  per- 
sonally on  covenant  of  a  deed  although  he  did  not  bind  testator's 
estate,  Thayer  v.  Wendell,  1  Gall.  40,  F.  C.  13,873;  clerk  of  house 
of  representatives  not  liable  in  contracting  for  printing  of  statutes, 
Garland  v.  Davis,  4  How.  148,  11  L.  915;  a  village  officer  not  per- 
sonally bound  by  his  order  upon  another,  Graves  v.  McWilliams, 
1  Finn.  493.    See  also  1  Blackf.  242,  note.    The  principal  case  has 
been  relied  on  in  holding  that  government  auditor  could  not  be  gai- 
nlsheed  as  to  government  clerk's  salary,  Averill  v.  Tucker,  2  Cr.  C.  C. 
545,  F.  C.  670.    In  dissenting  opinion,  De  Bebian  v.  Gola,  64  Md.  273, 
21  AtL  279,  it  is  argued  that  Italian  consul  not  liable  on  his  note 
under  consular  seal.    The  doctrine  has  also  had  another  application; 
and  it  has  been  held  that  suit  brought  upon  the  contract  of  a  public 
agent  should  run  in  the  name  of  the  government  as  plaintiff  aod  not 
the  agent  Bainbridge  v.  Downie,  6  Mass.  257;  Balcombe  v.  Northup, 
9  Minn.  177. 

Cited  in  general  discussion,  Whiteside  v.  Jennings,  19  Ala.  789, 
remarking  that  doctrine  as  to  liability  of  public  agents  is  exception 
to  general  rule;  Hovey  v.  Magill,  2  Conn.  683,  689,  a  case  holding  a 
certain  private  agent  not  liable;  Merchants*  Bank  v.  Central  Bank, 
1  Ga.  429,  44  Am.  Dec.  668,  discussing  liability  of  corporate  agent 
Cited,  arguendo,  in  holding  congregational  society  bound  by  its 
agent's  acts,  Barlow  v.  Cohgregational  Society,  8  Allen,  463;  Stone  v. 
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Wood,  7  Cow.  455,  17  Am.  Dec.  531,  a  case  of  private  agent;  Com- 
missioners V.  Perry,  5  Ohio,  64,  cited  generaUy;  Meyer  v.  Barker, 
6  Binn.  234,  cited  arguendo.  In  holding  private  agent  liable;  Roberts 
V.  Button,  14  Vt  204,  a  case  involving  private  agent's  UablUty;  as 
also.  Devendorf  v.  West  Va.,  etc.,  CJo.,  17  W.  Va.  158;  Sheets  v.  Sel- 
den,  2  WaU.  187,  17  L.  826,  holding  deed  executed  by  governor  and 
auditor  sufficient  to  convey  land  for  State;  Bank  ▼.  Baldwin,  1 
Cliff.  523,  F.  C.  892,  a  case  of  private  agency;  Potts  v.  Lazarus,  2 
Car.  L.  Rep.  83  (180);  1  Bibb.  321,  note.  The  case  is  cited  to  the 
point  that  if  the  agency  appears  in  the  body  of  the  contract  the  form 
of  signature  is  immaterial,  in  Ohio,  etc.,  R.  R.  v.  Middleton,  20  111. 
637.  Cited,  but  not  in  point,  Rogers  v.  Omaha  Co.,  4  Neb.  57.  Cited 
in  elaborate  discussion  of  liabilities  of  public  agents  in  Belknap  v. 
Schild,  161  U.  S.-17,  40  L.  601,  16  S.  Ct  445,  holding  government 
agents  may  be  personally  sued  for  their  personal  infringement  of 
patent  rights. 

Distinguished  in  Dwinelle  v.  Henriquez,  1  CaL  302,  holding  public 
administrator  not  a  public  agent  but  personally  liable  for  attorney 
fee;  Sterling  v.  Peet,  14  Conn.  252,  holding  town  warden  and  burges- 
ses liable  because  not  duly  authorized  and  no  clear  intent  not  to 
bind  themselves;  Yulee  v.  Canova,  11  Fla.  47,  where  corporate  officer 
was  held  personally  bound  because  exceeding  his  authority  In  con- 
tracting for  supplies;  Wilson  v.  Fridenburg,  22  Fla.  151,  holding  ex- 
ecutrix, borrowing  money,  under  order  of  court,  liable  because 
order  was  invalid  and  she  not  a  public  agent;  Cleaveland  v.  Stewart, 
3  Ga.  297,  holding  academy  trustees  not  public  agents;  Aven  v. 
Beekom,  11  Ga.  6,  holding  administrator  liable  upon  his  warranty 
because  not  a  public  agent;  Gillaspie  v.  Wesson,  7  Port  401,  31  Am. 
Dec.  719,  holding  brigadier-general  of  militia  had  no  power  to  bind 
United  States  for  horses  bought;  Bank  v.  Sanders,  3  A.  K.  Marsh. 
185,  13  Am.  Dec.  150,  where  a  clear  intent  to  bind  public  agent  did 
appear;  Stlnchfleld  v.  Little,  1  Me.  234,  10  Am.  Dec.  66,  as  inapplica- 
ble to  private  corporate  agents;  Sumner  v.  Williams,  8  Mass.  185, 
212,  5  Am.  Dec.  95,  holding  administrator  of  Insolvent  estate  liable 
on  covenant  in  deed;  Simonds  v.  Heard,  23  Pick.  124,  34  Am.  Dec. 
42,  on  ground  that  contract  was  for  a  municipal  corporation 
and  defendants  bound  themselves  personally;  McClenticks  v. 
Bryant,  1  Mo.  600,  14  Am.  Dec.  312,  holding  town  commissioners 
liable  because  they  had  exceeded  their  authority;  Underhill  v.  Gib- 
son, 2  N.  H.  355,  356,  9  Am.  Dec.  84,  86,  holding  town  selectmen 
liable  for  same  reason;  Waldron  v.  Tuttle,  4  N.  H.  150,  holding  one 
procuring  warrant  of  arrest  to  be  issued  and  promising  to  pay 
constable  for  serving  it,  liable  because  not  a  public  agent;  Sheffield 
V.  Watson,  3  Caines,  73  (but  see  Walker  v.  Swartwout,  12  Johns. 
448,  449,  7  Am.  Dec.  336,  838),  doubting  the  rule  and  holding  public 
agents  to  have  bound  themselves  personally;  Gill  v.  Brown,  12 
Johns.  388,  holding  that  intent  appeared  to  bind  agents  personally; 
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Providence  v.  Miller,  11  R.  I.  278,  23  Am.  Rep.  457  distinguished  on 
fiTound  that  agent  of  city  contracted  personally  and  bound  himself; 
Ives  V.  Hulet,  12  Vt  319,  334,  overseers  of  poor  held  liable  because 
by  their  default  the  public  were  not. 

1  Cr.  365-^66^  2  L.  137,  LLOYD  v.  ALEXANDER 

Writ  of  error. —  If  the  citation  has  not  been  served  thirty  days 
the  court  will  not  take  up  the  case  until  thirty  days  expire,  unless 
defendant  appear,  p.  366. 

Cited  in  National  Bank  v.  Bank  of  Com.,  9Q  U.  S.  609,  25  L.  362, 
holding  as  to  statute  that  it  means  that  defendant  shall  have  at 
least  thirty  days'  notice  before  the  hearing,  and  not  that  citation 
shall  be  served  thirty  days  before  the  return  day.  Distinguished  in 
Welsh  V.  Mandeville,  5  Cr.  321,  3  L.  114,  holding  that  the  prin- 
cipal case  did  not  decide  that  the  court  would  take  up  the  case  at 
the  end  of  thirty  days  without  defendant's  consent  Cited  in  Knigl^t 
▼.  Weiskopf,  21  Fla.  162,  holding  citation  improperly  served;  and  in 
Sammis  v.  Wightman,  25  Fla.  554,  6  So.  175,  arguendo. 

Writ  of  error. —  A  citation  not  served  is  a  nullity,  p.  366. 

Followed  in  Yallabolos  v.  U.  S.,  6  How.  90,  12  L.  356,  collecting 
cases,  and  holding  appeal  taken  without  a  citation,  a  nullity;  Kit- 
chen V.  Randolph,  93  U.  S.  87,  23  L.  810. 

1  Cr.  367-461,  Appendix  A. 

(An  opinion  by  Cranch,  J.,  in  Dunlop  v.  Silver,  1  Cr.  C.  C.  27,  F. 
C.  4,169,  contra  to  MandevlUe  v.  Riddle,  1  Cr.  290-299,  2  L.  112, 
supra.) 

Cited  in  22  Blatchf.  60;  19  Fed.  303;  5  Ala.  574;  5  Conn.  24;  5 
Conn.  75,  13  Am.  Dec.  40;  29  Me.  225;  4  N.  J.  L.  356;  4  Wend.  497; 
12  Rich.  L.  528,  531,  78  Am.  Dec.  472,  475;  2  Overt  268;  2  Yerg.  44; 
59  y  t  339, 10  Atl.  534. 

1  Cr.  462-466,  Appendix  B. 

(Reporter's  note  to  Lindo  v.  Gardner,  1  Cr.  343-345,  2  L.  130.) 
Cited  in  3  J.  J.  Marsh.  367;  6  R.  L  26;  4  Leigh,  528;  Cooke  (Tenn.),  14, 
20;  2  Cr.  C.  C.  711,  F.  0. 17,791. 
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2  Cr.  9,  2  L.  191,  WOOD  v.  WAGNON. 

JuriBdictioxL  of  TJnited  StatM  coiirtfl«— Where  lurisdlctlon  de- 
pends upon  diverse  citizenship  of  parties,  an  averment  that  one 
party  is  "  of  the  State  of  Georgia,"  Is  insufficient  P^  9. 

The  following  citations  approve  and  apply  this  proposition:  Brown 
V.  Keene,  8  Pet  116,  8  L.  887,  holding  insufficient  an  averment  that 
defendant  is  resident  of  Louisiana,  having  fixed  and  permanent 
residence  in  St  Charles  Parish;  McNutt  v.  Bland,  2  How.  21,  11 
L.  164,  where  fact  that  parties  are  citizens  of  same  State  held  not 
to  •ust  jurisdiction,  provided  party  for  whose  use  suit  is  brought 
is  citizen  of  another  State;  dissenting  opinion,  Marshal)  v.  B.  &  O. 
B.  R.  Co.,  16  How.  340,  14  L.  964,  majority  holding  sufficient  aver- 
ment that  "  defendants  are  a  body  corporate,  created  by  the  legisla- 
ture of  Maryland; "  Dred  Scott  v.  Sandford,  19  How.  473,  15  L.  728. 
holding  free  negro  not  to  be  a  citizen  within  meaning  of  Constitution; 
Grace  v.  Insurance  Co.,  109  U.  S.  285,  27  L.  935,  3  S.  Ct  211,  holding 
insufficient  averment  that  plaintiffs  "are  of  the  county  of  Kin^s 
and  State  of  New  York; "  Brown  v.  Noyes,  2  Wood.  &  M.  79,  F.  C. 
2,023,  where  court  held  to  have  prima  facie  jurisdiction  if  parties 
are  alleged  to  be  citizens  of  different  States;  Parkhurst  v.  Kinsman, 

3  Wood.  &  M.  174,  F.  O.  10,761,  holding  averment  that  party  is 
"  commorant "  in  a  State,  insufficient;  Allen  v.  Blunt  1  Blatchf.  485, 
F.  C.  215,  where  jurisdiction  of  court  depended  upon  service  of  sub- 
poena in  district  and  jurisdiction  denied,  such  service  not  appearin^j; 
affirmatively  on  the  record;  Sherman  v.  Windsor,  etc.,  Co.,  19 
Blatchf.  315,  11  Fed.  Rep.  852;  Prentiss  v.  Barton's  Exr.,  1  Brock. 
392,  F.  C.  11,384,  holding  further  that  person  does  not  renounce 
citizenship  by  reason  of  absence  from  State  for  purpose  of  business; 
Berlin  v.  Jones,  1  Woods,  639,  F.  O.  1,343,  holding  averment  that 
party  is  a  citizen  of  Southern  District  of  Alabama,  equivalent  to 
averment  that  he  Is  citizen  of  State  of  Alabama;  Merchants*  Bank 
V.  Brown,  4  Woods,  264,  17  Fed.  161,  as  to  petition  for  removal  of 
cause;  Speigle  v.  Meredith,  4  Biss.  126,  F.  O.  13,227,  holding  insuffi- 
cient averment  that  residence  of  defendants  is  unknown;  Stephen- 
son V.  The  Francis,  21  Fed.  Rep.  718,  dismissing  libel  and  holding 
description  of  charterers  as  being  "of  the  city  of  New  York,"  not 
sufficient  averment  of  residence  to  establish  maritime  lien;  United 
States  V.  Woolsey,  28  Fed.  Cas.  769,  holding  further  that  defect  may 
be  taken  advantage  of  by  demurrer;  Commissioners  Court  of  Talla- 
dega Co.  V.  Thompson,  18  Ala.  697,  holding  that  in  order  to  establls^h 
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Jurisdiction  of  County  Court  of  roads  It  must  appear  afflrmativelf 
that  road  Is  within  county;  Ingraham  v.  Arnold,  1  J.  J.  Marsh.  407, 
holding  that  where  Jurisdiction  limited,  necessary  facts  must  be 
averred  in  declaration;  Jim  y.  The  State,  3  Mo.  163,  holding  further 
as  to  means  of  taking  advantage  of  defect;  North  River  Steamboat 
Co.  V.  Hoffman,  5  Johns.  Ch.  303,  denying  petition  for  removal 
where  some  of  the  parties,  plaintiffs  and  defendants  respectively, 
were  citizens  of  same  State.  Approved  in  Donaldson  y.  Hazen, 
Hemp.  424,  F.  C.  3,d84,  discussing  general  subject 

2  Cr.  9,  10,  2  L.  191,  WILLIAMS  v.  LYLES. 

Variance  between  bond  and  ezecntion.— Mere  error  In  recitals 
of  sums  in  forthcoming  bond,  given  for  stay  of  ezecntion,  does  not 
invalidate  bond  where  whole  sum  for  which  bond  was  given  was 
amount  of  debt  and  costs  of  execution,  p.  10. 

Rule  applied  in  Holt  ▼..  Lynch,  18  W.  Ya.  571,  holding  that  cohere 
recital  sets  forth  larger  sum  than  is  due,  it  is  not  such  variance  as 
'Will  Invalidate  bond,  but  Judgment  should  be  given  for  amount 
actually  due. 

2  Cr.  10-33,  2  L.  191,  FAW  ▼.  MARSTELLBIL 

Contract  for  payment  of  distinct  sums  of  money  at  different 
times  is  of  the  nature  of  distinct  contracts,  and  an  action  of  debt 
lie?  for  each  as  it  becomes  due,  p.  24. 

Cited  and  applied  in  Davis  v.  Preston,  Q  lla.  85,  as  to  contract  to 
pay  certain  sum  for  services  in  semi-annual  installments;  Broumel 
V.  Rayner,  68  Md.  60,  11  Atl.  834,  holding  that  where  contract  pro- 
vides for  paving  certain  streets,  waiver  as  to  some  streets  does  not 
impair  obligation  as  to  others. 

Parol  evidence  is  inadmissible  to  contradict  terms  of  deed,  p.  29. 

Applied  in  Warner  v.  Brinton,  29  Fed.  Cas.  238,  holding  void,  will 
containing  patent  ambiguity;  Ratllff  v.  Ellis,  2  Iowa,  63,  63  Am.  Deo. 
473,  holding  parol  evidence  Inadmissible  to  change  absolute  deed 
into  trust  deedt  in  absence  of  fraud,  accident  or  mistake. 

Construction  of  statutes.— Positive  and  explicit  provisions  in  a 
statute,  comprehending  in  terms  a  whole  class  of  cases,  are  not  to 
be  restrained  by  applying  to  those  cases  an  implication  drawn  from 
subsequent  words,  unless  such  implication  be  clear,  necessary  and 
Irresistible,  p.  24. 

A  number  of  citing  cases  apply  this  rule:  National  Bank  v.  City 
of  St  Joseph,  24  Blatchf.  440,  31  Fed.  Rep.  218,  construing  statute 
providing  for  issue  of  bonds  by  city;  United  States  v.  Debs,  64  Fed- 
Rep.  749,  where  expression  **  in  restraint  of  trade  "  held  to  extend 
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not  only  to  combination  In  form  of  trusts,  but  also  to  combinations 
of  labor;  Bartlett  v.  Morris,  9  Port  268,  where  statute  autborizius 
alien  to  inherit  such  estates  as  she  might  have  inherited  had  she 
not  been  an  alien,  held  not  to  have  removed  alien  ancestor's  dis- 
ability to  transmit  property  to  her;  Mangham  v.  Cox,  29  Ala.  88, 
holding  liability,  under  statute  providing  against  transportation  of 
slave  without  master's  written  consent,  to  extend  to  such  act  com- 
mitted unintentionally;  Slmington  y.  State,  5  Ind.  484,  interpret! q;; 
act  prescribing  jurisdiction  of  courts;  Leonard  y.  Wiseman,  31  Md. 
205,  construing  act  providing  for  bounty  to  volunteers  and  enlisted 
men,  holding  it  to  repeal  prior  statute  so  far  as  inconsistent;  Jim  v. 
State,  3  Mo.  167,  as  to  construction  generally;  Chamberlain  y.  West- 
em  Transportation  Co.,  44  N.  Y.  311,  4  Am.  Rep.  686,  holding  exemp- 
tion of  carrier  from  liability  for  loss  by  fire  of  "  any  goods  or  mer- 
chandise whatsoever,"  to  extend  to  baggage  of  passengers;  Stiles  v. 
Murphy,  4  Ohio,  97,  construing  statute  prescribing  effect  of  Judg- 
ment as  lien;  and  in  Walden  v.  Lane,  1  Overt  75,  as  to  statute  limits 
Ing  jurisdiction  of  Justices'  Courts. 

Construction,  of  statutes.—  Where  a  case  is  shown  to  be  out  of 
the  mischief  guarded  against,  or  out  of  the  spirit  of  the  law,  the 
letter  of  the  statute  will  not  be  deemed  so  unequivocal  as  to  abso- 
lutely exclude  another  construction,  p.  29. 

Principle  applied  in  Jim  v.  State,  3  Mo.  170,  construing  statute 
providing  for  change  of  venue  on  ground  of  Interest  of  judge;  Ayers 
V.  Lawrence,  59  N.  Y.  199,  holding  that  under  act  for  "protection 
of  taxpayers  against  wrongful  acts  of  public  officers  or  agents" 
action  lay  to  prevent  unauthorized  act  by  special  commissioner. 

Contract—  Obligation  of  contract  to  pay  "  current  money "  is 
satisfied  by  payment  of  that  which  the  law  recognizes  as  money 
when  payment  is  due,  p.  32. 

Principle  affirmed  and  applied  in  Legal  Tender  Cases,  12  Wall. 
548,  20  L.  311,  upholding  power  of  congress  to  make  United  States 
notes  legal  tender;  but  distinguished  in  dissenting  opinion,  Herbert 
V.  Eaton,  43  Ala.  553,  hpiding,  however,  that  true  criterion  is  value 
of  property  at  date  of  sale;  so  also  in  Bozeman  v.  Rose's  Exrs.,  51 
Ala.  325;  Higglns  v.  Bear  River  Mining  Co.,  27  Cal.  161,  but  holding 
further  as  to  effect  of  agreement  to  pay  In  jmrticular  kind  of  money; 
dissenting  opinion  in  Hepburn  v.  Griswold,  2  Duv.  (Ky.)  72,  major- 
ity holding  legal  tender  acts  unconstitutional;  Howe  v.  Nickerson, 
14  Allen,  402,  where  court  refused  to  enforce  specific  performance 
of  award  to  pay  certain  number  of  dollars  "in  gold;"  applied  In 
George  v.  Concord,  45  N.  H.  448,  under  similar  facts.  Cited  in 
Metropolitan  Bank  v.  Van  Dyck,  27  N.  Y.  454,  as  to  satisfaction  of 
mortgage;  Legal  Tender  Cases,  52  Pa.  St.  70,  where  rent  payable  In 
"  lawful  silver  money  "  held  satisfied  by  payment  in  treasury  notes; 
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Dearing's  Admx.  y.  Bucker,  18  Gratt  450,  as  to  note  taken  in  lieu  of 
payment  in  Confederate  currency.  Criticised  In  dissenting  opinion, 
Legal  Tender  Cases,  12  Wall.  661,  20  L.  348. 

2  Cr.  33,  2  L.  198,  OGLB  v.  LEE. 

Certificate  of  dlTislon.— Court  can  consider  only  questions  upon 
^hich  Judges  below  divided  in  opinion,  p.  33. 

Cited  approvingly  on  this  point  in  Ward  v.  Chamberlain,  2  Black, 
434,  17  L.  323,  refusing  to  consider  Irregularities  in  proceedings 
below;  dissenting  opinion,  Dow  v.  Johnson,  100  U.  S.  173,  25  L.  637, 
majority  holding  that  Circuit  Court  could  take  cognizance  of  certifi- 
cate of  division  in  a  case  not  within  its  Jurisdiction,  in  first  instance; 
State  V.  Crocker,  5  Wyo.  398,  40  Pac.  684,  holding  that  although 
questions  may  be  reserved  before  Judgment,  hearing  of  them  upon 
certificate  is  within  appellate  Jurisdiction  of  higher  court 

Certificate  of  division.— By  determination  of  questions,  parties 
are  not  precluded  from  bringing  writ  of  error  on  final  Judgment 
below,  p.  33. 

Bule  applied  in  Daniels  v.  Bailroad  Co.,  3  WalL  255,  18  L.  225, 
dismissing  action  for  want  of  Jurisdiction,  certificate  having  brought 
up  whole  case,  both  fact  and  law,  although  by  single  points;  Bagg 
V.  City  of  Detroit,  5  Mich.  70,  holding  that  it  is  no  objection  to 
Jurisdiction  that  whole  matter  may  be  again  brought  up  on  appeal. 

Interlocatory  decree  may  be  reversed  by  court  at  any  time,  p.  33. 

Cited  approvingly  on  this  proposition  in*  Griffin  v.  Oman,  9  Fla. 
47,  as  to  decree  directing  reference  for  purpose  of  ascertaining 
material  facts;  dissenting  opinion  in  County  of  Cook  v.  Canal  Co., 
131  111.  519,  23  N.  E.  632,  majority  holding  that  after  term  has  ex- 
pired, court  has  no  authority  at  subsequent  term  to  set  aside  decree 
granting  new  trial;  Deickhart  v.  Butgers,  45  Mo.  136,  as  to  decree 
directing  payment  of  sum  to  be  ascertained  by  referee. 

2  Cr.  33-64,  2  L.  199,  PENNINGTON  v.  OOXB. 

Construction,  of  statutes.— Every  part  of  an  act  must  be  con- 
sidered to  discover  intent  of  legislature,  p.  52. 

This  rule  has  been  applied  in  the  following  citing  cases,  constru- 
ing various  statutes:  United  States  v.  Freeman,  3  How.  565,  11  L. 
728;  dissenting  opinion,  Henderson's  Distilled  Spirits,  14  Wall.  68, 
20  L.  820;  Arthur  v.  Lahey,  96  U.  S.  117,  24  L.  767;  Wilson  v.  Bous- 
seau,  1  Blatchf.  84,  F.  C.  17,832;  In  re  Jayne,  28  Fed.  Bep.  424;  Cross 
V.  Seeberger,  30  Fed.  Bep.  428;  Van  Patten  v.  Chicago,  etc..  By.  Co., 
81  Fed.  Bep.  547;  Eslava's  Heirs  v.  Boiling,  22  Ala.  736;  State,  ex 
rel.  V.  Commissioners,  20  Fla.  432;  Akin  y.  Freeman,  49  Ga.  54; 
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Lyies  V.  Barnes,  40  Miss.  609;  Larned  v.  Corley,  43  Miss.  695;  N.  O. 
J.  &  G.  N.  Ry.  Go.  v.  Evans,  49  Miss.  788;  Jim  v.  State,  8  Mo.  167, 
170;  State  v.  Delesdenier,  7  Tex.  106. 

2  Cr.  64-126,  2  L.  208,  MURRAY  v.  THE  CHARMING  BETSEY. 

Construction  of  acts  of  congress.—  An  act  of  congress  ought  never 
to  be  construed  to  violate  the  law  of  nations,  if  any  other  possible 
construction  remains,  p.  118. 

Cited  and  applied  in  opinion  rendered  by  Appleton  and  Kent,  JJ., 
to  house  of  representatives,  declaring  "  personal  liberty  acts  "  con- 
stitutional, 46  Me.  587;  Ex  parte  Blumer,  27  Tex.  740,  holding  for- 
eigners not  domiciled  in  Confederate  States  not  liable  to  enrollment 
under  conscript  laws. 

Admiralty  forfeiture.— Vessel  and  cargo  belonging  to  one,  who, 
though  born  in  the  United  States,  was  resident  of  Danish  island, 
and  had  talcen  oath  of  allegiance  to  king  of  Denmark,  is  not  liable 
to  forfeiture  under  act  suspending  intercourse  with  France,  p.  120. 

Cited  and  rule  applied  in  Sands  v.  Knox,  3  Cr.  503,  2  L.  512,  hold- 
ing that  nonintercourse  act  imposed  no  liability  upon  United  States 
yessels  sold  bona  fide  to  foreigners,  while  act  in  force;  United  States 
V.  Wong  Kim  Ark,  169  U.  S.  658,  42  L.  894,  18  S.  Ct  460,  holding 
child  born  of  Chinese  parents  resident  in  this  country,  to  be  citizen 
within  meaning  of  fourteenth  amendment;  Comitis  v.  Parkerson,  56 
Fed.  Rep.  558,  holding  actual  removal  from  country  and  acquisition 
of  domicile  elsewhere  to  be  condition  precedent  to  expatriation; 
Schooner  Amado  and  Cargo,  1  Newb.  407,  F.  C.  12,005,  holding  liable 
to  forfeiture,  vessel  owned  by  Frenchman  domiciled  In  Mexico,  with 
which  country  United  States  was  at  war;  dissenting  opinion  In  Amy 
V.  Smith,  1  Litt.  (Ky.)  341,  majority  holding  free  negro  not  citizen 
by  reason  of  birth  in  this  country;  Lyndon  v.  Danville,  28  Vt.  816. 
holding  that  alien  bom  does  not  have  settlement  in  State  which  his 
father  had,  if  before  birth  of  child,  father  removed  into  foreign 
jurisdiction  and  "did  not  return.  Cited  In  general  discussion  of 
subject  in  note  to  The  Mary  and  Susan,  1  Wheat.  55,  4  L.  35,  n.; 
United  States  v.  One  Hundred  and  Fifty-nine  Packages,  27  Fed. 
Cas.  286,  290. 

Seizure,  probable  cause  for.— To  constitute  probable  cause  there 
must  have  been  substantial  reason  for  believing  vessel  to  have  been, 
wholly  or  in  part,  an  American  vessel,  within  description  of  act,  or 
hired  or  employed  by  Americans,  or  sold  for  purpose  of  carrying 
on  trade  prohibited,  p.  121. 

Cited  in  The  George,  1  Mason,  27,  F.  C.  5,328,  holding  sufficient 
circumstances  which  warrant  reasonable  suspicion  of  illegal  con- 
duct; Burke  y.  Trevitt,  1  Mason,  102,  F.  0.  2,163,  where  officer  of 
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revenue,  seizing  vessel  under  probable  cause,  held  liable  only  for 
ordinary  neglect;  The  Ship  La  Manche,  2  Sprague,  224,  F.  0.  8,004, 
holding  probable  cause  to  be  excuse,  although  vessel  acted  involun- 
tarily, and  was  misled  by  mistakes  of  revenue  officers  of  captor's 
government;  Williams  v.  Delano,  155  Mass.  14,  28  N.  E.  1123,  hold- 
ing further  pendency  of  libel  for  forfeiture  of  vessel  to  be  bar  to 
action  of  conversion  against  captor.  Cited  approvingly,  but  with- 
out particular  application  in  The  Marianna  flora,  3  Mason,  123, 
F.  C.  9,080,  and  Shattuck  v.  Malley,  1  Wash.  247,  F.  C.  12,714. 

Keasure  of  damages  for  illegal  selsure  is  actual  prime  cost  of 
vessel  and  cargo,  with  interest  thereon,  including  insurance  actually 
paid,  and  such  expenses  as  necessarily  inured  in  bringing  vessel  into 
port,  p.  125. 

Rule  applied  in  Manro  v.  Almeida,  10  Wheat  486,  6  L.  372,  hold- 
ing further  that  damages  are  decreed  against  person  of  libellant; 
The  Scotland,  105  U.  S.  36,  26  L.  1005,  holding  that  if  cargo  has 
no  market  value  in  place  of  shipment,  measure  is  price  at  port  of 
destination  with  fair  deduction  for  profits  and  charges;  The 
Schooner  Lively  and  Cargo,  1  Gall.  322,  F.  C.  8,403,  holding  sup- 
posed loss  of  cargo  not  to  be  item  of  damages;  in  Dyer  v.  National 
etc.,  Co.,  14  Blatchf.  489,  F.  C.  4,225,  and  in  the  Mary  J.  Vaughn, 

2  Ben.  50,  F.  O.  9,217,  ruling  similarly  in  action  for  damages  for 
loss  of  vessel  in  collision;  also  in  Pacific  Ins.  Co.  v.  Conrad,  1  Bald. 
143,  F.  C.  10,647,  sustaining  right  of  holder  of  goods  on  respondentia 
bond,  to  recover  for  illegal  seizure;  The  Propeller  Galatea,  6  Ben. 
262,  F.  C.  5,185,  holding  further  that  report  of  commission  to  assess 
damages  should  state  items  explicitly;  The  Aleppo,  7  Ben.  l!?5,  F.  C. 
158,  holding  that  where  contract  price  of  cargo  included  expenses 
for  drayage,  charges  for  brokerage,  and  commissions  and  consul's 
certificates,  they  should  be  allowed  as  part  of  prime  cost  Cited 
approvingly  in  discussion  of  general  subject  in  Malley  v.  Shattuck, 

3  Cr.  489,  2  L.  608. 

Defect  apxMurent  on  face  of  report  assessing  damages  is  not  cured 
by  failure  of  party  to  except  to  it  P*  125. 

Cited  to  same  effect  in  Whitehead  v.  Perie,  15  Tex.  15,  as  to  ac- 
count of  auditor,  which  failed  to  state  items  as  required  by  statute. 

Miscellaneous  citations.— Cited  in  Price  v.  Thornton,  10  Mo.  138, 
on  point  that  owners  of  vessel  are  liable  for  tortious  acts  of  master, 
unless  they  are  acts  of  piracy.  Cited  erroneously  in  Turley  v. 
Dreyfus,  33  La.  Ann.  887. 

2  Cr.  126,  2  L.  229,  CAPRON  v.  VAN  NOORDEN 

Jurisdiction  of  United  States  courts.— Circuit  Court  has  not 
jurisdiction  where  record  does  not  show  aflirmativeiy  that  plaintiff 
Is  an  alien  or  a  citizen  of  a  particular  State,  p.  126. 
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A  number  of  citations  approve  and  apply  this  principle:    Brown 
y.  Keene,  8  Pet  116,  8  L.  886,  holding  insufflcient,  allegation  that 
party  is  "resident  of  Louisiana;"  Bank  of  IJ.  S.  y.  Moss,  6  How. 
89,  12  L.  835,  holding,  however,  that  where  declaration  contains 
special  and  common  counts,  and  jurisdiction  is  not  apparent  as  to 
special  counts,  if  common  counts  are  sustained  court  will  not  set 
aside   judgment   unless   objection    made    during   trial;    dissenting 
opinion,  Marshall  v.  B.  &  O.  B.  R.  Co.,  16  How.  340,  14  L.  964, 
majority  holding  sufficient,  averment  that  **  defendants  are  a  body 
corporate  created  by  legislature  of  Maryland;"  B5rs  v.  Preston,  111 
T7.  S.  263,  28  L.  422,  4  S.  Ct.  412,  holding  alienage  not  presumable 
from  mere  fact  that  party  is  consul  In  this  country  of  foreign  gov- 
ernment; Stuart  V.  Baston,  156  U.  S.  47,  39  L.  341,  15  S.  Ct  2CS, 
holding  insufficient,  allegation  that  plaintiff  is  "  a  citizen  of  Londou, 
England;"  Brown  v.  Noyes,  2  Wood.  &  M.  80,  F.  C.  2,023,  wher^ 
court  held  to  have  prima  facie  jurisdiction  where  diverse  citizenship 
alleged;  Parkhurst  v.  Kinsman,  3  Wood.  &  M.  174,  P.  O.  10,761, 
holding  insufficient  allegation  that  party  is  "commorant"  In  a 
State;  Berlin  v.  Jones,  1  Woods,  639,  F.  C«  1,343,  holding  averment 
that  defendant  is  citizen  of  Southern  District  of  Alabama,  equiva- 
lent to  averment  that  he  is  citizen  of  State  of  Alabama;  Donaldson 
V.  Hazen,  Hemp.  424,  F.  C.  3,984,  holding  further  that  the  record 
must  show  one  of  parties  to  be  citizen  of  State  where  action  brought; 
Speigle  V.  Meredith,  4  Biss.  126,  F.  C.  13,227,  holding  insufficient, 
an  averment  that  residence  of  some  of  defendants  Is  unknown; 
Fidellter  v.  United  States,  1  Sawy.  156,  1  Abb.  (U.  S.)  579,  P.  C.  4,755, 
holding  that  where  seizure  of  vessel  is  jurisdictional  fact,  It  must 
be  alleged;  also  in  Commissioners'  Court  v.  Thompson,  18  Ala.  697, 
holding  that  in  order  to  establish  jurisdiction  of  a  County  Court  of 
roads,  it  must  appear  affirmatively  that  road  is  within  county;  dis- 
senting opinion,  Ex  parte  Holman,  28  Iowa,  156,  on  point  that  con- 
sent cannot  confer  jurisdiction,  majority  holding  that  mandamus 
is  not  In  nature  of  a  new  and  original  action,  but  ancillary  to  an 
original  action;  Ingraham  y.  Arnold,  1  J.  J.  Marsh.  407,  as  to  aver- 
ment of  jurisdictional  facts  where  jurisdiction  of  court  special  and 
limited;  Beebe  v.  Armstrong,  11  Mart  (O.  S.)  441,  as  to  averments 
in  petition  for  removal  of  cause;  Klein  v.  Pillsbury,  29  La.  Ann. 
790,  applying  principle  in  holding  that  where  statute  prescribes  foim 
of  warrant  any  other  form  is  of  no  effect;  North  River  Steamboat 
Co.  V.  Hoffman,  5  Johns.  Ch.  303,  holding  that  cause  cannot  be  re- 
moved to  Circuit  Court  where  some  of  parties,  plaintiffs  and  de- 
fendants respectively,  are  citizens  of  same  State;  Myers  v.  Berry,  3 
Okl.   618,   41   Pac.   582,   holding  jurisdiction    of   subject-matter  is 
determined  from  allegations.    The  principal  case  has  also  been  cited 
in  the  following  cases  discussing  the  general  subject    Dred  Scott 
V.  Sandford,  19  How.  402,  430,  15  L.  699,  711;  dissenting  opinion, 
SaUsbury  v.  State,  6  Conn.  106;  Wandllng  v.  Straw,  25  W.  Va.  700k 
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Appeal  and  error.—  Plaintiff  may  assign  for  error,  want  of  jarl8> 
diction  of  couit  in  which  he  instituted  suit,  p.  126. 

Discussed  and  affirmed  in  Dred  Scott  v.  Sandford,  19  How.  473, 
518,  566,  15  L.  729.  748,  768.  Cited  in  M.  C.  &  L.  M.  Ry.  Co.  v.  Swan, 
111  U.  S.  382,  383,  28  L.  464,  4  S.  Ct.  511,  512,  where  plaintiff  alleged 
citizenship  of  defendant  as  unknown;  also  In  Mexican,  etc.,  R.  B. 
Co.  V.  Davidson,  157  U.  S.  208,  39  L.  675,  15  S.  Ct.  565,  on  same 
point;  United  States  v.  New  Bedford  Bridge,  1  Wood.  &  M.  406,  F.  0/ 
15.867,  holding  further  that  objection  may  be  made  at  any  time; 
likewise  in  Van  Antwerp  v.  Hubbard,  7  Blatchf.  441,  F.  C.  16,826; 
Bobyshall  ▼.  Oppenheimer,  4  Wash.  483,  F.  C.  1,592,  holding,  no 
inference  in  favor  of  Jurisdiction  can  be  drawn  from  trial  and 
Judgment  of  cause;  so  also  in  The  John  C.  Sweeney,  55  Fed.  Bep. 
541.  dismissing  libel  after  hearing  on  merits;  Wabash  By.  Co.  y. 
Barbour,  73  Fed.  Bep.  516,  43  U.  S.  App.  102,  as  to  removal  to  court 
lacking  Jurisdiction;  Hale  v.  CrowelVs  Admx.,  2  Fla.  538,  539,  50  Am. 
Dec.  300,  303,  allowing  appeal  from  Judgment  in  action  upon  Joint 
contract,  against  one  defendant  after  action  discontinued  as  to 
others;  Teal  v.  Bussell,  2  Scam.  321,  holding  it  to  be  error  to  take 
final  Judgment  against  parties  defaulting  in  action  against  several, 
before  plea  filed  by  others  disposed  of;  Jones  v.  Wight  4  Scam.  339, 
39  Am.  Dec.  418,  as  to  plaintiff's  right  to  bring  error  when  Judgment 
rendered  In  his  favor,  in  order  to  allow  him  to  commence  new  ac- 
tion; Thayer  v.  Flnley,  36  IlL  264,  where  entry  of  confession  of 
Judgment  without  consent  of  plaintiff  held  to  be  error;  Jordan  v. 
Dennis,  7  Met  590,  as  to  Judgment  in  replevin  rendered  in  Justice 
Court;  Downing  v.  Still,  43  Mo.  318,  holding  void.  Judgment  rendered 
by  court  lacking  Jurisdiction;  also  in  Evans  v.  Ills,  7  Ohio  St  235, 
and  Abrams  v.  Jones,  4  Wis.  808,  on  same  point  Cited  approvingly 
in  Blcks  v.  Hall,  4  Port.  180;  Jim  v.  State,  3  Mo.  163,  168,  dlscus- 
ing  subject  of  appeal  generally.  Cited  also  in  dissenting  opinion, 
Lincoln,  etc..  Mining  Co.  v.  District  Court  7  N.  Mex.  530,  38  Pac.. 
584,  but  application  not  apparent 

Distinguished  in  Monti  v.  Bishop,  3  Colo.  607,  where  appeal  de- 
nied defendant  in  equity  who  obtained  affirmative  relief  upon 
answer  praying  only  to  he  "  hence  dismissed ;  "  Ward  v.  Bull,  1  Fla. 
275,  refusing  to  allow  appeal  where  error  one  of  fact 
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Corporations.— Corporate  powers  are  derived  from  the  charter 
and  can  be  exercised  only  in  the  manner  authorized  by  it  pp. 
166-168. 

The  citations  show  this  to  be  a  great  leading  case  upon  this 
proposition,  and  affirm,  follow  and  apply  the  doctrine  in  a  variety 
of  ways:  United  States  Bank  v.  Dandridge,  12  Wheat  98,  101,  6 
Ifc  564,  505,  holding  however,  that  when  by-laws  provide  for  accept- 
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ance  of  cashier's  bond,  such  provision  is  merely  directory,  and  ac- 
ceptance not  a  condition  precedent  to  legal  performance  of  duties; 
Bank  of  Augusta  t.  Earle,  13  Pet.  587,  10  L.  307,  holding  power  lo 
purchase  bills  of  exchange  includes  foreign  bills;  Perrine  t.  Chesa- 
peake, etc.,  Canal  Co.,  9  How.  184,  13  L.  97,  where  power  to  take 
toll  for  commodities  held  not  to  include  power  to  take  toll  for  vessel 
or  passengers;  Pearce  v.  Madison,  etc.,  R.  R  Co.,  21  How.  444,  1^ 
L.  185,  holding  power  to  do  all  necessary  to  construct  lines  does 
not  include  power  to  consolidate;  dissenting  opinion,  Rogers  v.  City 
of  Burlington,  3  WalL  669,  18  L.  84,  as  to  power  of  municipal  cor- 
poration to  borrow  money;  Sumner  v.  Marcy,  3  Wood.  &  M.  112,  F. 
C.  13,609,  holding  powers  of  lumber  corporation  do  not  include  power 
to  purchase  stock  in  bank  for  purpose  of  securing  control;  Russell 
V.  Topping,  5  McLean,  197,  F.  C.  12,163,  as  to  powers  of  bank  to  hold 
real  estate;  Alabama,  etc.,  R.  R.  v.  Jones,  5  Bank.  Reg.  106,  1  Fed. 
Cas.  278,  where  corporation  was  not  authorized  to  carry  on  business 
necessary  to  bring  it  within  bankruptcy  act  and  proceedings  dis- 
missed; Hitchcock  V.  City  of  Galveston,  2  Woods,  286,  F.  C.  6,532, 
applying  principle  to  municipal  corporation  in  exercise  of  powers 
to  construct  and  repair  sidewalks;  Merrill  v.  Monticello,  138  U.  S. 
687,  34  L.  1075,  11  S.  Ct  446,  construing  strictly  section  in  municipal 
charter  providing  method  of  issuing  bonds;  Pullan  v.  Railroad  Co., 
4  Biss.  41,  F.  C.  11,461,  holding  void,  a  mortgage  of  corporate  fran- 
chise, power  to  execute  such  mortgage  not  being  inferable  from 
power  to  mortgage  "  road,  income  and  other  property; "  Laclede 
Fire  Brick  Co.  v.  Hartford,  etc.,  Ins.  Co.,  60  Fed.  Rep.  358,  19  U.  S. 
App,  510,  as  to  manner  of  executing  policies;  City  of  Superior  v. 
Morton,  63  Fed.  Rep.  359,  24  U.  S.  App.  59,  construing  strictly  pro- 
vision in  municipal  charter  prescribing  mode  of  executing  contracts; 
Citizens'  Ry.  Co.  v.  City  Ry.  Co.,  64  Fed.  Rep.  654,  as  to  provision  In 
charter  regarding  use  of  city  streets;  First  National  Bank  v.  Citizens'^ 
Bank,  9  Fed.  Cas.  87,  holding  that  bank  authorized  to  receive  de- 
posits generally  could  not  receive  special  deposit  in  nature  of  wager 
to  be  paid  to  one  of  two  persons  upon  certain  contingency. 

The  authority  of  this  case  throughout  the  State  courts  is  attested 
by  the  following:  State  v.  Stebbins,  1  Stew.  307,  as  to  inability  of 
corporation  to  exercise  of  banking  powers  in  absence  of  express 
authorization;  State  v.  Mayor,  etc.,  of  Mobile,  5  Port  310,  30  Am. 
Dec.  567,  where  power  to  regulate  width  of  streets  generally  held 
not  to  apply  to  street  whose  width  is  fixed  by  charter;  Smith  v.  In- 
surance Co.,  4  Ala.  561,  as  to  section  of  charter  prescribing  method 
of  investing  corporation  capital;  Ex  parte  Burnett  30  Ala.  465. 
where  power  to  fix  price  of  liquor  licenses  held  not  to  authorize 
fixing  of  prohibitory  license;  City  of  Selma  v.  Mullen,  46  Ala.  414, 
sustaining  power  of  city  to  contract  by  parol  where  manner  not 
otherwise  prescribed;  Lindauer  v.  Insurance  Co.,  13  Ark.  471,  holdlnj? 
that  agreement  to  cancel  policy  must  be  executed  in  same  manner 
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as  that  prescribed  for  execution  of  policies;  Dunbar  v.  Alcalde,  etc, 
of  San  Francisco,  1  Cal.  356,  as  to  act  of  dty  officers  in  destroying 
building   to   arrest  progress   of  lire;   Holland   v.    San    Francisco, 
7    Cal.    375,    as    to    method    prescribed    for    sale    of    city    prop- 
erty;  but   see   also   McCracken    v.    San    Francisco,    16   Cal.    619, 
oyerruling  preceding  case  under  similar  facts;  Zottman  v.  San  Fran- 
cisco. 20  Cal.  102,  81  Am.  Dec.  101,  construing  strictly,  provision 
regulating  method  of  awarding  contracts  for  public  improvements; 
also  in  French  v.  Teschemaker,  24  Cal.  550,  as  to  method  prescribed 
for  investing  dty  funds,  citing  preceding  case;  Hartford  Bank  v. 
Hart,  3  Day,  495,  as  to  power  of  banking  corx>oration  to  discount 
notes;  Weston  v.  Estey,  22  Colo.  344,  45  Pac.  370,  denying  power 
of  bank  to  enter  into  contract  to  engage  in  mining;  New  York  Fire- 
men Ins.  Co.  V.  Ely,  5  Conn.  568,  13  Am.  Dec.  101,  holding  prohibi- 
tion in  charter  against  exercising  banking  powers  includes  loaning 
of  money;  Thames  Mfg.  Co.  v.  Lathrop,  7  Conn.  556,  as  to  method 
of  assessing  taxes  prescribed  in  city  charter;  Berlin  v.  New  Britain, 
9  Conn.  180,  construing  strictly  limitations  on  city  power  to  regulate 
streets;  dissenting  opinion,   Philadelphia  Loan  Co.   v.  Towner,   13 
Conn.  267,  majority  holding  that  where,  under  statute,  contracts 
tainted  with  usury  were  not  absolutely  void,  charge  by  corporation 
of  greater  interest  than  that  prescribed  in  the  charter  did  not  render 
contract  void;  dissenting  opinion,  Stamford  Bank  v.  Ferris,  17  Conn. 
275,  majority  holding  transfer  of  stock  to  cashier  In  his  own  name, 
effective  as  transfer  to  bank;  Couch  v.  Insurance  Co.«  38  Conn.  187, 
9  Am.  Bep.  379,  holding  further  as  to  inability  of  corporation  •to 
waive  provisions  in  charter;  also  in  dissenting  opinion.   Southern 
Ins.  &  Trust  Co.  v.  Lanier,  5  Fla.  171,  on  same  point;  American 
Colonization  Society  v.  Garlrell,  23  Ga.  452,  where  corporation  em- 
powered to   receive  property   for  the  purpose  of  colonizing   free 
negroes,  held  not  capable  of  taking  slaves  under  a  will,  for  purpose 
of  sending  them  to  Africa;  Betts  v.  Menard,  Breese,  400,  denying 
right  of  municipality  to  grant  ferry  privileges  to  corporation,  charter 
providing  for  grant  to  "  person; "  Metropolitan  Bank  v.  Godfrey,  1S3 
111.  552,  as  to  right  of  banking  corporation  to  hold  real  property 
under  charter;  Doe  v.  Chunn,  1  Blackf.  337,  holding  that  power  of 
munldpal  corporation  to  sell  land  for  delinquent  taxes  confers  no 
power  to  execute  conveyance;  Leonard  v.  Insurance  Co.,  97  Ind.  304, 
construing  strictly  authorization  to  insure  unincumbered  property; 
Presbyterian,  etc..  Fund  v.  Allen,  106  Ind.  596,  7  N.  E.  319,  where 
provisions  as  to   method  of  contracting  held  to    be   mandatory; 
City  of  Davenport  v.  Kelley,  7  Iowa,  106,  as  to  exercise  by  municipal 
corporation  of  powers  incidental  to  granted  powers;  Coles  v.  Insur- 
ance Co.,  18  Iowa,  429,  holding  that  insurance  corporation  cannot 
be  sued  upon  policy  annulled  pursuant  to  charter;  dissenting  opin- 
ion. Cook  V.  School  District,  40  Iowa,  446,  majority  holding  defend- 
ant liable  on  parol  contract  for  employment  of  teacher,  although 
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statute  provided  that  such  contracts  be  In  writing;  Bank  of  U.  S.  v. 
Norvell,  2  A.  K.  Marsh.  102,  holding  corporation  confined  to  char- 
ter powers  in  suing  on  note;  Breaux  v.  Parish  of  Iberville,  23  La. 
Ann.  236,  as  to  power  of  officers  to  bind  city  by  issuing  notes;  Lay- 
cock  V.  City,  35  La.  Ann.  477,  denying  power  of  city  council  to 
ratify  unauthorized  contract  for  purchase  of  gas,  although  city  had 
received  benefit;  dissenting  opinion,  Bragdon  v.  Insurance  Co.,  42 
Me.  267,  majority  holding  that  custom  may  change  rule;  Weckler 
V.  The  Bank,  42  Md.  590,  20  Am.  Rep.  101,  as  to  power  of  banking 
cori)oration  to  sell  bonds  on  commission;  approved  in  Perry  v. 
House  of  Refuge,  63  Md.  23,  52  Am.  Rep.  498,  ruling  similarly  in 
holding  corporation  not  liable  for  unauthorized  assault  by  officers; 
Mclntyre  v.  Ingraham,  35  Miss.  55,  where  power  to  assign  notes 
held  not  implied  from  general  power  to  hold  property;  Mobile,  etc., 
R.  R.  Go.  V.  Franks,  41  Miss.  511,  holding  that  railroad  corporation 
cannot  limit  common-law  liability  as  carriers;  Plahto  v.  Insurance 
Co.,  38  Mo.  255,  holding  by-laws  to  govern  strictly  method  of  issu- 
ing policies;  Ruggles  v.  Collier,  43  Mo.  375,  as  to  provision  in  city 
charter  prescribing  method  of  regulating  street  paving;  Matthews 
V.  Skinner,  62  Mo.  332,  21  Am.  Rep.  427,  construing  strictly  charter 
provision  as  to  holding  of  land;  Lebcher  v.  Commissioners,  etc.,  9 
Mont  320,  23  Pac.  714,  as  to  power  of  county  to  regulate  mode  of 
caring  for  poor;  Trustees  v.  Peaslee,  15  N.  H.  831,  as  to  powers  of 
trustees  of  charitable  corporation;  Bergen  v.  Clarkson,  6  N.  J.  L.  364, 
construing  strictly  provision  in  city  charter  regulating  method  of 
levying  taxes;  Paxson  v.  Sweet,  13  N.  J.  L.  203,  as  to  implied  powers 
of  municipal  corporation;  Beatty  v.  Insurance  Co.,  2  Johns.  114,  3 
Am.  Dec.  403,  as  to  provision  regulating  method  of  paying  losses; 
Hosack  V.  College  of  Physicians,  5  Wend.  552,  holding  corporation 
Incompetent  to  transact  business  on  days  other  than  those  specified 
In  charter;  Welland  Canal  Co.  v.  Hathaway,  8  Wend.  484,  24  Am. 
Dec.  55,  holding  corporation  not  estopped  to  deny  capacity  to  exe- 
cute unauthorized  contracts;  Safford  v.  Wyckoff,  4  Hill,  448,  con- 
struing statute  regulating  method  of  issuing  bills  of  exchange  by 
banks;  Bard  v.  Chamberlain,  3  Sandf.  Ch.  33,  holding  that  in  action 
at  law,  corporation  must  allege  powers;  see  also  dissenting  opinion 
in  Curtis  V.  Leavitt,  15  N.  Y.  257,  270;  Crocker  v.  Whitney,  71  N.  Y. 
166,  construing  strictly  provision  in  national  bank  act,  limiting 
amount  of  real  estate  to  be  held  by  bank;  State  v.  Railroad  Co., 
Busbee's  Law,  236,  holding  indictment  against  railroad  corporation 
must  allege  powers  and  duties;  Commissioners  of  Gallia  County  v. 
Holcomb,  7  Ohio,  232,  as  to  right  of  municipal  corporation  to  bring 
action  not  among  those  authorized  by  charter;  Bank  of  Chlllicothe 
v.  Town  of  ChlUlcothe,  7  Ohio  (Pt.  2),  36,  30  Am.  Dec.  187,  where 
power  to  effect  public  Improvements  held  to  include  power  to  bor- 
row money  necessary  for  such  puri)ose;  Bank  of  Chlllicothe  v. 
Swayne,  8  Ohio,  287,  32  Am.  Dec.  715,  holding  violation  of  prohlbl- 
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tion  against  usurious  interest  renders  contract  void;  State  v.  Gran- 
ville, etc.,  Society,  11  Ohio,  12,  holding  express  words  necessary  to 
confer  banking  powers;  Overmyer's  Lessee  v.  Williams,  15  Ohio,  31, 
as  to  power  of  railroad  corporation  to  hold  real  estate;  Straus  v. 
Insurance  Go.,  5  Ohio  St  62,  as  to  limitations  on  Investment  of 
capital;  Vanatta  v.  The  Bank,  0  Ohio  St  34,  as  to  method  prescribed 
for  discounting  notes;  Weckerley  v.  Lutheran  Oongregatlon,  3  Rawle, 
181,  holding  further  as  to  liability  of  corporation  for  acts  of  officers; 
Fowler  v.  Scully,  72  Pa.  St  461,  13  Am.  Rep.  702,  construing  section 
of  national  currency  act  prescribing  kind  of  securities  on  which 
banks  might  loan;  Malone  v.  Philadelphia,  147  Pa.  St  420,  23  Atl.  629, 
as  to  method  of  contracting  for  public  Improvements;  Boston,  etc., 
R,  R.  Go.  V.  New  York,  etc.,  R.  R.  Go.,  13  R.  I.  273,  holding  that 
power  limited  to  i)erformance  of  single  act  does  not  exist  after 
performance  of  act;  Ferguson  v.  Halsell,  47  Tex.  423,  holding  void, 
sale  of  county  property  at  private  sale,  where  statute  provided  for 
public  sale  at  auction  in  all  cases:  Noel  v.  San  Antonio,  11  Tex. 
Giv.  App.  585,  33  S.  W.  266,  holding  bond  issue  invalid  where 
provision  not  made  for  payment  of  interest  as  required  by  statute; 
Hardware  Go.  v.  Manufacturing  Go.,  86  Tex.  150,  24  S.  W.  17,  hold- 
ing void,  deed  executed  by  insolvent  corporation;  Whitney  v.  Bank, 
50  Vt.  400,  28  Am.  Rep.  510,  holding  that  national  bank  has  no  power 
to  execute  contract  of  bailment  and  so  is  not  liable  for  loss  of 
property;  Arnott  v.  Spokane,  6  Wash.  St  447,  33  Pac.  1065,  as  to 
method  of  contracting  for  public  improvements;  Pennsylvania,  etc., 
Go.  V.  Board  of  Education,  20  W.  Ya.  365,  and  Exchange  Bank  v. 
Lewis  Gounty,  28  W.  Ya.  287,  on  same  point;  Janes ville  Bridge  Go. 
V.  Stoughton,  1  Pinn.  672,  holding  that  g^rant  of  power  to  erect 
bridge  is  not  exclusive  unless  so  expressed. 

The  principal  case  is  also  cited  in  the  following  cases  discussing 
the  general  subject:  Bank  of  U.  S.  v.  Dandridge,  12  Wheat  68,  6 
L.  554;  Hartford,  etc.,  R.  R.  Go.  v.  Kennedy,  12  Gonn.  508;  White 
V.  Howard,  38  Gonn.  360;  Gifford  v.  Livingston,  2  Denio,  395;  Dous- 
man  v.  Milwaukee,  1  Pinn.  83;  Mackey  v.  Mackey,  29  Qratt  168. 

Distinguished  in  Planters'  Bank  v.  Sharp,  6  How.  322,  12  L.  456, 
holding  void  statute  prohibiting  bank  from  transferring  notes  by 
indorsement  charter  having  empowered  bank  to  *'  hold  and  dispose 
of  '*  property,  real  and  personal  (but  see  dissenting  opinion,  p.  337, 
12  L.  462).  Rule  modified  in  Gampbeli  v.  Mining  Go.,  51  Fed.  Rep. 
4,  7,  holding  mere  failure  to  exercise  powers  in  manner  prescrib^^ 
renders  acts  voidable  only;  German  Ins.  Go.  v.  Gity  of  Manning, 
78  Fed.  Rep.  902,  holding  city  estopped  from  denying  validity  of 
bonds  signed  by  officers  not  authorized,  in  absence  of  mandatory 
requirement  as  to  signing;  likewise  in  Market  Bank  v.  Smith,  16 
Fed.  Gas.  758,  holding  that  charge  of  greater  interest  than  amount 
allowed  by  charter  does  not  avoid  entire  contract  Distinguished 
in  Hitchcock's  Admr.  y.  Bank,  7  Ala.  434,  where  limitation  as  to 
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rate  of  Interest  to  be  charged  in  State  of  incorporation,  held  not  to 
apply  to  contract  made  elsewhere.  Limited  in  Bulkley  v.  Derby,  2 
Conn.  256,  where  usage  held  to  render  valid  contracts  not  made 
pursuant  to  charter;  so  also  in  Warren  v.  Insurance  Co.,  16  Me.  449, 
450,  451,  33  Am.  Dec.  678,  679,  680.  Rule  modified  In  Wiley  v.  Star- 
buck,  44  Ind.  310,  312,  holding  violation  of  provision  regulating  rate 
of  interest  does  not  render  contract  entirely  void;  Sanborn  v.  Insur- 
ance Co.,  16  Gray,  454,  77  Am.  Dec.  421,  holding  that  although  char- 
ter requires  policies  to  be  In  writing,  preliminary  insurance  may  1)6 
effected  by  parol.  Limited  in  Barnes  v.  Bank,  19  N.  Y.  163,  where 
bank  held  liable  on  note,  although  not  executed  in  accordance  with 
banking  law;  Cincinnati  v.  Cameron,  83  Ohio  St.  363,  holding  rule 
not  to  apply  to  executed  contracts,  corporation  having  received  bene- 
fit. Distinguished  in  Trimmier  v.  Bomar,  20  S.  O.  362,  where  pro- 
visions regarding  manner  of  holding  elections  held  to  be  merely 
directory;  Parker  v.  Building  &,  Loan  Assn.,  19  W.  Va.  759,  hold- 
ing that  where  association  is  authorized  to  loan  to  members  only, 
it  may  enforce  contract  against  one  who  has  acted  as  member,  but 
never  signed  constitution. 

2  Cr.  170-179,  2  L.  243,  LITTLE  v.  BARREMB. 

niegral  acts.—  Commission  of,  is  not  Justified  by  authorization  or 
command  of  superior,  p.  179. 

Cited  and  principle  applied  in  In  re  Cooper,  143  U.  S.  500, 36  L.  241, 
12  S.  Ct.  459,  discussing  cases  on  general  subject;  Belknap  v.  Schild, 
161  U.  S.  18,  40  L.  602,  16  S.  Ct.  445,  as  to  personal  liability  of 
officers  of  the  United  States  for  infringement  of  patent,  although 
acting  under  orders;  Hendricks  v.  Gonzalez,  67  Fed.  Rep.  353,  35 
U.  S.  App.  127,  holding  collector  of  customs  not  justified  in  refusing 
clearance  papers,  although  acting  under  instructions  from  secretary 
of  treasury  in  so  doing;  Averill  v.  Tucker,  2  Cr.  O.  O.  545,  Fed.  Cas. 
670,  holding  treasurer  of  United  States  to  be  public  agent  and  not 
liable  as  such  as  garnishee  of  employee  of  government;  United  States 
V.  Bright,  24  Fed.  Cas.  1238,  holding  militia  officer  liable  for  inter- 
fering with  arrest  by  United  States  marshal,  although  acting  under 
orders  from  governor;  Christian  County  Court  v.  Rankin,  2  Den. 
504,  87  Am.  Dec.  507,  as  to  acts  of  Confederate  soldiers  in  destroying 
public  building;  Hogue  v.  Penn,  3  Bush,  666,  96  Am.  Dec.  276,  hold- 
ing officer  of  State  troops  liable  for  trespass  committed  under  orders. 
Cited  approvingly  in  note  to  Burke  v.  Trevitt,  1  Mason,  102,  F. 
C.  2,163,  discussing  general  subject;  likewise  in  United  States  v. 
One  Hundred  and  Twenty-nine  Packages,  27  Fed.  Cas.  278;  and  in 
Thayer  v.  Hedges,  22  Ind.  302,  discussing  subject  of  incidental 
powers  of  congress. 

Distinguished  in  Garland  v.  Davis,  4  How.  149,  11  L.  915.  holding 
public  agents  not  liable  on  contracts  made  for  principals  where  no 
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misfeasance  shown;  The  Marianna  Flora,  3  Mason,  123,  F.  C.  9,080, 
in  proceedings  against  vessel,  seizure  having  been  lawful,  but 
made  through  mistake  of  fact;  Mandeville  v.  Coopendorfer,  3  Cr. 
C.  C.  400,  401,  F.  C.  9,010,  refusing  to  extend  rule  to  negligent  act 
of  agent  where  no  misfeasance  shown. 

Miscellaneous  citations.— Cited  erroneously  in  State  v.  Gardinas, 
47  Tex.  290. 

2  Cr.  180-185,  2  L.  246,  DUNLOP  v.  BALL. 

Payment  presumed  from  lapse  of  time.— To  raise  presumption 
of  payment  of  bond,  twenty, years  must  have  elapsed  exclusive  of 
period  of  plaintiff's  disability  to  recover  upon  it,  p.  184. 

Cited  upon  this  point  in  Lessee  of  Ransdale  v.  Grove,  4  McLean, 
284,  F.  C.  11,570,  holding  statute  of  limitations  does  not  run  against 
nonresident  owners  of  land  claimed  by  lapse  of  time;  Lynde  v.  Denl- 
son,  3  Conn.  392,  as  to  incapacity  of  feme  covert  to  sue  on  probate 
bond;  Reddington  v.  Julian,  2  Ind.  225,  holding  further,  presump- 
tion is  rebuttable;  McLellan  v.  Crofton,  6  Me.  334,  where  absence 
from  country  and  poverty  of  debtor  held  not  to  prevent  operation 
of  statute  of  limitations;  Gudlick  v.  Loder,  13  N.  J.  L.  (1  Green  L.)  73, 
23  Am.  Dec.  714,  holding  further  as  to  pleading;  Thorpe  v.  Corwin, 
20  N.  J.  L.  318,  holding  further,  presumption  is  rebuttable;  Long 
V.  Clegg,  94  N.  C.  768,  where  time  Intervening  between  death  of 
testator  and  administration  of  estate,  held  to  be  period  of  disability; 
dissenting  opinion,  Summerville  v.  Holliday,  1  Watts,  521,  on  point 
that  question  of  sufficiency  of  disability  is  to  be  determined  by 
court  and  not  by  jury;  Foulks  v.  Brown,  2  Watts,  215,  holding  that 
death  of  feme  covert  legatee,  whose  husband  survived,  and  the 
fact  that  her  estate  was  not  administered  upon  are  not  such  facts 
as  will  repel  presumption  of  payment  of  legacy;  Exr.  of  Palmer  v. 
Admr.  of  Dubois,  1  Mill  (S.  C),  180,  holding  that  commencement  of 
suit  afterwards  abandoned  did  not  affect  presumption.  See  also  note, 
18  Am.  Rep.  888,  on  general  subject  Approved  in  Heirs  of  Marr 
V.  Gilliam,  1  Cold.  502,  discussing  general  subject. 

Distinguished  in  Boardman  v.  De  Forest  5  Conn.  13,  where  dis- 
charge in  insolvency  held  not  to  create  disability  to  recover  on 
judgment  rendered  after  discharge;  Shubrlck  v.  Adams,  20  S.  C,  56, 
holding  currency  of  statute  of  limitations  not  interrupted  by  dis- 
ability Intervening  after  right  of  action  accrued. 

Miscellaneous  citations.— Cited  in  Beverly  v.  Burke,  9  Ga.  447, 
54  Am.  Dec.  356,  on  point  that  question  of  adverse  possession  is 
one  for  jury. 

2  Cr.  185-186,  2  L.  248,  BLAKENEY  v.  EVANS. 
No  citations. 
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2  Cr.  187-239,  2  L.  249,  CHURCH  v.  HUBBART. 

Marine  Insnraiice  —  warranty.— Seizure  of  vessel  for  attempt  at 
illicit  trade  is  not  loss  within  policy  containing  exception  «f  risk  of 
illicit  trade,  p.  234. 

Cited  on  this  point  in  Andrews  v.  Insurance  Co.,  3  Mason,  20,  F. 
C.  374,  holding  mere  proceeding  to  port  for  purpose  of  illicit  trade 
to  be  within  such  exception;  Goicoechea  t.  Insurance  Co.,  6  Mart 
(N.  S.)  58,  17  Am.  Dec.  178,  giving  effect  to  exception  of  illicit  trade, 
notwithstanding  declaration  in  policy  that  goods  belong  to  country 
at  war  with  that  to  which  vessel  is  bound. 

Seizure  must  be  Justifiable  in  order  to  come  within  exception  of 
risk  of  illicit  trade,  p.  236. 

Cited  on  this  point  in  Carrington  v.  Insurance  Co.,  8  Pet  517,  518, 
523,  8  L.  1029,  1031,  holding,  however,  that  there  need  not  be 
justifiable  cause  for  condemnation;  Graham  v.  Insurance  Go.,  2 
Wash.  120,  F.  C.  5,674,  holding  that  circumstances  of  seizure  and 
illicit  trade  must  concur;  Higginson  v.  Pomeroy,  11  Mass.  109,  112, 
holding  further  that  terms  of  prohibitory  law  govern  construction  of 
excepting  clause;  Francis  v.  Insurance  Co.,  6  Cow.  424,  427,  holding 
burden  of  proof  on  insurance  company  to  show  seizure  authorized; 
Smith  V.  Insurance  Co.,  3  Serg.  &  R.  84,  holding  seizure  resulting 
from  ignorance  of  prohibition  not  within  exception.  Rule  extended 
in  Fandel  v.  Insurance  Co.,  4  Serg.  &  R.  69,  holding  that  to  bring 
seizure  within  exception  it  must  appear  in  sentence  that  goods  were 
condemned  for  violation  of  prohibition.  The  rule  has  also  been 
approved  in  Thompson  v.  Insurance  Co.,  2  La.  238,  discussing  gen- 
eral subject  and  defining  "  illicit  trade.' 


»f 


Admiralty.— Limit  of  jurisdiction  on  high  seas  is  not  fixed,  but 
extends  at  least  to  distance  of  "  cannon  shot,"  P«  236. 

Cited  in  The  Brig  Ann,  1  Gall.  63,  F.  C.  397,  construing  embargo 
act;  The  Kodiak,  53  Fed.  Rep.  128,  where  jurisdiction  held  to  ex- 
tend over  waters  between  headlands  of  an  inlet,  and  in  The 
Alexander,  60  Fed.  Rep.  918,  to  same  effect;  The  Coquitlam,  57  Fed. 
Rep.  710,  716,  where  Jurisdiction  held  to  extend  thirty  miles  from 
coast;  CucuUu  v.  Insurance  Co.,  5  Mart  (N.  S.)  481,  482,  16  Am.  Dec. 
207,  208,  and  Francis  v.  Insurance  Co.,  6  Cow.  425,  under  facts 
similar  to  principal  case.  See  also  Mahler  v.  Norwich,  35  N.  Y.  35.5, 
as  to  Jurisdiction  of  State  court  over  case  of  collision  in  sound,  in- 
cluded within  limits  of  State.  Cited  generally  in  United  States  v. 
New  Bedford  Bridge,  1  Wood.  &  M.  488,  F.  C.  15,867,  discussing 
general  subject. 

Foreign  laws  and  Judgments  must  be  proved  before  they  can  Ih 
received  in  court  of  justice,  p.  236. 

This  holding  is  afllrmed  and  applied  in  the  following  citing  cases: 
Ennis  V.  Smith,  14  How.  427,  14  L.  484,  holding  copy  of  code  civil, 
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indorsed  "  Les  garde  des  Sceaux  de  France  k  la  Oour  Supreme  des 
Etats  Unis,"  competent  evidence  to  prove  rule  of  descent;  Hanley  v. 
Donoghue,  116  U.  S.  4,  29  L.  636,  6  S.  Ct  244,  holding  allegation  in 
declaration  as  to  effect  of  foreign  law,  to  be  allegation  of  fact 
admitted  by  demurrer;  Liverpool,  etc.,  Co.  v.  Insurance  Co.,  129  U. 
S.  445,  32  L.  793,  9  S.  Ct  473,  as  to  carrier's  liability  under  contracts 
made  in  Great  Britain;  United  States  y.  Wilson,  1  Bald.  91,  F.  C. 
16,730,  holding  pardon  granted  by  governor  of  State  under  great 
seal,  evidence  per  se  of  fact  of  pardon;  Edison,  etc.,  Co.  v.  Electric, 
etc.,  Co.,  60  Fed.  Rep.  403,  holding  inadmissible,  certificate  of  grant 
of  patent  by  Russian  government  in  absence  of  signature  and  seal 
of  superior  office  of  government;  In  re  Metzger,  17  Fed.  Cas.  237, 
as  to  authentication  of  depositions;  Smith  v.  Zane,  4  Ala.  104,  hold- 
ing admissible  as  evidence,  transcript  of  record  of  births  and  mar- 
riages signed  and  sealed  by  keeper  of  records  and  certified  to  be 
true  copy;  McNeil  v.  Arnold,  17  Ark.  166,  as  to  proof  of  statutes  of 
sister  States;  Griswold  v.  Pitcaim,  2  Conn.  90,  holding  admissible, 
judgment   authenticated    by    public    seal   of    Denmark;    Dyer    v. 
Smith,  12  Conn.  390,  as  to  statutes  of  sister  States;  State  v.  Craw- 
ford, 28  Fla.  492,  10  So.  124,  as  to  importance  of  national  seal  in 
authenticating  commissions;  Franklin  v.  Twogood,  25  Iowa,  528,  96 
Am.  Dec.  78,  holding,  however,  that  one  State  is  not  bound  by  con- 
struction of  common-law  rule  by  another  State  as  to  contract  made 
in  lattec;  Canne  v.  Sagory,  4  Mart  (O.  S.)  87,  as  to  protest  of 
foreign  bills  of  exchange,  and  in  Las  Caygas  v.  Larionda's  Syndics, 
4   Mart    (O.    S.)    285,   on    same   point;    Woolsey    v.    Paulding,    9 
Mart   (O.   S.)   294,   as  to  authentication  of   depositions;    Isabella 
V.  Pecot,  2  La.  Ann.  391,  holding  that  unwritten  law  may  be  proved 
by  parol  evidence;  Levy  v.  Merrill,  4  Me.  190,  as  to  foreign  law 
providing  for  arrest  of  debtor  on  civil  process;  Corrle's  case,   2 
Bland  Ch.  508,  as  to  authentication  of  appointment  as  guardian; 
Kline  V.  Baker,  99  Mass.  255,  holding  further  that  where  evidence 
of  foreign  law  consists  entirely  of  judicial  opinion,  question  of  Its 
construction  and  effect  is  for  the  court;  People  v.  Lambert,  5  Mich. 
860,  72  Am.  Dec.  51,  as  to  proof  of  statute  of  sister  States;  Gunn  v. 
Peakes,  36  Minn.  179,  1  Am.  St  Rep.  662,  as  to  proof  of  foreign 
judgments  generally;  Martin  v.  Martin,  1  S.  &  M.  177,  as  to  laws 
regulating  rate  of  interest;  Stewart  v.  Swanzy,  23  Miss.  505,  as  to 
authentication  of  will  executed  in  another  State;  Karr  v.  Jackson, 
28  Mo.  318,  as  to  proof  of  record  of  association  of  persons  for  pur- 
pose of  establishing  bank;  Dunlap  v.  Waldo,  6  N.  II.  453,  as  to 
authentication  of  depositions;  Mahurin  v.  Bickford,  6  N.  H.  570,  as 
to  proof  of  judgments  rendered  in  courts  of  sister  States;  Beach  v. 
Workman,  20  N.  H.  382,  holding  inadmissible,  a  gazette  purporting 
to  contain  copies  of  foreign  laws;  Watson  v.  Walker,  23  N.  H.  496, 
holding  that  to  prove  unwritten  laws,  witness  must  have  special 
knowledge  of  them;  Pickard  v.  Bailey,  26  N.  H.  167,  and  Hall  v. 
Costello,  48  N.  H.  179,  2  Am.  Rep.  209,  holding  further  that  evidence 
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of  foreign  laws  should  be  addressed  to  court  and  not  to  jury;  Emery 
V.  Berry,  28  N.  H.  485,  61  Am.  Dec.  626,  holding  that  statute  law 
cannot  be  proved  by  parol  evidence;  Hutchins  v.  Gerrlsh,  52  N.  H. 
207,  13  Am.  Rep.  21,  where  record  of  conviction  for  larceny,  im- 
properly authenticated,  held  Inadmissible  as  evidence  to  Impeach 
witness;  Francis  v.  Insurance  Ck).,  6  Cow.  428,  429,  as  to  laws  of 
Great  Britain,  relating  to  seizures  for  illicit  trading;  Ghanoine  v. 
Fowler,  3  Wend.  177,  holding  that  commercial  code  of  France  could 
not  be  proved  by  production  of  book  admitted  to  be  conformable  to 
official  edition  published  by  government,  and  in  Hill  v.  Paclvard.  5 
Wend.  389,  on  same  point;  Lincoln  v.  Battelle,  6  Wend.  482,  holding 
that  statute  law  cannot  be  proved  by  parol  evidence;  Hosford  v. 
Nichols,  1  Paige  Gh.  226,  as  to  foreign  laws  relating  to  mortgages; 
Dougherty  v.  Snyder,  15  Serg.  &  R.  87,  16  Am.  Dec.  524,  holding 
that  registered  edict  must  be  proved  by  copy  properly  authenticated; 
Phillips  V.  Gregg,  10  Watts,  169,  36  Am.  Dec.  161,  162,  affirming 
principle  that  best  evidence  must  be  produced;  Phillips  v.  Lyons,  1 
Tex.  394,  holding  that  great  seal  of  State  affixed  to  record  does 
not  import  verity  per  se;  State  v.  Gardinas,  47  Tex.  290,  holding 
inadmissible  copy  of  a  copy  of  grant;  Williams  v.  Gonger,  49  Tex. 
601,  as  to  proof  of  power  of  attorney;  Tunstall  t.  Pollard,  11  Leigh 
(Va.),  28,  as  to  proof  of  appointment  as  executor.  See  on  general 
subject,  notes,  11  Am.  Dec.  784,  82  Am.  Dec.  412,  2  Am.  Rep.  208. 

Approved  in  note  to  Elliott  v.  Ray,  2  Blaclif.  31,  discusaing  sub- 
ject of  State  statutes;  Wilson  v.  Robertson,  1  Overt.  269,  discussing 
general  subject;  also  in  Forsyth  v.  Vehmeyer,  176  111.  362,  52  N. 
E.  56,  but  without  particular  application  of  rule. 

Distinguished  in  Schroeclcen  v.  Swift,  etc..  Go.,  19  Blatchf.  210, 
7  Fed.  Rep.  471,  under  statute;  Thompson  v.  Stewart  3  Gonn.  182. 
3  Am.  Dec.  171,  holding  that  seal  of  Gourt  of  Admiralty  proves  itself; 
Adams  V.  Way,  33  Conn.  429,  and  Williams  v.  Willces,  14  Pa.  St. 
230,  holding  that  Federal  courts  are  domestic  courts  for  purposes  of 
proof  of  records  in  State  courts;  Snyder  v.  Wise,  10  Pa.  St.  160, 
holding  judgment  of  justice  of  peace  not  to  be  within  meaning  of 
act  of  congress  directing  mode  of  authenticating  records.  Limited 
in  Barrows  v.  Downs,  9  R.  I.  449,  11  Am.  Rep.  285,  holding  parol 
evidence  of  expert  admissible  to  prove  foreign  written  law. 

Miscellaneous  citations.— Cited  in  Loree  v.  Abner,  57  Fed.  Rep. 
164,  6  U.  S.  App.  649,  on  point  that  Federal  courts  will  take  judicial 
notice  of  laws  of  the  several  States. 

Foreigrn  law.— Authentication  of,  is  not  a  consular  function, 
p.  237. 

Cited  and  applied  in  Stein  v.  Bowman,  13  Pet.  218,  10  L.  134, 
holding  insufficient  authentication  by  minister  resident  from  Great 
Britain;  Levy  v.  Burley,  2  Sumn.  359,  F.  C.  8.300,  holding  consular 
certificate  of  any  fact  not  to  be  evidence  between  third  parties; 
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The  Alice,  12  Fed.  Rep.  925,  as  to  copy  of  bill  of  lading  certified  by 
consul;  Stein  v.  Stein's  Curator,  9  La.  281,  as  to  attestation  of  sig- 
natures of  public  functionaries;  Sioux  City,  etc.,  R.  R.  v.  Washing- 
ton Co.,  3  Neb.  42,  holding  that  county  board  of  equalization  acting 
tinder  special  authority  can  exercise  only  powers  expressly  granted. 
Rule  limited.  State  v.  Behrman,  114  N.  C.  805,  19  S.  E.  223,  holding 
certificate  of  marriage  attested  by  consul,  admissible  in  corrobora- 
tion.       ^ 

New  trial.— Submission  to  Jury  of  inadmissible  evidence  of 
material  fact  is  ground  for,  and  court  cannot  consider  the  sufficiency 
of  other  evidence  to  justify  verdict,  p.  239. 

Cited  to  this  point  in  Smith  v.  Carrington,  4  Cr.  72,  2  L.  553,  as  to 
admission  of  unproved  copy;  Luty  v.  Purdy,  2  Overt  165,  as  to 
erroneous  charge  upon  a  material  point;  Washburn  v.  Tracy,  2  D. 
Chip.  136,  15  Am.  Dec.  663,  as  to  refusal  to  charge  Jury  on  a  material 
point. 

Distinguished  in  Knapp  v.  McBride,  7  Ala.  30,  holding  mere  omis- 
sion to  charge  Jury  upon  material  point  not  ground  for  reversal. 
Rule  limited  in  Wellborn  y.  Carr,  1  Tex.  469,  holding  admission  of 
such  evidence  as  to  point  not  traversed  not  to  be  ground  for  reversal. 

2  Cr.  240-271,  2  L.  266,  MASON  v.  SHIP  BLAIREAU. 

Salvage.—  No  positive  rule  governs  rate  of;  in  fixing  it,  common 
usages  of  commercial  nations  should  be  regarded,  pp.  268,  269. 

This  proposition  approved  and  applied  by  the  following  citations: 
The  Connemara,  108  U.  S.  359,  27  L.  753,  2  S.  Ct.  758,  and  Tyson 
T.  Prior,  1  OaU.  135,  F.  C.  14,319,  holding  amount  to  be  in  discretion 

of  court;  Rowe  v.  Brig ,  1  Mason,  377,  F.  C.  12.093,  and  Bond 

V.  The  Cora,  2  Pet.  Adm.  376,  2  Wash.  C.  C.  82,  F.  C.  1,621,  holding 
rate  to  be  governed  by  circumstances;  The  Fannie  Brown,  30  Fed. 
Rep.  221,  holding,  however,  amount  not  measured  by  risl^  to  salvor; 
Gaynor  v.  The  Gler,  31  Fed.  426,  holding  tugboat  entitled  to  salvage 
although  city  fire  engines  rendered  greater  service;  Bay  of  Naples, 
48  Fed.  Rep.  739,  1  U.  S.  App.  47,  readjusting  amount  awarded  in 
lower  court  Followed  in  The  \Yaterloo,  Blatchf.  A  H.  127,  F.  C. 
17,257,  under  similar  acts.  See  also  note  to  same  case,  p.  134, 
where  authorities  classified  and  discussed.  Cited  and  rule  applied 
in  Taylor  v.  The  Cato,  1  Pet  Adm.  60,  63,  66,  F.  C.  13,786,  holding 
dominant  consideration  to  l>e  benefit  accruing  to  owners  of  prop- 
erty saved;  Hand  v.  Elvira,  Gilp.  73,  F.  C.  6,015,  allowing  two-fifths 
of  property  saved;  Cape  Fear,  etc.,  Co.  v.  Pearsall,  90  Fed.  Rep. 
438,  holding  that  apportionment  of  salvage  between  owners  and 
crew  Is  to  be  governed  by  circumstances;  The  Alabamlan,  1  Fed. 
Caa.  284,  holding  further  that  salvors  of  cargo  only  cannot  claim  as 
salvors  of  ship;  The  Huntress,  12  Fed.  Cas.  981,  allowing  one-fourth 
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of  value  of  vessel  and  cargo;  Pent  v.  The  Ocean  Belle,  19  Fed.  Cas. 
201,  and  Walter  v.  The  Montgomery,  29  Fed.  Cas.  115,  where  rate 
held  to  be  governed  by  circumstances.  Cited  also  In  The  Ban- 
dringham,  5  Hughes,  334,  10  Fed.  Rep.  571,  discussing  general 
subject 

Rule  limited  In  The  Brlxham,  54  Fed.  Rep.  541,  allowing  no 
salvage  to  cargo,  as  such,  of  saving  vessel;  The  Dupuy  de  Lome,  55 
Fed.  Rep.  96,  97,  holding  shipper  not  entitled  to  salvage,  vnless  he 
was  on  board  and  consented  to  deviation. 

Salvage.— Owner  of  saving  vessel  Is  entitled  to  share  in  amount 
awarded.    One-third  allowed,  p.  269. 

Rule  applied  in  The  Camanche,  8  Wall.  473,  19  L.  403;  The 
Saragossa,  1  Ben.  559,  F.  0.  12,335,  but  allowing  one-half  in  case  of 
steamship;  Waterbury  v.  Myriclt,  Blatchf.  &  H.  44,  F.  C.  17,253, 
basing  right  on  risk  incurred;  The  Galaxy,  Blatchf.  &  H.  274,  F.  C. 
5,186,  but  allowing  only  one-fourth;  and  in  The  0.  W.  Ring,  2 
Hughes,  102,  103,  F.  C.  3,525,  allowing  three-fifths;  The  Charles, 
Newb.  334,  339,  F.  C.  4,556;  The  T.  P.  Leathers,  Newb.  421,  F.  O. 
9,736;  Bond  v.  The  Cora,  2  Pet  Adm.  382,  F.  C.  1,621,  and  in  The 
Henry  Eubank,  1  Sumn.  426,  427,  F.  C.  6,376;  likewise  in  The 
Nathaniel  Harper,  3  Sumn.  577,  F.  C.  10,032,  holding  right  not 
affected  by  fact  that  vessel  is  sailing  under  charterparty;  The 
Pomona,  37  Fed.  Rep.  816,  allowing  four-fifths  to  owners.  Fol- 
lowed in  Sewell  v.  Nine  Bales  of  Cotton,  21  Fed.  Cas.  1108. 

Distinguished  in  The  Persian  Monarch,  23  Fed.  Rep.  822,  823,  824, 
allowing  no  share  to  owner  where  consent  not  given  to  deviation. 

Salvage.—  Embezzlement  on  part  of  salvor  works  forfeiture  of  his 
share,  p.  271. 

The  principle  has  been  applied  by  the  following  citing  cases: 
Flinn  v.  The  Leander,  Bee,  262.  F.  C.  4,870,  as  to  concealment  of 
part  of  property,  and  in  Cromwell  v.  Island  City,  1  Cliff.  229,  F.  C. 
3,410,  on  same  point;  The  Schooner  Boston,  1  Sumn.  339,  340,  F.  C. 
1,673,  as  to  embezzlement  while  vessel  in  port;  The  Albany,  44  Fed. 
Rep.  434,  decreeing  forfeiture  of  owner's  share  for  embezzlement 
by  crew;  The  Missouri's  Cargo,  1  Sprague,  270,  F.  C.  9,654,  holding, 
however,  that  embezzlement  by  master  does  not  affect  rights  of 
crew.  Rule  extended  in  Lewis  v.  The  Elizabeth  and  Jane,  1  Ware, 
43,  F.  C.  8,321,  where  gross  negligence  held  ground  for  forfeiture. 
Cited  in  The  Rising  Sun,  1  Ware,  381,  F.  C.  11,858,  holding,  however 
innocent,  salvors  not  affected  by  embezzlement  Rule  extended  in 
American  Ins.  Co.  v.  Johnson,  Blatchf.  &  H.  29,  F.  C.  303,  decreeing 
forfeiture  for  neglect  of  salvor  to  inform  master  of  wrecked  vessel 
of  imminent  danger,  known  only  to  former.  Cited  in  Alexander  v. 
Gallway,  Abb.  Adm.  262,  F.  C.  167,  holding  seaman's  wages  forfeited 
by  embezzlement  of  part  of  cargo.    So,  also,  in  note  to  Breevoor  v. 
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The  Fair  American,  1  Fet  Adm.  99,  P.  0.  1,847.  Cited  In  note  16 
The  Sumner's  Apparel,  Brown  Adm.  54,  F.  C.  13,608,  on  general 
subject;  The  Florence,  9  Fed.  Gas.  296,  as  to  forfeiture  of  seaman's 
wages.  Followed  in  The  Mulhouse,  17  Fed.  Gas.  965.  Gited  in 
Roberts  v.  The  St  James,  20  Fed.  Gas.  928,  holding  further  that  it 
is  discretionary  with  court  to  determine  what  interest  shall  be  bene- 
fited by  forfeiture;  Williams  t.  Waterman,  29  Fed.  Gas.  1417,  as  to 
forfeiture  of  seaman's  wages,  holding,  however,  that  embezzlement 
works  forfeiture  only  to  value  of  property  taken. 

Salvage.—  Share  of  apprentice  belongs  to  him  and  not  to  master^ 
p.  270. 

Rule  applied  in  Waterbury  v.  Myrick,  Blatchf.  &  H.  43,  F.  G. 
17,253;  BeU  v.  The  Ann,  2  Pet.  Adm.  282,  F.  G.  1,245;  The  Wave, 
Blatchf.  &  H.  263,  F.  C.  17,297.  Approved  and  principle  applied  in 
Ex  parte  Steiner,  22  Fed.  Gas.  1234,  enforcing  agreement  of  master 
to  pay  apprentice  for  overwork;  Gale  v.  Parrott,  1  N.  H.  30,  32,  33,. 
as  to  minor's  share  in  prize  money,  holding  further  that  it  cannot 
be  recovered  by  parents  from  master.  Gited  generally  in  Browning 
V.  Baker,  2  Hughes,  41,  F.  G.  2,041,  enumerating  classes  entitled  to 
salvage. 

Distinguished  in  Bailey  v.  King,  1  Whart  114,  29  Am.  Dec.  44, 
denying  right  of  apprentice  to  recover  from  master  for  extra 
services  performed  during  apprenticeship. 

Salvage.—  Mariner  of  vessel  saved,  left  on  board  when  vessel  de- 
serted by  officers  and  crew,  and  who  did  salvage  service  is  entitled 
to  share  in  compensation,  p.  269. 

Approved  and  principle  applied  in  Hobart  v.  Drogan,  10  Pet.  122, 
9  L.  368;  The  Genturion,  1  Ware,  482,  F.  G.  2,554,  and  The  Wave, 
Blatchf.  &  H.  243,  F.  G.  17,297,  holding  that  pilot,  having 
discharged  duty  as  such,  is  entitled  to  salvage  for  saving 
vessel  subsequently  deserted;  The  Two  Gatherines,  2  Mason, 
335,  F.  G.  14,288,  and  The  Massasoit,  1  Sprague,  98,  F.  G. 
9.260,  where  seamen  allowed  salvage  to  amount  of  wages, 
when  not  entitled  otherwise  because  of  failure  of  freight.  So,  also, 
in  The  Wave  v.  Hyer,  2  Paine,  140,  F.  G.  17,300,  holding  seaman 
discharged  by  such  circumstances  from  contract  of  mariner;  The 
Triumph,  1  Sprague,  430,  431,  F.  G.  14,183,  and  The  Umatilla,  12 
Sawy.  178,  29  Fed.  259,  under  facts  similar  to  principal  case; 
The  Acorn,  3  Ware,  98,  F.  G.  10,252,  holding  seamen  entitled  to 
salvage,  although  after  desertion  by  most  of  crew,  they  left  vessel, 
returning  the  following  day;  The  Aguan,  48  Fed.  Rep.  322,  holding 
seamen  entitled  to  salvage  when  vessel  wrecked  and  voyage  broken 
up.  Gited  generally  on  this  point  in  The  John  Perkins,  13  Fed. 
Gas.  704. 
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Distinguished  in  Phillips  v.  MeCall,  4  Wash.  147,  F.  0.  11,104, 
holding  seamen  on  vessel  taken  as  prize  not  entitled  to  salvage  for 
retaking;  The  Olive  Branch,  1  Low.  287,  F.  C.  10,490,  holding  seamen 
not  discharged  by  desertion  of  master  alone;  The  C.  P.  Mlnch,  73 
Fed.  Rep.  8C2,  38  U.  S.  App.  536,  holding  that  abandonment  by  rest 
of  crew  must  be  final;  The  Nebraska,  75  Fed.  Rep.  600,  24  U.  S. 
App.  559,  holding  that  detention  of  vessel  In  civil  suit  does  not 
discharge  master,  and  entitle  him  to  salvage  for  saving  vessel  while 
in  marshal's  custody;  The  D.  M.  Hall  v.  The  John  Land,  7  Fed.  Gas. 
775,  holding  that  transfer  of  crew  of  vessel  In  peril  to  another 
vessel,  pursuant  to  agreement  between  masters,  does  not  discharge 
crew 

Salvag^e  —  Jurisdiction.— Admiralty  courts  of  United  States  may 
assume  Jurisdiction  of  case  of  salvage  of  one  foreign  vessel  by 
officers  and  crew  of  another  at  instance  of  latter,  p.  264. 

Applied  in  The  Belgenland,  114  U.  S.  363,  29  L.  155,  5  S.  Ot.  863, 
as  to  collisions  between  foreign  vessels  on  high  seas;  The  Adolph, 
1  Curt.  89,  F.  C.  86,  ordering  marshal  to  pay  salvage  money  into 
court  at  instance  of  French  consul;  The  Jerusalem,  2  Gall.  199,  F.  O. 
7,293,  entertaining  suit  to  enforce  bottomry  bond  executed  in  foreign 
country  between  subjects  of  foreign  country,  vessel  being  in  United 
States  territory;  The  Tilton,  5  Mason,  471,  F.  C.  14,054,  ordering 
sale  of  wrecked  ship  upon  application  of  master;  One  Hundred  and 
Ninety-four  Shawls,  Abb.  Adm.  322,  F.  C.  10,521,  holding,  however. 
Jurisdiction  to  be  in  discretion  of  court,  and  not  compulsory;  Fisher 
V.  Rutherford,  1  Bald.  193,  F.  G.  4,823,  sustaining  Jurisdiction  where 
no  objection  made;  in  Barrell  v.  Benjamin,  15  Mass.  357,  sustaining 
an  action,  on  contract  made  in  foreign  country,  against  foreigner 
temporarily  within  Jurisdiction  of  State  courts;  Gofrode  v.  Gircuit 
Judge,  79  Mich.  340,  44  N.  W.  625,  holding  consent  sufficient  to  give 
Jurisdiction  over  persons  in  action  on  contract.  Gited  also  in  note, 
13  Am.  Dec.  567,  on  general  subject  of  Jurisdiction  of  torts  on  high 
seas. 

Distinguished  in  Piquignat  v.  Railway  Co.,  16  How.  106,  14  L. 
864,  where  it  did  not  affirmatively  appear  that  defendant  was  an 
alien. 

Miscellaneous  citations. —  Gited  in  The  Waterloo,  Blatchf.  &  H. 
122,  F.  G.  17,257,  on  point  not  arising  in  principal  case.  So,  also,  in 
Gourdin  v.  West,  11  Rich.  L.  296,  as  to  right  of  owner  of  slave  to 
salvage  earned  by  latter.  Also  in  Dabney  v.  Insurance  Co.,  14  Allen, 
318,  on  point  that  underwriter  is  not  discharged  by  deviation  to 
assist  vessel  in  distress.  Erroneously  cited  in  Scott  v.  Jones,  5  How. 
374,  12  L.  196,  and  Luther  v.  Borden,  7  How.  57,  12  L.  605.  See  also 
Thatcher  v.  McCuUoch,  Olcott  371,  F.  C.  13,862,  citing  note  to  prin- 
cipal case  as  to  what  constitutes  deviation. 
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2  Or.  272-279,  2  L.  276,  OGDEN  v.  BLACKLEDGB. 

Repealed  statute  is  not  affected  by  a  subsequent  statute  declaring 
the  repeal  to  have  been  inoperative,  so  far  as  cases  prior  to  this  last 
statute  are  concerned,  p.  279. 

The  following  citations  approve  and  apply  this  principle:  Mary- 
land V.  Todd,  1  Biss.  71,  F.  C.  9,220,  holding  right  to  sue  barred 
under  statute,  not  revived  by  subsequent  statute;  Tinker  v.  Van 
Dyke,  1  Flipp.  534,  F.  C.  14,058,  construing  bankrupt  act;  In  Boyce 
V.  Holmes,  2  Ala.  56,  holding  statute  not  to  act  retrospectively;  In 
Dockery  v.  McDowell,  40  Ala.  481,  482,  holding  statute  inoperative 
to  impair  vested  right;  Thorne  v.  San  Francisco,  4  Cal.  136,  holding 
statute  not  retrospective  when  not  expressly  declared  so;  Perkins  v. 
Perkins,  7  Conn.  561,  566,  18  Am.  Dec.  123,  126,  as  to  statute  pro- 
viding for  appeal  in  certain  cases;  in  Forsyth  v.  Marbury,  Charlt. 
(Ga.)  334,  holding  that  statute  of  limitations,  to  be  operative,  must 
allow  time  in  futuro  to  commence  action.  Cited  in  Wilder  v.  Lump- 
kin, 4  Ga.  219,  holding  act  requiring  security  on  appeal  and  In- 
junction inapplicable  to  cases  pending  at  time  of  passage;  in  Lewis 
V.  Brackenridge,  1  Blackf.  222,  12  Am.  Dec.  230.  declaring  retro- 
spective statute  unconstitutional  and  void;  in  McKinney  v.  Springer, 
8  Blackf.  507,  46  Am.  Dec.  496,  as  to  statute  reviving  action  barred 
by  statute;  White  v.  Brown,  3  Martin  (N.  S.),  20,  as  to  statute 
regulating  execution  of  notes;  State  v.  Reed,  31  N.  J.  L.  135,  dis- 
tinguishing between  ex  post  facto  and  retroactive  laws,  and  holding 
that  in  latter  retroactive  intention  must  be  expressed;  Dash  v.  Van 
Kleeck,  7  Johns.  490,  498,  507,  6  Am.  Dec.  299,  304,  312,  where 
sheriff  held  liable  for  escape  occurring  before  passage  of  act  re- 
moving such  liability;  Nichols  v.  Poulson,  6  Ohio,  309,  holding  con- 
tract Invalid  when  made,  not  revived  by  repeal  of  statute  under 
which  it  was  invalidated;  Bedford  v.  Shilling,  4  Serg.  &  R.  403,  411, 
8  Am.  Dec.  719,  where  statute  prohibiting  certain  suits  held  not  to 
apply  to  suits  already  pending;  Girdner  v.  Stephens,  1  Heisk.  285,  2 
Am.  Rep.  703,  as  to  inability  of  legislature  to  divest  right  under 
statute  of  limitations;  Vanderpool  v.  La  Crosse,  etc.,  R.  R.  Co.,  44 
Wis.  668,  holding  necessary  expression  of  intention  that  statute  shall 
act  retrospectively.  Cited  generally  in  Fisher  v.  Cockerill,  5  T.  B. 
Mon.  135,  where  authorities  collected  and  discussed.  Also  in  dis- 
senting opinion,  Cunningham  v.  Dixon,  1  Marvel  (Del.),  170,  41  AtL 
522. 

Distinguished  in  Goshen  v.  Stonington,  4  Conn.  223,  10  Am.  Dec. 
1:^,  enforcing  statute  expressly  declared  to  be  retrospective.  De- 
nied in  Smith  y.  Hickman,  Cooke,  336.  Distinguished  in  Ex  parte 
Quarrler,  4  W.  Va.  212,  continuing  an  act  requiring  attomeys-at-law 
to  take  oath  before  being  allowed  to  practice,  and  enforcing  it  as  to 
attorney  previously  admitted. 
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Statutes.— Construction  of,  is  not  a  function  of  the  legislature^ 
p.  277. 

Cited  and  rule  applied  in  Koslikonong  v.  Burton,  104  U.  S.  678» 
26  L.  890,  holding  court  bound  to  disregard  erroneous  construction; 
Uiited  States  v.  Chong  Sam,  47  Fed.  Rep.  886,  as  to  construction  of 
terms  in  Chinese  exclusion  acts;  In  re  Landsberg,  14  Fed.  Cas.  1008^ 
as  to  revenue  acts;  in  Jones  v.  Wootten,  1  Harr.  81,  holding  legis- 
lature incompetent  to  declare  what  the  law  has  been;  State  t. 
Dews,  Charlt.  (Ga.)  400,  distinguishing  between  legislatiye  and 
judicial  power;  Wilder  v.  Lumpkin,  4  6a.  214,  as  to  provisions  in 
statute  repealing  statute  requiring  security  on  appeal;  Rockhold  v. 
Canton,  etc.,  Society,  129  lU.  461,  21  N.  E.  797.  holding  legislative 
construction  of  act  relating  to  powers  of  corporations  not  binding 
on  courts;  Merrill  v.  Sherburne,  1  N.  H.  204,  8  Am.  Dec.  56,  holding 
act  of  legislature  granting  new  trial  unconstitutional;  in  People  v. 
Supervisors  of  New  York,  16  N.  Y.  432,  as  to  act  declaratory  of  in- 
tention of  legislature  in  prior  act  regulating  taxation;  in  Respublica 
V.  McClean,  4  Yeates,  406,  as  to  act  declaratory  of  judicial  powers 
under  State  Constitution;  and  in  Eakin  v.  Raub,  12  Serg.  &  R.  360, 
as  to  power  of  court  to  declare  legislative  acts  unconstitutional. 

Distinguished  in  Satterlee  v.  Matthewson,  2  Pet  413,  7  L.  469,. 
holding  statute  judicial  in  its  nature  not  to  be  repugnant  to  Con- 
stitution. 

Miscellaneous  citations.— Cited  in  Brown  v.  Hiatt,  1  Dill.  386,* 
P.  C.  2,011,  and  Caldwell  v.  Southern  Express  Co.,  1  Flipp.  90,  F.  C. 
2,303,  to  the  point  that  war  suspends  operation  of  statute  of  limita- 
tions [point  not  in  issue  in  principal  case] ;  also  in  Bender  v.  Craw- 
ford, 33  Tex.  751;  S.  C,  7  Am.  Rep.  272,  to  the  point  that  retro- 
spective laws  are  obligatory  unless  forbidden  by  State  Constitutions. 

2  Cr.  280-336,  2  L.  279,  McILVAINE  v.  COXE'S  LESSEE. 

(See  4  Cr.  209,  2  L.  598.) 

Etovereigrnty.—  The  several  States  of  the  Union  became  entitied  on 
July  4,  1776,  to  the  rights  and  powers  of  sovereign  States,  so  far  aa 
respects  their  internal  regulations. 

Cited  in  United  States  v.  New  Bedford  Bridge,  1  Wood.  &  M.  431,. 
F.  C.  15,867,  in  discussing  the  subject  of  the  powers  of  the  Federal 
government 

Citizenship.— Where  the  State  of  New  Jersey,  by  act  of  1776,. 
asserted  the  right  to  allegiance  of  all  persons  born,  and  at  that  time 
residing  within  the  State,  the  act  of  such  a  person  in  afterward* 
leaving  and  adhering  to  the  crown  did  not  render  him  an  alien. 

Rule  applied  in  Jones  v.  McMasters,  20  How.  20,  15  L.  810,  holding 
burden  of  proof  on  party  asserting  change  of  allegiance;  Brooks  v. 
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Clay,  3  A.  K.  Marsh.  550;  S.  0.,  1  Litt  (Ky.)  266,  holding  expatria- 
tion not  to  deprive  owner  of  property  previously  acquired;  Lessee 
•of  Jackson  v.  Bums,  3  Binn.  86,  holding  British  subject,  resident 
in  Pennsylvania  before  declaration  of  independence,  incapable  of 
taking  land  by  descent 

Distinguished  in  Hebron  v.  Colchester,  5  Day,  173,  where  British 
subject  coming  to  this  country  prior  to  1775  was  held  to  have  be- 
<;onie  legally  settled  by  purchase  of  lands  after  treaty  of  peace. 

Miscellaneous  citations.— Cited  in  following  cases,  but  not  In 
point:  Andrews  v.  Fenter,  1  Ark.  197;  Biggers  ▼.  Pace,  5  Ga.  176; 
State  V.  Laughlin,  10  Mo.  App.  2. 

2  Cr.  336-342,  2  L.  207,  ADAMS  v.  WOODS. 

Statute  of  limitations. —  A  qui  tarn  action  founded  on  an  act  pro- 
hibiting slave  trade  is  barred  by  lapse  of  time,  under  an  act 
limiting  prosecution  under  penal  statutes,  p.  342. 

Rule  appUed  in  Huntington  v.  Attrill,  146  U.  S.  673,  36  L.  1130, 
13  S.  Ct  230,  as  to  penalty  for  falsifying  certificate  of  amount  of 
capital  stock;  Campbell  v.  Haverhill,  155  U.  S.  016,  30  L.  282,  15 
8.  Ct  220,  as  to  actions  for  infringement  of  letters-patent;  United 
States  V.  Mayo,  1  Gall.  397,  F.  C.  15,755,  as  to  forfeiture  under  em- 
bargo act;  in  Johnson  v.  United  States,  3  McIiCan,  89,  F.  C.  7,418, 
holding  statute  limiting  prosecutions  to  apply  to  offenses  under  sub- 
sequent statutes;  so  also  in  United  States  v.  Ballard,  3  McLean,  470, 
F.  C.  14,507;  United  States  v.  Dustin,  25  Fed.  Cas.  946,  and  United 
States  V.  Piatt  27  Fed.  Cas.  549,  under  similar  acts.  Cited  in 
United  States  v.  Shorey,  27  Fed.  Cas.  1072,  as  to  prosecution  under 
indictment  for  violation  of  revenue  laws;  Johnson  v.  Hughes,  1 
Stew.  265,  as  to  penalty  for  failure  to  keep  cotton  gin  inclosed; 
Western  Union  Telegraph  Co.  ▼.  Nunnally,  86  Ga.  505,  12  S.  B.  579, 
as  to  penalty  for  failure  of  telegraph  company  to  deliver  dispatch; 
Davidson  v.  Mo.  Pac.  Ry.,  3  Tex.  App.  Civ.  217,  as  to  penalty  for 
overcharge  on  freight. 

Distinguished  in  United  States  v.  Tithing  Yard,  9  Utah,  277,  34 
Pac.  56,  under  facts. 

Pmalty  or  forfeiture. —  Action  of  debt  lies  for  recovery  of,  p.  342. 

Cited  and  applied  in  Ex  parte  Marquand,  2  Gall.  554,  F.  C.  9,100, 
as  to  fine  for  impeding  customs  ofllcers;  United  States  v.  Elliott 
25  Fed.  Cas.  1266,  holding  further  that  declaration  must  state  pre- 
cise sum  demanded;  State  y.  Desporges,  5  Rob.  (La.)  259,  as  to  suit 
on  recognizance;  State  v.  Williams,  7  Rob.  (La )  267,  where  indict- 
ment held  not  to  lie,  if  statute  provides  penalty;  Scarborough  v. 
Judges,  43  La.  Ann.  1167,  10  So.  255,  holding  procedure  civil  and  not 
criminal  In  nature  within  sense  of  articles  of  the  Constitution  rela- 
tive to  appellate  Jurisdiction;  State  v.  Baker,  47  Miss.  95,  holding 
debt  to  be  the  only  appropriate  remedy;  also  In  Morrison  v.  Bedell, 
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22  N.  H.  239,  holding  that  action  for  penalty  for  cutting  of  trees 
cannot  be  Joined  with  action  of  trespass;  and  in  Davidson  v.  Mo. 
Pac.  Ry.,  3  Tex.  App.  Civ.  217,  holding  debt  to  be  proper  remedy 
when  no  other  mentioned  in  statute.  Cited  approvingly  in  the 
following  cases,  discussing  the  general  subject:  United  States  v. 
Stocking,  87  Fed.  Rep.  SCO,  861;  United  States  v.  Gates,  25  Fed.  Cas. 
1266;  United  States  v.  Chapel,  25  Fed.  Cas.  397. 

Distinguished  in  United  States  v.  Brown,  2  I^w.  268,  F.  C.  14,665, 
holding  prosecution  for  crime  punishable  by  imprisonment  not  to  be 
within  meaning  of  act  limiting  prosecutions  for  penalties;  also  in 
dissenting  opinion.  State  v.  Williams,  7  Rob.  (La.)  274  (see  S.  C, 
supra). 

Construction  of  statutes. —  General  expressions  in  a  statute  will 
be  construed  as  inclusive  of  everything  within  their  scope,  unless 
restrained  by  words  showing  them  to  be  used  in  a  particular  sense, 
p.  342. 

Cited  and  applied  In  United  States  v.  Debs,  64  Fed.  Rep.  749,  con- 
struing a  statute  prohibiting  conspiracies  in  restraint  of  trade;  dis- 
senting opinion,  Gulliver  v.  RoeUe,  100  111.  181,  as  to  construction  of 
term  "  corporator; "  Spencer  v.  State,  5  Ind.  58,  holding  that  to 
repeal  statute  by  implication,  language  must  be  clearly  repugnant. 

2  Cr.  342-344,  2  L.  299,  WINCHESTER  v.  HACKLEY. 

Assignm.ent  of  choses  in  actions. —  A  creditor  upon  an  open  ac- 
count, who  has  assigned  his  claim  with  assent  of  the  debtor,  may 
maintain  action  in  his  own  name  against  the  debtor  for  the  use  of 
his  assignee,  p.  343. 

Applied  in  Suydam  v.  Ewing,  2  Blatchf.  301,  F.  C.  13,655,  holding 
that  assignee  of  nonnegotiable  contract  cannot  sue  in  his  own  name; 
Armstrong  v.  Mutual  Life  Ins.  Co.,  20  Blatchf.  496;  S.  C,  11  Fed. 
Rep.  576,  holding  life  insurance  policy  assignable  only  to  extent 
provided  in  contract;  Sloan  v.  Sommers,  14  N.  J.  L.  512,  where 
nominal  plaintiflf  in  action  on  note  was  not  allowed  to  release  action 
without  consent  of  real  plaintiff. 

Distinguished  in  Neyfong  v.  Wells,  Hardin  (Ky.),  563,  holding  that 
assignor  cannot  sue  in  his  own  name  for  use  of  assignee  if  instru- 
ment negotiable  in  form;  Reed  v.  Bainbridge,  4  N.  J.  L.  356,  denying 
right  of  assignor  to  sue  for  assignee,  where  bonds  made  assignable 
by  statute. 

Assignment  of  cfioses  in  action. —  In  action  by  the  assignor,  the 
debtor  may  set  off  his  claims  against  the  assignee,  p.  344. 

Cited  this  point  in  Campbell  v.  Hamilton,  4  Wash.  94,  F.  O.  2,359. 
as  to  action  on  bond;  Bridge  v.  Johnson,  5  Wend.  356,  as  to  nego- 
tiable paper  transferred  when  overdue;  Patts  v.  St  Clai. ,  11  Gratt. 
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24,  rendering  Judgment  for  costs  against  real  plaintiff  when  suit 
abandoned;  Wartman  v.  Yost,  22  Gratt  606,  allowing  judgment  as- 
signed to  defendant  to  be  set  off  in  action  on  bond. 

Set-off. —  Claim  for  unliquidated  damages  cannot  be  subject  of, 
p.  344. 

Cited  and  principle  applied  In  Hutchinson  y.  Coombs,  1  Ware,  09, 
F.  C.  6,955,  as  to  claim  for  ^amages  for  tortious  discharge  .of  sea-^ 
man;  Smith  t.  Washington  Gas  Light  Co.,  31  Md.  18,  100  Am.  Dec. 
51,  as  to  claim  arising  from  breach  of  contract;  Jackson  y.  Bell,  31 
N.  J.  Eq.  557,  as  to  trespass;  Murray  v.  Toland,  3  Johns.  Ch.  576, 
as  to  negligence;  and  in  Heck  y.  Scheuer,  4  Serg.  &  R.  260,  8  Am. 
Dec.  710,  holding  eYldence  of  embezzlement  not  admissible  as 
set-off  in  action  to  recover  for  services. 

2  Cr.  344-357,  2  L.  300,  REILY  v.  LAMAR. 

Appeal. —  Citation  is  not  necessary  if  appeal  be  taken  during  the 
same  term  at  which  the  final  decree  is  made,  p.  355. 

Rule  applied  in  The  San  Pedro,  2  Wh.  142,  4  L.  205,  as  to  appeal 
in  admiralty.  Approved  in  Hudgins  v.  Kemp,  18  How.  537,  15  L. 
514,  but  holding  citation  necessary  when  appeal  allowed  by  judge 
in  vacation;  also  in  Hewitt  v.  Filbert,  116  U.  S.  144,  29  L.  582,  6  S. 
Ct  320,  but  holding  citation  necessary  when  appeal  allowed  at  sub- 
sequent term. 

Miscellaneous  citations.— Cited  in  Ex  parte  Hull,  12  Fed.  Cas. 
856;  also  in  Merril  v.  Sherburne,  1  N.  H.  204,  but  not  in  point 

2  Cr.  358-405,  2  L.  304,  UNITED  STATES  v.  FISHER. 

Constmction  of  statutes. —  In  construing  a  statute,  every  part  is 
to  be  considered,  including  the  titles,  p.  386. 

United  States  v.  Fisher  is  a  leading  case  on  this  point,  as  Is  evi- 
dent from  the  number  of  the  citations.  They  show  that  the  rule 
has  been  very  extensively  affirmed  and  variously  applied;  Smythe 
v.  Flske,  23  Wall.  380,  23  L.  49,  construing  revenue  laws;  Doggett  v. 
Railroad  Co.,  99  U.  S.  78,  25  L.  303,  as  to  statute  providing  for  taxa- 
tion of  bonds;  Lake  County  v.  Rollins,  130  U.  S.  671,  32  L.  1063,  9 
8.  Ct.  652.  construing  constitutional  limitation  on  counties  as  to 
indebtedness;  Church  of  the  Holy  Trinity  v.  United  States,  143  U.  S. 
462,  36  L.  229,  12  S.  Ct.  513,  as  to  act  relating  to  immigration  under 
contract  to  perform  labor;  Coosaw  Mining  Co.  v.  South  Carolina,  144 
U.  S.  563,  36  L.  542,  12  S.  Ct  692,  construing  strictly  legislative 
grant  of  property;  Bate  Refrigerating  Co.  v.  Sulzberger,  157  U.  S. 
38,  39  L.  611,  15  S.  Ct  517,  as  to  patent  laws;  United  States  v. 
Oregon,  etc.,  R.  R.,  1G4  U.  S.  541,  41  L.  545,  17  S.  Ct  170,  holding, 
however,  that  title  cannot  be  considered,  unless  act  otherwise  am- 
biguous; Price  V.  Forrest,  173  U.  S.  427,  holding  preamble  may  be 
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considered;  Ogden  v.  Strong,  2  Paine,  588,  P.  O.  10,460,  where  rule 
is  applied  to  private  statutes;  Copeland  v.  Memphis,  etc.,  R.  R.  Co., 

3  Woods,  661,  F.  C.  3,209,  as  to  preamble  of  act  of  incorporation;  in 
Hahn  v.  Salmon,  10  Sawy.  196;  S.  C,  20  Fed.  Rep.  809,  but  holding 
preamble  to  be  considered  only  in  case  of  ambiguity;  Wilson  v. 
Spaulding,  19  Fed.  Rep.  305,  as  to  title  of  tariff  statute;  in  United 
States  V.  Union  Pac.  Ry.  Co.,  37  Fed.  Rep.  553.  as  to  title  of  act 

*)grantiag  land  to  railroad  company;  United  States  y.  Chong  Sam, 
47  Fed.  Rep.  884,  in  construing  Chinese  exclusion  act;  Berlin  Bridge 
Co.  V.  San  Antonio,  62  Fed.  Rep.  889,  as  to  constitutional  limitation 
on  contraction  of  debts  by  city;  Oregon,  etc.,  Ry.  Co.  v.  United 
States,  67  Fed.  Rep.  655,  29  U.  S.  App.  497,  as  to  railroad  land  grant; 
Knox  Co.  V.  Morton,  68  Fed.  Rep.  789,  32  U.  S.  App.  613,  as  to 
statute  limiting  time  for  presentment  of  county  warrants;  Shreve 
V.  Cheesman,  r»9  Fed.  Rep.  789,  32  U.  S.  App.  676,  as  to  statute  pro- 
viding for  recovery  of  costs;  St  Paul,  etc.,  Ry.  Co.  v.  Sage,  71  Fed. 
Rep.  47,  36  U.  S.  App.  340,  as  to  railroad  land  grants.    Approved, 
Barber,  etc.,  Co.  v.  City  of  Denver,  72  Fed.  Rep.  345,  36  U.  S.  App. 
499,  construing  city  charter;  Pearsall  v.  Great  Northern  Ry.  Co.,  73 
Fed.  Rep.  942,  as  to  statutes  amending  corporate  charter;  in  In  re 
Wong   Fock,    81    Fed.    Rep.   561,    determining   Jurisdiction    under 
Chinese  exclusion  act;  In  re  Chadwick,  5  Fed.  Cas.  400,  construing 
bankruptcy  act;  Ludington  v.  The  Nucleus,  15  Fed.  Cas.  1095,  as  to 
act  extending  jurisdiction  of  admiralty  to  lakes  and  rivers;  Prentiss 
V.  Ellsworth,  19  Fed.  Cas.  1282,  construing  patent  laws;  in  Bartlett 
T.  Morris,  9  Port.  268,  270,  as  to  private  statute,  holding  title  to 
govern  only  when  act  ambiguous;  Wis  well  v.  Monroe,  4  Ala.  17, 
construing  statute  as  to  duty  of  register  to  certify  facts  to  court; 
Ens1ava*s  Heirs  v.  Boiling,  22  Ala.  736,  as  to  private  act  for  relief 
of  heirs  of  decedent;  Broadbent  v.  Tuskaloosa  Scientific,  etc.,  As- 
sociation, 45  Ala.  171,  as  to  corporate  charter,  where  State  Constitu- 
tion requires  title  to  clearly  express  Intention  of  legislature;  Ex  parte 
Ellis,  11  CaL  225,  holding  statute  in  derogation  of  common  law 
to  be  construed  strictly;  Tape  v.  Hurley,  66  Cal.  474,  6  Pac.  130, 
construing  statute  opening  schools  to  white  children,  to   include 
Chinese  under  amendment  making  no  mention  of  race;  Metcalf  v. 
GiUet,  5  Conn.  403,  as  to  act  regulating  method  of  appraisement 
of  property  taken  under  execution;  dissenting  opinion  in  Booth  v. 
Booth,  7  Conn.  368,  as  to  statute  regulating  levy  of  executions;  Far- 
rell  Foundry  v.  Dart,  26  Conn.  381,  holding  statute  not  to  be  ex- 
tended beyond  clearly  expressed  intention  of  legislature;  White  v. 
Camp,  1  Fla.  109,  holding  statute  in  derogation  of  common  law  to 
be  strictly  construed;  State  v.  Commissioners  of  Jefferson  Co.,  20 
Fla.  432,  as  to  act  regulating  sale  of  intoxicating  liquors;  Eastman 
V.  McAlpin,  1  Ga.  171,  but  holding  title  not  to  be  part  of  statute; 
Akin  V.  Freeman,  49  Ga.  54,  as  to  statute  amending  prior  statute 
of  limitations,  holding  prior  statute  should  be  considered;  dissenting 
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opinions  in  People  v.  Wren,  4  Scam.  277,  282,  when  construing  an 
act  creating  a  county  which  Included  part  of  another  county,  ma- 
jority held  act  to  create  county  absolutely,  without  regard  to  option 
of  inhabitants  to  organize  or  not;  Perry  County  v.  Jefferson  County, 
94  111.  220,  giving  effect  to  title  in  construing  act  establishing  bound- 
ary between  counties;  Ohio  &  Miss.  Ry.  Co.  v.  People,  123  111.  485, 
14  N.  B.  881,  as  to  constitutional  provision  regarding  corporations; 
Spencer  v.  State,  5  Ind.  58,  holding  clearly  repugnant  language  nec- 
essary   to    effect   repeal    of    statute,    and    giving    effect    to    title 
of  act;   Simington   v.    State,   5   Ind.   484,   as   to   construction   of 
acts  defining  Jurisdiction  of  courts;  Dodd  v.  State,  18  Ind.  62,  as  to 
amendatory  act;  Dufour  v.  Dufour,  28  Ind.  425,  construing  term 
''final  settlement"  in  statute  regulating  administration;  Garrigus  v. 
Commissioners  of  Parke  Co.,  39  Ind.  71,  holding  title  to  be  considered 
when  act  otherwise  ambiguous;  Cory  v.  Carter,  48  Ind.  337,  17  Am. 
Rep.  745,  as  to  provisions  of  State  Constitution;  Stout  v.  Commis- 
sioners of  Grant  County,  107  Ind.  347,  8  N.  E.  224,  holding  intention 
of  legislature  must  be  regarded;  United  States  Saving,  etc.,  Co.  v. 
Harris,  142  Ind.  231,  40  N.  E.  3073,  holding  term  "  conveyance  of 
real  estate*'  to  include  mortgage;  dissenting  opinion  in  Jones  v. 
Iowa,  1  Iowa,  403,  as  to  proviso  In  repealing  act;  Doane  v.  Farrow, 
9  Mart  (La.)  (O.  S.)  254,  as  to  statute  requiring  notice  in  certain  ac- 
tions; Borie  V.  Borie,  5  La.  92;  as  to  statute  regulating  control  of 
property  of  feme  covert;  State  v.  Cazeau,  8  La.  Ann.  116,  holding 
title  not  to  govern  clear  expressions  of  act;  in  Harlow  v.  Young,  37 
Me.  91,  but  holding  title  and  preamble  not  parts  of  act;    Frazler  v. 
Warfleld,  13  Md.  301,  304,  as  to  act  providing  for  inspection  of 
grain;    Miller   v.    Cumberland    Cotton    Factory,    26    Md.    492,    as 
to   act  creating   liens;   also  in    Smith   v.   Thursby,   28   Md.   260, 
construing  State  Constitution;  Leonard  v.  Wiseman,  31    Md.  205, 
as  to  act  providing  for  payment  of  bounty  to  enlisted  men;  Maxwell 
V.  State,  40  Md.  292,  as  to  act  providing  for  assessment  of  taxes. 

Cited  also  approvingly  and  followed  in  Commonwealth  v.  Casey, 
12  Allen,  221,  construing  statute  providing  penalty  for  violation  of 
revenue  laws;  Bronson  v.  Newberry,  2  Doug.  (Mich.)  43.  as  to  **  non- 
imprisonment  act;"  Wales  v.Lyons,2Mich.285,  as  to  statute  abolish- 
ing special  pleadings;  People  v.  Plumsted,  2  Mich.  468,  as  to  act 
exempting  homesteads  from  forced  sale;  Taylor  v.  Taylor,  10  Minn. 
120,  construing  strictly  statute  in  derogation  of  common  law;  Minor 
V.  State,  36  Miss.  636,  as  to  statute  providing  for  appeals  in  criminal 
cases;  Learned  v.  Corley,  43  Miss.  695,  as  to  statute  regulating  pro- 
cedure in  ejectment;  State  v.  Williams,  35  Mo.  App.  547,  construing 
"Sunday  laws;"  Boyd  v.  Ward  Furniture,  etc.,  Co.,  38  Mo.  App. 
217,  construing,  liberally,  statute  regulating  executions  on  personal 
property;  State  v.  Macklin,  41  Mo.  App.  342,  as  to  statute  prescrib- 
ing qualifications  of  school  directors;  Westport  v.  Mastin,  62  Mo. 
App.   658,   construing  section   of  city   charter  providing   for  tax 
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levy;  Smith  v.  Williams,  2  Mont  200,  as  to  act  to  prevent  trespassing 
of  cattle;  Davis  v.  ClarL:.  2  Mont.  396,  as  to  ejectment  under  statute; 
Smiley  v.  Sampson,  1  Neb.  90,  restraining  gereral  words  when 
particular  intent  not  apparent;  SheUenberger  v.  Ransom,  41  Neb. 
643,  59  N.  W.  939,  is  to  statute  regulating  descent;  Brown  v.  Davis, 
1  Nev.  414,  as  to  statute  defining  duties  of  public  officers;  Bow  ▼. 
Nottingham,  1  N.  H.  204,  as  to  statute  providing  for  settlement  of 
Illegitimate  children;  Kidder  v.  Stewartstown,  48  N.  H.  292,  holding 
title  of  statute  to  be  considered.  Cited  in  Hale  v.  Everett,  53  N.  H. 
82,  16  Am.  Rep.  127,  construing  clause  of  State  Constitution  holding, 
where  intention  is  clear,  there  is  no  room  for  construction;  but  see  also 
dissenting  opinion,  pp.  165,  225,  the  minority  holding  that  conse- 
quences should  be  considered,  and  if  the  language  results  in  an  ex- 
ception to  a  general  rule,  the  intention  must  be  clearly  and  ir- 
resistibly so  expressed;  Ogden  v.  Price,  9  N.  J.  L.  170,  but  holding 
statute  must  be  ambiguous  in  order  to  apply  rules  of  construction; 
Brown  v.  Wright,  33  N.  J.  L.  242,  construing  insolvency  act;  State 
V.  Claris,  29  N.  J.  L.  99,  as  to  act  constituting  willful  destruction 
of  property  an  indictable  offense;  Rudderow  v.  State,  31  N.  J.  L. 
515,  as  to  act  regulating  assessment  of  stock;  Evernbam  v.  Hulit, 
45  N.  J.  L.  55,  but  holding  title  incompetent  to  supply  defects  or 
omissions  in  body  of  statute;  Wallace  v.  Wallace,  3  N.  J.  Eq.  623, 
construing  statute  regulating  probate  of  wills;  Morris  Canal,  etc., 
Co.  V.  Central  R.  R.  Co.,  16  N.  J.  Eq.  428,  as  to  title  of  act  of  in- 
corporation; Tafoya  v.  Garcia,  1  N.  Mex.  483,  as  to  title  of  act 
"  relative  to  revision  of  statutes;  "  Buel  v.  South wiclj,  2  N.  Mex.  384, 
dissenting  opinion  to  effect  tliat  where  terms  are  plain  there  is  no 
room  for  construction;  Jacl^son  v.  Van  Zandt,  12  Johns.  175,  constru- 
ing statute  abolishing  entails;  People  v.  Roper,  35  N.  Y.  635,  as  to 
statute  exempting  class  from  taxation;  People  v.  Molyneux,  40 
N.  Y.  122,  considering  title  in  act  relative  to  national  guard;  People 
V.  Potter,  47  N.  Y.  382,  applying  principle  to  construction  of  State 
Constitution;  Ayers  v.  LawTcnce,  59  N.  Y.  197,  as  to  act  for  protec- 
tion of  taxpayers  against  frauds  of  public  officers;  People  v.  Wood. 
71  N.  Y.  374.  as  to  act  providing  for  settlement  of  floating  debt  of 
city;  Van  Voorhis  v.  Brintnall,  86  N.  Y.  37,  40  Am.  Rep.  519.  as  to 
statute  relating  to  validity  of  marriage  contracts;  Cogswell  v.  N.  Y., 
etc.,  R.  R.  Co.,  103  N.  Y.  22,  8  N.  E.  542,  construing  section  of 
corporate  charter  granting  certain  powers;  also  in  Hiil  v.  Mayor 
of  New  York,  139  N.  Y.  502.  34  N.  E.  Rep.  1092,  on  same  point 
Morton  v.  Mayor  of  New  York,  140  N.  Y.  213,  35  N.  E.  491,  and 
Simonton  v.  Lanier,  71  N.  C.  502,  construing  corporate  charter; 
Freight  Discrimination  Cases,  95  N.  C.  447,  holding  title  of  act  com- 
petent to  indicate  intention;  State  v.  Pugh,  43  Ohio  St.  113,  1  N.  E. 
448,  as  to  title  of  act  to  reorganize  certain  cities:  State  v.  Robinson, 
32  Or.  46,  48  Pac.  358.  holding  title  is  to  be  considered  in  construing 
penal  statute;  Deddrick  v.  Wood,  16  Pa.  St.  12,  construing  act  pro- 
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hibiting  obstruction  of  river.  Cited  in  State  v.  Holman,  3  McCord 
<S.  C),  307,  as  to  act  relating  to  fraudulent  packing  of  cotton;  State  v. 
Williams,  2  Strob.  L.  477,  as  to  penal  statute;  and  in  Asdell  v. 
Sutherland,  Peck  (Tenn.),  129,  holding  further  that  prior  statutes 
on  same  subject  should  be  considered;  Trott  v.  McGavock,  1  Yerg. 
479,  construing  statute  relating  to  officer's  duties  in  levying 
executions;  Fisher  v.  Dabbs,  6  Yerg.  149,  construing  statute 
providing  for  manumission  of  slaves;  State  v.  Delesdenier,  7  Tex. 
104,  106,  as  to  statute  exempting  certain  public  lands  from  taxation; 
dissenting  opinion,  Texas  B.  &  I.  Co.  v.  Cohen,  47  Tex.  413,  and 
principle  applied  to  construction  of  provision  in  policy  of  insurance; 
Cllne  v.  State.  36  Tex.  Cr.  Rep.  351,  01  Am.  St.  Rep.  870,  36  S.  W. 
1108,  construing  section  of  Constitution  regarding  rigbt  to  "  speedy 
public  trial;  '*  United  States  v.  Snow,  4  Utah,  320,  9  Pac.  702,  con- 
struing terms  of  "  Edmunds  act; "  Pratt  v.  Swan,  16  Utah.  491,  52 
Pac.  1094,  construing  statute  relative  to  powers  of  municipal 
officers;  State  v.  Shattuck,  69  Vt.  409,  60  Am.  St.  Rep.  939,  38  Atl. 
82,  as  to  statute  forbidding  guilty  party  to  decree  of  divorce  to  re- 
marry; Crafford  v.  Supervisors  of  Warwick  Co.,  87  Va.  115.  12  S.  E. 
148;  holding  word  "  persons,"  inclusive  of  "  corporations; "  Buff  ham 
v.  Racine,  26  Wis.  453,  in  dissenting  opinion  to  the  point  that  where 
language  is  plain,  rules  of  construction  not  to  be  applied.  See  note, 
56  Am.  Rep.  9,  on  general  onbject  of  construction;  as  also  note, 
44  Am.  St.  Rep.  232. 

The  principal  case  has  also  been  cited  in  the  following  cases,  dis- 
cussing general  subject;  In  re  Smith,  22  Fed.  Cas.  402;  Opinion  of 
Justices,  46  Me.  586;  Jim  v.  State,  3  Mo.  167,  170;  Wear  v.  Bryant, 
5  Mo.  172;  dissenting  opinion,  Seldon  v.  Hall,  21  Mo.  App.  466;  dis- 
senting opinion.  Rich  v.  Flanders,  39  N.  H.  370;  State  v.  Whitaker, 
85  N.  0.  569;  Weatherhead  v.  Bledsoe,  2  Overt.  379. 

Insolvency  —  Preference  of  United  States. —  Act  is  not  confined 
to  persons  accountable  for  public  money,  but  extends  to  debtors  of 
the  United  States  generally,  p.  395. 

The  principal  case  has  also  been  largely  cited  on  this  point  and  Its 
doctrine  applied:  Lewis  v.  United  States,  92  U.  S.  621,  23  L.  514, 
as  to  money  advanced  for  disbursement;  United  States  v.  Hoar,  2 
Mason,  316,  F.  C.  15,373,  holding  statute  of  limitations  does  not 
extend  to  debts  due  United  States;  United  States  v.  Cook  County 
Bank,  9  Biss.  58,  F.  C.  14,853,  as  to  postal  and  money  order  funds 
deposited  in  bank;  United  States  v.  Wilkinson,  5  Dill.  277,  F.  C. 
16,695,  holding  priority  of  United  States  secured  only  when  by  act 
of  law  or  the  debtor  property  is  being  administered  for  benefit  of 
creditors  generally.  See  also  note,  lb.  279.  Applied  in  United  Stntes 
V.  Eggleston,  4  Sawy.  204,  F.  C.  15,027,  but  holding  that  priority 
does  not  create  lien;  to  same  effect  also  in  United  States  v.  Oris  wold, 
7  Sawy.  303;  S.  0.,  8  Fed.  Rep.  501;  Anderson  v.  State,  23  Miss.  475, 
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but  holding  right  of  prior  payment  does  not  of  Itself  create  Hen: 
United  States  v.  Hahn,  37  Mo.  App.  583,  holding,  however,  costs 
of  administration  and  widow's  allowance  to  take  precedence  over 
claims  of  United  States;  Alkin  y.  Dunlap,  16  Johns.  85,  holding 
priority  does  not  create  lien;  on  same  point  in  Storm  y.  Waddell, 
2  Sandf.  Ch.  527.  This  rule  has  been  approved  In  the  following 
cases,  but  not  applied  specifically  to  the  issue  before  the  court; 
Ridgley  v.  Iglehart,  3  Bland  Ch.  542,  544;  United  States  v.  Thomp- 
son, 33  Md.  577;  State  v.  Harris,  2  Bailey  L.  600;  dissenting  opinion, 
MerrlU  v.  Naa  Bk.  of  JacksonvlUe,  173  U.  S.  177. 

Distinguished  In  Postmaster-General  t.  Bobbins,  1  Ware,  169, 
F.  C.  11,314,  holding  such  debts  not  to  take  priority  over  widow's 
allowance  from  decedent's  estate;  Bush  v.  United  States,  8  Sawy. 
330,  14  Fed.  Rep.  323,  holding  priority  attaches  only  in  case  prop- 
erty assigned  for  benefit  of  all  creditors;  Wllcocks  v.  Wain,  10  Serg. 
&  R.  380,  holding  that  debts  due  United  States  do  not  take  priority 
over  debt  secured  by  mortgage. 

Congress  —  Implied  powers. —  The  power  to  make  all  laws  nec- 
essary and  proper  to  carry  Into  execution  powers  granted,  confers 
on  congress  a  choice  of  means  and  does  not  confine  It  to  what 
is  Indispensably  necessary,  p.  396. 

Cited  to  this  point  and  its  doctrine  relied  on  in  dissenting  opinion. 
Civil  Rights  Cases,  109  U.  S.  51,  27  L.  853,  3  S.  Ct  50,  where  the 
majority  held  the  passage  of  civil  rights  act  not  within  the  power 
of  congress;  in  Juilliard  v.  Greenman,  110  U.  S.  440,  441,  28  L.  212, 
4  S.  Ct.  126,  upholding  power  of  congress  to  make  treasury  notes 
legal  tender;  dissenting  opinion,  Baldwin  v.  Franks,  120  U.  S.  701, 
30  L.  776,  7  S.  Ct  667,  majority  holding  unconstitutional,  a  statute 
providing  for  punishment  of  conspiracies  to  deprive  aliens  of  rights 
secured  by  treaty;  dissenting  opinion  in  In  re  Neagle,  135  U.  S.  87, 
34  L.  79,  10  S.  Ct.  676,  on  point  that  act  of  congress  is  necessary 
to  give  Jurisdiction  to  Circuit  Courts;  In  re  .Jackson,  14  Blatchf. 
250,  F.  C.  7,124,  upholding  constitutionality  of  act  providing  penalty 
for  sending  matter  relating  to  lotteries  through  the  mails;  in  In  re 
Reiman  and  Friedlander,  7  Bened.  466,  F.  C.  11,673,  holding  power 
of  congress  over  bankruptcy,  general  and  unlimited;  People  v. 
Naglee,  1  Cal.  235,  52  Am.  Dec.  315,  to  the  point  that  powers  not 
granted  to  congress  are  reserved  to  the  States,  and  State  may  exact 
license  fee  from  foreigners  for  privilege  of  working  mines;  in  Lick 
V.  Faulkner,  25  Cal.  422,  as  to  power  of  congress  to  make  treasury 
notes  legal  tender;  also  in  Thayer  v.  Hedges,  23  Ind.  146,  on  same 
point;  McCormick  v.  Humphrey,  27  Ind.  154,  as  to  power  of  congress 
to  provide  for  transfer,  before  Judgment,  of  causes  within  Juris- 
diction of  United  States  courts;  Lafayette,  etc.,  R.  R.  Co,  v.  Geiger, 
34  Ind.  213,  as  to  grant  of  power  to  State  legislature;  Hancock  v. 
Yaden,  121  Ind.  370,  373,  16  Am.  St.  Rep.  399,  401,  23  N.  B.  254,  255. 
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holding  constitutional,  act  of  legislature  prohibiting  contracts  waiv- 
ing right  to  payment  in  lawful  medium  of  payments;  Dupuy  v. 
Bemiss,  2  La.  Ann.  514,  upholding  jurisdiction  of  Circuit  Court  of 
United  States  in  actions  between  citizens  of  different  States;  George 
V.  Concord,  45  N.  H.  443,  447,  upholding  constitutionality  of  legal 
tender  acts;  so,  also.  In  Metropolitan  Bank  v.  Van  Dyck,  27  N.  Y. 
437,  476. 

Cited  approvingly  in  The  Legal  Tender  Cases,  52  Pa.  St.  65,  88,  dis- 
cussing general  subject;  Chartlers,  etc.,  Co.  v.  McNamara,  72  Pa. 
St  285.  13  Am.  Rep.  680,  where  acts  of  congress  relating  to  taxation 
and  revenue  considered  and  compared. 

Miscellaneous  citations. —  Cited  to  the  eflTect  that  a  mortgage  is 
a  conveyance  and  passes  property  conditionally  to  mortgagee;  in 
Porter  v.  Greene,  4  Iowa,  574;  Babcock  v.  Hoey,  11  Iowa,  377;  United 
States  V.  Hawkins,  4  Mart.  (La.)  (N.  S.)  330;  Pickett  v.  Buckner,  45 
Miss,  244;  Bank  of  Muskingum  v.  Carpenter's  Admrs..  7  Ohio,  pt.  1, 
70,  28  Am.  Dec.  620,  Holmes  v.  Gardner,  50  Ohio  St.  170,  33  N.  E. 
646;  Jordan  v.  Peak,  38  Tex.  442,  a  point  not  decided  by  the  case. 
Also  in  the  following  cases  on  the  point  that  construction  is  not  to  be 
retrospective;  Boyce  v.  Holmes,  2  Ala.  56;  Thome  v.  San  Francisco, 

4  Cal.  136;  in  Mussey  v.  Noyes,  26  Vt.  474,  as  to  distinction  be- 
tween general  and  partial  assignment. 

2  Or.  406,  2  L.  320,  UNITED  STATES  v.  SCHOONER  SALLY. 

Admiralty  Jurisdiction.— A  question  of  forfeiture  of  a  vessel  for 
violation  of  an  act  prohibiting  the  slave  trade  is  within  the  Juris- 
diction of  admiralty  and  maritime  conrts,  and  the  trial  is  not  to  b^ 
by  jury,  p.  406. 

Cited  and  followed  in  United  States  v.  Schooner  Betsey  and 
Charlotte,  4  Cr.  446,  2  L.  674.    Applied  in  The  Sarah,  8  Wheat.  394, 

5  L.  644,  holding  that  where  libel  charges  seizure  on  water  navigable 
from  the  sea,  and  It  appears  seizure  was  made  on  land,  court  cannot 
direct  trial  by  Jury  without  amendment;  Waring  v.  Clarke,  5  How. 
458,  12  L.  234,  applying  principle  to  case  of  collision  on  Mississippi 
river;  New  Jersey  Steam  Navigation  Co.  v.  Merchants*  Bank,  6  How. 
388,  12  L.  484,  upholding  admiralty  Jurisdiction  over  contracts  of 
affreightment  to  be  executed  on  high  seas;  The  Steamboat  Magnolia, 
20  How.  334,  15  L.  926,  in  dissenting  opinion,  majority  holding 
Jurisdiction  to  extend  to  case  of  collision  on  river  navigable  from 
sea  above  tide-water;  De  Lovlo  v.  Bolt,  2  Gall.  474,  F.  C.  3,770, 
holding  admiralty  courts  to  have  concurrent  Jurisdiction  with  com- 
mon-law courts  over  maritime  contracts;  The  Wave,  Blatchf.  &  H. 
240.  F.  C.  17,297,  holding  Jurisdiction  to  extend  to  case  of  salvage 
on  waters  within  boundaries  of  a  State;  Slocum  v.  Wheeler,  1  Conn. 
446,  to  the  point  that  seizures  to  give  admiralty  Jurisdiction  must  be 
on  navigable  water;  Novion  y.  Hallett,  16  Johns,  347,  holding  no 
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action  lies  at  common  law  for  illegal  seizure  on  high  seas.  Cited 
also  in  United  States  v.  Wiltberger,  5  Wheat  115,  5  L.  48;  The 
Eagle,  8  Wall.  26,  19  L.  370,  and  in  note  to  Anonymous,  1  Gall.  25, 
F.  C.  444,  discussing  general  subject  and  collecting  authorities.  See 
also  People  v.  Tyler,  7  Mich.  274,  where  constitutionality  of  acta 
extending  admiralty  Jurisdiction  to  great  lakes  considered  and 
denied. 

2  Or.  406,  2  L.  320,  BAILIFF  v.  TIPPING. 

Writ  of  error.—  Citation  must  issue  with,  p.  406. 

Cited  to  same  effect  in  Villabolos  y.  United  States,  6  How.  00,  12 
L.  356,  holding  that  when  entry  of  appeal  is  made,  and  no  citation 
Beryed  within  time  required,  appeal  will  be  dismissed  on  motion. 
See  also  note,  91  Am.  Dec.  195,  on  general  subject 

Distinguished  in  Naylor  y.  Phillips,  3  Stew.  210,  where  appellant 
voluntarily  appeared. 

2  Cr.  407-^18,  2  L.  320,  TELFAIR  y.  STEAD'S  EXECUTORS. 

Partiee.—  Lands  of  a  deceased  debtor,  in  Georgia,  are  liable  in 
equity  for  payment  of  his  debts,  without  making  heirs  parties  to 
the  suit,  p.  418. 

Cited  and  applied  in  Alston  y.  Rowles,  13  Fla.  116,  under  statute; 
BO,  also,  in  Coombs  y.  Jordan,  3  Bland  Ch.  307,  22  Am.  Dec.  255; 
dissenting  opinion  to  McArthur  y.  Porter,  1  Ohio,  107,  majority 
holding,  that  where  yendor  having  lien  for  purchase  price  of  land,, 
obtains  Judgment  upon  which  land  is  sold,  the  lien  does  not  pass 
to  the  purchaser  and  so  cannot  be  set  up  against  widow's  claim  of 
dower.  Approved  in  Mauldin  v.  Grossett,  15  S.  C.  580,  discussing 
general  subject;  Carey  v.  Roosevelt,  91  Fed.  Rep.  568,  following 
assets  of  estate  into  hands  of  distributees,  to  pay  debts. 

2  Cr.  419-444,  2  L.  324,  GRAVES  v.  BOSTON  MARINE  INS.  CO. 

Insurance. —  One  partner  effecting  insurance  in  his  own  name  on 
property  on  board  a  certain  vessel,  cannot  recover  indemnity  for 
loss  sustained  by  his  firm,  p.  440. 

Cited  and  applied  in  Durand  v.  Thouron,  1  Port  245,  as  to  in- 
demnity for  loss  of  property  left  with  insured  for  sale;  so,  also,  in 
Batre  v.  Durand,  1  Port  255,  under  similar  facts;  Merchants'  Ins. 
Co.  v.  Mazange,  22  Ala.  179,  as  to  right  of  temporary  occupant  of 
premises  under  decree  of  Court  of  Chancery;  McCord  v.  Seale,  56 
Oal.  264,  holding  evidence  of  interest  of  copartner  inadmissible* 
where  complaint  averred  individual  interest;  Russell  v.  Insurance 
Co.»  4  Mass.  84,  holding  that  under  policy  of  insurance  In  name  of 
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A.  as  agent  of  B.,  the  latter  cannot  recover  for  use  of  C,  whom  he 
declares  alone  interested  in  the  policy.  Followed  in  Dumas  v.  Jones, 
4  Mass.  652,  under  facts  similar  to  those  in  principal  case;  Finney 
y.  insurance  Co.,  8  Met.  351,  41  Am.  Dec.  517,  under  facts  similar  to 
those  in  principal  case.  So  in  Peoria,  etc.,  Ins.  Co.  v.  Hall.  12 
Mich.  210;  Wise  v.  Insurance  Co.,  23  Mo.  85,  holding  policy  of  in- 
surance to  cover  insurable  interest  of  those  only  who  are  named  in 
the  policy.  So  also  in  Plahto  v.  Insurance  Co.,  38  Mo.  254,  and  in 
Pacific  Ins.  Co.  v.  Catlett,  4  Wend.  82. 

Distinguished  in  Bartlett  v.  Walter,  13  Mass.  269,  7  Am.  Dec.  144, 
where  plaintiff,  hirer  of  vessel,  held  to  have  valuable  insurable 
interest,  having  contracted  with  owner  to  effect  insurance.  Criti- 
cised in  Manhattan  Ins.  Co.  v.  Webster,  59  Pa.  St.  230,  98  Am.  Dee. 
334,  and  in  note,  20  Am.  Dec.  517,  on  general  subject  of  insurable 
interest  jof  partners. 

Equity  —  Beformation  of  contracts.— A  policy  of  insurance  will 
not  be  reformed  by  a  court  of  equity  after  a  loss,  upon  doubtful 
proof  of  intention  of  insured,  or  of  its  communication  to  the  under- 
writer, p.  444. 

Principle  applied  in  Carpenter  v.  Providence- Washington  Ins.  Co., 
4  How.  224,  11  L.  949,  refusing  to  confirm  policy  of  insurance,  where 
there  was  provision  requiring  notice  of  subsequent  insurance  and 
such  notice  had  not  been  given;  Insurance  Co.  v.  Nelson,  103  U.  S. 
549,  26  L.  438,  where  amount  of  proof  sufficient  to  impeach  mort- 
gage considered;  Andrews  v.  Essex  Ins.  Co.,  3  Mason,  10,  15,  F.  C. 
374,  denying  ruling  where  mistake  in  omitting  clause  in  policy  did 
not  clearly  appear;  Sias  v.  Insurance  Co.,  8  Fed.  Rep.  188,  holding 
terms  of  insurance  contract,  when  clear,  cannot  be  varied  by  evi- 
dence of  extrinsic  circumstances;  so,  also,  in  Insurance  Co.  v.  Wil- 
cox &  Olbbs  Guano  Co.,  65  Fed.  Rep.  730,  25  V,  S.  App.  201,  under 
similar  facts;  Worley  v.  Tuggle,  4  Bush  (Ky.),  175,  as  to  proof  re- 
quired to  reform  a  deed;  Reeve  v.  Insurance  Co.,  23  La.  Ann.  221, 
holding  that  in  action  to  recover  on  a  policy,  insured  cannot  set  up 
his  ignorance  of  clause  against  storing  infiammable  oils;  Chase  v. 
Insurance  Co.,  67  Me.  92,  holding  that  provisions  in  application  for 
policy  cannot  control  policy  itself.  Cited  in  Tesson  v.  Insurance  Co., 
40  Mo.  36,  37,  93  Am.  Dec.  295,  296,  holding  that  mistake  in  policy 
must  be  proved  by  clearest  evidence;  Henderson  v.  Stokes,  42  N.  J. 
Eq.  589,  8  Atl.  719,  as  to  omission  of  clause  in  policy;  Smith  v.  AUIs, 
52  Wis.  348,  9  N.  W.  157,  holding  that  to  impeach  acknowledgment 
of  mortgage,  evidence  of  fraud  must  be  clear.  See  also  notes,  4 
McCrary,  229,  and  65  Am.  St  Rep.  482,  on  general  subject  of 
reformation  of  contracts. 

Distinguished  in  Snell  v.  Insurance  Co.,  98  U.  S.  89,  90,  25  L.  54, 
where  Insured  never  had  possession  of  policy. 
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Equity  —  Jurisdiction.— Equity  will  not  grant  relief  In  cases 
where  there  is  a  plain,  adequate  and  complete  remedy  at  law,  al- 
though question  Is  not  raised  by  defendant  in  pleadings,  p.  444. 

Rule  applied  in  Hipp  v.  Babln,  19  How.  278,  15  L.  635,  where  6ill 
brought  in  equity  to  recover  real  estate  based  on  purely  legal  title; 
Parlier  v.  Winhipiseogee,  etc.,  Co.,  2  Black,  551,  17  L.  337,  as  to 
action  for  injury  to  water  power  when  no  allegation  of  Irreparable 
injury;  Insurance  Co.  v.  Bailey,  13  Wall.  621,  20  L.  503,  refusing  to 
order  cancellation  of  policy  on  ground  that  representations  were 
fraudulent,  where  these  representations  can  be  used  in  suit  at  law 
upon  the  policy;  Baiter  v.  Biddle,  1  Bald.  407,  416,  420,  F.  C.  764, 
holding  bill  for  account  not  to  lie  where  account  has  been  rendered 
and  received;  Berry  v.  Ginaca,  6  Sawy.  395,  6  Fed.  Rep.  481,  where 
complainant  failed  to  establish  right  to  vendor's  lien;  Dugan  v. 
Cureton,  1  Ark.  42,  31  Am.  Dec.  733,  734,  holding  mere  failure  to 
perform  contract  not  ground  for  equitable  relief  against  payment 

Distinguished  in  Oelrichs  v.  Spain,  15  Wall.  228,  21  L.  44,  holding 
that  although  action  at  law  may  be  maintained  on  injunction  bond, 
equity  must  still  settle  rights  of  obUgees;  Pierpont  v.  Fowle,  2  Wood. 
&  M.  29,  F.  C.  11,152,  as  to  violation  of  copyright,  equitable  action 
being  more  effective. 

2  Cr.  445-453,  2  L.  332,  HEPBURN  v.  BLLZET. 

The  District  of  Columbia  iB  not  ''  a  State  "  within  the  meaning 
of  the  term  used  in  the  Constitution  and  its  citizens  cannot  sue  in 
United  States  courts  as  citizens  of  any  State,  p.  453. 

The  citations  reveal  a  large  number  of  cases  which  have  affirmed 
this  ruling  and  applied  it:  New  Orleans  v.  Winter,  1  Wh.  94,  4  E. 
45,  holding  a  territory  not  a  State  for  purpose  of  suing  in  United 
States  courts;  Scott  v.  Jones,  5  How.  377,  12  L.  197,  holding  that 
Supreme  Court  of  United  States  has  not  jurisdiction  to  try  the 
question  as  to  whether  a  political  body  passing  a  law  was  a  State; 
Barney  v.  Baltimore  City,  6  Wall.  287,  18  L.  827,  under  facts  similar 
to  principal  case;  dissenting  opinion  in  Texas  v.  White,  7  Wall.  737, 
19  L.  241,  majority  holding  citizens  of  Texas  during  reconstruction 
period  to  be  citizens  of  "  a  State; "  Railroad  Co.  v.  Harris,  12  Wall. 
86,  20  L.  359,  holding  railroad  company  extending  into  the  District 
of  Columbia  amenable  to  courts  of  the  District  for  injuries  to  a 
citizen  of  Washington;  Metropolitan  R.  R.  v.  District  of  Columbia, 
132  U.  S.  9,  33  L.  234,  10  S.  Ct.  22,  but  holding  the  District  to  be  a 
municipal  corporation  capable  of  suing  and  being  sued;  Hooe  v. 
Jamieson,  IGG  U.  S.  397,  398,  41  L.  1050,  17  S.  Ct  597,  holding 
citizen  of  District  cannot  sue,  although  joined  with  competent  per- 
son as  coplaintiff;  Picquet  v.  Swan,  5  ^fason,  55,  F.  C.  11,134,  as  to 
action  by  alien  against  citizen  of  District;  also  in  Prentiss  v.  Breii- 
nan,  2  Blatchf.  104,  F.  C.  11,385,  and  In  Cissel  v.  McDonald,  16 
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Blatchf.  152,  F.  C.  2,729,  denying  petition  for   removal  from  State 
court  to  Circuit  Court,  of  action  by  citizen  of  District  against  a 
subject  of  Great  Britain;   Land  Co.   v.   Elkins,   22   Blatchf.   204, 
2U  Fed.  Rep.  546,  where  necessary  defendant  was  citizen  of  District; 
Watson  V.  Brooks,  8  Sawy.  320,  321,  13  Fed.  Rep.  543,  544,  as  to 
citizens  of  a  territory;  Darst  v.  City  of  Peoria,  13  Fed.  Rep.  564,  as 
to  removal  to  Circuit  Court  on  application  of  citizen  of  territory. 
So,  also.  In  Seddon  v.  Virginia,  etc.,  Co.,  36  Fed.  Rep.  8;  Myer  v. 
Herrera,  41  Fed.  Rep.  66,  holding  Circuit  Court  has  no  jurisdiction 
of  action  between  citizen  and  alien  temporarily  resident  In  same 
State;  Dunton  v.   Muth,   45  Fed.   Rep.   394,   as  to   removal   from 
territorial  court;  Grether  v.  Wright,  75  Fed.  Rep.  753,  43  U.  S.  App. 
770,  upholding  power  of  congress  to  exempt  bonds  of  District  of 
Columbia  from  taxation  within  the  United  States;  dissenting  opinion, 
McElvaln  v.  Mudd,  44  AUu  65,  majority  holding  Confederate  State 
after  ordinance  of  secession  to  be  a  State  within  meaning  of  con- 
stitutional prohibition  on   States  against  impairing  obligation   of 
contracts;  Shorter  v.  Cobb,  39  Ga.  299,  holding  that  United  States 
courts  will  not  review  statute  passed  by  State  when  in  rebellion; 
Binney's  Case,  2  Bland  Ch.  147,  holding  citizenship  of  Individual 
members  of  corporation  must  govern  jurisdiction;  Texas   Pacific 
By.  Co.  V.  Gay,  86  Tex.  682,  26  S.  W.  601,  to  the  point  that  United 
States  Circuit  Court  could  not  have  jurisdiction  on  grounds  of  dl- 
▼ersA  citizenship,  over  a  corporation  chartered  by  act  of  congress; 
Draper's  Executors  v.  Gorman,  8  Leigh   (Ya.),  631,  640,   holding 
that  act  of  congress  declaring  effect  of  judgments  rendered  in  State 
courts  did  not  apply  to  those  rendered  in  courts  of  District  of  Col- 
umbia; Smith  V.  United  States,  1  Wash.  Ter.  269,  holding  a  territory 
not  a  State;  dissenting  opinion,  Newcomb  v.  Smith,  2  Pinn.  143, 
majority  holding  constitutional  authorization  of  the  taking  by  States 
of  private  property  for  public  use,  to  extend  to  territories.    The 
rule  Is  also  approved  in  the  following  cases,  discussing  the  general 
subject:    McNutt  v.  Bland,  2  How.  21,  11  L.  164;  Glover  v.  Shepperd, 
11  Blss.  576,  15  Fed.  Rep.  836;  Laird  v.  Insurance  Co.,  44  Fed.  Rep. 
712;  Calhoun  v.  Calhoun,  2  S.  C.  295.     See  also  State  v.  White,  23 
Tex.  Supp.  613;  State  v.  Burke,  33  La.  Ann.  510. 

Rule  limited  In  Geofroy  v.  Riggs,  133  U.  S.  269,  33  L.  645,  10  S.  Ct. 
297,  holding  the  District  of  Columbia  to  be  one  of  the  "  States  of 
the  Union,"  within  meaning  of  treaty  regulating  taking  of  land  by 
descent;  Talbott  v.  Silver  Bow  Mining  Co.,  139  U.  S.  444,  35  L.  212, 
11  S*  Ct  596,  holding  act  of  congress  providing  that  States  may  tax 
national  banks  extends  to  territories;  The  UUock;  9  Sawy.  042,  19 
Fed.  Rep.  212;  The  Panama,  Deady,  33,  F.  C.  10,702,  and  In  re 
Bryant,  Deady,  121,  F.  C.  2,067,  holding  term  "  State "  includes 
territory  under  act  of  congress  regulating  navigation;  Neil  v.  Wil- 
son, 14  Or.  415,  12  Pac.  812.  holding  power  of  territory  to  regulate 
pilotage  co-ordinate  with  that  of  State. 


Ill  CRANOH. 


3  Cr.  1-73,  2  L.  347,  HUIDEKOPER  v.  DOUGLASS. 

Leg^lative  contracts  should  be  construed  according  to  the  or- 
dinary rules  of  contractual  construction,  p.  70. 

Cited  to  this  point  In  Charles  River  Bridge  v.  Warren  Bridge,  11 
Pet  611,  9  L.  849,  dissenting  opinion,  majority  holding  a  right  could 
not  be  implied,  because  not  expressly  forbidden;  dissenting  opinion. 
The  Richmond,  etc.,  R.  R.  Co.  v.  The  Louisa.  R.  R.  Co.,  13  How. 
86,  14  L.  62,  majority  construing  stipulation  restraining  State, 
strictly;  in  U.  S.  v.  Arredondo,  6  Pet.  749,  8  L.  568,  holding  "in 
possession  "  of  land  satisfied  by  constructive  possession;  State  y. 
Real  Estate  Bank,  5  Ark.  599,  41  Am.  Dec.  112,  holding  charter  of 
corporation  forfeited  by  assignment  of  all  its  property;  Jasper  v. 
Quarles,  Hardin,  477,  holding  right  of  a  settler  dates  from  com- 
mencement of  services  necessary  to  procure  a  certificate;  Stark  v. 
Mather,  Walk.  (Miss.)  193,  if  government  gives  title  to  another 
he  is  a  trustee  for  first  grantee;  Leavitt  v.  Lovering,  64  N.  H.  608, 
15  Atl.  415,  rejecting  words  to  which  no  effect  consistent  with  the 
statute  could  be  given;  Thompson  v.  People,  23  Wend.  579,  in  con- 
struing act  giving  right  to  build  bridge;  Durer  v.  Boyd,  1  S.  &  R. 
207,  holding  a  person  obtaining  another's  patent  as  trustee  for  him; 
Barnes  v.  Irvine,  5  Watts,  503,  as  to  settlement  of  land;  Dodson  v. 
Cocke,  1  Overt.  322,  a  subsequent  grantee  cannot  avoid  a  prior 
grant  for  fraud  against  State.    Cited  in  Weatherhead  v.  Bledsoe, 

2  Overt.  374,  379,  in  construing  statute  of  limitations;  Pinson  v. 
Harkins,  1  Yerg.  330,  339,  treating  State  as  an  individual;  as  al80> 
in  Neal  v.  E.  T.  College,  6  Yerg.  194.  Cited  incidentally,  Thompson 
V.  Phillips,  Bald.  385,  P.  0.  13,974.    Approved  in  Leasure  v.  Wilson, 

3  Watts,  174,  and  Ross  v.  Barker,  5  Watts,  397. 

Statutes. —  Terms  of  a  law  requiring  two  incompatible  things 
must  be  reconciled  with  the  least  possible  change  in  meaning,  and 
a  view  to  the  general  intent,  p.  66. 

3  Cr.  73-92,  2  L.  370,  UNITED  STATES  v.  HOOB. 

Insolvency. —  There  must  be  a  general  voluntary  assignment  to 
render  debtor  insolvent  within  the  bankrupt  act,  p.  91. 

The  following  citing  cases  are  concerned  with  this  holding  and  ap- 
ply it:  The  United  States  v.  The  Marshal,  etc.,  2  Brock.  491,  P.  C. 
15,727,  If  an  inconsiderable  part  of  property  Is  retained,  it  is  a  questloD 


219  United  States  v.   Hooe.  '  2  Cr.  73-92 

for  the  court;  United  States  v.  Langton,  5  Mason,  284,  P.  C.  15,560, 
holding  a  small  portion  left  out  by  mistake  does  not  defeat  priority; 
United  States  v.  McLellan,  3  Sumn.  352,  F.  C.  15,698,  holding  a  eon- 
Teyance  of  all  property,  but  In  distinct  parts.  Is  good,  unless  especi- 
ally to  evade  priority;  CJonard  v.  The  Atlantic  Ins.  Co.,  1  Pet.  439, 

7  L.  212,  holding  that  a  bona  fide  general  assignment  defeats 
priority;  Huntley  v.  Kingman,  152  U.  S.  533,  38  L.  543,  14  P.  C.  690, 
a  bona  fide  assignment  of  part  of  a  debtor's  property  is  valid;  Bush 
V.  United  States,  8  Sawy.  330,  14  Fed.  Rep.  323,  holding  confession 
of  judgment  is  not  a  voluntary  assignment;  Holt  v.  Bancroft,  30 
Ala.  201,  holding  an  assignment  of  all  his  property,  with  fraudu- 
lent intent,  but  by  distinct  deeds,  a  general  assignment;  Campbell 
V.  The  Colorado  Coal,  etc.,  9  Colo.  66,  10  Pac.  252,  holding  partial 
assignment  valid;  McLean  v.  Ranlsln,  3  Johns.  374,  holding  plalntifT 
must  8hov7  that  the  shipment  constituted  the  whole  of  defendant's 
property;  Ewing  v.  Runkle,  20  111.  462,  both  parties  must  have 
fraudulent  Intent,  to  Invalidate  a  conveyance;  U.  S.  v.  Bank  of  U.  S., 

8  Rob.  (La.)  416,  holding  priority  not  defeated  by  partial  assignments 
of  all  property;  as  also  in  Marshall  v.  Barclay,  1  Paige  Ch.  161; 
Willing  V.  Bleeker,  2  S.  &  R.  225,  and  Downing  v.  Kintzing,  2  S.  & 
R.  337,  two  assignments  held  a  general  assignment;  Mussey  v. 
Noyes,  26  Vt.  473,  holding  a  partial  assignment  valid;  Stanley  v. 
Bobbins,  36  Vt.  429,  holding  a  lease  not  an  assignment;  dissenting 
opinion.  Winner  v.  Hojrt,  66  Wis.  247,  28  N.  W.  390,  majority  holding 
where  all  property  was  transferred  by  different  mortgages,  it  was 
a  general  assignment  Cited  in  United  States  v.  Couch,  25  P.  C. 
67*4,  holding  assignment  of  property  of  firm  and  one  partner,  not 
enough  to  give  priority  to  United  States;  United  States  v.  Wood, 
28  P.  O.  753,  holding  partial  assignment  gives  no  preference. 

Distinguished  in  Mc Arthur  ▼.  Chase,  13  Gratt.  691,  holding  "  in- 
solvency" In  that  statute  meant  insufficient  property  to  pay  debts; 
Ex  parte  Hull,  12  Fed.  Cas.  856,  defining  Insolvency  In  statute; 
Thelusson  v.  Smith,  2  Wheat  424,  4  L.  278,  holding  United  States 
In  cases  specified  In  act  of  1799,  has  preference  over  judgment 
lien. 

Fraud  —  Mortgages. —  Mortgagor's  remaining  In  possession  of 
property  is  proper  and  not  evidence  of  fraud,  p.  89. 

Cited  and  applied  In  Almy  v.  Wilbur,  2  W.  &  M.  388,  P.  C.  256, 
holding  possession  by  mortgagor  not  evidence  of  fraud;  Bingham 
▼.  Frost,  6  Bank.  Reg.  131,  3  P.  0.  401,  holding  that  word  "  convey- 
ance "  Includes  a  mortgage;  Malone  v.  Hamilton,  Minor,  289,  where 
the  deed  contained  a  power  of  sale,  and  surplus  was  to  be  paid  to 
mortgagor;  likewise  In  The  Planters',  etc..  Bank  of  Mobile  v. 
WiUls  &  Co.,  5  Ala.  780,  where  mortgagor  retained  possession  of  the 
chattel;  Hempstead  v.  Johnston,  18  Ark.  134,  65  Am.  Dec.  467,  hold- 
ing grantor's  remaining  in  possession  does  not  invalidate  a  trust 
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deed;  Walters  v.  Whitlock,  9  Fla.  102,  76  Am.  Dec.  613,  holding 
whether  retention  of  possession  of  a  chose  in  action  by  an  assignor 
is  fraud,  is  a  question  of  fact;  Suiter  v.  Turner,  10  Iowa,  523,  holding 
retention  of  possession  of  realty  by  grantor  no  evidence  of  fraud; 
Bank  of  Commerce  v.  Payne,  86  Ky.  404,  8  S.  W.  862,  holding 
whether  the  conveyance  is  fraudulent  depends  on  the  intent;  Lunt  v. 
Whitaker,  10  Me.  314,  holding  where  mortgagor  retained  possession 
of  horse,  mortgagee  had  good  title  against  a  purchaser;  Wilson  v. 
Russell,  13  Md.  530,  71  Am.  Dec.  648,  holding  that  mortgagor's 
remaining  in  possession  does  not  invalidate  a  deed;  Dawes  v.  Cope, 

4  Binn.  265,  holding  delivery  of  a  bill  of  lading  is  a  sufficient  trans- 
fer of  possession;  dissenting  opinion  in  Wolf  v.  Farrell,  3  Brev.  76, 
majority  holding  title  passed,  though  mortgagor  of  chattel  retained 
possession;  Rose  v.  Burgess,  10  Leigh  (Va.),  197,  holding  mortgagor's 
retention  of  possession  of  chattels  does  not  make  it  liable  to  his 
creditors. 

Distinguished  in  Fowler  v.  Merrill,  11  How.  394,  13  L.  743,  where 
mortgage  was  recorded;  In  re  Hussman,  2  Bank.  Reg.  140,  12  Fed. 
Oas.  1076,  holding  sale  without  change  of  possession  was  void 
against  creditors;  Merrill  v.  Dawson,  Hemp.  603,  616,  F.  C.  9,469, 
where  sale  was  held  fraudulent  per  se;  Cobum  v.  Pickering,  3 
N.  H.  425,  14  Am.  Dec.  378,  holding  retention  of  possession  of 
chattel  after  absolute  sale  is  prima  facie  evidence  of  fraud;  Glow 
V.  Woods,  5  S.  &  R.  284,  9  Am.  Dec.  354,  holding  mortgagor's  con- 
tinuing in  possession  fraudulent  per  se. 

Future  advances.— Mortgage  to  secure  future  advances  Is  valid, 
p.  89. 

Cited  to  this  point  and  rule  applied  in  Lawrence  v.  Tucker,  23 
How.  27,  16  L.  479,  as  also  in  United  States  v.  Lennox,  2  Paine,  183, 
F.  C.  15,592,  and  Leeds  v.  Cameron,  3  Sumn.  492,  F.  C.  8,206,  sus- 
taining mortgages  for  future  advances;  Tumbull  v.  Thomas,  1 
Hughes,  176,  F.  C.  14,243,  holding  a  deed  of  trust  for  future  ad- 
vances a  good  lien;  Perkins  &  Elliot  v.  May  field,  5  Port.  187,  where 
deed  was  given  to  secure  one  against  the  consequences  of  suretyship; 
Allen  V.  Montgomery  R.  R.  Co.,  11  Ala.  452,  holding  a  deed  of  real 
estate  for  security  of  bonds  to  be  issued  not  void  per  se;  as  also 
in  Tully  v.  Harloe,  35  Cal.  309,  95  Am.  Dec.  105;  Peters  v.  Goodrich, 
3  Conn.  152,  holding  mortgage  to  secure  an  indorser  valid;  Crane  v. 
Deming,  7  Conn.  397,  mortgage  for  future  advances  held  good, 
where  advancements  were  made  after  subsequent  mortgages;  Hub- 
bard V.  Savage,  8  Conn.  220,  where  a  mortgage  to  secure  against 
future  liabilities  was  held  good;  Speer  v.  Skinner,  35  111.  293,  sus- 
taining mortgage  for  future  advances;  as  also  in  Collins  v.  Carlisle, 
13  111.  259;  Stewart  v.  English,  6  Ind.  182,  where  a  bona  fide  con- 
veyance to  pay  debts  was  sustained;  Griflith  v.  Bank,  6  Gill  &  J., 
436,  where  a  deed  to  indemnify  Indorsers  was  held  good  as  against 
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creditors;  Commercial  Bank  ▼.  Cunningham,  24  Picli.  274,  35  Am. 
Dec.  323,  holding  a  like  mortgage  good;  Kobins  v.  Embry,  1  S.  & 
M.  Ch.  267,  holding  assignment  not  vitiated,  because  for  future  ad- 
vances; Boisregard  v.  Wall,  1  S.  &  M.  Ch.  430,  holding  mortgages 
given  to  secure  debts  of  a  partnership  valid;  as  also  in  James  v. 
Morey,  2  Cow.  292, 14  Am.  Dec.  4S5;  Hendricks  v.  Robinson,  2  Johns. 
Ch.  308,  holding  a  bona  fide  assignment  by  a  debtor  in  insolvent  cir- 
cumstances for  future  advances  good;  Walker  v.  Snediker,  1  HofP. 
Ch.  146,  holding  such  a  mortgage  valid,  but  future  liabilities  not 
embraced  by  a  subsequent  parol  agreement;  Truscott  v.  King,  6 
N.  Y.  159,  holding  when  a  judgment  to  secure  future  advances  has 
been  paid,  it  cannot  be  set  up  for  subsequent  advances  as  against 
an  intervening  incumbrancer;  Robinson  v.  Williams,  22  N.  Y.  383, 
holding  such  a  mortgage  is  good  as  against  a  creditor  by  Judg- 
ment recovered  before  such  advances  became  due;  Young  v.  Wil- 
son, 27  N.  Y.  353,  holding  mortgage  to  secure  liabilities,  though  not 
specifying  amount,  was  certain  enough;  Sabln  v.  Columbia  Fuel 
Co.,  25  Or.  24,  42  Am.  St.  761,  34  Pac.  695,  holding  mortgage  valid 
though  it  may  subsequently  turn  out  that,  at  the  time,  mortgagor 
was  unable  to  pay  all  his  debts;  McGavock  v.  Deery,  1  Cold.  270, 
holding  assignment  for  future  advances  valid;  McCarty  v.  Chalfant, 
14  W.  Ya.  547,  holding  deed  of  trust  for  future  advances  valid. 
See  also  a  note  in  20  Am.  Dec.  659,  on  this  subject 

Distinguished  in  Craig  v.  Tappin,  2  Sandf.  Ch.  84,  the  mortgage 
there  not  reciting  its  object 

• 

Insolvency.^  United  States  Is  entitled  to  a  priority  of  payment, 
but  has  no  lien,  p.  90. 

The  citing  cases  show  that  this  doctrine  has  been  very  extensively 
aflOrmed.  They  approve  and  apply  it  as  follows:  Beaston  v. 
Farmers'  Bank  of  Delaware,  12  Pet.  134,  9  L.  1029,  holding  an 
attachment  of  an  individual  not  defeated  by  a  subsequent  attach- 
ment of  the  United  States;  In  re  Ham  bright,  11  Fed.  Cas.  310,  2 
Bank.  Reg.  158,  holding  creditor's  valid  prior  Hen  prevailed  over 
costs  of  bankruptcy;  United  States  v.  The  Canal  Bank,  3  Story,  81, 
P.  C.  14,715,  this  priority  rests  on  statute;  Postmaster-General  v. 
Robbins,  1  Ware,  169,  P.  C.  11,314,  holding  that  widow's  allowance 
took  precedence;  Perry  Manufacturing  Co.  v.  Brown,  2  Wood.  & 
M.  454*,  F.  C.  11,015,  holding  that  where  proceedings  in  insolvency 
advanced  to  appointment  of  a  messenger,  this  inchoate  title  was 
not  defeated  by  a  subsequent  lien;  United  States  v.  Wilkinson,  5 
DllL  278,  F.  C.  16,095,  where  a  purchaser  under  an  attacliment  took 
free  from  preference;  United  States  v.  McLellan,  3  Sumn.  353, 
P.  C.  15,698,  holding  conveyance  of  all  his  property  to  creditors  is 
not  a  voluntary  assignment  within  the  statute:  United  States  v. 
Hawkins,  4  Mart  N.  S.  (La.)  330,  holding  United  States  has  not  a 
•  preference   in  an  insolvent  estate,   above  the   mortgage  creditor; 
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Farmers'  Bank  y.  Beaston,  7  Gill  &  J.  426,  28  Am.  Dec.  229,  an 
Attachment,  operating  as  a  lien,  takes  priority  oyer  United  States 
where  receiver  was  appointed;  Watkins  y.  Otis,  2  Pick.  102,  holding 
s,  foreign  attachment  not  such  a  one  as  to  give  United  States  prior- 
ity; Anderson  y.  State,  23  Miss.  476,  holding  United  States  has  no 
lien;  Finney  y.  Steamboat  Fayette,  10  Mo.  619,  to  the  point  that 
United  States  has  lien  on  commencement  of  suit;  United  States  v. 
Orookshank,  1  Edw.  Gh.  237,  holding  priority  does  not  exist  in 
relation  to  real  estate  descended  to  heirs;  Bank  of  Muskingum  y. 
Garpenter,  7  Ohio  (Pt  1),  70,  28  Am.  Dec.  620,  holding  an  equi- 
table mortgage  to  l>e  preferred  to  a  Judgment  of  later  date;  Wllcocks 
y.  Wain,  10  S.  &  R.  380,  holding  a  mortgage  prior  to  general  assign- 
ment cuts  off  preference;  State  y.  Harris,  2  Bailey  L.  600,  holding 
the  State  not  entitled  to  priority  at  common  law;  Ex  parte  Waddell, 
28  F.  O.  1314,  holding  decree  of  bankruptcy  creates  no  lien,  estate 
yests  In  assignee;  Sayings  Society  y.  Multnomah,  169  U.  S.  428,  42 
L.  805,  18  S.  Gt.  395,  holding  that  a  mortgage  conveys  an  interest 
in  land  and  may  be  taxed;  United  States  y.  Areola,  24  Fed.  Gas.  850, 
holding  interest  of  mortgagee  is  distinct  from  that  of  mortgagor;  note 
to  4  Wheat.  120,  4  L.  530,  on  this  subject;  dissenting  opinion. 
Winner  y.  Hoyt,  66  Wis.  247,  ?8  N.  W.  390,  57  Am.  Rep.  263,  ma- 
jority holding  separate  assignments  covering  all  his  property  are 
a  general  assignment;  Gonard  v.  Atlantic  Ins.  Go.,  1  Pet.  441,  7 
Xi.  213,  holding  priority  of  United  States  will  not  divest  a  specific 
lien  such  as  a  mortgage;  Thelluson  v.  Smith,  1  Pet  G.  G.  196,  198, 
F.  G.  13,878,  holding  priority  of  United  States  does  not  cut  off  a 
Judgment  creditor. 

Costs.—  Whether  coats  may  be  awarded  against  the  United  States, 
query,  p.  92. 

Gited  in  Hathway  v.  Roach,  2  Wood.  &  M.  68,  F.  G.  6,213,  and 
Stanley  v.  Schwalby,  162  U.  S.  272,  40  L.  966,  16  S.  Gt.  761.  holding 
United  States  are  not  liable  to  Judgment  for  costs;  Garlisle  v. 
Cooper,  64  Fed.  Rep.  474,  26  U.  S.  App.  240,  holding  in  absence  of 
legislation  by  congress,  costs  cannot  be  awarded  against  th%  United 
States;  Gurtis  v.  Banker,  136  Mass.  360,  and  Saunders  v.  Frost,  16 
Am.  Dec.  407,  refusing  to  give  costs  against  the  United  States; 
United  States  v.  Davis,  54  Fed.  Rep.  153,  12  U.  S.  App.  47,  allowing 
•costs,  by  statute,  in  proceeding  to  recover  excessive  duties. 

Appeal  and  error.— Gause  may  be  removed  from  Gircuit  to  Su- 
preme Gourt  by  writ  of  error,  p.  79. 

Gited  to  this  point  in  Harrison  y.  Burgess,  1  Hawks,  392. 

Distinguished  in  The  San  Pedro,  2  Wheat  143,  4  L.  205,  holding 
cause  could  not  be  removed  by  writ  of  error. 

Miscellaneous  citations.— Gited  in  Enders  v.  Swayne,  8  Dana, 
111,  but  not  in  point  Cited  generally  in  United  States  v.  Wilkm- 
Bon,  5  Dill.  277,  F.  G.  16,695. 
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8  Cr.  92-96,  2  L.  876,  PEYTON  v.  BROOKE. 

Costs.-- Judgment  for  costs    includes  all  costs,  prior  or  subse- 
quent to  its  rendition,  p.  96. 

Cited  in  Blake  y.  Hawkins,  19  Fed.  205,  holding  tbat  a  Judgment 
opens  to  include  commissions  of  clerk;  Windrum  y.  Parker,  2  Leigb 
(Va.),  360  holding  a  party  haying  taken  one  execution  can  take 
another  at  his  own  costs. 

8  Cr.  97*189,  2  L.  377,  LAMBERT  v.  PAINE. 

Wills.--  A  deyise  of  all  one's  estate  carries  the  fee  without  words 
of  Inheritance,  p.  128. 

Cited  and  principle  applied  in  Roberts  v.  Lewis,  153  U.  S.  377, 
88  L.  750,  14  S.  Ct  946,  construing  the  words  "  all  my  estate,  real 
and  personal,"  etc.,  in  a  deyise  to  carry  a  fee;  Denechand  v.  Berry, 
48  Ala.  605,  construing  words  "  all  property  "  in  a  statute  to  mean 
everything  capable  of  ownership;  Robinson  y.  Randolph,  21  Fla. 
637,  644,  holding  word  "  property  "  in  a  devise  carries  fee;  Fogg  y. 
Clark,  1  N.  H.  167,  holding  "  all  my  landed  property  "  in  a  will  con- 
veyed a  fee;  Den  y.  Schenck,  8  N.  J.  L.  39,  where  words  "  all  my  real 
estate"  were  followed  by  qualifying  clause,  held  devisee  took  fee 
subject  to  qualification;  Jackson  y.  Robins,  16  Johns.  588,  a  devise 
of  "  all  his  estates  "  to  B.,  and  in  case  of  her  death  without  aliena- 
tion to  C.  B.,  takes  a  fee;  Bradstreet  v.  Clarke,  12  Wend.   661, 
devise  to  executors  of  my  "landed  estate"  gives  a  fee;  Fox  y. 
Phelps,  20  Wend.  445,  holding  a  devise  "  of  my  estate  "  carries  fee; 
dissenting  opinion,  French  v.  M'llhenny,  2  Binn.  19.  majority  held 
a  devise  "of  his  plantation"  carried  fee;  Campbell  v.  Carson,  12 
8.  &  R.  65,  holding  p.  devise  of  "  all  lands  to  be  by  her  fully  pos- 
sessed" carried  fee;  dissenting  opinion,  Steele  v.  Thompson,  14  S. 
&  R.  92,  majority  held  devise  of  "  plantation  "  carried  life  estate; 
Waterman  v.  Greene,  12  R.  I.  484,  holding  devise  of  my  "  mill, 
land,"  etc.,  took  fee;  Troth  v.  Robertson,  78  Va.  55,  "estate"  In 
statute  Includes  real  and  personal  property.    Cited  Byers  v.  Fowler, 
12  Ark.  286,  54  Am.  Dec.  288,  arguendo. 

Distinguished  in  Wright  v.  Denn,  10  Wheat.  23i>,  0  L.  311,  where 
words  "  all  the  rest  of  my  lands  and  tenements  "  carried  only  a  life 
estate;  Beal  v.  Holmes,  6  Har.  &  J.  225,  holding  "  all  that  tract  of 
land  "  carried  only  a  life  estate. 

WUls.—  Little  aid  can  be  had  from  adjudged  cases  In  construing 
wlUs,  p.  131. 

Cited  to  this  point  in  Rosenberg  v.  Frank,  58  Cal.  411,  and  Le 
Breton  y.  Cook,  107  Cal.  416,  40  Pac.  553. 

Wills.—  Meaning  of  adjudged  words  should  be  adhered  to  in  con- 
struing a  will,  p.  134. 

Rule  applied  in  Kean  v.  Roe,  2  Harr.  (Del.)  116,  29  Am.  Dec.  343, 
giving  technical  words  in  will  their  technical  meaning. 
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WlllB  are  construed  more  liberally  than  common-law  conveyances 
to  effectnate  intent,  p.  138. 

Miscellaneous  citations.— Cited  in  Boone  v.  Chiles,  10  Pet  212, 

9  L.  400,  apparently  not  in  point 

8  Cr.  140-158,  2  L.  391,  HODGSON  v.  BUTTS. 

Chattel  mortgagee. —  Virginia  law  requires  that  they  be  acknowl- 
edged before  three  witnesses;  accordingly  chattel  mortgages  of  ves- 
sel acknowledged  before  but  two  is  void  as  to  creditors  and  subse- 
quent purchasers,  pp.  156-158. 

Cited  and  doctrine  applied  in  Bank  of  the  United  States  v.  Lee, 
13  Pet  122,  10  L.  89,  holding  a  deed  of  slaves  to  wife,  duly  re- 
corded, good  against  subsequent  creditors;  Killough  v.  Steele,  1 
Stew.  &  P.  267,  279,  where  an  unrecorded  chattel  mortgage  upon  a 
valuable  consideration  was  held  not  within  the  statute  of  frauds; 
Baker  v.  Washington,  5  Stew.  &  P.  149,  holding  a  mortgage  upon 
valuable  consideration  need  not  be  registered;  Rushin  v.  Shields, 
11  Ga.  640,  56  Am.  Dec.  438,  holding  the  irregular  registration  of  a 
deed  is  not  even  notice;  Shepherd  v.  Burkhalter,  13  Ga.  449,  58 
Am.  Dec.  526,  holding  a  recorded  instrument  to  be  constructive  no- 
tice only  so  far  as  it  appears  on  the  record;  Walker  v.  Gilbert,  1 
Freem.  Ch.  93,  holding  a  deed  not  duly  registered  not  notice;  Smith  v. 
Chamberlain,  2  N.  H.  441,  refusing  to  extend  statute,  by  requiring 
"competent"  vdtnesses;  Gooding  v.  Riley,  60  N.  H.  409,  restricting 
it  to  subsequent  creditors  without  notice;  Simon  v.  Brown,  3  Yeates, 
187,  2  Am-.  Dec.  368,  holding  an  unauthorized  recording  is  no  evi- 
dence of  notice;  Heister  v.  Fortner,  2  Blnn.  44,  4  Am.  Dec.  420, 
holding  registry  of  a  defectively  proved  deed  is  not  constructive 
notice;  Johnson  v.  Slater,  11  Gratt.  325,  held  a  deed  not  duly  recorded 
is  void  as  to  creditors.  Cited  in  Wolf  v.  Farrell,  3  Brev.  78.  Cited 
in  The  Bramen,  Brown  Adm.  162,  F.  C.  1,805,  holding  mortgagee 
is  liable  for  mate's  wages. 

Distinguished  in  McGregor  v.  Hall,  3  Stew.  &  P.  404,  where  mort- 
gage was  left  to  be  recorded;  Hobson  v.  Kissam,  8  Ala.  362,  holding 
valid  a  deed  of  trust  not  recorded  in  statutory  form. 

Maritim-e  liens.— Master  of  vessel  has  right  to  retain  freight  for 
debts  due  him,  p.  158. 

Cited  and  principle  applied  in  The  Ship  Packet,  3  Mason,  264,  F.  C. 
10,654,  holding  master  has  lien  on  freight  for  advances  made  abroad; 
Snow  V.  Goodrich,  14  Me.  239,  holding  master  pledging  his  individual 
credit  to  obtain  cargo  has  lien  on  it;  Ingersoll  v.  Van  Bokkelein,  7 
Cow.  679,  holding  master  has  Hen  on  freight  for  liability  incurred; 
Starr  v.  Knox,  2  Conn.  228,  holding  register  of  ship  is  prima  facie 
evidence  of  ownership.    Cited  in  Shaw  v.  Godkin,  7  N.  H.  20. 

Distinguished  in  Van  Bokkelein  v.  Ingersoll,  5  Wend.  325,  holding 
master  has  no  lien  on  freight  for  wages. 
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3  Cr.  159-174,  2  L.  307,  UNITED  STATES  v.  MORE. 

Federal  courts.—  Supreme  Court  has  appellate  power  only  In  the 
cases  provided  for  by  congress,  p.  173. 

A  number  of  citations  affirm  and  apply  this  principle:  In  re 
Eaine,  14  How.  120,  14  L.  352,  holding  it  has  no  power  to  review 
decision  of  Circuit  Court  remanding  prisoner  on  writ  of  habeas 
corpus  in  absence  of  statute;  Ex  parte  Bradley,  7  Wall.  384,  385,  19 
L.  221,  In  dissenting  opinion,  majority  holding  they  had  right  to 
review,  by  writ  of  mandamus,  disbarment  proceedings;  Baker  v. 
Blddle,  1  Bald.  403,  406,  F.  C.  764,  holding  United  States  courts  will 
not  sustain  suits  in  equity  where  the  remedy  at  law  Is  adequate; 
Bx  parte  Crane,  5  Pet  200,  204,  219,  8  L.  96,  98,  103,  In  dissent- 
ing opinion,  majority  holding  they  had  right  to  issue  mandamus  com- 
pelling Circuit  Coiut  to  sign  bill  of  exceptions;  dissenting  opinion, 
Bx  parte  Lange,  18  Wall.  185,  205,  21  L.  882,  888,  majority  holding 
Supreme  Court  will,  by  writ  of  habeas  corpus,  see  if  Federal  court 
had  authority  over  prisoner;  Forsyth  v.  United  States,  9  How.  572, 
13  Lu  263,  where  right  to  review  criminal  cause  had  been  given 
by  law;  dissenting  opinion,  Decatur  v.  Paulding,  14  Pet.  603,  607, 
10  Ik  612,  614,  majority  holding  Supreme  Court  has  right  to  man- 
damus, ministerial  Federal  officer;  Ex  parte  Watkins,  3  Pet.  201,  7  L. 
652,  holding  this  court  cannot  revise  proceeding  of  Circuit  Court 
In  criminal  cases;  Daniels  v.  Railroad  Co.,  3  Wall.  254,  18  L. 
225,  holding  appellate  Jurisdiction  depends  on  act  of  congress;  dis- 
senting opinion,  Tennessee  v.  Davis,  100  U.  S.  283,  290,  25  L.  657, 
659,  majority  held  provision  of  Constitution  extending  Judicial 
power  of  United  States  **  to  all  cases  in  law  and  equity  "  embraces 
criminal  cases;  United  States  v.  Sanges,  144  U.  S.  319,  36  L.  449,  12 
S.  Ct  612,  holding  writ  of  error  does  not  lie  in  behalf  of  United 
States  in  a  criminal  case;  Cross  v.  United  States,  145  U.  S.  574,  86 
L.  822,  12  S.  Ct  843,  holding  a  statute  permitting  appeals  from 
District  and  Circuit  Courts  in  capital  cases,  does  not  embrace  Su- 
preme Court  of  District  of  Columbia;  Cross  v.  Burke,  146  U.  S.  87, 
36  Xi.  898,  13  S.  Ct  23,  holding  this  court  has  no  jurisdiction  over 
Judgment  of  court  of  District  of  Columbia  on  habeas  corpus;  Chap- 
man V.  United  States,  164  U.  S.  447,  448,  450,  41  L.  508,  509,  17  S, 
Ct  77,  78,  holding  they  had  right  to  review,  by  writ  of  error,  judg- 
ment of  Court  of  Appeals  of  District  of  Columbia  in  a  criminal' 
case;  as  also  in  United  States  v.  Plumer,  3  Cliff.  26,  F.  C.  16,055,  and 
Humphrey  v.  The  State,  Minor,  65.  Cited  in  Warner  v.  Steamer  Uncle 
Sam,  9  Cal.  736,  holding  failure  of  congress  to  provide  for  appeals 
from  State  court  does  not  affect  their  original  jurisdiction;  Laverty 
V.  Duplessls,  3  Mart  (O.  S.)  49,  holding,  where  Constitution  limited 
Jurisdiction  of  a  court  to  civil,  it  cannot  consider  criminal  cases; 
Commonwealth  v.  Cummings,  3  Cush.  218,  50  Am.  Dec.  737,  holding 
that  a  writ  of  error  does  not  lie  in  a  criminal  case  in  behalf  of  the 
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State;  Fleming  v.  Clark,  12  Allen.  195,  refusing  to  discharge  on 
habeas  corpus,  though  writ  of  error  had  been  issued  by  Supreme 
Court  of  United  States;  Bryan  v.  Bates,  12  Allen,  209,  holding  a 
writ  of  error  issued  by  United  States  Supreme  Court  In  criminal 
case  operates  as  a  stay  of  execution;  Ex  parte  Marmaduke,  91  Mo. 
251,  4  S.  W.  99,  dissenting  opinion,  majority  holding  habeas  corpus 
ad  testificandum  not  issuable  to  produce  felon  in  custody;  United 
States  V.  McElroy,  2  Mont  496,  construing  act  permitting  appeals; 
Rhodes  v.  Phillips,  2  Tex.  161,  holding  Jurisdiction  of  court  depended 
on  act  of  legislature;  as  also  in  Yarbrough  v.  The  State,  2  Tex.  527; 
State  V.  DaughteiTt  5  Tex,  3,  4,  where  act  gives  defendant  In  crim- 
inal case  right  to  appeal.  State  cannot;  in  dissenting  opinion,  State 
V.  Croteau,  23  Vt  73,  to  the  point,  writ  of  error  will  not  lie  for  State 
in  a  criminal  case  of  acquittal.  Cited  in  dissenting  opinion,  Sparf 
V.  United  States,  156  U.  S.  176,  39  L.  387,  15  S.  Ct  321.  And  see  note 
to  11  Wheat.  474,  6  L.  523,  on  this  subject 

Distinguished  In  People  v.  Jordan,  65  Cal.  648,  4  Pac.  686,  holding 
where  court  has  been  given  appellate  Jurisdiction  It  may  establish 
its  own  system  of  procedure;  People  v.  Bradley,  60  111.  400,  for 
there  the  court  had  Jurisdiction  in  criminal  cases. 

Federal  courts.—  Supreme  Court  has  no  Jurisdiction  by  appeal  or 
error  of  criminal  causes  from  the  District  of  Columbia,  p.  173. 

Obiter  dictum. —  Court  not  bound  by  expressions  in  opinion  on 
point  not  contested,  p.  172. 

Rule  applied  in  Ex  parte  BoUman,  4  Cr.  104,  2  L.  564;  Cross  v. 
Burke,  146  U.  S.  87,  36  L.  898,  13  S.  Ct.  23;  Darden  v.  Lines,  2  Fla. 
580,  courts  refusing  to  consider  themselves  bound  by  expressions 
in  opinion  on  points  not  contested. 

Miscellaneous  citations. —  Note,  p.  160,  is  cited  In  Turner  v.  Tur- 
ner, 44  Ala.  451;  GImter  v.  Dale,  44  Ala.  644,  that  it  is  the  duty  of 
every  State  to  protect  Its  citizens;  dissenting  opinion,  State  v.  Clin- 
ton, 26  La.  Ann.  413. 

3  Cr.  174-178,  2  L.  402,  FAW  v.  ROBERDBAU. 

Statute  of  limitation.—  "  Beyond  the  sea  "  and  "  out  of  State  " 
are  analogous  terms,  p.  177. 

Cited  and  applied  in  Davie  v.  Briggs,  97  U.  S.  637,  24  L.  1089,  fol- 
lowing State  rule  that  "  beyond  seas  "  means  without  the  United 
States;  Smith  v.  Bond,  8  Ala.  390,  "return  into  State'*  means 
within  Jurisdiction  of  State  courts;  Thomason  v.  Odum,  23  Ala.  486, 
'•beyond  the  seas"  includes  a  resident  of  another  State;  Hatch  v. 
Spofford,  24  Conn.  441,  if  both  parties  reside  in  another  State  stat- 
ute does  not  run;  Galusha  v.  Cobleigh,  13  N.  H.  87,  holding  "  be- 
yond sea  "  means  without  the  State;  Paine  v.  Drew,  44  N.  H.  319. 
resident  and  nonresident  plaintiffs  on  same  footing;  Hale  v.  Law- 


227  Notes  on  U.  S.  Reports.  3  Cr.  179-180 

rence,  21  N.  J.  L.  741,  47  Am.  Dec.  205,  both  parties  nonresidents, 
cause  arose  out  of  State,  statute  runs;  Richardson  v.  Richardson, 
6  Ohio,  126,  25  Am.  Dec.  746,  "  beyond  seas  "  means  without  State, 
as  also  in  Forbes  v.  Foot,  2  McCord,  333,  13  Am.  Dec.  733.  Cited, 
Pruseux  v.  \relch,  20  Fed.  Cas.  26,  holding  same  as  main  case. 
See  also  13  Am.  Dec.  733,  and  83  Am.  Dec.  645,  note. 

Distinguished  in  Campbell  v.  Rankins,  11  Me.  106,  holding,  where 
statute  prohibited  the  tiansportation  of  infants,  **  beyond  the  seas  '^ 
meant  without  the  United  States. 

Statute  of  limitations.— A  creditor  resident  of  another  State,  re- 
moves his  disability  as  one  "  out  of  the  commonwealth  "  by  coming 
into  the  State,  however  temporarily,  and  the  statute  begins  to  run 
against  his  claim,  p.  178. 

Cited  In  Palmer  v.  Shaw,  16  Cal.  96,  holding  a  temporary  return, 
not  clandestine,  starts  statute;  Cole  v.  Jessup,  10  N.  Y.  104,  holding 
averment  of  "  public  return  "  sufficient;  Powell  v.  Koehler,  52  Ohio 
St  120,  49  Am.  St.  Rep.  709,  39  N.  E.  196,  holding  temporary  return 
of  infant  removes  disability  of  absence. 

Distinguished  in  Alexander  v.  Burnet,  5  Rich.  L.  202,  holding  re- 
turn must  be  open;  Didler  v.  Davison,  2  Sandf.  Ch.  66,  68,  restricting 
rule  to  open  return  with  intent  to  reside. 

Appeal  and  error.— On  writ  of  error  court  will  take  facts  as 
found  in  the  record,  p.  177. 

Cited  and  followed  in  United  States  v.  Eliason,  16  Pet.  301,  10  L. 
^2,  holding  writ  of  error  lies  to  decision  of  Circuit  Court  upon  an 
agreed  case;  United  States  v.  King,  7  How.  865,  12  L.  948,  and 
8uydam  v.  Williamson,  20  How.  434,  15  L.  980,  holding  statement 
filed  after  writ  of  error  is  issued  cannot  be  considered  a  part  of  the 
record;  Insurance  Co.  v.  Folsom,  18  Wall.  249,  21  L.  833,  holding 
Supreme  Court  cannot  review  Circuit  Court's  findings  of  facts; 
Holbrook  v.  Allen,  4  Fla.  101,  holding  where  court  is  to  weigh  evi- 
dence on  agreed  statement  of  facts,  a  writ  of  error  does  not  lie; 
Derby  v.  Jacques,  1  Cliflf.  433,  F.  C.  3,817,  holding  writ  of  error  lies 
from  Circuit  Court  Judgment  upon  an  agreed  case. 

8  Cr.  179-180,  2  L.  404,  RAY  v.  LAW. 

Appeal  and  error.—  Decree  of  sale,  after  foreclosure,  is  final,  firom 
which  appeal  hes,  p.  180. 

Numerous  citations  show  affirmance  and  various  applications  of 
this  principle:  Thomson  v.  Dean,  7  Wall.  346,  19  L.  95,  decree  direct- 
ing transfer  of  stock,  and  account  of  amount  paid  and  to  be  paid 
for  same,  is  final;  Marin  v.  Lalley,  17  Wall.  17,  21  L.  596,  holding 
from  proceeding  in  its  nature  similar  to  the  foreclosure  of  mortgage, 
Appeal  lies;  Whiting  v.  Bank,  13  Pet  15,  10  L.  38,  holding  a  decree 
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of  foreclosure  and  sale  a  final  decree;  Bronson  y.  Railroad  Co.,  2 
Black,  531,  17  L.  360,  holding  right  to  appeal  cannot  be  suspended  by 
cross-bills  between  others;  The  Steamboat  New  England,  3  Sumn. 
507,  F.  C.  10,151,  holding  one  party  may  appeal  from  decree  of  sale, 
or  wait  until  definitive  decree;  Railroad  Co.  v.  Swasey,  23  Wall.  409, 
23  L.  137,  and  Grant  v.  Insurance  Co.,  106  U.  S.  431,  27  L.  238,  1 
S.  Ct.  416,  restricting  appeal  to  case  where  amount  due  was  deter- 
mined; Chicago,  etc.,  R.  R.  v.  Fosdick,  100  U.  S.  70,  27  L.  55,  holding 
decree  final,  though  It  does  not  exhaust  equity  of  redemption;  Key- 
stone Iron  Co.  V.  Martin,  132  U.  S.  93,  96,  33  L.  276.  277.  10  8.  Ct 
83,  34,  holding  granting  of  perpetual  injunction  and  ordering  an 
account  not  a  final  decree;  McGourkey  v.  Toledo  &  Ohio  Ry.,  146 
U.  S.  545,  36  L.  1083,  13  S.  Ct  172,  decree  final  if  there  Is  a  minis- 
terial reference,  not  If  Judicial;  Desvergers  v.  Parsons,  60  Fed.  150, 
23  IT.  S.  App.  239,  decree  terminating  litigation  on  Its  merits,  leav- 
ing nothing  but  its  execution.  Is  final;  Weatherford  v.  James,  2  Ala. 
176,  though  there  be  a  reference  to  compute  damages,  decree  Is 
final;  Crittenden,  ex  parte,  10  Ark.  356,  370,  decree  of  dower,  ap- 
pointing commissioners  to  ascertain  intermediate  rents,  not  final; 
The  Farmer's  Loan,  etc.,  v.  Canada,  etc.,  Ry.  Co.,  127  Ind.  256,  2G 
N.  B.  785,  decree  of  sale,  proceeds  in  court,  subject  to  lienholders, 
is  conclusive  upon  the  parties;  Ringgold's  Case,  1  Bland  Ch.  17, 
discussing  whether  an  appeal  from  ex  parte  proceedings  lies,  not 
decided;  Benedict  v.  Thompson,  2  Doug.  (Mich.)  303,  holding  order 
for  appraisement  of  mortgaged  premises  final;  Cromwell  v.  Craft, 
47  Miss.  59,  holding  decree  to  sell  specified  articles  unless  claim  Is 
paid,  is  final;  Baker  v.  Lehman,  Wright  523,  holding  decree  for  sale 
of  mortgaged  premises  final;  Hey  v.  Schooley,  7  Ohio  (pt  2),  49, 
holding  decree  to  sell,  not  opened  by  appeal  from  decree  confirming; 
Royall  V.  Johnson,  1  Rand.  430,  holding  decree  as  to  one  defendant 
final,  though  action  is  pending  as  to  rest;  Thorntons  v.  Fitzhugh,  4 
Leigh  (Va.),  216,  holding  decree,  with  reservation  of  further  decree 
if  unavailing,  is  final;  Core  v.  Strickler,  24  W.  Va.  694,  holding  decree 
ascei*talnlng  amount  of  debts  and  ordering  sale,  final;  in  note,  see 
60  Am.  Dec.  435,  note,  and  Suckley  v.  Rotchford,  12  Gratt  70,  65, 
Am.  Dec.  245,  discussing  point  generally. 

Distinguished  in  The  Palmyra,  10  Wheat  604,  6  L.  376,  holding 
decree  not  final  where  damages  were  unassessed;  Beebe  v.  Russell, 
19  How.  380,  15  L.  609,  holding  appeal  will  not  lie  where  there  is  a 
reference  to  state  an  account;  Burlington,  etc.,  Ry.  v.  Simmons,  123 
U.  S.  55,  31  L.  74,  8  S.  Ct.  59,  where  no  sale  was  ordered;  Gray  v. 
ralmer,  9  Cal.  635.  where  partnership  accounts  remained  to  be 
taken;  Cocke  v.  Gilpin,  1  Rob.  (Va.)  39,  40,  holding  decree  not  final 
where  further  action  of  court  is  necessary;  Cent  Trust  Co.  v.  Ry. 
Co.,  89  Fed.  Rep.  27,  holding  while  decree  of  foreclosure  is  final, 
it  did  not  prevent  purchaser  from  filing  a  supplemental  bill  for  an 
injunction  restraining  others  from  bringing  suit  In  Stat?  court  at- 
tacking validity  of  decree. 
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8  Or.  180-186.  2  L.  404.  LEVY  v.  GADSBY. 

XTsiiry. —  Court  has  exclusive  power  of  deciding  whether  written 
contract  is  usurious,  p.  186. 

Principle  applied  In  Walker  v.  Bank.  8  How.  72,  11  L.  499,  hold- 
ing question  of  usury  deQ^ndent  on  writing  Is  for  court;  Buttrlck 
y.  Harris.  1  Blss.  445.  F.  C.  2.256,  holding  court  should  construe  in- 
strument Indirectly  inyolving  usury;  Goddard  v.  Foster,  17  WalL 
142,  21  L.  595.  where  agreement  was  deduced  from  correspondence 
of  parties;  Higglns  v.  McCrea.  116  U.  S.  682,  29  L.  768.  6  S.  Ct  562. 
where  facts  not  disputed,  construction  rules  of  a  board  is  a  ques- 
tion of  law;  Comfort  t.  BaUingal,  134  Mo.  288,  35  S.  W.  611.  but 
if  jury  construed  correctly.  Judgment  will  not  be  reversed;  Archibald 
V.  Thomas.  8  Cow.  289,  court  has  exclusive  power  to  decide 
whether  written  contract  Is  usurious;  Morris  v.  Ward.  36  N.  Y.  595, 
construing  a  grant;  D wight  v.  Germania  Life  Ins.  Co..  103  N.  Y. 
853.  57  Am.  Bep.  734,  8  N.  E.  658,  contract  of  insurance;  Denison 
V.  Wertz,  7  S.  &  R.  376,  holding  error  to  leave  constniction  of  written 
Instrument  to  Jury,  also  Evans  v.  Negley,  13  S.  &  R.  220,  and  McFar- 
land  T.  Newman.  9  Watts.  59,  34  Am.  Dec.  502;  Reld  v.  Dodson,  1 
Overt  412,  as  to  military  entry;  San  Antonio  v.  Lewis.  9  Tex.  71, 
legal  effect  of  written  evidence  a  matter  of  law.  Cited  in  Lloyd  v. 
Scott.  4  Cr.  C.  C.  213.  F.  C.  8.434,  and  Insurance  Co.  v.  Walsh.  18 
Mo.  237.  in  general  discussion.  See  also  note  on  this  subject,  69  Am. 
Dec.  454. 

XTrazj  is  provable  under  general  issue,  p.  186. ' 

Rule  applied  in  Ambler  v.  Ruddell,  17  Ark.  140,  holding  defense 
of  usury  may  be  set  up  under  general  issue  in  action  on  oral  prom- 
ise, notwithstanding  statute;  Stockham  v.  Munson,  28  111.  53,  holding 
It  Is  not  necessary  to  set  up  usury  by  plea;  Fulton  Bank  v.  Stafford. 
2  Wend.  486;  Solomon  v.  Jones,  8  Brev.  56,  and  Bank  v.  Evans, 

9  W.  Ya.  882.  holding  usury  may  be  proved  under  general  Issue. 
Cited  in  Howard  v.  Thompson.  21  Wend.  334.  holding  in  action  of 
libel  defendant  may  rest  on  probable  cause,  after  abandoning  de- 
fense of  Justification;  Irwin  v.  Bell.  1  Overt.  486.  holding  plaintiff 
failing  to  prove  under  special  count  may  resort  to  general  count 

Distinguished  in  Little  v.  Riley.  43  N.  H.  112,  holding  in  suit  on 
writ  of  entry  upon  a  mortgage,  usury  could  not  be  set  up  under 
general  issue;  Barbour  v.  Tompkins.  31  W.  Va.  415,  7  S.  E.  4, 
holding  defense  of  usury  must  be  directly  raised. 

Miscellaneous  citations.— Cited  In  Gates  v.  National  Bank.  100 
TJ.  S.  249,  25  L.  584;  Atkinson  v.  AUen.  71  Fed.  Rep.  59,  36  U.  S.  App. 
235;  Gittell  v.  Riley,  Hardin.  87;  Polk  v.  Robertson.  1  Overt  457, 
in  general  discussion. 

XTsitry. —  If  borrower  agrees  to  pay  same  rate  of  Interest  he  re- 
ceives on  a  reloan  by  himself,  usury  in  second  contract  makes  first 
illegal,  p.  186. 
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Cited  In  Newman  v.  Williams,  20  Miss.  222,  holding  where  one 
is  to  receive  more  than  the  legal  rate  for  forbearance,  agreement 
is  usurious;  Pfeister  v.  Building  Assn.,  19  W.  Va.  718,  holding  if 
building  association  advances  money  at  legal  rate  to  one  paying 
highest  premium,  loan  is  usurious. 

Distinguished  in  Nichols  v.  Pearson,  7  l*et.  108,  8  L.  625,  holding 
sale  of  note  by  drawee  at  a  discount  is  not  per  se  usurious;  Kimball 
Y.  Athenaeum,  3  Gray,  232,  holding  agreement  to  pay  rate  of  in* 
terest  and  to  give  creditor  notes  and  pay  him  for  disposing  of  them 
is  not  usurious. 

8  Cr.  187-192,  2  L.  406,  MARINE  INS.  CO.  v.  WILSON 

Marine  insurance,  unseawortMness.—  Surveyor's  reporting  vessel 
unsound,  not  referring  to  time,  will  not  discharge  policy,  p.  192. 

Distinguished  In  Dorr  v.  Ins.  Co.,  7  Wheat.  614,  5  L.  537,  this 
case  not  resembling  that  in  evidence  or  pleadings;  as  also  in  Wat- 
son V.  Insurance  Company  of  North  America,  2  Wash.  0.  0. 153,  F.  O. 
17,284. 

8  Cr.  193-210.  2  L.  408,  WILSON  v.  CODMAN. 

Practice.— Defendant  not  entitled  to  continuance  upon  death  of 
plaintiff,  but  may  insist  on  production  of  letters  testamentary,  p.  207, 

Cited  In  Alexander  v.  Patten,  1  Cr.  C.  C.  339,  F.  C.  171,  and 
North  V.  Clark,  3  Cr.  C.  C.  93,  F.  C.  10,308,  holding  administrator 
bound  to  give  oyer  of  his  letters,  whenever  demanded,  before  ex- 
piration of  time  to  plead;  Equitable  Life,  etc.  v.  Trimble,  83  Fed. 
Rep.  87,  48  U.  S.  App.  569,  holding  administrator  may  be  substituted 
as  plaintiff  without  filing  supplemental  pleadings;  Taylor  v.  Western 
Pacific  R.  R.  Co.,  45  Cal.  337,  upon  plaintiflTs  death,  his  representa- 
tive was  substituted  by  ex  parte  order;  Dale  v.  Roosevelt,  8  Cow. 
343,  defendant  may  call  upon  administrator  d.  b.  n.  to  produce 
letters;  Hobbs  v.  Bush,  2  Dev.  &  B.  512,  where  husband  moves  to 
be  admitted  as  party,  objections  to  validity  of  marriage  must  be 
made  then. 

Practice.— Immaterial  averment  In  declaration  need  not  be  proved; 
such  is  an  averment  that  a  note  is  assigned  for  value  received, 
p.  209. 

Rule  applied  in  Cabiness  v.  Brown,  Minor,  42,  where  variance 
was  immaterial  and  not  misleading;  Marr  v.  Plummer,  8  Me.  76, 
holding  indorsee  of  promissory  note  entitled  to  recover  against 
maker,  without  alleging  it  was  made  for  valuable  consideration; 
Ward  V.  Steamboat  Little  Red,  7  Mo.  584,  where  averment  was 
alleged  by  way  of  inducement,  and  was  descriptive  of  a  written 
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instrument;  Mechanics,  etc.,  Bank  v.  Whinfield,  24  Wend.  418,  hold- 
ing immaterial  averment  need  not  be  proved;  in  dissenting  opinion, 
Ollnger  v.  McChesney,  7  Leigh  (Va.),  679,  majority  holding  in  tort 
action  founded  on  contract,  variance  from  contract  alleged  will  be 
fatal;  also  concurring  opinion,  same  case,  p.  683,  declaring  Wilson 
V.  Godman  not  applicable;  Averett  v.  Booker,  15  Gratt.  164,  76  Am. 
Dec.  204,  In  action  on  bill  of  exchange  it  is  not  necessary  to  aver 
It  was  given  for  value. 

Principal  and  agent.— Claims  against  agent  cannot  be  offs^it 
against  the  principal,  p.  210. 

Cited  in  Taylor  v.  Kincaid,  Hardin,  88,  holding  usury  between 
assignor  and  assignee  does  not  discharge  obligor;  Def ranee  v.  Davis, 
Walk.  C&iiss.)  71,  holding  interest  of  assignee  unaffected  by  subse- 
quent bankruptcy  of  assignor  ;Mott  V.  Hicks,  1  Cow.  538,  13  Am.  Dec. 
557,  one  indorsing  as  "agent"  not  liable  as  indorscr;  Olive  v. 
Napier,  Cooke,  14,  holding  action  of  debt  not  maintainable  by  in< 
dorsee  of  promissory  note,  not  under  seal. 

8  Cr.  210-219,  2  L.  414,  HALLET  v.  JENKS. 

Admiralty.— An  American  vessel  entering  a  French  port  under 
stress  of  weather,  and  compelled  by  the  French  to  load  a  French 
cargo  does  not  violate  the  nonlntercourse  act  of  1798  so  as  to  for- 
feit Insurance,  p.  219. 

Cited  in  Crawford  v.  The  William  Penn,  3  Wash.  C.  C.  493,  F.  C, 
3,373,  holding  hypothecation  of  vessel  in  enemy's  country  to  procure 
money  to  return  valid;  Amory  v.  McGregor,  15  Johns.  36,  holding  a 
citizen  of  one  belligerent  may  withdraw  his  goods,  within  a  reason- 
able time  after  declaration  of  war.  Cited  in  general  discussion  in 
New  O.,  etc.,  R.  R.  Co.  v.  Evans,  49  Miss.  788;  Pelletreau  v.  Rath- 
bone,  1  N.  J.  Eq.  333r  Booth  v.  Cotton,  13  Tex.  362 

3  Cr.  220-228,  2  L.  417,  MILLIGAN  v.  MILLEDGE. 

Equity  pleading.— Want  of  proper  parties  not  a  good  plea  if  bill 
suggests  that  they  are  out  of  court's  Jurisdiction,  p.  228. 

Cited  and  applied  in  Harrison  v.  Urann,  1  Story,  66,  P.  C.  6,146, 
holding  joinder  of  those  persons  whose  citizenship  would  oust  court 
of  jurisdiction  dispensed  with;  Bowman  v.  Burnley,  2  McLean,  370, 
F.  C.  1,740,  holding  necessary  parties  within  jurisdiction  must  lie 
before  court;  Trecothick  v.  Austin,  4  l^lason,  32,  41,  F.  C.  14,164, 
holding  administrators  need  not  be  parties  if  without  jurisdictiou; 
West  V.  Randall,  2  Mason,  196,  F.  C.  17,424,  holding  interested  party 
without  jurisdiction  need  not  be  joined;  Wood  v.  Dummer,  3  Mason, 
817,  F.  C.  17,944,  holding  parties  dispensed  with  where  they  are  so 
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numerous  that  It  is  Impossible  to  join  all;  Wormley  t.  Wormley,  8 
Wheat  456,  n.,  5  Jj,  660»  holding  party  without  Jurisdiction  need 
not  be  Joined;  as  also  in  Lucas  v.  Bank  of  Darien,  2  Stew.  326; 
Reese  t.  Bradford,  13  Ala.  844,  where  court  held  removal  of  party 
from  State  does  not  give  jurisdiction  of  a  legal  demand;  London, 
etc..  Bank  y.  Smith,  101  CaL  423,  35  Pac.  1030,  holding  nonresident 
surviving  partner  need  not  be  a  party;  ^Etheridge  v.  Vemoy,  71 
N.  O.  186,  holding  appearance  of  parties  out  of  Jurisdiction  dis- 
pensed with. 

Equity  pleading.— Matter  in  the  plea  must  be  a  complete  bar 
to  the  equity  in  the  biU,  p.  228. 

Cited  in  Rhode  Island  v.  Massachusetts,  14  Pet.  262,  10  L.  448, 
holding  proper  pleading  to  a  bill  containing  no  equity  is  demurrer; 
Piatt  V.  Oliver,  1  McLean,  303,  F.  C.  11,114,  if  plea  is  not  complete 
bar  it  must  be  set  aside;  Sharp  v.  Reissner,  20  Blatchf,  13,  9  Fed. 
Rep.  447,  plea  denying  infringement  of  patent,  stricken  out;  Salmon 
V.  Glagett,  3  Bland  Gh.  135,  denial  of  facts  not  proper  for  a  plea. 

Equity  pleading.—  Bill  should  not  be  dismissed  for  want  of  proper 
parties,  p.  228. 

Approved  and  applied  in  Berry  v.  Rogers,  2  B.  Mon.  308,  holding 
leave  should  be  given  to  amend,  not  dismiss  absolutely;  Ck>lt  v. 
Lasnier,  9  Cow.  334,  ordering  the  cause  to  stand  over  that  neces- 
sary parties  may  be  added. 

Miscellaneous. —  Cited  in  Trescott  v.  Trescott,  1  McCord's  Oh. 
433. 

3  Cr.  229-235,  2  L.  420,  COOKE  v.  GRAHAM. 

Pleading^.— Upon  oyer,  if  declaration  mlsdescrlbes  the  date  of 
the  bond.  It  is  bad  on  general  demurrer,  p.  235. 

This  holding  approved  and  applied  in  Tln^y  v.  Carroll,  3  Cr. 
G.  C.  694,  F.  G.  14,056,  holding  variance  as  to  "  seals"  fatal;  Chilton 
V.  People,  66  111.  503,  holding  where  one  declares  on  a  bond  and 
upon  oyer,  instrument  is  unsealed,  variance  is  fatal;  as  also  in 
Deming  v.  Bullitt,  1  Blackf.  241;  Smith  v.  Brown,  3  Blackf.  25, 
proving  of  a  different  date  than  that  alleged,  does  not  sustain  the 
action,  note;  Palmer  v.  McGlnnis,  Hardin,  515,  where  the  variance" 
is  in  form  only,  must  demur  specially;  Long  v.  Overton,  7  Mo.  568, 
holding  omission  of  month  in  declaration  a  fatal  variance;  Messer 
V.  Smythe,  58  N.  H.  313,  holding  operation  of  oyer  is  to  make  the 
writing  part  of  the  pleadings;  Church  v.  Feterow,  2  Pen.  &  Watts, 
303,  holding  variance  In  date  fatal;  Cabell  v.  Hardwick,  1  Call 
(Va.),  354.  holding  contract  as  evidenced  must  correspond  with  that 
declared  on;  Bennetts  v.  Lloyd,  6  Leigh  (Va.),  318,  holding  variance 
in  date  fatal;  Damarin  v.  Young,  27  W.  Va.  437,  holding  variance 
in  date  between  note  declared  on  and  produced  is  fataL 
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Distinguished  In  Moses  v.  United  States,  166  U.  S.  578,  41  L.  1122, 
17  S.  Gt  685,  holding  where  trial  Is  upon  the  merits  yariance  1b 
date  in  declaration  and  instrument  ts  not  fataL 

« 

Demurrer. —  Judgment  upon  demurrer  is  against  party  making 
first  error,  p.  235. 

Rule  applied  in  Aurora  y.  West,  7  Wall.  93,  19  L.  46;  United 
States  Y.  Bank,  10  Fed.  Rep.  615;  Peoria,  etc.,  B.  R.  y.  Nelll,  16  HL 
271;  Tillotson  y.  Stipp,  1  Blackf.  77,  n.;  Conner  y.  Paxson,  1  Blackf. 
209;  Joy  v.  Simpson,  2  N.  H.  181;  GoYemor  v.  Porter,  4  Terg.  192, 
and  State  y.  Williams,  8  Tex.  265,  all  holding  court  will  giye  Judg- 
ment against  the  party  whose  pleading  is  first  defectiye  in  sub- 
stance. Cited  in  Henley  y.  Brush,  83  Ala.  641,  to  show  that  a 
Yisitation  of  a  demurrer  was  within  mischief  intended  to  be  guarded 
against  by  code. 

Distinguished  in  Park  y.  Kelly,  49  Fed.  622,  holding  that  a  de- 
murrer to  an  answer  denying  plaintiff's  power  to  make  the  con- 
tract sued  upon  does  not  admit  the  facts  therein  alleged  so  as  to 
maKe  them  part  of  the  petition. 

Bonds.— In  construing  bonds,  the  letter  of  the  condition  may  be 
departed  from  to  carry  out  the  intention,  p.  235. 

Cited  and  rule  applied  in  Whitsett  y.  Womack,  8  Ala.  481,  holding 
bond  Yarying  from  form  prescribed  by  statute  good;  Swain  y. 
GraYes,  8  Cal.  551,  holding  court  will  transpose  or  reject  meaningless 
words  in  construing  an  appeal  bond;  Stockton  y.  Turner,  7  J.  J. 
Marsh.  192,  holding  a  repugnant  stipulation  in  a  condition  will  not 
change  the  import  of  the  contract;  Giles  y.  Halsted,  24  N.  J.  L.  367, 
370,  61  Am.  Dec.  669,  671,  holding  though  condition  of  bond  be 
meaningless  it  should  be  construed  according  to  the  intention  of  the 
parties;  Both  y.  Miller,  15  S.  &  R.  107,  holding  sureties  are  as 
much  bound  by  the  true  intent  of  the  meaning  of  the  instrument  as 
the  principals. 

8  Cr.  241,  242,  2  L.  427.  DOBYNES  V.  UNITED  STATES. 
Ko  dtations. 

3  Or.  242-249.  2  L.  427,  HANNAT  Y.  EVE. 

fraudulent  contracts.^  Agreement  in  fraud  of  law  of  United 
States  is  unenforceable,  p.  248. 

The  following  citing  cases  approve  and  apply  this  holding:  Piatt 
T.  OliYer.  1  McLean,  301,  F.  C.  11,114,  holding  agreement  between 
persons  not  to  bid  at  sheriif*s  sale  is  void  against  public  policy;  as 
also  in  Piatt  y.  Oliver,  2  McLean,  277.  F.  C.  11,115;  Tufts  y.  Tufts, 
3  Wood.  &  M.  505,  F.  C.  14.233,  refusing  specific  performance  of  an 
illegal  contract;  Mitchell  v.  Doggett,  1  Fla.  371.  holding  no  action 
can  be  maintained  on  illegal  contract,  after  statute  lllegalizlng  is 
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repealed;  Howell  v.  Fountain,  3  Ga.  184,  46  Am.  Dec.  422,  holding 
no  action  maintainable  on  contract  growing  out  of  Immoral  oi> 
illegal  transaction;  as  also  in  Martin  v.  Barstow  Iron  Works,  35 
Ga.  328;  Overshiner  v.  Wisehart,  59  Ind.  138,  if  parties  are  in  equal 
fault,  no  relief  given  in  case  of  fraud;  Marienthal,  etc.  v.  Shafter, 
6  Iowa,  226,  holding  there  can  be  no  action  on  contract  with  illegal 
consideration;  Bank  of  the  United  States  v.  Norvell,  2  A.  K.  Marsh, 
105,  holding  a  title  acquired  against  law  not  enforceable;  Bank  of 
Michigan  v.  Niles,  1  Doug.  412,  41  Am.  Dec.  583,  holding  contract 
for  purchase  of  land  by  corporation  In  excess  of  legal  amount 
allowed,  to  be  held  void;  Drexler  v.  Tyrrell,  15  Nev.  132,  holding 
agreement  to  place  property  without  operation  of  rcTenue  law  void; 
Chauncy  v.  Yeaton,  1  N.  H.  157,  if  property  is  tortiously  taken  and 
put  to  illegal  use,  owner  cannot  recover  money  received  for  that  use; 
Gulick  v.  Ward,  10  N.  J.  L.  92,  18  Am.  Dec.  394,  holding  contract 
contravening  an  act  of  congress  is  void;  Graves  v.  Delaplaine,  14 
Jbhns.  159,  holding  contract  for  trade,  during  non intercourse  law, 
void,  and  that  no  recovery  can  be  had  on  it;  Alwyn  v.  Perkins,  3 
Desaus.  Eq.  307,  one  cannot  recover  commissions  for  holding  property 
of  a  foreigner  to  avoid  foreign  law;  Hunt  v.  Robinson,  1  Tex.  762, 
holding  contract  in  violation  of  land  laws  unenforceable.  See  note 
on  general  doctrine  of  illegal  contracts,  55  Am.  St.  Rep.  776. 

Distinguished  in  Greffln  v.  Lopez,  5  Mart.  (O.  S.)  165,  where  a 
person  making  deed  to  defeat  creditors  was  permitted  to  recover  hfs 
property;  Kershaw  v.  Kelsey,  100  Mass.  566,  97  Am.  Dee.  129,  t 
Am.  Rep.  146,  upholding  lease  of  plantation  in  rebel  State  during 
war;  James  v.  Fulcrod,  5  Tex.  522,  55  Am.  Dec.  750,  upholding 
agreement  where  two  persons  with  honest  intent  agreed  to  pur- 
chase at  a  public  sale,  one  to  bid  for  both. 

Miscellaneous  citations. —  Cited  generally  The  M.  M.  Chase,  37 
Fed.  Rep.  711,  Darrington  v.  Borland,  3  Port  35,  and  State  t. 
Doyle,  40  Wis.  194,  22  Am.  Rep.  699. 

3  Cr.  249,  250,  2  L.  429,  MONTALET  y.  MURRAY. 

Apx>eal  and  error.— Upon  affirmance  of  judgment  on  writ  of 
error,  costs  are  awarded  as  of  course,  p.  250. 

Cited  in  Burnham  v.  Rangeley,  2  Wood.  &  M.  422,  F.  O.  2,177, 
holding  where  case  is  dismissed  for  lack  of  jurisdiction  no  costs 
allowed.    See  4  Cr.  46,  2  L.  545,  for  this  case  on  further  hearing. 

3  Cr.  250-266,  2  L.  429,  SILSBY  v.  YOUNG. 

Wills.—  In  a  direction  that  in  case  of  insufficiency  of  estate  to  pay 
all  legacies,  one  shall  abate  and  not  all  ratably,  sufficiency  of 
estate  is  to  be  ascertained  not  as  of  the  time  of  testator's  death 
but  of  time  of  distribution,  p.  2G5. 

Cited  to  this  point,  Kirkman  v.  Mason,  17  Ala.  139,  where  legacy 
was  given  after  debts  were  paid. 
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3  Cr.  267,  268,  2  L.  435,  STRAWBRIDGB  v.  CURTISS. 

Jurisdiction  of  Federal  courts.— Each  plaintiff  must  be  capable 
of  suing  each  defendant  In  that  court,  p.  267. 

The  number  of  citing  cases  show  this  to  be  a  leading  case  of 
considerable  importance.    The  following  are  the  various  applications 
of  the  principle  which  they  make:    New  Orleans  v.  Winter,  1  Wheat. 
05,  4  L.  45,  holding  citizen  of  a  territory  cannot  sue  a  citizen  of 
State  in  these  courts,  though  joined  with  parties  capable  of  so  suing; 
Wormley  v.  Wormley,  8  Wheat  457,  n.,  6  L.  661,  holding  court  will 
not  allow  its  Jurisdiction  to  be  ousted  by  joinder  or  nonjoinder  of 
formal  parties;  Commercial,  etc.,  Bank  of  Vicksburg  v.  Slocomb, 
14  Pet  64,  10  L.  356,  holding  all  the  corporators  must  be  citizens  of 
a  different  State  from   the    other    party;    In    dissenting    opinion, 
Marshall  v.  Baltimore  &  O.  R.  R.  Co.,  16  How.  340,  14  L.  964,  ma- 
jority holding  that  averment,  defendants  are  a  corporation,  created 
by  legislature  of  Maryland,  gives  the  court  jurisdiction;  Wood  v. 
Davis,  18  How.  469,  15  L.  461,  holding  joinder  of  formal  parties 
cannot   oust   courts   of  jurisdiction;    Coal    Co.    v.    Blatchford,    11 
WalL  174,  20  L.  180,  holding  executors  not  qualified  because  of 
citizenship,  cannot  sue,  although  those  they  represent  are  qualified; 
Case  of  the  Sewing  Machine  Companies,  18  Wall.  574,  21  L.  918, 
holding,  where  one  defendant  is  citizen  of  plaintiff's  State,  court  has 
no  jurisdiction;  Peninsular  Iron  Co.  v.  Stone,  121  U.  S.  632,  30  L. 
1020,  7  S.  Ct  1010,  1011,  holding,  if  necessary  party  on  both  sides  is 
citizen  of  same  State,  court  has  no  jurisdiction;  Smith  v.  Lyon,  133 
U.  8.  318,  319,  320,  33  L.  636,  637,  10  S.  Ct  304;  S.  C,  38  Fed.  54, 
plaintiffs  citizens  of  different  States  cannot  unite  in  a  suit  in  a 
State  of  which  either  is  a  citizen;  Hanrick  v.  Hanrick,  153  U.  S. 
195.  38  L.  686,  14  S.  Ct  836,  holding  all  plaintiffs  and  defendants 
must  be  citizens  of  different  States;  Hooe  v.  Jameson,  166  U.  S.  397, 
398,  41  L.  1050,  17  S.  Ct.  597,  holding  citizen  of  District  of  Columbia 
cannot  maintain  an  action,  though  joined  with  a  competent  persoh; 
Hubbard  v.  Northern  R.  R.  Co.,  3  Blatchf.  88,  F.  C.  6,818,  holding 
plaintiffs  cannot  be   citizens   of   different    States;    Hatch    v.    The 
Chicago,  etc.,  R.   R.  Co.,  6  Blatchf.   113,  F.  C.  6,204,  holding    no 
defendalSt  can  be  citizen  of  same  State  as  plaintiff;  Brigham  v. 
Luddington,  12  Blatchf.  241,  F.  C.  1,874,  if  suit  is  not  maintainable 
without  proper  parties,  and  bringing  them  in  would  oust  court  of 
jurisdiction,  action  must  be  dismissed;  Petterson  v.  Chapman,  13 
Blatchf.  399,  F.  C.  11,042,  holding  no  plaintiff  and  defendant  can  be 
of  same  State;  Sawyer  v.  Switzerland  Marine  Ins.  Co.,  14  Blatchf. 
452,  F.  C.  12,408,  holding  requisite  jurisdictional  citizenship  must 
exist  as  to  each  plaintiff;  Case  v.  Douglas,  1  Dill.  300,  F.  C.  2,491, 
holding  all  the  plaintiffs  must  be  shown  to  be  citizens  of  another 
State;  Barney  v.  Baltimore,   1  Hughes,   121,   F.   C.   1,029,   holding 
citizenship  of  one  of  the  suitors  In  District  of  Columbia  does  not 
give  jurisdiction;  Ward  v.  Arredondo,  1  Paine,  412,  F.  O.  17,148, 
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holding  Joining  of  nominal  parties,  without  requisite  citizenship, 
does  not  oust  court;  Moffat  t.  Saley,  2  Paine.  105,  F.  0.  9,688,  hold- 
ing plaintiffs  must  be  citizens  of  same  State;  Smith  y.  Rines.  2 
Sumn.  345,  347,  F.  O.  13,100,  Circuit  Court  has  jurisdiction  where 
there  are  Joint  defendants,  If  all  petition  for  removal;  Bank  of  Cum- 
berland V.  Willis,  3  Sumn.  473,  F.  C.  885,  all  of  the  incorporators 
must  be  citizens  of  another  State;  New  Jersey  v.  Babcock,  4  Wash. 
316,  F.  0.  10,163,  holding.  If  State  be  a  party,  the  Circuit  Court  Is 
without  Jurisdiction  and  will  remand  cause,  even  after  it  has  been 
docketed;  Klrkpatrick  v.  White,  4  Wash.  598,  F.  O.  7,850,  holding 
all  of  the  corporators  must  be  citizens  of  another  State;  Nesmith 
V.  Calvert,  1  Wood.  &  M.  38,  F.  C.  10,123,  where  suit  could  be 
maintained  alone  against  one  defendant  that  others  were  citizens 
of  same  State  as  plaintiff,  was  not  fatal  to  jurisdiction;  Saginaw 
Gas  Light  Co.  v.  Saginaw,  28  Fed.  531,  holding  no  plaintiff  or  de- 
fendant can  be  of  same  State;  Kane  y.  Indianapolis,  82  Fed.  Bep. 
772,  holding  one  Joint  defendant  cannot  have  cause  removed,  unless 
other  defendant  has  capacity;  Excelsior  Pebble  Phosphate  Co.  t. 
Brown,  74  Fed.  324,  holding  Circuit  Court  has  no  jurisdiction, 
where  plaintiffs  are  nonresidents,  but  only  one  defendant  is  a  resi- 
dent; Calderw^od  v.  Braly,  28  Col.  99,  holding  all  the  defendants 
must  be  citizens  of  another  State  to  authorize  a  removal;  Howland 
Coal,  etc.,  Works  v.  Brown,  13  Bush  (Ky.),  687,  holding  court  had  no 
Jurisdiction  where  corporation,  one  of  defendants,  was  of  same  State 
as  plaintiff;  Bryant  v.  Rich,  106  Mass.  192,  8  Am.  Rep.  315,  if  a 
defendant  or  plaintiff,  real  party  in  interest  is  of  same  State,  court 
has  no  Jurisdiction;  North  River  Co.  v.  Hoffman,  5  Johns.  Ch.  303, 
holding,  each  incorporator  must  have  Jurisdictional  citizenship; 
Schuyler  v.  Pellsser,  3  Edw.  Ch.  192,  holding  though  Federal  court 
has  no  Jurisdiction,  it  cannot  be  enjoined  by  State  court;  James  t. 
Thurston,  6  R.  I.  431,  holding  presence  of  co-plaintiff  of  different 
State,  entitled  to  decree,  fatal  to  Jurisdiction;  Robb  v.  Parker,  3  S.  0. 
70,  holding  court  has  no  Jurisdiction  where  plaintiffs  are  citizens  of 
different  States,  as  also  in  Belknap  v.  Northern  R.  R.  Co.,  25  Vt 
719;  Beery  v.  Irlck,  22  Gratt.  487,  12  Am.  Rep.  541,  if  any  plaintiff 
and  defendant  are  of  same  State,  case  is  not  removable;  Tu<Ucerman 
v.  BIgelow,  24  F.  C.  282,  holding  where  interests  are  Joint  each 
plaintiff  must  be  competent  to  sue  each  defendant.  Cited  in  West 
V.  Randall,  2  Mason,  197,  F.  C.  17,424,  approvingly  in  Eames  v. 
Carlisle,  3  N.  H.  131.  See  also  note  in  33  Am.  Dec.  400,  and  12 
Am.  Rep.  545. 

Distinguished  in  Louisville  R.  R.  v.  Letson,  2  How.  554,  11  L.  376» 
declaring  main  case  was  carried  too  far,  and  that  a  corporation  is  a 
citizen  of  the  State  under  whose  laws  it  is  organized,  though  cor- 
porators be  citizens  of  other  States;  Northern  R.  R.  Co.  v.  Mich.  C. 
R.  R.,  15  How.  248,  14  L.  681,  where  it  is  declared  to  have  been 
overruled;  Ober  v.  Gallagher,  93  U.  S.  205,  23  L.  831,  where  it  Ib 
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declared  to  have  been  obviated  by  statute;  Sands  v.  Smith,  1  Abb. 
(U.  S.)  371,  376,  1  Dill.  293,  297.  F.  C.  12,305,  holding  that  an  action 
brought  against  a  citizen  of  that  State,  and  citizen  of  another  State^ 
latter  voluntarily  appearing,  cognizable  In  United  States  courtja; 
Pond  V.  Railroad  Co.,  12  Blatchf.  290,  F.  0.  11,265.  holding  defend- 
ant who  Is  citizen  of  State  where  action  Is  brought  cannot  object  to 
Jurisdiction  because  other  defendant  resides  In  a  different  State; 
Pegram  v.  United  States,  1  Brock.  262.  F.  O.  10,906,  holding  that  in 
an  action  against  defendants,  some  of  whom  are  nonresidents.  Judg- 
ment may  be  taken  against  the  residents.  Denied  In  Wiggins  v. 
The  Railway,  1  Hask.  (Fox's  Dec.)  126,  128,  129,  130,  F.  0.  17,626, 
holding  Circuit  Court  has  Jurisdiction,  though  respondent  is  a  non- 
resident, served  in  this  State,  and  remaining  respondents  are  resi- 
dents. Distinguished  in  Florence,  etc.,  Co.  v.  Grover,  etc.,  Co., 
Holmes,  242,  F.  C.  4.883,  holding  under  later  act  one  defendant  may 
remove  cause  though  others  be  citizens  of  same  State  as  plaintiff; 
Doremas  v.  Bennet,  4  McLean,  225,  F.  C.  4,001,  holding  defendant 
cannot  plead  to  Jurisdiction  because  other  defendants  and  plaintiff 
are  citizens  of  same  State;  Wildes  v.  Parker,  3  Sumn.  596,  F.  C. 
17,652,  court  doubting  whether  American  citizen  domiciled  in  foreign 
country  is  an  alien.  Penled  in  Herlot  v.  Davis,  2  Wood.  &  M.  231, 
232,  F.  C.  6,404,  holding  that  if  respondent  appears  court  has  Juris- 
diction, though  other  respondents  be  citizens  of  same  State  as 
plaintiff.  Distinguished  in  Froment  v.  Duclos,  30  Fed.  385,  a  case 
concerning  a  consul,  and  hence  one  where  Federal  courts  have 
exclusive  Jurisdiction.  Denied  in  Zambrlno  v.  Galveston  Ry.,  38 
Fed.  Rep.  .451,  holding  that  a  corporation  is  presumed  to  be  a 
citizen  of  the  State  where  created;  as  also  in  Ysleta  v.  Cauda, 
67  Fed.  7,  holding  same  of  municipal  corporation;  Ex  parte  Andrew, 
40  Ala.  646,  649,  651,  holding  where  interests  of  parties  are  distinct, 
requisite  citizenship  need  not  be  common;  Home  Ins.  Co.  v.  Council, 
50  Ga.  541,  holding  a  foreign  corporation  to  be  an  "  inhabitant,"  and 
liable  to  same  taxes  as  individuals;  Renard  v.  Hargous,  13  N.  Y.  265, 
holding  an  attachment  authorized,  though  one  partner  was  a  non- 
resident; Cooke  V.  Bank,  62  N.  Y.  110,  11  Am,  Rep.  676,  holding  a  cor- 
poration a  citizen  of  State  creating,  irrespective  of  citizenship,  incor- 
porators; Cromwell  v.  Insurance  Co.,  2  Rich.  L.  516,  holding  a  corpora- 
tion's residence  is  wherever  its  corporate  business  is;  Hall  v.  Bank 
of  Virginia,  14  W.  Va.  619,  holding  a  corporation  is  a  citizen  of  State 
where  created;  State  v.  Railroad,  45  Wis.  593,  holding  a  corporation 
to  be  a  citizen  of  the  State  where  its  principal  place  of  business  Is. 
« Distinguished  in  Valarino  v.  Thompson,  7  N.  Y.  582,  where  defend- 
ant was  a  consul,  and  Federal  court  had  exclusive  Jurisdiction; 
'Babcock  v.  Millard,  2  Fed.  Cas.  299,  where  it  was  not  an  original 
suit;  Taylor  v.  Rockefeller,  23  Fed.  Cas.  795,  holding  cause  may  be 
removed  under  later  act,  though  nominal  plaintiffs  and  defendants 
be  of  same  State. 
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8  Cr.  268-270,  2  L.  436,  GORDON  v.  CALDCLEUGH. 

O'urisdiction  of  Supreme  Court.—  If  State  court  decrees  In  fayor 
of  rJ^ht  claimed  under  an  act  of  congress,  Supreme  Court  has  no 
Jurisdiction  on  writ  of  error,  p.  269. 

Rule  applied  in  Scott  v.  Jones.  5  How.  375.  12  L.  196;  Roosevelt  v. 
Meyer,  1  Wall.  517.  17  L.  502;  Missouri  v.  Andriano,  138  U.  S.  501. 
84  L.  1014,  11  S.  Ct.  387,  holding  court  was  without  Jurisdiction. 
Cited  in  Whitten  v.  Tomlinson,  160  U.  S.  238,  40  L.  411,  16  S.  Ct. 
800,  and  Fleming  t.  Clark,  12  Allen,  196,  in  general  discussion. 

8  Cr.  270-282.  2  L.  436,  McFERRAN  v.  TAYLOR. 

Vendor  and  vendee.— Vendor  is  bound  in  equity  by  description  of 
property  sold,  giYen  by  himself,  even  though  error  therein  be  by 
Innocent  mistake,  and  is  liable  for  the  error,  p.  281. 

This  holding  is  affirmed  and  applied  in  the  following  citing  cases: 
Smith  V.  Richards,  13  Pet  38,  10  L.  48,  holding  false  affirmation 
of  material  fact,  though  Innocently  made,  is  good  ground  for 
rescission;  Barnes  v.  Union  Pac.  Ry.  Co.,  54  Fed.  90,  12  U.  S.  App. 
1,  permitting  recovery  on  misrepresentation,  without  alleging  knowl- 
edge or  fraud;  Moline  Plow  Co.  v.  Carson,  72  Fed.  392,  36  U.  S.  App. 
448,  holding  vendor  liable  for  misrepresentation  when  he  ought  to 
have  known  its  truth ;  Ricks  v.  Dillahunty,  8  Port.  138,  holding  an 
express  warranty  extends  to  all  defects,  known  or  unknown;  Pitts 
V.  Cottingham,  9  Port.  677,  holding  false  representation  gives  vendee 
right  to  rescind;  as  also  in  Read  v.  Walker,  18  Ala.  333;  Sears  v. 
Hicklin,  13  Colo.  152,  21  Pac.  1024,  holding  material  misrepresenta- 
tion made  by  mistake,  ground  for  relief,  though  vendee  might  have 
learned  its  falsity;  Smith  v.  Mitchell,  6  Ga.  480,  holding  knowledge 
of  maker  of  material  misrepresentation  immaterial;  as  also  in 
Hammons  v.  Espy,  1  Wilson  (Ind.),  538,  and  Borders  v.  Kattleman, 
142  111.  104,  31  N.  E.  21.  Cited  and  applied  in  Cowger  v.  Gordon,  4 
Blackf.  113,  even  If  vendor  believes  misrepresentation  to  be  true,  he 
Is  liable;  Frenzel  v.  Miller,  37  Ind.  13,  10  Am.  Rep.  67,  holding 
knowledge  of  maker  of  misrepresentation  immaterial;  as  also  in 
Wilcox  V.  Iowa  Wesleyan  University,  32  Iowa,  374,  but  purchaser 
must  have  relied  on  them;  Waters  v.  Mattingly,  1  Bibb,  244,  holding 
knowledge  of  maker  of  misrepresentation  is  immaterial;  Bean  v. 
Herrick,  12  Me.  269,  28  Am.  Dec.  180,  holding,  though  party  making 
misrepresentation  has  no  interest,  he  is  liabit;;  Taymon  v.  Mitchell, 
1  Md.  Ch.  499,  if  misrepresentation  is  material,  knowledge  of  maker 
is  immaterial;  Parham  v.  Randolph,  4  How.  (Miss.)  451,  35  Am.  Dec. 
405,  holding  any  misrepresentation  by  vendor  as  to  title  is  fraud- 
ulent; Rimer  v.  Dugan,  39  Miss.  483,  77  Am.  Dec.  688,  holding 
material  misrepresentation,  though  innocently  made,  is  binding; 
Owens  Y.  Rector,  44  Mo.  393,  holding  knowledge  of  seller  as  to  mis- 
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representation,  a  material  question  of  fact;  Phillips  v.  ^ones,  12 
Neb.  215,  10  N.  W.  709,  holding  vendor  liable  for  misrepresentation, 
though  made  through  mistake;  Leavitt  v.  Sizer,  35  Neb.  85,  52  N. 
W.  833,  holding  party  liable,  though  not  knowing  statement  untrue; 
Hoock  V.  Bowman,  42  Neb.  84,  47  Am.  St.  Rep.  694,  60  N.  W.  390, 
holding  false  description  of  property  grounds  for  rescission  of  con- 
tract Rule  applied  In  Walsh  v.  Hall,  66  N.  C.  241,  holding  defend- 
ant had  right  of  rescission  of  contract  induced  by  fraudulent  mis- 
representation; McGall  V.  Davis,  56  Pa.  St.  435,  94  Am.  Dec.  96, 
holding  absence  of  wilful  fraud  in  vendor  will  not  relieve  him 
from  mistake;  Donelson  v.  Weakley,  3  Yerg.  197,  holding  material 
misrepresentation  authorizes  rescission;  Lewis  v.  McLemore,  10 
Yerg.  209,  holding  party  liable  for  misrepresentation  of  material 
fact,  innocently  made,  upon  similar  facts  as  original  case;  also 
McMuUin  v.  Sanders,  79  Va.  365,  and  Miner  v.  Medbury,  6  Wis.  309. 
Cited  in  note  to  45  Am.  Dec.  632. 

Distinguished  in  Buford  v.  Guthrie,  14  Bush  (Ky.),  694,  where 
misrepresentation  was  as  to  title  and  title  was  made  good;  Brooks 
V.  Hamilton,  15  Minn.  34,  where  party  had  opportunity  to  examine 
the  goods;  Erie,  etc..  Works  v.  Barber,  106  Pa.  St.  141,  51  Am.  Rep. 
515,  holding  that  to  recover  in  action  of  deceit,  defendant  must 
have  been  guilty  of  some  moral  wrong;  Smith  v.  Mariner,  5  Wis. 
577,  68  Am.  Dec.  78,  where  there  was  no  contract,  but  representation 
was  as  to  date  of  public  sale.- 

Trial.—  Finding  of  jury,  contradicting  fact  admitted  by  pleadings 
is  to  be  disregarded,  p.  280. 

Rule  applied  in  Grady  v.  Robinson,  28  Ala.  303,  holding  defend- 
ant cannot  prove  a  fact  which  he  failed  to  put  in  issue  in  his 
answer;  Roth  v.  Miller,  15  S.  &  R.  105.  holding  verdict,  contradicting 
a  fact  admitted  in  pleading,  is  to  be  disregarded. 

Distinguished  in  Bright  v.  Haggin,  Hardin,  538,  holding  that  de- 
fendant denying  contract  in  bill,  but  setting  up  one  under  dif- 
ferent circumstances,  does  not  have  to  prove  the  circumstances. 

Miscellaneous  citations.— Cited  in  Keatts  v.  Rector,  1  Ark.  425; 
HoUingshead  v.  McKeuzie,  8  Ga.  459;  W^oodman  v.  Freeman,  25  Me. 
554,  560,  but  not  in  point. 

3  Cr.  28a-293',  2  L.  441,  WILSON  v.  SPEED. 

Evidence. —  Assignee  of  pre-emption  warrant  is  competent  to 
prove  facts  as  to  nature  of  the  assignment,  where  these  facts  do 
not  tend  to  support  title  of  party  producing  him,  pp.  290,  291. 

Caveat. —  Caveat  in  Kentucky,  in  part  supported  by  proof,  ought 
not  to  be  dismissed,  but  on  the  merits,  p.  292. 

Miscellaneous  citations.— Cited  in  Sarchet  v.  The  Sloop  Davis, 
Crabbe,  191,  F.  C.  12,357,  but  not  in  point 
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8  Cr.  293-298,  2  L.  444,  BUDDICUM  V.  KIRK. 

BepoBltioii. —  Formal  errors  in  taking  deposition  held  to  have 
been  waived,  p.  297. 

Cited  and  applied  in  Shutte  y.  Thompson,  15  Wall.  160,  21  L.  156, 
holding  that  refraining  from  objecting  until  after  possibility  of  re- 
moval is  a  waiver;  to  same  effect,  Doane  t.  Glenn.  21  Wall.  35,  22 
L.  476,  and  Howard  v.  Stillwell  &  Bierce,  139  U.  R.  205,  35  L.  150, 
11  S.  Ct  503,  holding  failure  to  object  to  formal  irregularity 
in  talcing  deposition  amounts  to  a  waiver;  Murray  v.  Larabie,  8 
Mont.  213,  19  Pac.  576,  delay  in  objecting  to  defect  waives  it;  Town 
of  Alton  V.  Town  of  Gilmanton,  2  N.  H.  521,  522,  holding  attorney 
may  waive  any  objection  to  notice;  Perkins  v.  Hawkins,  9  Gratt. 
655,  overruling  objection  made  after  reading  of  deposition,  and 
after  death  of  witness. 

Deposition. —  If  notice  be'  given  that  deposition  will  be  taken 
on  a  certain  date,  and  commission  will  adjourn  from  day  to  day, 
if  they  adjourn  for  more  than  one  day,  commission  is  not  taken 
agreeably  to  notice,  p.  297. 

Rule  applied  in  Harding  t.  Merrick,  3  Ala.  60,  holding  com- 
mission could  not  adjourn  to  a  day  more  remote  than  that  succeed- 
ing. 

Distinguished  in  Glover  v.  Mullings,  2  Stew.  &  P.  39,  where  there 
was  no  direction  to  adjourn  from  day  to  day. 

Dei>o8ition. —  Notice  of  time  and  place  of  taking  deposition  given 
to  attorney-at-law,  is  not  sufficient  under  Virginia  statute,  p.  297. 

Distin|pished  in  Irving  v.  Lutton,  1  Cr.  C.  C.  575,  F.  C.  7,078,  hold- 
ing notice  of  a  motion  to  take  depositions  may  be  given  to  attorney. 

Pleading. —  Under  plea  of  payment  to  a  bond,  evidence  of  wheat 
delivered  and  of  debts  assigned  will  support  the  i^sue,  p.  298. 

Rule  applied  in  Howe  v.  Mackay,  5  Pick.  46,  and  Richbaugh  v. 
Dugan,  7  Pa.  St  396,  holding  under  plea  of  payment,  defendant  may 
show  a  chattel  or  land  was  received  as  satisfaction. 

Miscellaneous  citations. —  Cited  in  United  States  v.  Parrott, 
McAU.  456,  457,  F.  C.  15,999;  United  States  v.  Cameron,  15  Fed. 
Rep.  796,  5  McCrary,  97,  but  not  in  point. 

8  Cr.  298-300,  2  L.  245,  DOUGLASS  v.  McALLISTT^R. 

Damages  for  breach  of  contract. —  Value  of  article  sold  on  day 
cause  of  action  arose  is  the  measure  of  damages  for  breach,  p.  300. 

Cited  and  principle  applied  in  Willis  v.  Dudley,  10  Ala.  938,  hold- 
ing purchaser  entitled  to  value  of  article  if  warranty  had  been  true; 
Leach  v.  Smith,  25  Ark.  253,  allowing  the  value  of  the  article  at  time 
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it  was  due;  McAlpin  v.  Lee,  12  Conn.  133,  holding  measure  of 
damages  is  difference  between  price  agreed  upon  and  real  value 
of  property;  Davenport  v.  Wells,  1  Iowa,  699,  holding  value  of  gooda 
on  day  they  were  due  the  measure  of  damages;  Thompson  v.  Howes,. 
14  La.  Ann.  45,  allowing  market  price  of  article  at  time  of  breach; 
Clark  V.  Plnney,  7  Cow.  687,  allowing  difference  between  contract 
price  and  value  of  goods  at  time  of  delivery;  Wilson  v.  Robertson,. 
1  Overt  465,  holding  value  of  land  at  time  of  rendering  Judgment 
the  damages;  Hendrick  v.  Stewart,  1  Overt.  477,  holding  party  i» 
entitled  to  what  he  actually  lost.  Cited  approvingly,  Ferris  v.  Bar- 
low, 2  Aikens,  107;  dissenting  opinion,  Christian  v.  Miller,  8  Leigh 
(Va.),  83,  23  Am.  Dec.  254. 

Trial.—  In  Jury  trial  court  Is  bound  to  give  an  opinion  upon  any- 
relevant  point,  p.  300. 

Approved  and  applied  in  Emerson  v.  Hogg,  2  Blatchf.  7,  F.  O. 
4,440,  holding  exceptions  will  lie  for  refusal  to  give  instructions; 
Colquitt  V.  Thomas,  8  Ga.  272,  giving  improper,  charge,  amounts  to 
a  refusal  to  charge;  State  v.  Brette,  6  La.  Ann.  662,  holding  where 
Judge  refuses  to  charge  a  certain  way,  but  Jury  find  in  accor<|ance 
with  charge  requested,  no  error;  State  v.  Donnelly,  9  Mo.  App.  525» 
holding  court  may  refuse  instructions  based  upon  hypothetical  facts,, 
where  there  is  no  competent  evidence  tending  to  prove  them;  State 
y.  Hascall,  6  N.  H.  359,  court  may  refuse  to  instruct  as  to  a  point 
not  raised  at  trial;  Linn  v.  Ross,  16  N.  J.  L.  57,  holding  refusal 
to  charge  is  error;  Dunlop  v.  Patterson,  5  Cow.  246,  holding 
it  is  not  error  to  refuse  to  charge  upon  matter  to  which  attention 
was  not  drawn;  Halliday  v.  McDougall,  22  Wend.  273,  holding  that 
a  refusal  to  charge  that  general  reputation  is  not  alone  sufficient 
to  establish  a  co-partnership,  is  not  error. 

3  Cr.  300-311,  2  L.  446,  SIMMS  v.  SLOCUM. 

Judgments. —  Fraudulent  Judgments  are  not  absolutely  void,  and 
all  acts  performed  under  them  are  valid  as  respects  third  persons. 
Accordingly  the  obligor  on  a  prison-bounds  bond  Is  protected  by  a 
discharge  from  prison  rules  fraudulently  obtained  by  the  insolvent,. 
pp.  306-311. 

Subsequent  cases  have  many  times  reaffirmed  this  doctrine  and 
applied  it  as  follows:  Ammidon  v.  Smith,  1  Wheat  460,  4  L.  135» 
136,  a  similar  case,  holding  discharge  of  a  prisoner,  obtained  by- 
fraud,  is  a  lawful  discharge,  and  no  action  lies  on  the  bond;  Noble  r. 
Railroad,  147  U.  S.  174,  37  L.  127,  13  S.  Ct  274,  holding  Judgment 
cannot  be  impeached  collaterally,  even  if  court  was  imposed  upon; 
Ex  parte  Freedley,  Orabbe,  550,  F.  C.  5,079,  court  cannot  compel 
purchaser  at  sheriff's  sale  to  relinquish  property,  though  Judgment 
be  reversed;  Derby  v.  Jacques,  1  Cliff.  437,  F.  C.  3,817,  holding  a 
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Judgment  cannot  be  questioned  collaterally;  Bank  of  the  United 
States  V.  Voorliees,  1  McLean,  224,  F.  G.  930,  holding  purchaser 
under  judgment,  however  erroneous,  is  protected;  Farmers'  L.  &  T. 
Co.  V.  McKinney,  6  McLean,  10,  F.  C.  4,667,  holding  Judgment  can- 
not be  treated  as  a  nullity  for  error  in  proceedings;  WoodhuU  y. 
Wagner,  1  Bald.  299,  F.  0.  17,975,  holding  discharge  by  banl^rupt 
laws  of  foreign  country  no  bar  to  action  here;  Hancock  y.  Jenks, 
21  Fed.  914,  recital  "  that  patentee  had  made  oath,"  cannot  be  In- 
quired into;  Davis  y.  Cathey,  1  Stew.  404,  holding  fraudulent  dis- 
charge of  debtor,  without  collusion  of  surety,  exempts  latter;  Mabry 
y.  Herndon,  8  Ala.  868,  query  whether  discharge  of  bankrupt  can 
be  impeached  for  fraud;  Burnham  y.  Stone,  101  Cal.  174,  35  Pac. 
630,  holding  sheriff  taking  possession  under  fraudulent  Judgment 
is  not  a  trespasser;  Camp  y.  Moseley,  2  Fla.  195,  holding  an  officer 
protected  under  process,  showing  court  has  Jurisdiction  of  subject- 
matter;  Ponder  y.  Moseley,  2  Fla.  268,  48  Am.  Dec.  202,  holding 
Judgments  Import  absolute  verity  until  reversed;  as  also  in  Wiley 
V.  Kelsey,  9  Ga.  120;  Jamison  v.  Beaubien,  3  Scam.  115,  36  Am.  Dec. 
535,  holding  pre-emption  may  be  shown  to  have  been  obtained  by 
fraud;  Wadhams  v.  Gay,  73  IlL  422,  holding  innocent  purchaser  at 
Judicial  sale  not  affected  by  reversal  of  Judgment;  Gilman  y. 
Hamilton,  16  111.  232,  holding  decree  of  specific  performance  is  not 
a  Judicial  sale,  purchaser  is  not  protected  under  erroneous  Judg- 
ment; Granger  v.  Clark,  22  Me.  130,  holding  Judgment,  where  want 
of  Jurisdiction  is  not  on  record,  not  impeachable;  Wilton 
.  Manuf.  Co.  v.  Butler,  34  Me.  411,  holding  officer  is  protected 
under  irregular  writ,  though  Judgment  afterwards  reversed; 
Way  y.  Howe,  108  Mass.  507,  11  Am.  Rep.  390,  holding  dis- 
charge in  bankruptcy  cannot  be  Impeached  for  fraud;  Milburn  y. 
Gilman,  11  Mo.  07,  holding  sheriff  levying  execi«Lion  under  fraudu- 
lent Judgment  not  a  trespasser;  Johnson  v.  Jones,  2  Neb.  133,  hold- 
ing Judgment  cannot  be  attacked  collaterally  for  falsity  of  return 
of  summons;  Lincoln  v.  Williams,  12  S.  &  R.  106,  where  debtor  per- 
forms bond,  surety  cannot  be  held,  though  there  was  fraud  in  its 
inception;  Farmers'  Bank  v.  Boyer,  16  S.  &  R.  50,  holding  the 
surety  does  not  stand  on  more  advantageous  terms  than  principal; 
Fetternian  y.  Murphy,  4  Watts,  426,  28  Am.  Dec.  730,  holding  title 
of  innocent  purchaser  at  Judicial  sale  unaffected  by  fraud  in  Judg- 
j  ment;  Kldrldge  v.  Bush,  Smith,  297,  holding  as  in  main  case  upon 

similar  facts;  Hoffman  v.  Coster,  2  Whart.  472,  holding  Judgment, 
though  fraudulent  cannot  be  impeached  by  a  party  or  privy;  Coch- 
ran V.  Eldridge,  49  Pa.  St.  369,  holding  court  has  power  to  relieve 
against  inequitable  award  of  arbitrators;  Gregg  v.  Bigham,  1  Hill  (S. 
C),  303,  26  Am.  Dec.  1S3,  holding  purchase  under  fraudulent  Judg- 
ment good;  Hunter  v.  Ruff,  47  S.  C.  554,  58  Am.  St.  Rep.  930,  25  S.  E. 
75,  holding  Judgment  voidable  where  defendant  was  not  properly 
summoned;  to  same  effect  as  original  case,  Hibber  y.  Hammond,  2 
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Strob.  L.  107,  holding  discharge  of  prisoner  releases  bondsmen; 
Turner  v.  Malone,  24  S.  C.  406,  holding  Judgment  will  not  be  avoided 
<H)llaterally,  for  laclt  of  jurisdiction  not  appearing  on  record;  Ray- 
mond V.  Southerland,  3  Vt  506,  holding  certificate  of  board  of 
commissioners  as  to  notice  concluslye;  Jackson  y.  Astor,  1  Finn. 
159,  39  Am.  Dec.  292,  holding  Judgment  cannot  be  impeached  col- 
laterally. See  also  note  to  21  Am.  Dec.  198,  respecting  levy  by 
officer  under  fraudulent  Judgment 

Distinguished  in  Pratt  v.  Northam,  5  Mason,  103,  F.  O.  H..376, 
holding  Judgment  in  Court  of  Probate,  obtained  by  fraud,  not  con- 
cluslye; Murchison  y.  White,  54  Tex.  85,  holding  fraudulent  Judg- 
ment is  open  to  collateral  attack  by  strangers. 

3  Cr.  311-319,  2  L.  450,  HARRIS  V.  JOHNSTON, 

Bills  and  notes. —  Indorsee,  in  Virginia,  cannot  sue  a  remote  in- 
dorser  at  law,  p.  317. 

Cited  in  Walker  y.  Brooks,  125  Mass.  245,  holding  assignee  can- 
not sue  in  equity,  because  he  cannot  sue  at  law  in  his  own  name; 
Hunter  v.  Hempstead,  1  Mo.  70,  holding  indorsee  can  sue  im- 
mediate Indorser;  McGee  y.  Lynch,  8  Hayw.  106,  holding  assignee 
cannot  sue  remote  assignor. 

Distinguished  in  CUftord  y.  Keating,  3  Scam.  252,  where  statute 
proyidfKl  that  all  indorsers  should  be  liable  to  last  assignee. 

Evidence. —  Bill  of  parcels  delivered  by  A.  and  stating  goods  as 
bought  of  A.  &  B.,  may  be  explained  by  extraneous  eyldence  to  show 
A.  &  B.  not  Joint  owners,  p.  318. 

Rule  applied  in  Grant  v.  Frost,  80  Me.  205,  13  Atl.  882,  holding 
a  bill  of  parcels  is  always  open  to  parol  evidence,  to  show  the  real 
terms;  Hazard  v.  Loring,  10  Cush.  2GS,  and  Jones  y.  Rahilly,  16 
Minn.  324,  holding  that  a  transfer  of  personal  property  may  be 
shoTvn  orally  to  have  been  a  pledge;  Wallace  y.  Rogers,  2  N.  H. 
507,  admitting  parol  evidence  to  change  terms  in  a  bill  of  parcels; 
Perrine  v.  Cooley,  39  N.  J.  L.  452,  admitting  parol  evidence  of  rep- 
resentations as  to  soundness  of  a  horse;  Crosby  y.  Canal  Co.,  141 
N.  Y.  592,  36  N.  E.  334,  admitting  parol  evidence  of  a  transaction 
to  show  whether  It  was  a  sale  or  a  bailment. 

Payment. —  Action  cannot  be  maintained  on  original  contract  by 
a  person  who  has  received  a  note  as  conditional  payment  and  in- 
dorsed it  to  third  persons,  p.  318. 

Principle  applied  in  Ix^oney  y.  District  of  Columbia,  113  U.  S. 
261,  28  L.  975,  5  S.  Ct.  464,  to  facts  similar  to  those  in  principal 
case;  Russell  y.  Hester,  10  Ala.  536,  holding  failure  of  creditor  to 
preserve  liability  of  indorser  of  promissory  note,  received  for  debt, 
renders  him  liable;  Cocke  y.  Chaney,  14  Ala.  60,  by  transferring  note, 
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creditor  accepts  it  as  payment;  Ware  v.  Russell,  57  Ala.  45,  29  Am. 
Rep.  711,  holding  If  creditor  transfers  collateral  note  first  it  operates 
pro  tan  to  as  payment  of  original  note;  Ringgold  v.  Newkirk,  3  Ark. 
109,  holding  guarantor  cannot  be  held  unless  creditor  uses  reason- 
able diligence;  Costar  v.  Davies,  8  Ark.  217,  46  Am.  Dec.  312,  holding 
note  received  fn  discharge  of  an  open  account  is  a  bar  to  an  action 
on  that  account;  Salomon  v.  Pioneer  Co-operative  Co.,  21  Fla.  382, 
allegation  in  plea,  that  defendant  gave  draft  on  third  person  which 
was  accepted  as  payment  constitutes  a  good  defense;  Wylly  v.  Col- 
lins, 9  Ga.  240,  holding  note  of  debtor  or  third  person  not  pay- 
ment, unless  accepted  as  such;  Stevens  v.  Bradley,  22  IlL  248,  hold- 
ing where  vendor  took  notes  without  indorsement,  he  cannot  re- 
cover of  purchaser;  Patapsco  Ins.  Co.  v.  Smith,  6  Harr.  &  J.  170, 
14  Am.  Dec.  270,  holding  one  accepting  note  of  agent  for  debt, 
cannot  sue  principal;  Hoffman  v.  Johnson,  1  Bland  Ch.  107,  hold- 
ing that  where  note  is  given,  creditor  must  use  due  diligence  in 
collecting;  Watkins  v.  Worthington,  2  Bland  Ch.  527,  holding  where 
a  decedent  and  creditor  are  Jointly  liable,  creditor  must  show 
how  decedent  was  bound.  Cited  in  Wright  t.  First  Crockery  Ware 
Co.,  1  N.  H.  282,  283,  8  Am.  Dec.  69,  70,  holding  that  vendor  taking 
agent's  note  cannot  sue  principal;  Hill  v.  Marcy,  49  N.  H.  269,  hold- 
ing that  a  creditor  selling  a  negotiable  note  is  presumed  to  have 
taken  it  as  payment;  Hutchins  v.  Oicutt,  4  Vt  555,  24  Am.  Dec.  639, 
holding  promissory  note  received  as  payment  a  bar  to  action  on 
account;  Torrey  v.  Baxter,  13  Vt  457,  holding  note  of  third  person 
proving  unavailable  is  not  payment;  Dickinson  v.  King,  28  Vt.  381, 
holding  note  not  payment,  though  negotiated,  if  indorsee  has  unsatis- 
fied judgment. 

Distinguished  in  Roach  t.  Hullings,  16  Pet.  326,  10  L.  981,  where 
there  was  no  evidence  to  show  a  note  had  been  given;  Stebbins  v. 
Kellopp,  5  Conn.  269,  where  note  was  not  received  as  conditional 
payment  and  was  not  passed  away;  Penny  v.  Crane,  80  111.  247,  hold- 
ing where  note  is  taken  as  collateral,  party  is  an  absolute  guarantor; 
Daniels  v.  Burnham,  2  La.  247,  where  bills  given  were  protested; 
Wade  V.  Staunton,  5  How.  (Miss.)  635,  where  note  was  not  taken 
as  payment;  Steamboat  Charlotte  v.  Kingland,  9  Mo.  07,  68,  where 
note  was  not  transferred. 

3  Cr.  319-324,  2  L.  453,  DIXON  v.  RAMSAY. 

Executors  and  administrators. —  Foreign  executor  cannot  main- 
tain suit  in  domestic  court  upon  his  foreign  letters,  pp.  323,  324. 

The  following  citing  cases  affirm  this  principle  and  apply  it  in 
numerous  ways:  Vaughn  v.  Northup,  15  Pet.  G,  10  L.  G41,  holding 
thnt  an  administrator  in  a  State  is  not  liable  to  bo  sued  in  District 
of  Columbia;  Noonan  v.  Bradley,  9  AVall.  400,  19  L.  759.  holding  that 
an  administrator  appointed  in  one  State  cannot  sue  in  another; 
Melius  V.  Thompson,  1  Cliff.  128,  131,  132,  F.  C.  9,405,  holding  ad- 
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ministrator  conld  not  be  sued  in  foreign  State;  Swatzel  v.  Arnold, 
Woolw.  388,  F.  C.  13,682,  holding  administrator  may  maintain  agalt 
in  foreign  State,  if,  after  obtaining  letters  there,  he  avers  it  by 
amendment;  Eells  v.  Holder,  2  McCrary,  622,  12  Fed.  669,  holding 
administrator  cannot  sue  out  of  the  State  where  appointed;  Kropff 
V.  roth,   19  Fed.  Kep.  200,  holding  administrator  cannot  continue 
suit  brought  in  Another  State,  unless  he  has  taken  out  letters  thei^e; 
Lusk  V.  Kimball,  87  Fed.  547,  holding  suit  commenced  by  foreign 
administrator  without  first  taking  out  letters   here  is  a  nullity; 
Leavens  v.  Butler,  8  Port  401,  holding  court  could  not  direct  the 
division  of  lands  situate  in  other  States;  Harrison  v.  Mahorner,  14 
Ala.  835     holding  administrator  may  sue  in  another  State,  under 
statute,  on  recording  letters;  Equitable  Life  Assurance  Society  v. 
Vogel,  70  Ala.  447,  52  Am.  Rep.  345,  holding  administrator  can  sue 
a  foreign  corporation,  in  his  own  State;  Greer  v.  Feri?uson,  56  Ark. 
330.  19  S.  W.  967,  holding  suit  cannot  be  revived  against  executor 
appointed  in  another  State;  Hobart  v.  Turnpike  Co.,  15  Conn.  147, 
holding  executor  cannot  sue  in  another  State;  Davis  y.  Smith,  5  6a. 
296,  48  Am.  Dec.  295,  liolding  administrator  is  not  liable  for  fail- 
ing to  appear  in  action  brought  in  another  State;  Naylor  v.  Moody, 
2  Blackf.  (Ind.)  248,  n.,  that  executor  cannot  bring  suit  in  another 
State;  Lucas  v.  Tucker,  17  Ind.  44,  holding  executor,  by  complying 
with  law  where  realty  is,  acquires  power  over  it;  Embry  v.  Millar, 
1  A.  K.  Marsh.  302,  10  Am.  Dec.  735,  holding  personalty  cannot  be 
I'ecovered  in  another  State,  unless  administrator  is  appointed  therd; 
Moore  v.  Tanner,  5  T.  B.  Mon.  46,  17  Am.  Dec.  39,  holding  that 
administrator  in  State  cannot  sue  in  District  of  Columbia;  Sneed 
v.  Ewing,  5  J.  J.  Marsh.  467,  22  Am.  Dec.  48,  holding  a  probate  to 
be  a  Judgment  in  rem;  Louisville  &  Nashville  R.  R.  Co.  v.  Brantley, 
96  Ky.  304,  49  Am.  St  Rep.  295,  28  S.  W.  478,  holding  administrator 
cuunot  sue  in  another  State;  Haven  v.  Foster,  9  I'ick.  134,  19  Am. 
Dec.  362,  holding  administratrix   had  no  power  to  make  tender   in 
another  State;  Sabin  v.  Oilman,  1  N.  H.  194,  holding  that  an  ad- 
ministrator cannot  sue  in  another  State;  as  also  Taylor  v.  Barron. 
35  N.  H.  495;  Leonard  v.  Putnam,  51  N.  H.  250,  12  Am.  Rep.  108, 
holding  powers  of  guardians  do  not  extend  to  other  States;  Haight 
V.  Bergh,  15  N.  J.  L.  185,  holding  that  attachment  cannot  be  issued 
against  executors;  Patterson  v.  Pagan,  18  S.  C.  588,  holding  ad- 
ministrator cannot  sue  in  this  State,  unless  letters  are  issued  here; 
Caldwell  v.  Maxwell,  2  Overt.  107,  holding,  where  executrix  moved 
to  another  State  with  the  elfects,  courts  in  latter  State  could  specifi- 
cally enforce  will;  Vaughn  v.  Barret,  5  Vt  336,  26  Am.  Dec.  307, 
holding  administrator  has  no  power  to  discharge  debt  due  from 
citizens  of  another  State;  Hooper  v.  Hooper,  29  W.  Va.  294,  1  S.  E. 
293,  holding  sureties  liable  for  assets  brought  by  executor  from 
another  State  and  wasted;  Crumlish  v.  Railroad  Co.,  40  W.  Va.  650, 
22  S.  E.  99,  in  dissenting  opinion  agreeing  with  majority  in  thiSr 
that  administrator  cannot  be  sued  ont  of  his  State. 
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Distinguished  in  Pedan  v.  Robb,  8  Ohio,  227,  holding  that  ward 
could  maintain  suit  against  her  guardian's  representatives. 

Executors  and  administrators. —  Power  of  executor  is  derived 
from  testator's  will  which  Invests  him  with  the  whole  personal 
estate,  p.  323. 

Cited  in  WaU  v.  Bissell,  125  U.  S.  387,  31  L.  775,  3  S.  Ct  982.  hold- 
ing, under  a  statute,  executor  has  no  right  to  dispose  of  property, 
until  after  letters;  Gayle  v.  Blackburn,  1  Stew.  433,  holding  executor 
has  right  to  property  in  another  State,  if  he  can  get  it  without 
suit;  Johnes  v.  Jackson,  67  Conn.  89,  34  Atl.  711,  deciding  that 
service  of  attachment,  before  will  probated,  holds  property. 

Executors  and  administrators. —  Executor  does  not  derive  power 
to  maintain  suit  from  the  will  appointing  him,  but  from  his  letters, 
pp.  323,  324. 

Conflict  of  laws. —  Right  to  personalty  is  governed  by  law  of 
testator's  domicile,  p.  324. 

Rule  applied  in  Union  Bank  of  Georgetown  v.  Smith,  4  Or.  0.  C. 
36,  F.  C.  14,302,  holding  lex  domicilii  governs  order  of  payment  of 
debts;  as  also  in  Harvey  v.  Richards,  1  Mason,  408,  F.  C.  6,184,  as 
to  distribution  of  estate  of  intestate;  Irving  v.  McLean,  4  Blackf. 
53,  and  Barnes  v.  Brashear,  2  B.  Mon.  382,  as  to  testamentary 
disposition;  as  also  in  Penny  v.  Christmas,  7  Rob.  La.  497.  Cited 
in  Binney's  Case,  2  Bland  Ch.  14G,  holding,  though  a  canal  is  de- 
clared personalty,  it  must  be  governed  by  lex  situs;  Rue  v.  High,  2 
Doug.  (Mich.)  522,  holding  will  made  according  to  lex  domicilii,  passes 
personalty  wherever  situated;  Garland  v.  Rowan,  2  S.  &  M.  635, 
holding  lex  domicilii  governs  distribution  of  personalty;  Fishbume 
V.  Kunhardt,  2  Spears  L.  562,  holding  registry  of  mortgage  of  per- 
sonalty governed  by  lex  domicilii.  Cited  arguendo  in  Latine  v. 
Clements,  3  Ga.  432. 

Distinguished  in  Vamum  v.  Camp,  13  N.  J.  L.  336,  25  Am.  Dec. 
485,  holding  that  instrument  legal  at  maker's  domicile  will  not  pass 
personalty  elsewhere,  if  prohibited  by  local  law;  dissenting  opinion, 
Bonati  V.  Welsch,  24  N.  Y.  164,  majority  holding  that  rights  of 
wife  under  laws  of  France  will  attach  to  property  of  husband 
dying  domiciled  here;  Hyman  v.  Gaskins,  5  Ired.  (N.  C.)  269,  hold- 
ing that  it  is  not  absolutely  necessary  that  will  should  first  be  sub- 
mitted to  forum  of  domicile. 

Conflict  of  laws.—  Suit  for  property  of  testator  is  governed  by 
lex  fori,  p.  324. 

.  Cited  and  principle  applied  in  Willard  y.  Wood,  135  U.  S.  313,  34 
L.  213,  10  S.  Ct.  832,  where  mortgagee  sued  on  mortgage  debt; 
Hinkley  y.  Marean,  3  Mason,  90,   F.  C.  6,523,  as  to  insolvency 
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laws;  Thomas  t.  American  Freehold,  -  etc.,  47  Fed.  554,  holding 
proceedings  on  note  regulated  by  lex  fori;  Munos  y.  Southern  Pac. 
Ck>.,  51  Fed.  190,  2  U.  S.  App.  222,  holding  that  lex  fori  goyerns 
as  to  statute  of  limitations;  Jordan  y.  Thornton,  7  Ark.  231,  44  Am. 
Dec.  548,  holding  assignor  may  bring  suit  against  preyious  indorser, 
lex  fori  goyeming;  Embry  y.  Millar,  1  A.  K.  Marsh.  302,  10  Am. 
Dec.  735,  holding  action  to  recoyer  personalty  goyemed  by  lex  fori; 
De  Sobry  v.  De  Laistre,  2  Harr.  &  J.  228,  3  Am.  Dec.  544,  holding 
remedy  on  contract  should  be  goyerned  by  lex  fori;  Whittemore  y. 
Adams,  2  Cow.  632,  holding  an  insolvent  law,  not  exempting  future 
acquisitions,  being  a  remedy,  lex  fori  governs;  Edmondson  y.  Fergu- 
son, 11  Mo.  345,  holding  remedy  and  contract  are  distinct,  act  af- 
fecting remedy  is  constitutional. 

Miscellaneous  citations.— Cited,  but  not  in  point  In  Holland  v. 
Jones,  9  Ind.  490,  and  Wiufried  y.  Yates,  Dall.  (Tex.)  364. 

3  Cr.  324-331,  2  L.  455,  SCOTT  v.  NEGRO  LOUDON. 

Slaves.—  Under  statute  providing,  if  owner  of  slave  removing  into 
Virginia  takes  required  oath,  slave  shall  not  be  free,  removal  of 
master  and  importation  of  slave  need  not  be  contemporaneous, 
p.  330. 

Distinguished,  Murray  v.  McCarty,  2  Munf.  (Va.)  401,  406,  hold- 
ing statute  does  not  authorize  importation  by  a  citizen  residing 
away  temporarily. 

3  Cr.  331-837,  2  L.  457.  WISE  v.  WITHERS. 

Jurisdiction  of  courts-martial.— A  decision  of  a  court-martial 
without  its  Jurisdiction  cannot  protect  the  officer  who  executed  it, 
p.  337. 

An  examination  of  the  citations  shows  a  variety  of  applications  of 
the  principle  underlying  the  rule  above  laid  down.  The  doctrine  is 
applied  in  the  following  citing  cases:  Luther  v.  Borden,  7  How.  Or, 
12  L.  607»  holding  person  liable  for  excessive  force  in  enforcing 
martial  law;  Dynes  v.  Hoover,  20  How.  80,  82,  15  L.  844,  where  au- 
thorities are  examined,  court  holding  it  was  not  false  imprisonment, 
where  court-martial  had  Jurisdiction;  dessenting  opinion,  Dow  v. 
Johnson,  100  U.  S.  189,  25  L.  643,  majority  holding  army  officer  not 
liable  for  seizing  goods  in  enemy's  country;  Smith  v.  Whitney,  116 
U.  S.  177,  29  L.  604,  6  S.  Ct.  575,  holding  writ  of  prohibition  does 
not  lie  to  court-martial  having  Jurisdiction;  Runkle  v.  United  States, 
122  U.  S.  556, 30  L.  1170,  7  S.  Ct  1140,  where  Jurisdiction  dependt^d  on 
approval  of  president,  sentence  without  it  was  inoperative;  Tolmie 
y.  Thompson,  3  Cr.  O.  C.  137,  F.  O.  14,080,  holding  sale  by  commis- 
sioners without  Jurisdiction  is  void;  Greene  v.  Briggs,  1  Curt  333, 
F.  G.  5,764^  holding  order  of  Justice  of  peace,  upon  matter  without 
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bis  Jurisdiction,  Is  void;  United  States  v.  Stowell,  2  Curt.  156,  F.  a 
16,409,  holding  every  fact  necessary  to  existence  of  authority  must 
appear  on  face  of  Indictment  or  process;  Smith  v.  Miles,  Hemp.  34, 
F.  G.  13,079a,  If  court  has  Jurisdiction,  officer  Is  not  liable  as  tres- 
passer on  execution;  The  J.  W.  French,  5  Hughes,  433,  13  Fed. 
Rep.  919,  920,  holding  that  a  court  may  examine  collaterally  Into 
Jurisdiction  of  another  court  to  pass  upon  title  of  property,  and  an 
act  coram  non  Judice  may  be  disregarded;  Thurston  v.  Martin,  5 
Mason,  503,  F.  G.  14,018,  tax  collector.  In  excess  of  Jurisdiction, 
imprisoning  one.  Is  liable  for  trespass;  Barrett  v.  Hopldns,  2  Mc- 
Crary,  131,  7  Fed.  Rep.  313,  holding  Jurisdiction  of  court-martial 
may  be  inquired  Into;  Glarke  &  Go.  v.  Glarke,  3  Woods,  412,  F.  0. 
2,846,  holding  collectors  collecting  on  property  exempt  are  tres- 
passers; Justices,  etc.,  of  Morgan  Go.  v.  Selman,  6  Ga.  442,  holding 
where  court  of  ordinary,  without  Jurisdiction,  granted  letters,  act 
is  void;  Hall  v.  Rogers,  2  Blackf.  430,  holding  one  arresting  under 
warrant  from  Justice  of  peace  exceeding  Jurisdiction,  Is  liable; 
Nooe  V.  Bradley,  3  Blackf.  160,  holding  county  board  exceeding  its 
authority  liable;  Barkeloo  v.  Randall,  4  Blackf.  478,  32  Am.  Dec. 
47,  holding  one  acting  under  attachment  issued  without  a  bond  is 
a  trespasser;  Steel  v.  Williams,  18  Ind.  164,  holding  one  procuring 
arrest  by  void  process,  liable  for  trespass;  dissenting  opinion.  Ex 
parte  Hoi  man,  28  Iowa,  178,  majority  holding  State  court  has  no 
right  to  Interfere  with  Jurisdiction  of  Federal  courts;  White  v.  Mc- 
Bride,  4  Bibb  (Ky.),  62,  holding  court-martial  being  without  Juris- 
diction could  not  punish  the  parties;  Gampbell  t.  Webb,  11  Md.  481, 
holding  officer,  acting  under  process,  void  on  its  face,  is  liable; 
Brooks  V.  Adams,  11  Pick.  442,  holding  proceedings  of  court-martial 
without  legally  appointed  Judge-advocate  are  void;  Brooks  v. 
Daniels,  22  Pick.  501,  holding  same  as  to  Judges  Irregularly  chosen; 
Fisher  v.  McGlrr,  1  Gray,  45,  61  Am.  Dec.  404,  discharging  prisoner 
•committed  by  magistrate  whose  want  of  Jurisdiction  appeared  on 
the  face  of  the  proceedings;  Tyler  v.  Pomeroy,  8  Allen,  485,  holding 
one  seized  and  taken  into  camp  without  authority  has  a  cause  of 
action;  Clark  v.  Holmes,  1  Doug.  (Mich.)  394,  holding  actions  of 
inferior  courts  In  excess  of  Jurisdiction  are  voi(5;  dissenting  opinion, 
Wall  V.  Trumbull,  16  Mich.  252,  majority  holding  board  of  super- 
visors not  liable  for  errors  In  Judgment,  provided  tl^ey  had  Juris- 
diction; Morrill  V.  Taylor,  6  Neb.  24G,  holding  board  has  no  juris- 
diction without  taking  required  oath;  Webber  v.  Aldrich,  2  X.  H. 
402,  holding  action  for  goods  Illegally  taken  In  trespass  not  assumpsit; 
Cloutman  v.  Pike,  7  N.  H.  211,  holding  collector,  defendant  for 
distress,  must  show  a  tax  legally  granted;  Smith  v.  Shaw,  12  Johns. 
207,  272,  holding  commanding  officer  of  court-martial  also  liable; 
Mills  V.  Martin,  10  Johns.  31,  3r>,  l)oth  opinions,  holding  one  justify- 
ing under  judgment  of  court-martial  must  affirmatively  show  juris- 
diction; Bell  V.  Tooley,  11  Ired.  007,  holding  acts  of  court-martial, 
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not  regularly  organized,  void;  School  Directors  v.  Carlisle  Bank,  8 
Watts,  294,  holding  act  of  board  in  levying  tax  void;  Porter  v.  Webb, 

4  Yerg.  162,  holding,  In  action  against  sheriflP  for  nonreturn,  all 
necessary  facts  must  appear,  to  give  court  Jurisdiction;  Bates  y. 
Hazeltine,  1  Vt.  84,  holding  one  Justifying  as  tax  collector  must 
show  authorizing  facts;  Warner  v.  Stockwell,  9  Vt.  17,  holding  im- 
position of  fines,  by  military  officers,  acting  within  their  Juris- 
diction, are  conclusive;  Barrett  v.  Crane,  16  Vt.  251,  254,  257,  holding 
proceedings  of  court  of  limited  Jurisdiction  exceeding  its  Jurisdic- 
tion are  void;  Drlscoll  v.  Place,  44  Vt.  258,  holding  process  gives  no 
protection,  court  being  without  Jurisdiction;  Bx  parte  Henderson, 
11  Fed.  Cas.  1068,  discharging  prisoner  on  habeas  corpus  where 
court-martial  was  without  Jurisdiction;  In  re  Reynolds,  20  F.  C. 
605,  holding  State  court  may,  under  habeas  corpus,  discharge  a 
prisoner  illegally  held.  Cited  generally  in  Lampert  v.  Gas  Light 
Co.,  14  Mo.  App.  387.  And  see  note  in  42  Am.  Dec.  55,  on  subject  of 
liability  of  military  officers. 

Distinguished  in  Ex  parte  Watkins,  3  Pet.  209,  7  L.  655,  involving 
a  court  of  general  Jurisdiction;  Noble  v.  Railroad,  147  U.  S.  173, 
37  L.  126,  13  S.  Ct  273,  holding  that  quasl-Jurisdictional  facts,  once 
established,  cannot  be  collaterally  attacked;  PuUan  v.  Kinsinger,  2 
Abb.  (U.  S.)  101,  104,  F.  C.  11,463,  where  statute  provide?  that  no 
suit  to  restrain  the  collection  of  taxes  may  be  maintained,  applies 
where  an  officer  has  the  power,  however  erroneous  his  decision  may 
be;  Borden  v.  State,  11  Ark.  549,  54  Am.  Dec.  239,  holding  Judg- 
ment of  Superior  Court  not  void,  though  party  had  no  notice;  Mc- 
Craw  V.  Welch,  2  Colo.  290,  holding  where  attachment  is  issued  upon 
a  defective  bond,  and  subsequently  a  good  bond  is  filed,  attachment 
becomes  valid  from  the  beginning;  Milbum  v.  Gilman,  11  Mo.  69, 
holding  person  acting  under  erroneous  Judgment  not  liable  if  court 
had  Jurisdiction;  Savacool  v.  Boughton,  5  Wend.  179,  180,  21  Am. 
Dec.  188,  189,  holding  ministerial  officer  is  protected,  if  process  in 
its  face  shows  Jurisdiction  of  subject-matter;  as  also  in  Parke:' 
V.  Walrod,  16  Wend.  518,  519,  30  Am.  Dec.  128;  Chegary  v.  Jenkins, 

5  N.  Y.  382,  holding  warrant  in  due  form,  to  collect  taxes,  is  a  pro- 
tection, whether  tax  was  legally  Issued  or  not;  Commonwealth  v. 
Cornman,  4  S.  &  R.  100,  holding  coui*t-martIal  has  Jurisdiction  ovar 
one  on  list  of  exempts,  who  did  not  appear  to  claim  his  privilege; 
Miller  V.  Grice,  1  Rich.  L.  153,  holding  one  acting  under  warmnt, 
lack  of  Jurisdiction  not  appearing  on  its  face,  is  not  liable  (cited 
dissenting  opinion  of  same  case,  p.  15C);  Delaware  R.  R.  Co.  v. 
Preltyman,  7  F.  C.  410,  holding  collector  acting  under  assessor  who 
acts  within  his  Jurisdiction    is  not  a  trespasser. 

KiUtia,— Justice  of  peace  of  District  of  Columbia  is  an  officer 
of  the  government  of  the  United  States  and  exempt  from  militia 
duty,  p.  336. 
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8  Cr.  337-356,  2  L.  459.  UNITED  STATES  v,  GRUNDY. 

Admiralty.— The  statute  providing  that  a  false  oath  made  In 
registering  a  vessel  is  ground  for  forfeiture  of  vessel  or  its  value, 
does  not  vest  title  to  the  vessel  in  the  United  States  upon  the 
making  of  the  oath,  but  only  after  condemnation,  and  the  govern- 
ment may  elect  either  remedy.  Suit  for  money  had  and  received 
can,  therefore,  be  maintained  by  the  United  States  against  the 
assignee  in  bankruptcy  of  the  owner  swearing  falsely,  the  vessel 
having  been  sold  by  the  assignee,  pp.  350-356. 

The  following  citing  cases  have  found  this  holding  a  helpful  pre- 
cedent and  applied  the  principle  upon  which  it  rests:  Caldwell  v. 
United  States,  8  How.  382,  12  L.  1122,  holding  title  is  consummated 
after  condemnation,  but  Intermediate  sales  are  avoided;  The  Dis- 
tilled Spirits,  11  WalL  368,  20  L.  171,  declaring  that  forfeiture  to 
United  States  defeats  innocent  purchaser;  Henderson's  Distilled 
Spirits,  14  Wall.  56,  58,  20  L.  817,  holding,  where  forfeiture  is  abso- 
lute, decree  of  condemnation  relates  back  to  time  of  commission; 
Burbank  v.  Conrad,  96  U.  S.  300,  24  L.  726,  holding  title  vested  from 
judgment  in  confiscation  proceedings;  United  States  v.  Fifty-six 
Barrels  of  Whisky,  1  Abb.  (U.  S.)  105,  F.  O.  15,095,  holding  where 
forfeiture  is  in  direct  terms.  It  occurs  from  time  of  offense;  United 
States  V.  One  Hundred  Barrels  of  Spirits,  2  Abb.  (U.  S.)  314,  F.  C. 
15,948,  holding,  unless  words  of  statute  are  absolute,  forfeiture  will 
not  defeat  bona  fide  purchaser;  United  States  v.  York  Street  Flax,, 
etc.,  17  Blatchf.  139,  F.  C.  16,781,  holding,  in  action  for  value  of 
goods  forfeited,  recovery  not  limited  to  price  received  by  defendant; 
The  Florenzo,  Blatchf.  &  H.  60,  61,  F.  C.  4,886,  holding  judgment 
of  forfeiture  relates  back  to  time  of  sale  to  alien;  United  States  v. 
One  Hundred  Barrels  Spirits,  1  DHL  57,  F.  O.  15,948,  holding,  unless 
statute  is  absolute,  title  of  bona  fide  purchasers  not  defeated;  The 
Brig  Mars,  1  Gall.  195,  F.  C.  9,106,  holding  that  innocent  purchaser 
is  protected  from  United  States  In  all  cases;  The  Mary  Celeste,  2 
Low.  357,  F.  C.  9,202,  holding  if  forfeiture  is  not  absolute  innocent 
purchaser  is  protected;  The  Steamboat  Laurel,  Newb.  273,  F.  C- 
15,509,  holding,  where  no  forfeiture  was  declared  by  statute,  gov- 
ernment took  subject  to  lien  of  materialmen;  The  Kate  Heron,  6 
Sawy.  110,  F.  C.  7,619,  holding  time  forfeiture  takes  effect  depends 
on  intention  of  congress;  Six  Hundred  Tons  of  Iron  Ore,  9  Fed.  600, 
holding  freight  earned  before  government  elects  has  first  right; 
Trustees  of  University  v.  Winston,  5  Stew.  &  P.  27,  holding  foi> 
feiture  being  absolute,  it  takes  place  at  once;  Gills  v.  Taylor,  3 
Port.  185,  holding  failure  to  pay  final  payment  extinguished  his 
interest  in  land;  Selma,  etc.,  R.  R.  Co.  v.  Tipton,  5  Ala.  802,  39  Am. 
Dec.  350,  holding  right  of  corporation  to  forfeiture  is  cumulative  to 
right  to  sue  for  subscriptions;  The  Oakland  R.  R.  Co.  v.  The  Oak- 
land, etc.,  Co.,  45  Cal.  374,  13  Am.  Rep.  185,  holding  under  statute 
title  vests  in  State  at  once;  Areata  v.  Areata,  etc.,  R.  R.  Co..  92  CaL 
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647,  28  Pac.  678,  holding,  in  absence  of  statute,  right  terminates  on 
judgment  of  forfeiture;  The  State  v.  Emmert  19  Kan.  549,  holding 
failure  to  pay,  by  purchaser  of  school  land,  Ipso  facto  forfeits; 
Summers  y.  Clark,  29  La.  Ann.  102,  holding  where  statute  is 
absolute,  goods  vest  Immediately  in  government;  Mitchell  y.  Cun- 
ningham, 29  Me.  382,  holding  that  government  title  to  vessel  fishing 
without  license  vests  upon  condemnation;  Ingersoll  v.  Jackson,  13 
Mass.  185,  holding  where  statute  was  alternative,  no  forfeiture  until 
seizure;  Hamilton  v.  O'Neil,  9  Mo.  18,  holding  widow's  right  to 
dower  is  absolute  until  divested  by  election;  Welch  v.  Anderson,  28 
Mo.  299,  holding  widow  has  no  right  until  election  Is  made;  as 
also  in  Matney  v.  Graham,  50  ^lo.  564,  and  Brawford'  v.  Wolfe,  103 
Mo.  399,  15  S.  W.  428.  Cited  in  Scott  v.  Wilson,  3  N.  H.  323,  hold- 
ing entire  title  of  owner  divested  by  forfeiture;  Fontaine  v.  Phoenix 
Ins.  Co.,  11  Johns.  300,  holding  where  statute  Is  absolute,  for- 
feiture occurs  at  once;  Tracey  v.  Corse,  58  N.  Y.  149,  holding  title  to 
property  seized  for  revenue  is  divested  only  on  judgment;  Hollma'b 
V.  Peebles,  1  Tex.  703,  holding  abandonment  of  public  land  ipso 
facto  restores  it  to  government;  U.  S.  v.  Haun,  26  F.  C.  230,  holding 
property  smuggled  Into  United  States  under  Federal  court's  juris- 
diction; U.  S.  V.  Hamilton,  26  F.  C.  91,  holding  forfeiture  of  vessel 
does  not  vest  until  after  election;  Schenck  v.  Peay,  21  F.  C.  683, 
holding,  unless  Intention  Is  apparent,  courts  will  not  construe  a 
forfeiture  to  be  ipso  facto.  Cited  generally  in  The  Neptune,  3 
Wheat  607,  4  L.  471;  Pitcher  v.  Patrick,  Minor,  322.  See  also  ex- 
tended note  in  5  Am.  St  Bep.  806. 

Distinguished  in  United  States  v.  Coffee,  8  Cr.  408,  3  L.  606,  hold- 
ing that  where  statute  is  absolute  forfeiture  occurs  on  commission 
of  offense;  United  States  y.  Malllard,  4  Ben.  467,  F.  C.  15,709,  where 
the  commission  of  the  offense  was  a  question  of  fact;  United  States 
V.  Bark  Belndeer,  2  Cliff.  68,  F.  C.  16,144,  and  United  States  y. 
Distilled  Spirits,  3  Cliff.  815,  817,  F.  C.  16,806,  holding  where  words 
in  statute  are  absolute,  title  vests  from  time  of  wrong;  Parker  y. 
United  States,  2  Wash.  C.  C.  363,'  F.  C.  10,751,  holding  under  statute 
providing  if  vessel  "  shall "  be  seized,  government  may  sue,  for- 
feiture takes  place  from  time  of  wrong;  Hombrook  v.  Elm  Grove, 
40  W.  Ya.  548»  21  S.  E.  852,  holding  State  alone  can  enforce  forfeiture 
of  charter  of  a  municipality. 

Evidence.— Witness  is  not  bound  to  answer  if  i>ecunlary  interest 
will  be  affected,  pp.  343,  344. 

Denied  in  Brooks  y.  McKlnney,  4  Scam.  315,  holding  party  though 
not  to  record  compelled  to  testify  against  his  own  interest;  Bull  v. 
Loveland,  10  Pick.  12,  holding  witness  bound  to  answer,  though  his 
interest  is  affected. 

Miscellaneous  citations.— Cited  in  United  States  y.  WiUetts,  5 
Ben.  223,  F.  0.  16,699,  but  not  in  point 
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Z  Cr.  357-398,  2  L.  466,  MARINE  INS.  CO.  v.  TUCKER. 

Marine  insurance.—  Intended  deviation  is  not  sufficient  to  defeat 
insurance,  p.  384. 

Cited  in  dissenting  opinion,  Thames,  etc.,  Ins.  Co.  v.  O'Conu.*!,  86 
Fed.  Rep.  154,  56  U.  S.  App.  682,  majority  holding  intent  to  use  a 
forbidden  port  exonerated  company;  Lawrence  v.  Ocean  Ins.  Co., 
11  Johns.  261,  263,  265,  holding  an  intended  deviation  will  not  dis- 
charge the  policy.  As  also  in  Snow  v.  Ins.  Co.,  48  N.  Y.  630,  holding 
similarly.  • 

Distinguished  in  Merrill  v.  Ins.  Co.,  3  Allen,  249,  252,  holding 
policy  defeated  by  substitution  of  new  port  of  discharge,  though 
at  time  of  loss  vessel  is  on  regular  course. 

Marine  insurance.—  Where  vessel  is  captured,  recaptured  and 
sold,  insured  may  abandon  for  a  total  loss,  p.  391. 

Cited  in  Peele  v.  Merchants'  Ins.  Co.,  3  Mason,  55,  F,  C.  10,905, 
holding  owner  had  right  to  abandon  vessel  in  desperate  situation, 
though  injury  was  less  than  half  the  value;  Thompson  y.  Marine 
Ins.  Co.,  2  La.  240,  22  Am.  Dec.  136,  holding  if  prospect  of  getting 
possession  of  vessel  be  feeble,  may  abandon;  Greene  v.  Ins.  Co.,  9 
Allen,  226,  holding  inability  to  procure  means  to  refit  vessul, 
amounts  to  constructive  total  loss;  Post  v.  Ins.  Co.,  10  Johns.  84, 
holding  owners  entitled  to  recover  for  total  loss,  where  ship,  when 
recovered,  could  not  prosecute  her  voyage. 

Miscellaneous  citations.—  Cited  In  Kimbal  v.  Jenkins,  11  Fla.  125, 
89  Am.  Dec.  241;  May  v.  Wright,  1  Overt  389,  and  Dunn  v.  Wag- 
goner, 3  Yerg.  59,  to  points  not  decided  in  the  principal  case. 

8  Cr.  399-414,  2  L.  479,  UNITED  STATES  V.  HBTH. 

Statutes.— Retroactive  construction  is  to  be  avoided  when  pos- 
sible. Act  changing  compensation  of  revenue  officers  construed  and 
held  not  to  retrospect  so  as  to  decrease  amount  of  commissions  on 
previously  executed  bonds,  pp.  408-414. 

The  following  citing  cases  affirm  and  apply  this  principle:  Solm 
v.  Waterson,  17  Wall.  599,  21  L.  738,  construing  statute  of  limitation; 
Twenty  Per  Cent.  Cases,  20  WaU.  187,  22  L.  341,  as  to  act  reduc- 
ing salaries;  Chew  Heong  v.  United  States,  112  U.  S.  5i>9,  28  L.  778, 
5  S.  Ct.  206,  construing  Chinese  restriction  act;  United  States  v. 
Burr,  159  U.  S.  82,  40  L.  83,  15  S.  Ct.  1004,  construing  tariff  act  not 
to  apply  to  transactions  completed  before  its  enactment;  The  Cir- 
cassian, 11  Blatchf.  481,  F.  C.  2,72G,  holding  rule  of  admiralty  can- 
not revive  claim  almost  barred;  Fuller  v.  United  States,  48  Fed. 
655,  holding  amendment  decreasing  interval  betjveeu  sums  paid 
soldiers,  not  retrospective;  United  States  v.  National  Exch.  Bank, 
53  Fed.  10,  9  U.  S.  App.  145,  holding  court  has  no  jurisdiction  to 
review  judgment  rendered  before  court  was  created;  Centi-al  Trust 
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Co.  V.  Sheffield,  etc.,  Co.,  60  Fed.  16,  holding  act  regulating  sale  of 
property  not  applicable  to  judgments  rendered  prior  to  act:  Mc- 
Clellan  v.  Pyeatt,  66  Fed.  846,  32  U.  S.  App.  104,  holding  statute  of 
frauds  to  have  no  retrospective  effect;  Anglo-California  Bank  v. 
Secretary  of  Treasury,  76  Fed.  755,  48  U.  S.  App.  51,  holding  goods 
in  bonded  warehouse  are  not  included  in  reduction  of  tariflT  act 
passed  subsequently;  Lawrence  v.  Louisville,  96  Ky.  599,  49  Am.  St. 
Rep.  311,  29  S.  W.  451,  applying  rule  in  statute  of  limitation;  appeal 
of  Lambard,  88  Me.  591,  34  Atl.  531,  holding  property  of  one  dying 
before,  but  whose  will  was  probated  after  act,  not  subject  to  tax; 
Gillette  V.  Hibbard,  3  Mont.  417,  giving  statute  of  limitation  no 
retrospective  effect;  Fitzgerald  v.  Fitzgerald,  etc.,  Co.,  41  Neb.  462, 
59  N.  W.  862,  holding  interstate  commerce  act  abrogated  existing 
special  rates  based  upon  contract;  dissenting  opinion,  Rich  v. 
Flanders,  39  N.  H.  367,  majority  holding  statute  removing  disquali- 
fication of  interest  in  witness,  to  apply  to  existing  cases;  Berdan  v. 
Van  Riper,  16  N.  J.  L.  15,  giving  act  relating  to  joint  tenants  pros- 
pective operation  only;  McGovern  v.  Connell,  43  N.  J.  L.  109,  hold- 
ing act  providing  for  execution  applies  only  to  judgments  obtained 
after  its  passage;  Williamson  v.  N.  J.  S.  R.  R.  Co.,  29  N.  J.  Eq.  334, 
refusing  to  give  statute  retroactive  effect,  especially  where  a  dif- 
ferent construction  would  render  statute  unconstitutional;  Boy  Ian 
V.  Kelly,  36  N.  J.  Eq.  334,  giving  chattel  mortgage  act  prospective 
operation  only;  Totter  v.  Rio  Arriba,  etc.,  Co.,  4  N.  Mex.  326,  327,  17 
Pac.  613,  614,  holding  statute  for  forfeiture  of  lands  of  aliens 
no  defense  to  specific  performance  of  contract  made  before  statute; 
American  Inv.  Co.  v.  Thayer,  7  S.  Dak.  74,  63  N.  W.  234,  holding 
unless  intent  is  clear,  statute  will  not  be  given  retroactive  effect; 
Ex  parte  Graham,  12  Rich.  Eq.  283,  as  to  repealing  act,  exempting 
from  military  service;  Stewart  v.  Vandervort,  34  W.  Va.  530.  12 
S.  E.  739,  refusing  to  give  retroactive  effect  to  marriage  laws; 
The  Circassian,  5  Fed.  Cas.  692,  holding  -same  as  to  amendment  of 
rule  in  admiralty;  Nor.  M.  L.  Ins.  Co.  v.  Seaman,  80  Fed.  Rep.  359, 
holding  statute  that  no  federal  judge  shall  "hereafter"  appoint  a 
relative  a  court  officer,  does  not  invalidate  appointment  previously 
7uade.  Affirmed  in  11  Blatchf.  481,  F.  O.  2,726;  In  re  Mont- 
gomery, 12  N.  B.  R.  321,  17  F.  O.  625,  construing  amendment  to 
bankruptcy  act. 

Distinguished  in  Cook  v.  United  States,  138  U.  S.  381,  34  L.  912, 
11  S.  Ct.  274,  where  intent  of  congress  that  act  should  operate  re- 
troactively was  clear  and  positive;  as  also  in  In  re  Perkins,  6  Biss. 
187,  F.  O.  10,983,  as  to  repealing  law;  Southern  Wire  Co.  v.  R.  R. 
Co.,  38  Mo.  App.  198,  giving  interstate  commerce  act  retrospective 
effect 

Statutes. —  Dubious  words  .are  to  be  taken  most  strongly  against 
lawmakers,  p.  409. 

Cited  I'nlted  States  v.  Huggett,  40  Fed.  643,  refusing  to  enlarge 
criminal  statute. 


3  Cr.  415-453  Notes  on  U.  S.  Reports.  254 

Miscellaneous  citations.— Cited  in  Swalm  v.  Bnck,  40  Miss.  302, 
holding  contract  of  employment  of  government  official  not  within 
the  obligation  clause  of  the  Constitution. 

Z  Cr.  415-448,  2  L.  484,  MANELLA  v.  BARRY. 

Principal  and  agent. —  Agent  must  follow  instructions.  A  factor 
following  a  specific  instruction  from  a  general  agent  ftt  variance  with 
general  instructions  from  the  principal,  held  not  to  have  deviated 
from  his  instructions,  pp.  439,  440. 

Cited  in  The  Joseph  Grant,  1  Blss.  197,  F.  C.  7,538,  holding  owner 
not  bound  by  bill  of  lading  signed  in  blank  by  master;  Ferguson 
Y.  Porter,  3  Fla.  38,  holding  factor  bound  to  follow  instructions, 
unless  inconsistent  with  special  agreement  with  principal;  Hays  v. 
Stone,  7  Hill,  135,  holding  agent  must  follow  instructions. 

3  Cr.  448-453,  2  L.  495,  EX  PARTE  BURFORD. 

Habeas  corpus. —  Supreme  Court  has  power  to  Issue  .  writ  of 
habeas  corpus  to  examine  cause  of  commitment  by  Circuit  Court 
p.  449. 

Cited  in  Ex  parte  Watkins,  7  Pet.  573,  581,  8  L.  788,  791,  holding 
court  has  power  to  issue  writ,  where  it  was  revising  effect  of  pro- 
cess of  Circuit  Court;  Decatur  v.  Paulding,  14  Pet  620,  10  L.  022, 
holding  the  issue  of  writ  to  be  an  exercise  of  appellate  jurisdiction; 
Ex  parte  McCardle,  6  Wall  324,  18  L.  817,  holding,  under  statute, 
appeal  lies  to  this  court  from  judgments  on  writs  in  Circuit  Court; 
Ex  parte  Yerger,  8  Wall.  98,  19  L.  336,  holding  court  may  issue 
writ  in  the  exercise  of  its  appellate  jurisdiction;  Ex  parte  Lange, 
18  Wall.  166,  21  L.  875,  holding  court  will  issue  writ  to  examine 
authority  of  court  in  committing  defendant;  dissenting  opinion  in 
same  case,  p.  205,  21  L.  888;  Ex  parte  Virginia,  100  U.  S.  343,  25 
I  L.  678;  Ex  parte  Slebold,  100  TJ.  S.  374,  25  L.  718,  Issuing  writ  to 

I  inquire  into  imprisonment  under  unconstitutional  act;  In  re  Bari-y, 

I  136  U.  S.  013,  34  L.  509,  42  Fed.  Rop.  124,  holding  writ  will  not 

I  issue  to  release  child  unlawfully  detained  by  grandparents;  In  re 

|i  Martin,  5  Blatchf.  306,  F.  C.  9,151,  holding,  under  statute,  Supreme 

Court  may  issue  certiorari,  as  ancillary  to  habeas  corpus;  Ex  parte 
Perkins,  29  Fed.  Cas.  908,  releasing  on  writ  person  imprisoned  for 
contempt  by  court  without  jurisdiction;  King  v.  Asylum,  64  Fed. 
:U3,  21  U.  S.  App.  481,  holding  Circuit  Court  had  no  jurisdiction  to 
determine  the  custody  of  an  insane  person,  by  habeas  corpus;  State 
V.  Xeel,  48  Ark.  288,  3  S.  W.  633,  holding  Supreme  Court  has  juris- 
diction to  review  proceedings  of  courts  and  judges  upon  applica- 
tion for  habeas  corpus;  State  v.  Gleason,  12  Fla.  203,  holding,  under 
statute,  Supreme  Court  could  issue  writs;  The  People  v.  Turner,  1 
Cal.  147,  52  Am.  Dec.  298,  holding  Supreme  Court  could  exercise  its 
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appellate  Jurisdiction  by  mandamus,  habeas  corpus,  etc.;  In  re  Snell, 
31  Minn.  Ill,  16  N.  W.  692,  holding  Supreme  Court  has  original 
Jurisdiction  of  habeas  corpus;  Peltier  v.  Pennington,  14  N.  J.  L.  318, 
refusing  to  release  prisoner  on  civil  process,  for  irregularity  in  pro- 
cess; In  re  Kaine,  14  Fed.  Cas.  83,  refusing  to  grant  writ,  unless 
all  the  proceedings  are  laid  beforcf  the  judge;  In  re  Kaine,  14  Fed. 
Gas.  88,  holding  Federal  court  can  examine  into  legality  of  an  im- 
prisonment 

Distinguished  in  Ex  parte  Watkins,  3  Pet  208,  7  L.  655,  holding 
this  court  cannot  by  habeas  corpus  revise  conviction  of  prisoner 
by  Circuit  Gourt;  In  re  Kaine,  14  How.  124,  125,  126,  130,  134,  14  L. 
353,  354,  356,  358,  holding  Supreme  Court  could  not  Issue  writ.  Circuit 
Court  having  dismissed  one;  In  re  Metzger,  5  How.  189,  12  L.  110, 
holding  court  cannot  issue  writ  where  judge  in  chambers  surrendered 
prisoner,  this  not  being  appellate  jurisdiction.  Denied  in  dissenting 
opinion.  Ex  parte  BoUman,  4  Cr.  103,  107,  2  L.  564,  565,  majority 
holding  Supreme  Gourt  may  issue  writ  to  examine  commitment  by 
Circuit  Gourt 

Warrant  of  commitment  by  justice  of  peace  must  be  under  oath 
and  state  a  good  cause,  p.  453. 

Cited  and  principle  applied  in  United  States  v.  Martin,  9  Sawy. 
99,  17  Fed.  156,  holding  warrant  charging  "  murder "  sufficient; 
United  States  v.  Tureaud,  20  Fed.  623,  holding  information  must  be 
based  on  affidavits  of  persons  with  Itnowledge;  Erwin  v.  United 
States,  37  Fed.  486,  holding  a  writ  of  commitment  should  set  forth 
cause  of  detention;  In  re  Gourdin,  45  Fed.  842,  holding  that  affidavits 
are  required  to  issuance  of  warrants;  Ex  parte  Dimmig,  74  Cal. 
167,  15  Pac.  620.  holding  warrant  upon  affidavit  of  opinion  in- 
sufficient; also.  State  v.  Gleason,  32  Kans.  251,  4  Pac.  366,  and  State 
v.  Wlmbush,  9  S.  G.  316,  holding  warrant  not  sworn  to  void;  In 
re  Metzger,  17  F.  G.  233,  holding  no  one  can  be  extradited,  unless 
judge  declares  probable  cause. 

Distinguished  in  Sprigg  v.  Stump,  7  Sawy.  288,  8  Fed.  213,  where 
it  was  held  not  to  apply  to  warrant  for  examination  of  alleged 
lunatic;  Territory  v.  Gutinola,  4  N.  Mex.  102,  14  Pac.  811,  holding  it 
is  not  necessary  that  information  filed  by  ex-offlcio  prosecuting  at- 
torney be  sworn  to;  Commonwealth  v.  Murray,  2  Va.  Cases,  507, 
holding  it  is  not  necessary  that  warrant  of  commitment  set  forth 
that  party  Is  charged  under  oath. 

3  Cr.  454^58,  2  L.  497,  HOPKIRK  v.  BELL. 

Statute  of  limitations. —  Peace  treaty  of  1783  between  England 
and  America  stayed  the  operation  of  statute  of  limitations  against 
British  debts,  p.  458. 

Cited  in  Pollard  v.  Klbbe,  14  Pet  412,  10  L.  519,  holding  treaty  to 
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be  supreme  law  of  the  land;  Hanj^er  y.  Abbott,  6  Wall.  541,  18  L. 
943,  holding  war  merely  suspends  the  running  of  the  statute;  Brauo 
Y.  Sauerwein,  10  Wall.  222,  19  L.  896,  holding  statute  of  limitation 
suspended  by  act  of  congress,  while  suspension  was  enforced; 
Brown  v.  Hiatt,  1  Dill.  380,  F.  C.  2,011,  holding  statute  suspended 
by  war;  Dunlop  v.  Alexander,  1  Cr.  C.  C.  498,  F.  C.  4,166,  holding 
bar  of  statute  of  limitations  removed  by  treaty  of  peace.  Cited 
arguendo,  in  Pollard  v.  Kibbe,  14  Pet.  412,  10  L.  519. 

Agent  for  collection  of  debts  is  not  a  factor  within  the  Virginia 
statute  of  limitations,  p.  458. 

8  Cr.  458-492,  2  L.  498,  MALEY  v.  SHATTUCK. 

Admiralty. —  Foreign  sentence  of  condemnation  as  good  prise  is 
not  conclusive  that  title  was  not  in  a  neutral,  p.  488. 

Cited  and  doctrine  applied  in  Gushing  v.  Laird,  107  U.  S.  80,  27 
L.  395,  2  S.  Ct.  204,  holding  final  decree  of  restitution  to  only 
claimant  by  prize  court  does  not  determine  title;  Bradstreet  v.  Ins. 
Co ,  3  Sumn.  614,  F.  O.  1,793,  holding  sentence  in  rem  of  Admiralty 
Court,  Avith  jurisdiction,  is  conclusive;  Bailey  v.  Ins.  Co.,  3  Brev. 
t  (S.  C.)  3G0,  holding  condemnation  of  foreign  court  as  good  prize, 

[j  does  not  falsify  the  warrant  of  neutrality;  Pinson  v.  Ivey,  1  Yerg. 

850,  holding  decision  of  board  with  Jurisdiction  Is  conclusive.    See 
note  on  this  subject  In  75  Am.  Dec.  724. 


II 


i 


War.—  Neutral  vessel  resisting  search  or  attempting  to  entet 
blockaded  port  may  be  condemned,  p.  488. 

Cited  to  this  point  in  The  Baigorry,  2  Wall.  481,  17  L.  881,  hold- 
ing vessel  of  neutral  engaged  in  trade  of  enemy  subject  to  con- 
I  demnation;  The  George,  1  Mason,  27,  F.  C.  5,328,  holding  that  to 

j  constitute  probable  cause  for  capture,  prima  facie  evidence  to  con- 

'  demn,  unnecessary;  The  Marinna  Flora,  3  Mason,  123,  F.  C.  9,080, 

holding  capture  in  mutual  combat  by  mistake  lawful;  The  Ship  La 
Manche,  2  Sprague,  214,  F.  C.  8.004,  holding  captors  not  liable,  where 
vessel  presents  probable  cause  for  capture;  Fay  v.  Montgomery,  1 
Curt.  2G9,  F.  C.  4,709,  in  defense  to  charge  of  Illegal  seizure  party 
must  show  there  Is  really  a  question  of  prize  to  be  tried;  Parkhlll, 
18  F.  C.  1187,  holding  person  In  a  hostile  country  has  no  claim  for 
merchant  vessel  captured. 

Prize.—  Damages  for  unlawful  seizure  of  vessel  is  value  of  vessel 
and  cargo,  pp.  487,  491. 

Ilule  applied  in  The  Schooner  Lively  and  Cargo,  1  Gall.  322,  324, 
F.  C.  8,403,  allowing  prize,  cost  and  interest;  The  Mary  J.  Vaughan, 
etc.,  2  Ben.  50,  F.  C.  9,217,  holding  damages  for  vessel  lost  In 
collision  to  be  value  at  time  and  place  of  shipment 
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Admiralty.— Unlawful  seizure  of  neutral  vessel  by  public  armed 
vessel  without  probable  cause  renders  the  seizor  liable  where  sub- 
sequently the  vessel  seized  was  taken  by  a  belligerent  and  con- 
demned as  enemy's  property,  pp.  487-492. 

MisceUaneous  citations.— Cited  in  Price  v.  Thornton,  10  Mo.  138, 
holding  master  liable  for  tort  of  captain;  Manro  v.  Alameida,  10 
Wheat.  486,  6  L.  372,  but  not  in  point;  as  also  in  N.  J.  Nav.  Co.  v. 
Bank,  6  How.  432,  12  L.  603,  and  Burke  v.  Trevitt,  1  Mason,  102. 
P.  0.  2,163. 

8  Or.  492-496,  2  L.  509,  LAWRASON  v.  MASON. 

CKraranty.— Assumpsit  may  be  maintained  against  one  who  offers 
in  writing  to  become  security  for  a  future  obligation  of  another,  by 
anyone  who  acts  upon  that  ofiTer,  pp.  495,  496. 

The  following  subsequent  cases  have  cited  and  relied  upon  this 
authority:  Opdyke  v.  Pacific  R.  R.,  3  Bill.  73,  F.  O.  10,546,  holding 
guarranty  of  bond  follows  it  to  every  holder;  Smith  v.  Ledyard,  49 
Ala.  282,  holding  one  advancing  money  on  faith  of  letter  of  credit 
can  sue  In  his  own  name;  Laf argue  v.  Harrison,  70  Cal.  386,  59  Am. 
Rep.  420,  9  Pac.  262,  holding  if  party  could  reasonably  infer  from 
letter,  authority  to  give  credit,  writer  is  liable  for  damage  incurred; 
Smith  T.  Bell,  30  Ga.  920,  applying  rule  and  holding  letter  action- 
able; Blrckhead  v.  Brown,  5  Hill,  643,  holding  letter  of  credit,  ad- 
dressed to  all,  may  be  enforced  by  anyone  acting  upon  it;  Lonsdale 
V.  Bank,  18  Ohio,  142,  holding  action  maintainable  by  third  person 
who  has  taken  bills  on  faith  of  letter  for  breach  of  promise  to 
accept;  Northumberland  Bank  v.  Eyer,  58  Pa.  St.  103,  holding 
guaranty  on  note  is  same  as  general  letter  of  credit;  Griffin  v. 
Rembert,  2  S.  O.  416,  holding  any  party  advancing  on  faith  of  letter 
could  sue;  as  also  Lowry  v.  Adams,  22  Vt.  167,  and  McNaughton 
V.  Conklings,  9  Wis.  322.  See  also  valuable  note  on  this  subject  in 
28  Am.  Rep.  347. 

Distinguished  in  Bank  v.  Benoist,  10  Mo.  525,  where  bill  wa8  not 
discounted  on  faith  of  guaranty;  Evansvllle  Bank  v.  Kaufman,  93 
N.  Y.  286,  45  Am.  Rep.  213,  holding  that  special  guarantee  can  only 
be  accepted  by  one  person;  Fahnestock  v.  Schoyer,  9  Watts,  103, 
deciding  that  holder  of  a  special  bill  "  accepted  "  must  sue  acceptor 
in  name  of  drawer;  Roman  v.  Serena,  40  Tex.  317,  holding  the 
letter  of  credit  a  special  contract  and  nonnegotiable. 

AMumpsit.—  If  money  be  delivered  by  A.  to  B.  to  pay  over  to  0., 
the  latter  may  sue  B.  in  assumpsit,  p.  495. 

Cited  approvingly  to  this  point  in  Johnson  v.  Collins,  14  Iowa,  65. 
Miscellaneous  citations.— Cited  in  Hidden  v.  Bishop,  5  R.  I.  32, 
but  not  In  point 
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8  Or.  496-498.  2  L.  510.  KNOX  v.  SUMMERS. 

Appearance.—  By  attorney  cures  all  Irregularity  of  process, 
p.  498. 

Cited  and  principle  applied  In  the  following  cases:  Atkins  v.  TUe 
Disintegrating  Co.,  18  Wall.  298,  21  L.  843,  holding  appearance 
equivalent  to  service  of  regular  process;  McCoy  v.  Lemons,  Hemp. 
216,  F.  C,  8,730a,  holding  want  of  notice  cured  by  appearance; 
Flanders  v.  Ins.  Co.,  3  Mason,  160,  F.  C.  4,852,  holding  entering  of 
general  appearance  waives  objection  to  service;  Romalne  y.  Union 
Ins.  Co.,  28  Fed.  638,  to  avoid  waiver  of  Irregular  service  one  must 
appear  specially;  Piatt  v.  Manning,  34  Fed.  818,  holding  appear- 
ance cures  defect  in  service;  Pearce  v.  Thackeray,  13  Fla.  577,  and 
Barro  v.  Gordon,  21  Fla.  36,  holding  appearance  waives  any  irreg- 
ularity in  service;  Easton  v.  Altum,  1  Scam.  251,  holding 
irregularity  in  process,  void  or  voidable,  cured  by  appearance; 
Dyson  v.  Brandt,  9  Mart  (La.)  (O.  S.)  497,  holding  that  appear- 
ance of  insolvent  debtor  cures  want  of  citation;  Maine  Bank  v. 
Ilervey,  21  Me.  45,  holding  general  appearance  cures  all  defect  In 
service;  Smith  v.  Robinson,  13  Met.  167,  holding  appearance  waives 
irregularity  in  service  of  writ;  Gray  v.  Young,  Harper's  L.  (S.  C.) 
j.  40,  holding  by  pleading  one  waives  objections  to  regularity  of  at- 

tachment; Wilson  V.  Pierce,  30  F.  C.  154,  holding  general  appear- 
ance waives  personal  privilege  as  to  jurisdiction.  CitM  arguendo 
in  Clarke  y.  N.  J.  St.,  etc.,  Ct.,  1  Story,  540.  F.  C.  2,859. 

Distinguished  In  Buford  v.  Hickman,  Hemp.  234,  F.  C.  2,114a, 
holding  that  record  must  furnish  legal  evidence  of  appearance; 
Beall  v.  Blake,  13  Ga.  221,  58  Am.  Dec.  515,  holding  that  defect 
totally  invalidating  proceedings  not  waived;  Converse  Y,  Warren, 
4  Iowa,  172,  holding  that  one  objecting  to  defective  service,  and 
forced  to  plead,  does  not  waive  objection;  Gardner  v.  James,  5  R.  I. 
242,  holding  an  appearance  to  plead  in  abatement  not  a  waiver  of 
that  right 

3  Cr.  499-502,  2  L.  511,  SANDS  v.  KNOX. 
No  citations. 


I 


3  Cr.  503-513,  2  L.  512,  RANDOLPH  v.  WARE. 

Principal  and  agent— Where  consignee  had  been  in  habit  of  in- 
suring a  shipment  only  when  explicitly  requested,  the  promise  of 
his  agent  to  the  consignor  to  make  such  request  is  the  agent's  per- 
sonal promise  and  its  breach  does  not  render  the  principal  liable, 
pp.  509-511. 

Cited  in  note  in  50  Am.  Dec.  104,  to  the  point  that  an  agent  is 
bound  to  insure  goods  of  principal  where  usage  requires  it 

Equity.—  Claim  of  many  years'  standing,  the  witnesses  being  for 
the  most  part  dead,  held  stale,  pp.  512,  513. 
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3  Ct.  514,  2  L.  516,  FIELD  v.  MILTON. 
No  citations. 

Certiorari.— Awarded  where  citation  served  but  not  sent  up  with 
the  transcript  of  the  record,  p.  514. 

3  Cr.  514.  2  L.  516,  WINCHESTER  v.  JACKSON. 

Federal  courts.— Parties  not  appearing  upon  the  record  to  be 
citizens  of  different  States,  writ  of  error  will  be  dismissed,  p.  514. 

Cited  in  dissenting  opinion,  McNutt  v.  Bland,  2  How.  22,  11  L. 
164,  majority  holding  if  real  plaintiff  had  right  to  sue,  incapacity 
of  nominal  plaintiff  will  not  oust  court  of  jurisdiction;  Speigle  v. 
Meredith,  4  Biss.  126,  F.  C.  13,227,  dismissing  bill  because  it  did 
not  allege  jurisdictional  facts.  As  also  in  Donaldson  y.  Hazen, 
Hemp.  424,  F.  C.  8,984. 

Costs.— Allowed  on  dismissal  of  writ  of  error  for  want  of  juris- 
diction, if  original  defendant  be  defendant  in  error,  p.  514. 

Cited  in  note,  Inglee  v.  Coolidge,  2  Wheat.  368,  4  L.  263,  court  re- 
fusing to  allow  costs  on  dismissal  for  want  of  jurisdiction;  Hom- 
thall  V.  Collector,  9  Wall.  567,  19  L.  562,  not  allowing  costs  where 
bill  was  dismissed  for  want  of  Jurisdiction  apparent  on  its  face; 
Bumham  v.  Rangeley,  2  Wood.  &  M.  419,  421.  F.  C.  2,177,  holding 
court  has  no  power  to  give  costs  on  dismissing  for  want  of  juris- 
diction without  a  statute;  M.,  etc.,  Ry.  Co.  v.  Swan,  111  U.  S.  387, 
388,  28  L.  465,  466,  4  S.  Ct  514,  holding  costs  may  be  awarded 
against  party  wrongfully  removing  cause  from  State  court;  Brad- 
street  Company  v.  Higgins,  114  U.  S.  264,  29  L.  176,  5  S.  Ct.  880, 
giving  costs  to  defendant,  on  whose  motion  writ  of  error  is  dis- 
missed; Miller  Y.  Clark,  52  Fed.  902,  giving  costs  where  defendant 
wrongfully  removed  cause  from  State  court;  Kent  v.  Comrs.,  etc., 
42  Kan.  538,  22  Pac.  611,  giving  costs  to  appellee  u];)on  dismissal  for 
want  of  jurisdiction. 

Distinguished  in  Abbey  y.  The  Stevens,  1  F.  C.  12,  libel  dismissed 
for  want  of  jurisdiction,  but  without  costs. 

Miscellaneous  citations.— Cited  in  Merril  v.  Jones,  8  Port  557, 
but  not  in  point,  and  Montalet  v.  Murray,  4  Cr.  47,  2  L.  546. 


IV  CRANCH. 


4  Cr.  1,  2  L,  531,  UNITED  STATES  v.  KIDD. 
No  citations. 

4  Cr.  ^29.  2  L.  531,  JENNINGS  v.  CARSON. 

Admiralty. —  District  Courts  of  the  United  States  are  courts  of 
prize,  with  all  the  powers  of  continental  courts  of  appeal  in  prize 
cases,  p.  23. 

Rule  applied  in  dissenting  opinion.  Brown  v.  United  States,  8 
Cr.  137,  3  L.  514,  majority  denying  jurisdiction  where  property  left 
on  mud  by  tide;  Taylor  v.  Carry  1,  20  How.  COO,  15  L.  1034,  holding 
further  that  seizure  must  be  valid,  and  control  of  marshal  actual; 
The  Hiawatha,  Blatchf.  Prize,  7,  F.  C.  6,451,  and  holding  jurisdic- 
tion not  restricted  to  seizures  made  within  territorial  dimensions 
or  on  high  seas;  The  Actor,  Blatchf.  Prize,  200,  F.  C.  36,  holding 
question  as  to  whether  seizure  is  one  of  prize,  is  one  for  court  in 
first  Instance;  The  Lizzie  Weston,  Blatchf.  Prize,  265,  F.  C.  8,425, 
as  to  procedure;  The  Wave,  Blatchf.  &  H.  252,  F.  C.  17,297,  holding 
act  of  congress  unnecessary  to  establish  jurisdiction  in  civil  causes; 
Fay  V.  Montgomery,  1  Curt  269,  F.  C.  4,709,  holding  that  court  will 
first  ascertain  whether  case  is  one  of  prize;  The  Emulous,  1  Gall. 
573,  F.  C.  4,479,  as  to  captures  made  in  port;  The  Centurion,  1  Ware, 
480,  F.  C.  2,554,  to  point  that  one  court  may  enforce  decree  of  an- 
other court;  Jones  v.  The  Richmond,  13  Fed.  Cas.  1013,  holding  ac- 
tion against  vessel  for  salvage,  service  does  not  depend  upon  ques- 
tion as  to  whether  vessel  was  arrested  or  brought  within  territorial 
jurisdiction  of  court.  Cited  generally  in  The  Rio  Grande,  23  Wall. 
465,  23  L.  159.  See  also  The  Ella  Warley,  Blatchf.  Pr.  207,  F.  C. 
4,371,  citing  note  to  principal  case  on  this  point.  Approved  in  The 
Anna,  Blatch.  Pr.  339,  F.  C.  402,  discussing  general  subject. 

Distinguished  in  Assign  v.  The  G.  B.  Lamar,  2  Fed.  Cas.  69,  hold- 
ing judgment  against  master  for  wages  recovered  In  common-law 
court  cannot  be  enforced  in  admiralty;  Slocum  v.  Wheeler,  1  Conn. 
447,  where  property  seized  on  shore  held  not  to  be  subject  to  ad- 
miralty jurisdiction;  Braithwaite  v.  Jordan,  5  N.  Dal£.  216,  65  N. 
W.  707,  holding  action  on  bond  given  for  stay  of  proceedings  not 
to  be  part  of  original  prize  action. 

Admiralty. —  In  all  proceedings  in  rem  the  property  is  presumed 
to  be  in  the  custody  of  the  law  unless  tlie  contrary  appears,  p.  25. 

Cited  and  principle  applied  in  The  Celestine,  1  Blss.  7,  F.  C.  2,541, 
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as  to  attachment  in  State  court,  denying  control  to  a  creditor  In 
United  States  Court;  aso  in  The  Bolina,  1  Gall.  81»  F.  C.  1,608,  as 
to  seizure  for  violation  of  revenue  laws;  Burke  v.  Trevitt,  1  Mason, 
100,  F.  C.  2,163,  as  to  libel  for  restitution  of  goods  seized  under 
revenue  laws;  and  in  The  Robert  Fulton,  1  Paine,  626,  F.  C.  11,890, 
as  to  libel  for  materials  furnished;  The  Phebe,  1  Ware.  364,  F.  C- 
11,066,  holding  attachment  will  issue  where  property  taken  from 
custody  of  officer  of  court;  United  States  v.  The  Pitt,  27  Fed.  O^s. 
542,  holding  that  court  may  order  delivery  of  property  to  claimants 
upon  filing  stipulation  bond;  so  also  in  the  Frank  Vanderkerchen,  87 
Fed.  765;  Tracey  v.  Corse,  58  N.  Y.  151,  as  to  property  seized  for 
violation  of  revenue  laws.  See  note  62  Am.  Dec.  245,  on  general 
subject  Approved  in  Cushing  v.  Laird,  107  U.  S.  78,  27  L.  394,  2 
S.  Ct.  202;  and  The  Young  America,  30  Fed.  Rep.  791,  discussing 
general  subject 

Admiralty. —  Belligerent  cruiser  seizing  a  neutral  with  probable 
cause,  and  taking  her  in  for  adjudication,  proceeding  regularly, 
Is  not  a  wrong  doer,  pp.  28,  29. 

Admiralty  —  Appeal. —  The  property  does  not  follow  the  appeal 
into  the  higher  court,  and  the  lower  court  may  order  it  sold  notwith- 
standing the  appeal,  pp.  26,  27. 

Rule  applied  in  The  William  Bagaley,  5  Wall.  412,  18  L.  591.  Dis- 
cussed in  Young  v.  Kellar,  94  Mo.  594,  4  Am.  St  Rep.  413,  7  S.  W. 
298,  and  principle  applied  to  sale  of  perishable  goods  held  under 
attachment;  so,  also,  in  Cilley  v.  Jenness,  2  N.  H.  92. 

Miscellaneous  citations.— Cited  in  Averill  v.  Smith,  17  Wall.  93, 
21  L.  616,  to  the  point  that  custodian  of  goods  seized  Is  responsible 
for  loss  or  injury  due  to  neglect 

4  Cr.  29-46,  2  L.  540,  llHINELANDER  v.  INSURANCE  CO.  OF 
PENNSYLVANIA. 

Marine  insurance  —  Abandonment — The  capture  of  a  neutral 
vessel  by  a  belligerent  constitutes  a  constructive  total  loss,  and  en- 
titles the  insured  to  abandon  at  any  time  before  restitution,  p.  42. 

Discussed  and  followed  in  Marshall  v.  Insurance  Co.,  4  Cr.  206, 

2  L.  597,  under  similar  facts.    Cited  in  Oil  vera  v.  Insurance  Co., 

3  Wheat  195,  4  L.  368,  as  to  vessel  in  blockaded  port;  Thompson 
V.  Insurance  Co.,  2  La.  240,  22  Am.  Dec.  136,  as  to  unwarranted  seiz- 
ure on  ground  of  Illicit  trade;  Bohlen  v.  Insurance  Co.,  4  Binn.  441, 
but  holding  that  assured  need  not  abandon  before  vessel  condemned. 
Approved  in  Peele  v.  Insurance  Co.,  3  Mason  65,  67,  F.  C.  10,905, 
and  Thompson  v.  Insurance  Co.,  2  La.  240,  22  Am.  Dec  136,  dis- 
cussing general  subject 
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Marine  ixurarance. —  The  state  of  the  loss  at  the  time  of  the  offer 
to  aban<jhan  fixes  the  rights  of  the  parties,  and  subsequent  release 
does  not  prevent  reeorery  for  total  loss,  p.  46. 

Cited  and  rule  applied  in  Bradlie  v.  Insurance  Co.,  12  Pet  397» 
9  L.  1132,  'Where  value  of  vessel,  at  place  where  repairs  must  be 
made,  held  to  govern  right;  Orient  Ins.  Co.  v.  Adams,  123  U.  S.  75,. 
31  L.  67,  8  S.  Ct  72,  holding,  where  abandonment  is  in  good  faith, 
it  Is  not  affected  by  change  in  circumstances  rendering  repairs  less 
expensive;  so,  also,  in  Peele  v.  Insurance  Co.,  3  Mason,  37,  F.  C. 
10,905,  holding  further  act  of  underwriter,  in  taking  possession,  con- 
stituted acceptance  of  abandonment;  and,  conversely,  where  aban- 
donment not  made  when  right  accrued,  but  vessel  repaired,  owner 
could  not  afterwards  abandon,  Humphreys  v.  Insurance  Co.,  3 
Mason,  436,  F.  C.  6,871;  FuUer  v.  Insurance  Co.,  31  Me.  327,  holding 
[■  repair  of  vessel  by  purchaser  after  abandonment  not  to  impair  vali- 

]\  dlty  of  abandonment;  Dickey  v.  Insurance  Co.,  4  Cow.  243,  holding 

repairing  of  vessel  by  master  destroys  right,  although  unknown  to 
owner;  Radcllff  v.  Coster,  1  Hoff.  Ch.  103,  holding  offer  to  abandon 
must  be  based  upon  information  of  facts  sutficient  to  warrant 
abandonment 

Miscellaneous  citations.—  Cited  in  Flanagan  v.  Insurance  Co.t 
25  N.  J.  L.  521,  to  the  point  that,  when  policy  is  open,  Insurer  can 
only  recover  to  extent  of  damage,  although  loss  be  total. 

4  Cr.  46-47,  2  L.  545,  MONTALET  v.  MURRAY. 

Jurisdiction  of  TJ.  S.  courts. —  Facts  necessary  to  give  Jurisdiction 
must  be  averred,  p.  47. 

Cited  and  applied,  in  dissenting  opinion,  McNutt  v.  Bland,  2  How. 
22,  11  L.  164,  majority  holding  it  sufficient  if  parties  t>eneficially  in- 
terested be  competent;  dissenting  opinion,  Marshall  v.  Railroad  Co., 
16  How.  341,  14  L.  964,  declaring  corporation  not  a  citizen  and  that 
citizenship  of  president  and  directors  should  be  averred;  Dred  Scott 
V.  Sandford,  19  How.  402,  15  L.  699,  holding  free  ne^jro,  born  of  slave 
parents,  not  a  citizen;  Childress  v.  McGehee,  Minor,  133,  and  prin- 
ciple applied  to  Justices*  Courts  as  being  of  limited  Jurisdiction; 
also  in  Commissioners'  Court  v.  Thompson,  18  Ala.  097,  as  to  Com- 
missioners' Court  of  Roads;  and  in  Ingraham  y.  Arnold,  1 
J.  J.  Marsh.  407,  to  the  "General  Court;"  Clarey  v.  Marshall's 
Heirs,  4  Dana  (Ky.),  97,  holding,  further,  that  facts  may  appear  in 
any  part  of  record;  Beebe  v.  Armstrong,  11  Jilart  (La.)  (O.  S.)  441, 
as  to  removal  of  causes;  Florence  Co.  v.  Baker  Co.,  110  Mass.  81, 
on  same  point.  Cited  generally  in  Blair  v.  West  Point  Manfg.  Co., 
7  Neb.  154. 

Joilsdietion. —  Federal  courts  have  not  Jurisdiction  between 
aliens,  p.  47. 

Doctrine  applied  in  Picquet  v.  Swan,  5  Mason,  55,  F.  O.  11,134» 
holding  citizen  of  Territory  not  citizen  for  purpose  of  suing  in  Fed- 
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eral  courts;  Pooley  v.  Luco,  72  Fed.  561,  tinder  facts  similar  to  those 
in  principal  case;  Petrocokino  v.  Stuart,  19  F.  C.  385,  holding  that 
fact  that  foreign  corporation  has  office  within  Jurisdiction  does  not 
render  It  competent  to  sue  another  alien;  Orosco  v.  Gagliardo,  22 
CaL  85,  denying  petition  for  removal  to  Federal  court 

Distinguished  in  Hinckley  v.  Byrne,  Deady,  227,  F.  C.  6,510,  where 
plaintiff  was  citizen  of  United  States. 

Jurisdiction. —  Where  payee  and  maker  of  note  are  both  aliens 
indorsee  cannot  sue  In  Federal  court,  p.  47. 

Cited  and  principle  applied  in  Morgan  v.  Gay,  19  Wall.  83,  22  L. 
100,  where  payee  of  inland  bill  of  exchange  not  competent  to  sue; 
Parker  v.  Ormsby,  141  V.  S.  85,  35  L.  65G,  11  S.  Ct.  913,  dismissing 
suit  where  citizenship  of  payee  not  averred;  Shurford  v.  Cain,  1 
Abb.  (U.  S.)  308,  F,  C.  12,823,  where  original  parties  citizens  of  same 
State;  Rogers  v.  Linn,  2  McLean,  127,  F.  C.  12,015,  sustaining  de- 
murrer where  citizenship  of  assignor  of  bond  not  alleged;  Hampton 
T.  Canal  Co.,  9  Sawy.  883,  19  Fed.  3,  ruling  similarly  as  to  me- 
chanics' liens;  New  Orleans,  etc.,  Co.  y.  The  Recorder,  27  La.  Ann. 
293,  dismissing  suit  where  original  parties  to  mortgage  not  compe- 
tent to  sue.  The  rule  has  been  approved  in  Bullard  v.  Bell,  1  Afason, 
251,  F.  O.  2,121,  and  Donaldson  v.  Hazen,  Hemp.  425,  F.  G.  3,984, 
discussing  the  general  subject. 

Distinguished  in  Coffee  v.  Planters*  Bank,  13  How.  187,  14  L.  106, 
and  Phillips  v.  Preston,  5  How.  291,  12  L.  157,  where  suit  was  not 
upon  note  assigned  but  upon  new  agreement  between  maker  and 
assignee;  Wilson  v.  Fisher,  1  Bald.  137,  F.  C.  17,803,  holding  that 
where  original  parties  competent,  intermediate  assignment  to  one 
not  competent  is  immaterial;  Dundas  y.  Bowler,  3  McLean,  208, 
P.  O.  4,140,  denying  application  to  case  of  mortgage;  Towne  v. 
Smith,  1  Wood.  &  M.  119,  F.  C.  14,115,  where  note  payable  to  maker, 
and  by  him  indorsed,  held  payable  to  bearer. 

CSosts  on  appeal. —  If  a  Judgment  is  reversed  for  want  of  Juris- 
diction costs  are  not  to  be  allowed,  p.  47. 

The  rule  has  been  applied  In  Homthall  y.  The  Collector,  9  Wall. 
567,  19  L.  562,  and  Abbey  v.  The  Robert  L.  Stevens.  1  F.  C.  12,  in 
admiralty  proceedings,  dismissing  libels  for  want  of  Jurisdiction; 
Bumham  v.  Rangely,  2  Wood.  &  M.  421,  422,  F.  C.  2,177,  ruling  simi- 
larly in  dismissing  suit  in  equity.  Cited  approvingly  In  Miller  v. 
Clark,  52  Fed.  902,  and  Jim  y.  State,  3  Mo.  163,  discussing  general 
subject 

Bule  limited  in  Mansfield,  etc.,  Ry.  Co.  v.  Swan,  111  U.  S.  388, 
28  L.  466,  4  S.  Ct.  514,  awarding  costs  against  party  wrongfully  re- 
moying  cause  to  Federal  court;  Bradstreet  v.  Higglns,  114  U.  S. 
264,  29  L.  176,  5  S.  Ct  880,  holding  party  entiUed  to  costs  incident 
to  motion  to  dismiss;  Bitz  v.  Meyer,  40  N.  J.  L.  256,  29  Am.  Rep. 
236,  awarding  costs  where  trial  of  Issue  of  fact  necessary  to  deter- 
mine Jurisdiction. 
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4  Or.  48-«9,  2  L.  546,  UNITED  STATES  ▼..  WILLINGS. 

Admiralty. —  Vessel  may  be  transferred,  by  parol,  at  sea,  and.  If 
resold  to  vendor,  on  arrival  in  port  does  not  lose  her  American 
character  and  no  new  register  is  necessary,  pp.  55-59. 

Role  applied  in  Calais  Steamboat  Go.  v.  Van  Pelt,  2  Black,  285, 
17  L.  289,  and  in  Scudder  v.  Calais  Steamboat  Co.,  1  Cliff.  380,  P.  C. 
12,565;  also  in  Barnes  v.  Taylor,  81  ^e.  334.  See  also  Yinal  v. 
Burrill,  16  Pick.  406,  discussing  subject  generally. 

Denied  in  Ohl  v.  Insurance  Co.,  4  Mason,  394,  F.  C.  10,473,  holding 
written  contract  necessary. 

Vessel. —  Transfer  of,  at  sea,  without  change  of  papers  does  not 
work  a  forfeiture  of  her  national  character,  p.  56. 

Rule  applied  in  D'Wolf  v.  Harris,  4  Mason,  533,  F.  C.  4,221,  also 
in  The  Forrester,  Newb.  94,  F.  C.  15,132,  holding  further  as  to  distinc- 
tion between  registration  and  enrollment 

4  Cr.  60-62,  2  L.  550,  ONEALE  v.  LONG. 

Appeal  and  error. —  Exceptions  will  lie  to  refusals  of  the  court 
to  give  instructions  when  requested  to  do  so,  p.  62. 

Rule  applied  in  Emerson  v.  Hogg,  2  Blatchf.  7,  F.  C.  4,440,  holding 
that  where  charge  does  not  comply  with  prayer,  instructions  are  to 
.  be  considered  as  refused. 

J 

L  Alteration  of  written  instruments. — Alteration  of  a  bond  by  prin- 

cipal, in  substituting  a  surety  without  consent  of  the  other  sureties, 
renders  the  bond  invalid,  p.  62. 

Cited  to  this  point  and  principle  applied  in  Anderson  v.  Bellenger, 
87  Ala.  337,  13  Am.  St.  Rep.  48,  6  So.  82,  holding  contract  of  surety- 
ship should  be  construed  strictly  in  favor  of  surety;  Sans  v.  People, 
8  III.  336,  as  to  alteration  of  penalty  in  bail  bond;  Covert  v.  Shirk, 
58  Ind.  268,  as  to  withdrawal  by  surety  on  appeal  bond  before  appro- 
val by  court;  People  v.  Brown,  2  Doug.  (Mich.)  13,  as  to  alteraUon  of 
penalty  in  sheriff's  bond.  Discussed  in  Humphreys  v.  Guillow,  13 
N.  H.  887,  38  Am.  Dec.  500,  and  principle  applied  to  material  altera- 
tion of  promissory  note.  See  also  note,  25  Am.  Rep.  700,  on  general 
subject. 

The  principle  has  also  been  approved  in  the  following  cases  dis- 
cussing the  general  subject:  Taylor  v.  Johnson,  17  Ga.  533;  Barrett 
V.  Thorndyke,  1  Me.  76;  Walla  Walla  County  v.  Ping,  1  Wash.  Ter. 
344,  where  authorities  are  collected  and  compared. 

Distinguished  In  State  v.  Pepper,  31  Ind.  86,  holding  that  where 
spaces  are  left  for  subsequent  insertions,  surety  is  estopped  from 
denying  validity;  Yeager  v.  Musgrave,  28  W.  Va.  Ill,  as  to  imma- 
terial alteration  by  third  party. 
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4  Cr.  02-73,  2  L.  550.  SMITH  v.  CARRINGTON. 

Evidenoe.— Admission  of  a  copy  of  a  letter  In  evidence,  not  aih 
thenticated,  and  the  original  unaccounted  for,  Is  error  and  ground 
for  reversal  of  judgment,  and  the  court  cannot  inquire  Into  its 
weight  or  Importance,  p.  70. 

Cited  to  this  point  in  Manhattan  Malting  Co.  y.  Sweteland,  14 
Mont.  272,  30  Pac.  84,  as  to  admission  of  parol  evidence  where  stat- 
ute requires  written.  Approved  In  Laty  v.  Purdy,  2  Overt  105,  dis- 
cussing general  subject 

Exception  to  Instructions. —  Misdirection  in  the  charge  to  the 
Jury  affords  ground  for  a  bill  of  exceptions,  p.  72. 

Cited  In  Texas  &  Pacific  Ry.  v.  Volk,  151  U.  S.  78,  38  L.  80,  14  S.  Ct 
240,  as  to  omission  of  court  to  charge  when  requested;  and,  on  same 
point  In  Emerson  v.  Hogg,  2  Blatchf.  7,  13,  F.  C.  4,440;  Brackett  v. 
Norton,  4  Conn.  521,  10  Am.  Dec.  181,  as  to  charge  containing  con- 
struction of  unproved  foreign  laws;  State  v.  Hascall,  0  N.  H.  359, 
as  to  omission  to  charge  regarding  competence  of  evidence;  Fire- 
men's Ins.  Co.  V.  Walden,  12  Johns.  517,  7  Am.  Dec.  344,  holding  er- 
roneous a  positive  direction  as  to  materiality  of  facts;  Fletcher  v. 
Howard,  2  Aikens,  117,  16  Am.  Dec.  089,  as  to  refusal  to  Instruct 
regarding  effect  of  possession  by  pledgor  in  case  of  pledge;  Gordon 
v.  City  of  Richmond,  83  Va.  439,  2  S.  E.  729,  as  to  obscure  and  mis- 
leading instructions.     See  note,  72  Am.  Dec.  542,  on  general  subject. 

Distinguished  in  Knapp  v.  McBrlde,  7  Ala.  30,  holding  mere  neg- 
lect to  charge  not  ground  for  reversal;  Dunlop  v.  Patterson,  5  Cow. 
246,  and  Washburn  v.  Tracy,  2  D.  Chip.  136,  15  Am.  Dec.  603,  hold- 
ing tliat  omission  must  be  of  instruction  requested  by  counsel. 

&8tmctions  to  Jury. —  The  court  cannot  be  required  to  charge 
respecting  a  matter  of  fact  and,  when  such  request  is  made,  is  not 
bound  to  separate  law  fifom  fact  and  charge  as  to  former,  p.  71. 

Cited  and  applied  in  Uuited  States  v.  Bumham,  1  Mason,  69,  F.  O. 
14,690,  where  request  contained  recital  of  evidence;  so,  also,  in 
Steams  v.  Barrett  1  Mason,  173,  F.  C.  13,337;  Proctor  v.  Hart  5 
Fla.  467,  holding  court  may  refuse  to  charge  as  to  abstract  proposi- 
tion not  based  on  color  of  evidence.  Followed  in  Brooke  v.  Young, 
3  Rand.  112;  in  Peasley  v.  Boatwright  2  Leigh  (Va.),  197,  under  facts 
similar  to  principal  case.  Rule  discussed  and  approved  in  Kitty  v. 
FItzhugh,  4  Rand.  604. 

Evidence  —  Competency  of  witnesses. —  Incompetency  of  a  wit- 
ness as  to  one  point  is  not  ground  for  his  rejection  generally,  p.  69. 

Cited  in  Beers  v.  Broome,  4  Conn.  256,  as  to  witness  interested  in 
part  of  transaction;  McMicken  v.  I^^air,  4  Mart.  «La.)  (N.  S.)  173, 
as  to  interest  in  certain  items  of  account      Cited  generally  in 
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Knowles  v.  Dow,  22  N.  H.  410,  55  Am.  Dec.  171,  discussing  subject 
of  evidence  of  custom. 

MlsceUaneous  citations.— Cited  in  Slbly  y.  Hood,  8  Mo.  296,  as 
to  functions  of  Jury;  also  in  Denny  y.  Palmer,  5  Ired.  624,  but  not 
in  point 

4  Or.  73-74,  2  L.  554,  PENDLETON  y.  WAMBERSIH. 

Partnership  —  Assig^nxnent  of  interest. —  An  assignee  of  a  co- 
partner may  maintain  a  bill  for  an  account  against  the  other  mem- 
bers of  a  partnership  which  was  formed  to  deal  in  lands,  p.  74. 

Oited  and  rule  applied  in  Hlrbour  y.  Reeding,  8  Mont  25,  holding, 
further,  as  to  effect  of  statute  of  frauds;  so,  also,  in  Chester  v.  Dick- 
erson,  54  N.  Y.  7,  13  Am.  Rep.  552;  Tiller  y.  Cook,  77  Va.  481,  as  to 
IMurtnership  formed  for  pui*pose  of  repairing  and  operating  milL 

4  Cr.  75-137,  2  L.  554,  EX  PARTE  BOLLMAN  &  SWARTWOUT. 

Jurisdiction. —  Courts  which  are  created  by  written  law,  and 
whose  Jurisdiction  is  defined  by  written  law,  cannot  transcend  that 
Jurisdiction,  p,  93. 

Cited  and  applied  in  In  re  Garyey,  7  Conn.  248,  denying  authority 
of  Judge  to  issue  habeas  corpus,  in  chambers,  where  such  authority 
not  giyen  by  statute;  People  y.  Taylor,  1  Scam.  202,  State  Supreme 
Court  refusing  writ  of  habeus  corpus  in  exercise  of  original  Juris- 
diction; Baker  y.  Chisholm,  3  Tex.  158,  disclaiming  Jurisdiction  to 
entertain  appeal  from  decision  of  lower  court  in  contested  election 
case;  Solon  y.  State,  5  Tex.  App.  305,  denying  Jurisdiction  of  Justice's 
Court  oyer  misdemeanor  not  specified  by  statute. 

Jurisdiction. —  Federal  courts  haye  no  common-law  Jurisdiction, 
and  can  take  cognizance  of  offenses  only  as  authorized  by  congress, 
p.  93. 

Cited,  and  applied  in  dissenting  opinion,  Tennessee  y.  Daris,  100 
U.  S.  282,  25  L.  657,  majority  holding  trial  for  murder,  committed 
by  reyenue  officer  in  discharge  of  duty,  remoyable  to  Federal  court; 
dissenting  opinion.  In  re  Neagle,  135  U.  S.  78,  96,  34  L.  76,  83,  10  S. 
Ct  673,  679,  majority  sustaining  decree  of  Circuit  Court  discharging, 
in  habeas  corpus  proceeding,  Federal  officer  held  for  murder  by 
State  court;  In  re  Barry,  136  U.  S.  601,  607,  608,  u09,  610,  612,  613, 
note,  34  L.  505,  507,  508.  509,  42  Fed.  Rep.  116,  120,  121,  122,  12;5, 
124,  126,  127,  F.  C.  1,059,  denying  Jurisdiction  of  Circuit  Court  to 
issue  writ,  at  instance  of  alien  parent,  to  determine  right  of  other 
parent  to  custody  of  child;  United  States  v.  Wilson,  3  Blatchf.  438, 
F.  O.  16,731,  where  Jurisdiction  given  to  Circuit  CAurt,  oyer  torts 
committed  on  "  high  seas,''  held  not  to  extend  to  those  committed  In 
port;  Ex  parte  Everts,  1  Bond,  200,  202,  F.  C.  4,581,  refusing  writ 
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to  review  proceedings  of  State  court  awarding  custody  of  child,  al- 
though petitioner  was  citizen  of  another  State;  so,  also,  in  Bennett 
V.  Bennett,  Deady,  314,  P.  0.  1,318;  United  States  v.  New  Bedfwd 
Bridge,  1  Wood-  &  M.  408,  436,  440,  448,  F.  0.  15,867.  quashing  in- 
dictment against  corporation  for  maintaining  obstruction  in  navi- 
gable river,  in  absence  of  act  of  congress  making  such  act  punish- 
able; United  States  v.  Plumer,  3  Cliff.  55,  F.  C.  16,056,  denying  juris- 
diction of  Circuit  Court  to  review,  on  writ  of  error,  judgment  of 
District  Court  in  criminal  cause;  In  re  Boles,  48  Fed.  Rep.  76,  4  U.  S. 
App.  1,  denying  Jurisdiction  of  Federal  Court  of  Appeals  to  issue  writ 
of  habeas  corpus  to  be  served  outside  of  circuit;  King  v.  McLean 
Asylum,  64  Fed.  Rep.  342,  347,  348,  21  U.  S.  App.  481,  refusing  writ 
to  review  commitment  of  person  in  insane  asylum,  by  order  of  State 
court;  Ludington  v.  The  Nucleus,  15  F.  C.  1095,  holding  contracts 
for  materials  furnished  at  home  port  In  building  vessel  not  to  be 
within  act  extending  jurisdiction  of  District  Courts  to  great  lakes; 
dissenting  opinion,  Slocum  v.  Wheeler,  1  Conn.  453,  arguing  that  in 
order  to  render  judgment  of  District  Court,  sitting  as  Admiralty 
Court,  conclusive,  jurisdiction  must  appear  on  record;  dissenting 
opinion,  Chumasero  v.  Potts,  2  Mont.  290,  arguing  that  Territorial 
court  cannot  Issue  writ  of  mandamus  without  authority  of  congress. 
The  principle  has  also  been  applied  in  In  re  Garvey,  7  Colo^  507,  4 
Pac  760,  denying  jurisdiction  of  judge  to  issue  habeas  corpus' at 
chambers  where  statute  gives  such  jurisdiction  to  court  generally. 
Distinguished  in  Ex  parte  Des  Rochers,  McAU,  72,  73,  F.  C.  3,824, 
issuing  writ,  at  instance  of  party  to  suit,  where  justice  of  State 
Supreme  Court,  whose  presence  was  necessary  to  decide  cause, 
was  deprived  of  liberty  by  individuals. 

Construction. —  The  nature  of  a  provision  in  a  statute,  as  well  as 
Its  context,  may  be  resorted  to  to  determine  its  meaning,  p.  95. 

Cited  and  applied  In  Brady  v.  BarUett,  56  Cal.  364,  construing 
statute  directing  mode  of  levying  assessments  for  public  im- 
provements. 

Jurisdiction. —  State  courts  are  not  Inferior  courts  within  mean- 
ing of  Federal  Constitution,  p.  97. 

Cited  and  principle  applied  in  Davison  v.  Champlin,  7  Conn.  248, 
holding  that  congress  cannot  confer  on  State  court  jurisdiction  of 
offense  arising  under  postal  laws. 

Habeaa  corpus  will  not  issue  from  Federal  to  State  court  except 
in  cases  arising  under  laws  of  the  United  States,  p.  97. 

Cited  and  applied  In  Holmes  v.  Jennison,  14  Pet.  620,  621,  625, 
626,  10  L.  622,  623,  625,  626.  refusing  writ  where  prisoner  held  for 
extradition  under  warrant  issued  by  governor  of  State;  Ex  parte 
Hung  Hang,  108  U.  S.  553,  27  L.  812,  2  S.  Ct.  864,  where  petitioner 
held  for  trial  for  violation  of  city  ordinance  alleged  to  be  repugnant 
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to  Fedeml  Constitution;  In  re  Barry,  13G  U.  S.  025,  note,  34  L.  513. 
42  Fed.  Rep.  133,  F.  O.  1,059,  refusing  writ  to  review  decision  of 
State  court  awarding  custody  of  minor  child;  so  also  in  Ex  parte 
Everts,  1  Bond,  200,  202,  F.  C.  4,581,  Bennett  v.  Bennett,  Deady,  314, 
F.  O.  1,318,  and  King  v.  McLean  Asylum,  64  Fed.  Bep.  342,  347, 
348,  21  U.  S.  App.  481. 

Habeas  corpus.— The  Supreme  Court  has  jurisdiction  to  issue  a 
writ  of  habeas  corpus  to  examine  Into  the  cause  of  a  commitment  by 
an  Inferior  Federal  court,  p.  101. 

A  number  of  citing  cases  are  upon  this  point.  The  rule  has  been 
cited  and  applied  in  Ex  parte  Watkins,  7  Pet  572,  573,  8  L.  78S, 
where  prisoner  committed  under  ca.  sa.  to  collect  fine;  dissenting 
opinion.  In  re  Kaine,  14  How.  140,  14  L.  363,  majority  refusing 
writ  where  proceedings  of  commissioner  committing  prisoner  had 
been  held  valid  In  Circuit  Court  upon  a  habeas  corpus;  Ex  parte 
Mllligan,  4  Wall.  110,  18  L.  292,  holding  that  suspension  of  privilege 
of  writ  does  not  suspend  writ  itself,  and  it  will  issue  to  review  de- 
cision of  lower  court  committing  prisoner  under  declaration  sus- 
pending writ;  Ex  parte  McCardle,  6  Wall.  324,  18  L.  817,  and  Ex 
parte  Terger,  8  Wall.  97,  98,  19  L.  336,  holding  that  Supreme  Court 
may  Issue  writ  accompanied  by  writ  of  certiorari  to  revise  decision 
of  lower  court,  in  habeas  corpus  proceedings,  remanding  prisoner; 
Ex  parte  Lange,  18  Wall.  166,  21  L.  875,  extending  principle  and 
discharging  prisoner  held  under  final  judgment  of  lower  court, 
rendered  without  authority;  Ex  parte  Perkins,  29  Fed.  908,  applying 
principle  in  Circuit  Court  issuing  habeas  corpus  where  prisoner 
committed  for  contempt  by  court  lacking  jurisdiction  in  first  in- 
stance; State  y.  Sullivan,  50  Fed.  598,  holding  that  grant  by  con- 
gress of  general  power  to  issue  writ  included  writ  of  habeas  corpus 
cum  causa;  In  re  McDonald,  16  Fed.  Cas.  20,  23,  collecting  and 
discussing  authorities;  the  principle  has  also  been  applied  in  State 
courts,  and  the  following  cases  have  relied  upon  it:  Ex  parte 
Harbour,  39  Ark.  129,  holding  that  Supreme  Court  of  State  may 
review,  on  certiorari,  decision  of  inferior  court  refusing  bail;  State 
V.  Neel,  48  Ark.  288,  3  S.  W.  633,  issuing  writ  to  determine  as  be- 
tween lessees,  who  has  right  to  services  of  convict;  State  v.  Mace, 

5  Md.  340,  issuing  writ  of  habeas  corpus  ad  testificandum;  State  v. 
ixrant,  10  Minn.  46,  holding  constitutional,  act  of  legislature  confer- 
ring upon  Supreme  Court  power  to  issue  writ;  dissenting  opinion, 
ijx  parte  Marmaduke,  91  Mo.  251,  4  S.  W.  99,  as  instance  where 
United  States  Supreme  Court  issued  writ;  State  v.  Barber,  4  Wyo. 
63,  32  Pac.  16,  holding  that  where  State  Supreme  Court  is  authoi'- 
IzeU  to  issue  writ  of  mandamus  generally,  it  may  issue  it  to  compel 
election  board  to  canvass  returns. 

Cited  generally  in  Ex  parte  Davis,  7  Fed.  Cas.  47;  In  re  Kalue,  14 
Feu.  Cas.  87,  88,  discussing  subject  of  habeas  corpus;  People  y.  Tur- 
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ner,  1  Cal.  147,  52  Am.  Dec.  298,  discussing  subject  of  ex  parte  juris- 
diction of  State  Supreme  Court;  dissenting  opinion,  Hyatt  v.  Allen, 
54  Cal.  364,  368,  as  instance  where  Supreme  Court  issued  writ  in 
exercise  of  appellate  jurisdiction. 

Distinguished  in  Ex  parte  Kearney,  7  Wheat  42,  5  L.  3d2,  holding 
commitment  for  contempt  to  be  in  the  nature  of  a  conviction,  and 
hence  habeas  corpus  could  not  issue;  Ex  parte  Watkins,  3  Pet  208, 
7  li.  655,  where  prisoner  held  under  conviction  in  criminal  case  by 
court  of  competent  jurisdiction;  In  re  Metzger,  5  How.  189,  190,  191, 
12  li.  110,  denying  jurisdiction  of  court  to  issue  writ,  as  incident  to 
appellate  power,  where  commitment  ordered  by  district  judge  at 
chambers;  In  re  Kaine,  14  How.  119,  130,  131,  133,  14  L.  351,  356,  357, 
denying  jurisdiction  to  issue  writ  where  legality  of  proceedings  of 
commissioner  ordering  extradition  of  prisoner  had  been  inquired 
into  and  sustained  by  Circuit  Court;  dissenting  opinion.  Ex  parte 
Wells,  18  How.  317,  15  L.  426,  majority  entertaining  writ  to  inquire 
as  to  legality  of  imprisonment  under  sentence  of  Circuit  Court; 
Bx  parte  Siebold,  100  U.  S.  374,  375,  25  L.  718,  denying  authority 
to  issue  writ  where  commitment  was  under  decree  of  court  of 
competent  jurisdiction;  In  re  Kaine,  14  Fed.  Cas.  83  (see  14  How. 
119,  130,  131,  133,  14  L.  351,  356,  357.)  See  also  dissenting  opinion  of 
Johnson  J.  in  Ex  parte  Watkins,  7  Pet  581,  8  L.  791,  where  rule 
criticised  and  denied. 


corpus.— The  decision  that  the  individual  shall  be  im- 
prisoned must  always  precede  the  application  for  habeas  corpus, 
and  as  the  writ  is  for  the  purpose  of  revising  that  decision  it  Is  ap- 
pellate in  its  nature,  p.  101. 

Principle  applied  in  Ex  parte  Tom  Tong,  108  U.  S.  560,  27  L.  828, 
2  8.  Ct  873,  refusing  to  entertain  certificate  of  division  from  Circuit 
Court  as  to  whether  writ  should  issue  to  State  court,  there  having 
been  no  committment  by  a  Federal  court;  Yarborough  v.  State,  2 
Tex.  521,  holding  that  appeal  does  not  lie  to  State  Supreme  Court 
from  inferior  court  remanding  prisoner  on  habeas  corpus.  Cited 
also  in  People  v.  Spiers,  4  Utah,  387,  10  Pac.  610,  discussing  powers 
of  territorial  courts  to  issue  writs  ancillary  to  appellate  jurisdiction. 


eorptis. —  tf  sufficient  ground  for  the  prisoner's  detention 
be  shown,  he  is  not  to  be  discharged  for  mere  defects  in  the  original 
commitment,  p.  114. 

Principle  applied  in  Nishimura  Ekiu  v.  United  States,  142  U.  S. 
662,  35  L.  1150,  12  S.  Ct  339,  refusing  writ  to  review  decision  of 
inspector  denying  right  of  immigrant  to  land,  although  such  de- 
cision Irregular  in  form;  In  re  Van  Campen,  2  Ben.  421,  422,  F.  C. 
16,835,  holding,  as  to  indictment  under  national  bank  act  for 
embezzlement,  that  probable  cause  to  believe  in  guilt  is  sufficient 
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to  warrant  commitment;  In  re  Veremaitre,  28  Fed.  Cas.  1149,  re- 
manding prisoner  for  extradition  where  warrant  of  commissioner 
prima  facie  sufficient;  Peltier  v.  Pennington,  14  N.  J.  L.  318,  remand- 
ing prisoner,  where  original  warrant  irregularly  issued;  Ex  parte 
Mooney,  26  W.  Va.  39,  53  Am.  Rep.  61.  holding  that  where  person 
is  imprisoned  under  sentence,  part  of  which  is  invalid,  he  will 
not  be  discharged  until  legal  portion  of  sentence  has  been  served. 

Treason  —  Levying  war.— A  conspiracy  to  subvert  the  govern- 
ment by  force  is  not  treason;  war  must  actually  be  levied,  p.  126. 

Cited  in  United  States  v.  Hanway,  2  Wall.  Jr.  202,  F.  C.  15,299, 
defining  treason  in  charge  to  jury;  affirmed  in  United  States  v.  Burr, 
25  Fed.  Cas.  165,  where  same  facts  involved  as  in  principal  case; 
State  V.  McDonald,  4  Port  463,  applying  principle  in  holding  that 
to  make  a  free  person  guilty  of  encouraging  a  rebellion  of  slaves 
there  must  be  proof  of  actual  rebellion.  See  also  note,  94  Am.  Dec. 
580.  Cited  arguendo  in  dissenting  opinion,  Luther  v.  Borden,  7 
How.  81,  12  L.  615;  United  States  v.  O'SuUivan,  27  Fed.  Cas.  378. 

t  Treason  —  Levying  war.—  If  a  body  of  men  be  actually  assembled 

for  the  purpose  of  subverting  the  government  by  force,  all  who  per- 
3  form  a  part,  however  minute  and  however  remote  from  the  scene 

'  of  action,  are  traitors,  p.  126. 

■ 

Cited  and  principle  applied  in  United  States  v.  Athens  Armory, 
2  Abb.  (U.  S.)  146,  F.  C.  14,473  (see  35  Ga.  360),  holding  property 
used  for  purpose  of  manufacturing  arms  for  Confederate  govern- 
ment liable  to  confiscation;  United  States  v.  Greathouse,  2  Abb.  373, 
4  Sawy.  467,  F.  C.  15,254,  defining  treason  in  charge  to  jury  on  In- 
dictment for  fitting  out  vessel  to  aid  rebel  government;  Lawson  v. 
Miller,  44  Ala.  625,  4  Am.  Rep.  149;  Hill  v.  Edwin,  44  Ala.  667,  668; 
Latham  v.  Clark,  25  Ark.  579,  holding  Confederate  government  to 
have  been  treasonable  in  origin,  hence  notes  issued  by  it  could  not 
constitute  valid  consideration  for  contract;  State  v.  Larkin,  49 
N.  H.  43,  holding  remote  acts  done  in  aid  of  conspiracy  renders  per- 
son conspirator;  Druecker  v.  Salomon,  21  Wis.  626,  94  Am.  Dec.  575, 
holding  persons  remotely  connected  with  concerted  attempt  to  resist 

!  execution  of  draft,  guilty  of  levying  war.    See  also  note,  94  Am. 

!  Dec.  581.    Cited  arguendo  in  Sparf  v.  United  States,  156  U.  S.  66, 

S9  L.  349,  15  S.  Ct  279,  discussing  subject  of  evidence  of  accom- 

\  pllces;  Noble  v.  CuUom,  44  Ala.  562,  maintaining  Invalidity  of  judg- 

I  ments  rendered  by  courts  In  insurrectionary  States;  Anderson  v. 

I  Baker,  23  Md.  625,  enumerating  crimes  defined  in  State  Constitution. 

:  Distinguished  In  Young  v.  United  States,  97,  U.  S.  65,  24  L.  999,  as 

i  to  nonresident  alien;  Charge  to  Federal  Grand  Jury  by  Sprague,  J., 

1  Sprague,  594,  F.  C.  18,263,  holding  action  of  mob  in  interrupting 
proceedings  of  court  and  rescuing  fugitive  slave  not  to  constitute 
**  levying  war." 


r 
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PrMtice.— An  aflGldaYit  made  before  one  magistrate  may  Justify 
a  commitment  by  another,  p.  129. 

Cited  and  principle  applied  in  In  re  Kaine,  14  Fed.  Cas.  90,  hold- 
ing that  district  judge  awarding  writ  of  habeas  corpus  may  make 
It  returnable  before  Circuit  Court;  In  re  Metzger,  17  Fed.  Cas.  235, 
in  extradition  proceedings,  committing  prisoner  on  affidavits  made 
in  foreign  court,  and  duly  authenticated;  In  re  Alexander,  1  Low. 
531,  F.  C.  162,  where  i>erson  was  arrested  in  one  judicial  district 
for  crime  committed  against  Federal  laws  in  another  district,  and 
certified  copy  of  indictment  found  in  latter  held  admissible  in 
evidence. 

Jurisdiction.— Trial  of  offenses  against  the  laws  of  the  United 
States,  committed  without  the  jurisdiction  of  any  State  or  district, 
shall  be  held  in  the  district  where  the  offender  is  found  or  into  which 
he  is  first  brought,  p.  136. 

Cited  and.  principle  applied  in  Jones  v.  United  States,  137  U.  S. 
212,  34  L.  695,  11  S.  Ct  83,  extending  principle  to  crime  of  murder 
committed  upon  Guano  Islands,  previously  declared  to  be  United 
States  territory;  United  States  v.  Bird,  1  Sprague.  300,  F.  C.  14,597, 
sustaining  indictment  for  violation  of  anti-slavery  laws  upon  high 
seas;  United  States  v.  Baum,  74  Fed.  46,  as  to  adultery  committed  in 
territory,  holding  offense  punishable  in  territorial  court 

CertiorarL— In  this  case  the  writ  of  habeas  corpus  was  accom- 
panied by  a  writ  of  certiorari. 

Cited  as  precedent  in  In  re  Martin,  5  Blatchf.  306,  308.  F.  C.  9,151. 
reviewing  commitment  by  commissioner  to  await  action  of  Federal 
grand  jury;  In  re  Snell,  31  Minn.  Ill,  16  N.  W.  692,  issuing  writ  1o 
examine  record  of  court,  prisoner  to  answer  on  criminal  charge. 

Miscellaneous  citations.— Cited  also  in  Holmes  v.  Jennison,  14 
Pet  628, 10  li.  627,  as  instance  of  practice  on  awarding  writ;  disseut- 
ing  opinion,  Luther  v.  Borden,  7  How.  87,  12  L.  618,  on  point  that 
writ  of  habeas  corpus  is  in  force  during  insurrection  as  well  as 
peace,  unless  suspended  by  competent  authority;  Ex  parte  Terry, 
128  U.  S.  303,  32  L,  408,  9  S.  Ct  79  (see  also  13  Sawy.  462),  and 
United  States  v.  New  Bedford  Bridge,  1  Wood.  &  M.  440,  F.  C. 
35,867,  on  point  that  Federal  courts  have  power  to  punish  for  eon- 
tempt  (not  directly  decided  in  principal  case);  Johnson  v.  Tompkins, 
1  Bald.  504,  F.  C.  7,416,  citing  argument  of  counsel  to  effect  that 
accused  In  criminal  proceedings  has  right  to  be  confronted  with 
witnesses  against  him.  The  following  cases  cite  the  principal  cas« 
aa  authority  for  holding  that  the  privilege  of  the  writ  of  habeas 
corpus  can  be  suspende4  only  by  authority  of  congress;  Ex  parte 
Field,  5  Blatchf.  82,  F.  0.  4,761;  Ex  parte  Merry  man,  Taney,  267, 
F.  C.  9,487;  Ex  parte  Benedict  3  Fed.  Cas.  168,  171.  Cited  In 
Dunlop  V.  Monroe,  1  Cr.  G.  0.  641,  F.  G.  4,167,  on  point  that  parol 
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evidence  is  admissible  to  show  authority  of  person  taking  deposition 
(application  doubtful);  In  re  Dana,  68  Fed.  9H,  as  to  practice 
in  taking  testimony  in  ex  parte  proceeding;  so  also  in  In  re  Bates, 
2  Fed.  Cas.  1018;  Hussey  v.  State,  87  Ala.  126,  6  So.  421,  on  point 
that  where  affidavits  are  presented  in  support  of  change  of  venue 
counter  affidavits  may  be  received;  Johnson  v.  Duncan,  3  Mart. 
(La.)  (O.  S.)  533,  6  Am.  Dec.  676,  as  to  suspension  of  writ  of  habeas 
corpus;  Swan  v.  Gray,  44  Miss.  392,  on  point  that  acts  of  de  facto 
ofElcer  will  be  deemed  valid  as  regards  third  persons  (application 
doubtful).  Erroneously  cited  in  Little  v.  Chauvin,  1  Mo.  632.  Cited 
in  Glrard  v.  Taggart  5  Serg.  &  R.  35,  as  holding  that  courts  are 
not  precluded  from  examining  into  the  correctness  of  their  previous 
decisions;  State  v.  Frew,  24  W.  Va.  437,  49  Am.  Rep.  258,  and 
State  V.  Tugwell,  19  Wash.  252,  52  Pac.  1061,  on  point  that  courts 
have  power  to  punish  for  contempt 

V 

4  Cr.  137-141,  2  L.  574,  SKILLERN'S  EXRS.  v.  MAY'S  EXRS, 

Judgment.—  Equity   will   enjoin   a  judgment  at  law   based   on 
an  obligation  to  convey  lands,  to  which  the  obligor  has  retained  the 
legal  title,   and  part  of  which   have  been  lost  through   obligor's 
I  neglect  to  pay  taxes,  pp.  140,  141. 

Cited  in  Tufts  v.  Tufts.  3  Wood.  &  M.  475,  503,  P.  C.  14,233,  as  to 
contract  for  sale  of  land  where  vendee  has  failed  to  pay  any  part 
of  purchase  price;  Smith  v.  Robertson,  23  Ala.  318,  as  to  contract 

,  for  sale  of  land  where  defect  in  vendor's  title. 

I  Distinguished  in  Buford  v.  Bird,  8  Mo.  243,  where  action  not  in 

equity. 

I 

i  4  Cr.  141-164,  2  L.  576,  FRENCH  v.  BANK  OF  COLUMBIA. 

Neg^otiable  x>&por.— Accommodation  indorser  Is  entitled  to  have 
demand  on  maker  and  notice,  p.  161. 

Cited  and  applied  in  dissenting  opinion,  Magruder  v.  McDonald, 
3  Cr.  C.  C.  310,  F.  O.  8,965;  Ramdulollday  v.  Darieux,  4  Wash.  (»3, 
F.  C.  11,543,  as  to  Indorser  of  bill  of  exchange,  where  drawer  not 
entitled  to  notice;  Phipps  v.  Harding,  70  Fed.  478,  34  U.  S.  App. 
148,  holding  insolvency  no  excuse  for  failure  of  notice;  so  also  in 
Adams  v.  Torbert,  6  Ala.  868;  followed  in  Holland  v.  Turner,  10 
Conn.  315;  Hill  v.  Martin,  12  Mart.  (La.)  (O.  S.)  182,  184,  13  Am. 
Dec.  375,  as  to  note  indorsed  after  maturity;  Hilton  v.  Smith,  5 
Gray,  401;  Ferris  v.  Saxton,  4  N.  J.  L.  21,  and  in  Bogy  v.  Keil,  1 
Mo.  743,  under  facts  similar  to  those  in  principal  case;  applied  in 
Brown  v.  Mott,  7  Johns.  362,  holding  further  as  to  liability  of  in- 
dorser; Agan  V.  McManus,  11  Johns.  182,  holding  insolvency  of 
maker  no  excuse  unless  known  to  indorser;  Smedes  v.  The  Bank, 
20  Johns.  382,  as  to  note  indorsed  and  delivered  to  bank  for  collec- 
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tlon;  Denny  v.  Palmer,  5  Ired.  623,  624,  where  belieT  on  part  of  In- 
dorser  that  note  would  not  be  paid,  held  not  to  excuse  notice; 
Rlchter  v.  Selin.  8  Serg.  &  R.  438;  applied  in  McNeill  v.  Elam,  Peck 
(Tenn.),  269,  holding  further  as  to  right  to  sue  prior  indorsers; 
Farmers*  Bank  v.  Vanmeter.  4  Randolph,  559,  holding  further  no 
nght  of  contribution  as  between  several  accommodation  indorsers 
In  absence  of  agreement;  Catlin  y.  Jones,  1  Plnn.  132,  holding 
that  declaration  must  aver  presentment  and  dishonor;  Corwith  v. 
Morrison,  1  Pinn.  490,  as  to  note  Indorsed  after  maturity.  The 
role  is  also  approved  in  the  following  cases,  discussing  the  general 
subject  of  liability  of  accommodation  indorsers:  Yeaton  v.  Bank, 
6  Cr.  50,  3  li.  34;  Wood  worth  v.  Bank,  19  Johns.  407,  10  Am.  Dec. 
252;  Strothart  v.  Lewis,  1  Overt.  258. 

Distinguished  in  Morris  v.  Bank,  93  Ala.  513,  9  So.  606,  holding 
that  where  note  made  for  accommodation  of  payee,  he  is  not  en- 
titled to  notice  of  presentment  to  maker;  so  also  in  Blenderman 
V.  Price,  50  N.  J.  L.  300,  12  Atl.  777,  and  in  Mechanics'  Bank  v. 
Grlswold,  7  Wend.  168,  where  note  was  discounted  for  accommo- 
dation of  indorser. 

negotiable  paper.— Drawer  of  bill  of  exchange  is  entitled  to 
strict  notice,  if,  at  time  of  drawing  bill,  he  has  right  to  expect  that 
it  will  be  honored,  p.  154. 

Rule  applied  in  Dickins  v.  Beal,  10  Pet  577,  578,  9  L.  540,  holding 
drawer  entitled  where  he  had  funds  in  hands  of  drawee;  Hopkivk 
V.  Page,  2  Brock.  27,  P.  O.  6,697,  holding  notification  by  drawee  to 
drawer  that  bills  will  not  be  honored,  excuses  indorsee.  See  also 
separate  opinion  of  Godard  J.,  in  Shepard  v.  Hawley,  1  Conn.  372, 

6  Am.  Dec.  247,  applying  principle  in  holding  each  joint  indorser 
entitled  to  notice;  Pitts  v.  Jones,  9  Fla.  524,  holding  that  drawer's 
right  to  sue  drawee  fixes  right  to  notice;  Bloodgood  v.  Hawthorn,  9 
La.  127,  holding  that  where  from  nature  of  business  relations,  drawer 
could  reasonably  expect  draft  to  be  honored,  mere  lack  of  funds 
in  drawee's  hands  does  not  excuse  notice;  Elchelberger  v.  Finley, 

7  Harr.  &  J.  387,  16  Am.  Dec.  316,  holding  that  check  is  drawn 
without  funds  in  bank,  drawer  is  not  entitled  to  notice  although 
drawee  has  not  been  diligent  in  presenting;  Grosvenor  v.  Stone,  8 
Pick.  83,  where  draft  drawn  pursuant  to  agreement  to  honor;  Dun- 
bar V.  Tyler,  44  Miss.  13,  holding  that  open  and  current  account 
between  parties  creates  implied  authority  to  draw;  so  also  in 
Robinson  v.  Ames,  20  Johns.  150,  11  Am.  Dec.  260;  Durrum  v. 
Hendrick,  4  Tex.  500,  where  bill  drawn  in  good  faith  but  without 
funds  in  drawee's  hands.  See  also  Neederer  v.  Barber,  17  Fed.  Cas. 
1274,  and  Hamlin  v.  Simpson,  105  Iowa,  128,  74  N.  W.  907.  discussing 
general  subject  of  notice. 

Distinguished  in  Bowen  v.  Bank,  87  Fed.  Rep.  436,  under  State 
statute  holding  notice  excused  by  absence  of  prejudice  to  drawer; 

18 
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Taylor  v.  Bank,  7  T.  B.  Men.  582,  holding  excuse  of  notice  to 
drawer  not  to  apply  to  Indorser.  Rule  limited  In  Foard  v.  Woinack, 
2  Ala.  371,  and  In  McRae  v.  Rhodes,  22  Ark.  319»  holding  notice 
excused  where  no  funds  in  drawer's  tiands. 

4  Cr.  164-1G5,  2  L.  583,  HOrKIRK  v.  BELI^. 

I  No  citations. 

■ 

n 

4  Cr.  165-166,  2  L.  683,  HICKS  v.  ROGERS. 

BJectment.—  In  Vermont  devisees  of  a  tract  of  land  *'  to  be  equally 
divided  between  them,"  may  maintain  ejectment  jointly,  p.  166. 

Cited  in  Matthews  v.  Hall,  1  Vt.  331,  to  support  the  rule  that  a 
note  payable  to  A.  or  bearer  may  be  sued  upon  by  a  bearer  without 
indorsement.  Cited  generally  in  Lytle  y.  State,  17  Ark.  658,  and 
McFarland  v.  Stone,  17  Vt  175,  44  Am.  Dec.  328. 

Denied  in  Campbell  v.  Wallace,  12  N.  H.  370,  37  Am.  Dec.  224. 

4  Or.  167-168,  2  L.  584,  UNITED  STATES  v.  OANTRIL. 

Penal  statutes  —  Bepugnancy.—  A  penal  statute,  in  itself  lepug; 
nant,  cannot  support  an  indictment,  p.  167. 

Cited  and  principle  applied  in  Hall  y.  Bank,  6  Whart  687,  con- 
struing statute  providing  penalty  for  failure  of  bank  to  redeem 
notes.  Cited  generally  in  Campbell's  Case,  2  Bland  Ch.  231,  20  Am. 
Dec.  872. 

Criticised  in  United  States  v.  Howell,  11  Wall.  437,  20  I*.  187. 
Distinguished  in  Mackey  v.  State,  3  Ohio  St  364;  State  y.  Randall, 
2  Aikens,  102,  105,  and  State  v.  Twitty,  2  Hawks,  453,  under  facts, 
in  construing  statutes  providing  penalty  for  counterfeiting  bank 
notes. 

4  Cr.  168-171,  2  L.  584.  STHRESHLBY  v.  UNITED  STATES. 

Office  —  Effect  of  removal  from.—  A  collector  of  revenues  has  no 
authority  to  receive  duties  after  his  removal  from  office,  though 
they  became  payable  while  he  was  in  office,  p.  171. 

Rule  applied  in  Cutts  v.  United  States,  1  Gall.  74,  F.  C.  3,522.  And 
see  note,  10  Am.  St  Rep.  856,  citing  principal  case  to  the  point  that 
sureties  on  official  bond  are  not  liable  for  acts  committed  after  re- 
moval of  principal  from  office. 

Miscellaneous  citations.— Cited  also  in  Calhoun  y.  Levy,  33  La* 
Ann.  1298,  but  not  in  point 

4  Cr.  172-177,  2  L.  585,  MARSHALL  y.  CURRIB. 

Iiand  —  Description  of.— If  monuments  mentioned  in  a  deed  are 
uncertain,  courses  and  distances  may  identify  or  dispense  with 
them,  p.  176. 
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Cited  in  Hlgneras  v.  United  States,  5  WalL  836,  18  L.  471,  to  the 
point  that  monuments,  when  certain,  control  courses  and  distances; 
McNeel  y.  Herold,  11  Gratt  815,  as  to  description  in  entry  upon 
public  lands. 

4  Cr.  177-170,  2  L.  685,  VIBRS  v.  MONTGOMBBT. 

Eqtdty  Jurisdiction.— Equity  will  not  interfere  between  a  donee 
of  land  by  deed  and  a  devisee  under  a  will  of  the  donor,  In  absence 
of  fraud,  p.  178. 

Cited  in  Boyd  y.  Anderson,  1  Overt.  443,  as  to  conveyance  of  land 
containing  invalid  warranty. 

4  Cr.  179-180,  2  L.  587,  DIGGS  y.  WOLCOTT. 

Injunction.— A  United  States  court  cannot  enjoin  proceedings  In 
a  State  court,  p.  179. 

This  case  has  been  recognized  as  an  authority  of  considerable 
Importance,  as  the  citing  cases  Indicate.  It  Is  cited  and  the  prin- 
ciple is  applied  in  Peclc  y.  Jenness,  7  How.  625,  12  L.  846,  holding 
that  attachment  on  mesne  process  of  State  court  could  not  be  de- 
feated by  subsequent  decree  of  bankruptcy  rendered  by  District 
Court;  Biggs  v.  Johnson  County,  6  Wall.  195,  18  L.  776,  as  to  validity 
of  State  court  to  enjoin  proceedings  in  United  States  court;  United 
States  y.  Keolculc,  6  Wall.  517,  18  L.  934,  on  same  point;  Watson  v. 
Jones,  13  Wall.  719,  20  L.  672,  affirming  the  rule;  Dial  v.  Beynolds, 
96  U.  S.  341,  24  L.  64^  applying  the  rule  in  a  case  respecting  fore- 
closure proceedings;  dissenting  opinion,  Providence,  etc.,  S.  S.  Co. 
y.  HiU  Mfg.  Co.,  109  U.  S.  607,  27  L.  1048,  3  S.  Ot  620,  majority 
holding  that  proceedings  in  District  Court  relating  to  liability  of 
shipowners  for  damage  to  goods,  talse  precedence  over  proceedings 
in  State  courts;  In  re  Sawyer,  124  U.  S.  220,  31  L.  409,  8  S.  Ct  492, 
holding  injunction  cannot  Issue  from  Circuit  Court  to  restrain  re- 
moval of  municipal  officer;  The  Celestlne,  1  Biss.  12,  F.  C.  2,541, 
where  domestic  vessel  seized  under  State  statute;  Amory  v.  Amory, 

3  Biss.  271,  F.  O.  334,  holding  that  United  States  courts  cannot  im- 
peach decree  of  State  court  having  Jurisdiction;  Buggies  v.  Simon- 
ton,  3  Biss.  330,  F.  C.  12,120,  as  to  sale  of  property  under  decree  of 
State  court;  City  Banlc  of  New  Yorli  y.  Slcelton,  2  Blatchf.  28,  F.  0. 
2,740,  following  and  applying  the  doctrine;  Dennistoun  y.  Draper, 

4  Blatchf.  339,  F.  C.  3,804,  holding  further  as  to  removal  of  causes 
from  State  courts;  Evans  v.  Peclc,  2  Fllpp,  271,  274,  F.  O.  4,566, 
denying  power  of  Federal  court  to  enjoin  action  of  trespass  in  State 
court;  Perry  Mfg.  Co.  y.  Brown,  2  Wood.  &  M.  469,  F.  O.  11,015, 
holding  construction  of  State  statutes  by  State  courts  conclusive; 
Sumner  v.  Marcy,  3  Wood.  &  M.  119,  F.  C.  13,609,  under  facts 
similar  to  principal  case;  Hutchinson  v.  Green,  2  McCrary,  476,  6 
Fed.  838^  as  to  disposition  of  property  under  control  of   State 
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court;  Tick  Wo  v.  Crowley,  11  Sawy.  423,  425.  26  Fed.  208,  209, 
as  to  service  of  warrant  Issued  by  Police  Court;  Clark  v.  Binnrlugrer. 

I  3  Bank.  Reg.  130;  S.  C,  38  How.  Pr.  345,  as  to  proceedings  for  disso- 

lution of  partnership;  Wagner  v.  Drake,  31  Fed.  851,  extending 
prohibition  to  injunctions  issued  to  parties  before  State  courts; 
TeflPt  V.  Sternberg,  40  Fed.  4,  as  to  disposition  of  property  held 

;3  under  mesne  process  of  State  court;  Dillon  v.  Kansas  City,  etc.,  Ry. 

Co.,  43  Fed.  Rep.  Ill,  applying  the  rule;  Whitney  v.  Wilder,  54  Fed. 
555,  13  U.  S.  App.  180,  as  to  acts  of  administrator  in  distributing 
funds;  Reinach  v.  Atlantic,  etc.,  Ry.  Co..  58  Fed.  44,  as  to  acts 
of  receiver  appointed  by  State  court;  Worthy  v.  Lyon,  18  Ala.  787, 
holding  that  one  State  court  will  not  interfere  with  proceedings  in 
another  of  co-ordinate  jurisdiction;  Ex  parte  Hill,  38  Ala.  462,  but 
holding  that  State  court  could  determine  question  of  fact  in  case  of 
arrest  by  marshal  of  Confederate  States  under  conscript  laws; 
City  of  Opelika  v.  Daniel,  59  Ala.  215,  as  to  interference  by  one  State 
with  proceedings  in  another;  Strozler  v.  Howes,  30  Ga.  580,  as  to  in- 
ability of  State  court  to  enjoin  proceedings  in  Federal  courts; 
Munson  v.  Harroun,  34  111.  423,  85  Am.  Dec.  317,  on  same  point; 
Ex  parte  Holman,  28  Iowa,  106,  4  Am.  Rep.  169,  as  to  habeas  corpus 
to  procure  release  of  prisoner  held  under  order  of  Federal  court; 
Goodrich  v.  Hunton,  29  La.  Ann.  376,  holding  that  suit  pending  In 
State  court  to  enjoin  execution  of  judgment  of  same  court  cannot 
be  removed  to  Federal  court;  Watson  v.  Bondurant,  30  La.  Ann. 
(pt  1),  8,  as  to  auxiliary  proceeding  in  State  court;  discussed  and 
principle  applied  in  Brown  v.  Wallace,  4  Gill  &  J.  496,  2  Bland 
Ch.  603,  as  to  courts  of  concurrent  jurisdiction  in  same  State;  Hill 
Mfg.  Co.  V.  Providence,  etc.,  S.  S.  Co.,  113  Mass.  500,  18  Am.  Rep. 
532,  holding  proceedings  In  State  court  against  shipowner  for  loss 
of  goods,  not  affected  by  subsequent  proceeding  in  Federal  court; 
Stone  V.  Sargent,  129  Mass.  507,  holding  State  Supreme  Court  has 
jurisdiction  over  bill  of  exceptions  from  order  of  superior  judge  re- 
moving cause  to  Federal  court;  Carroll  v.  The  Bank,  Harr.  Ch. 
(Mich.)  204,  as  to  proceedings  In  courts  of  sister  States;  Rushwortb 
v.  The  Judges,  58  N.  J.  L.  101,  32  Atl.  745,  holding  further  as  to 
appellate  jurisdiction  of  Federal  courts;  Mead  v.  Merritt,  2  Paige, 
404,  as  to  proceedings  in  courts  of  sister  States;  also  in  Boyd  v. 
Hawkins,  2  Dev.  Eq.  337,  on  same  point;  Chapln  v.  James,  11  R.  L 
89,  23  Am.  Rep.  415,  as  to  process  of  Federal  courts;  Lockwood  v. 
Nye,  2  Swan,  521,  58  Am.  Dec.  76,  as  to  attachment  issued  by 
court  of  sister  State.  Approved  in  Dorr's  Admr.  v.  Rohr,  82  Va.  370, 
3  Am.  St.  Rep.  114;  Edwards,  etc.,  Co.  v.  Sprague,  76  Me.  62;  note 
to  Smith  V.  Schroed,  2  McCrary,  444;  Klttredge  v.  Emerson,  15  N. 
H.  269,  270,  discussing  general  subject. 

Distinguished  In  Moran  v.  Sturges,  154  U.  S.  268,  38  L.  985,  14  S. 
Ct.  1022,  as  to  admiralty  proceeding  to  enforce  maritime  lien,  Dis- 
trict Court  having  exclusive  jurisdiction;  Perry  v.  Sharpe,  8  Fed. 
23,    holding    that    injunction    prayed    for    before    removal    from 
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State  court  may  be  granted  in  Federal  court;  Texas,  etc.,  .Ry.  Co. 
V.  Kuteman,  54  Fed.  551,  13  U.  S.  App.  99,  holding  that  Federal 
court  may  enjoin  prosecution  in  State  courts  of  multiplicity  of 
suits  not  actually  begun;  Fisher  v.  Lord,  9  Fed.  Cas.  135,  where 
parties  subject  to  jurisdiction  of  Federal  courts;  Irving  v.  Hughes, 
13  Fed.  Cas.  13,  and  Yeadon  v.  Bank,  30  Fed.  Cas.  797,  holding  that 
while  Federal  court  cannot  enjoin  proceedings  in  State  court  it 
may  enjoin  party  from  suing  contrary  to  bankrupt  act  of  con- 
gress; Gay  V.  Brierfleld,  etc.,  Co.,  94  Ala.  311,  33  Am.  St  Rep.  129, 
11  So.  356,  holding  that  pendency  of  suit  in  Federal  court  against 
insolvent  corporation  does  not  oust  jurisdiction  of  State  court  to 
entertain  bill  by  creditors  not  parties  to  former  suit  in  Federal 
court 

4  Cr.  180-181,  2  L.  688,  WOOD  v.  LIDB. 

Writ  of  error.— If  writ  be  served  before  return  day  It  may  be 
returned  after,  even  at  subsequent  term,  p.  181. 

This  rule  has  been  directly  applied  in  Pickett's  Heirs  v.  Legerwood, 
7  Pet  147,  8  L.  639,  and  Sparrow  v.  Strong,  3  Wall.  103,  18  L.  49. 
See  also  note,  1  Blackf.  6,  on  general  subject.  While  approving 
the  principle,  the  following  cases  have  dismissed  appeals  where 
the  record  did  not  show  proper  survice  and  return:  Yillabolos  v. 
United  States,  6  How.  90,  12  L.  350;  Buford  v.  Hickman,  Hemp. 
234,  F.  O.  2,114a;  State  v.  Kennedy,  18  N.  J.  L.  24,  25;  and  State 
V.  Commissioners,  etc.,  37  N.  J.  L.  395.  See  also  McCoy  v.  Lemons, 
Hemp.  216,  F.  C.  8,730a,  where  appearance  held  to  be  waiver  of 
service. 

Overruled  in  Grigsby  v.  Purcell,  99  U.  S.  507,  25  L.  354. 

Writ  of  error.—  Service  of,  is  the  lodging  a  copy  for  the  adverse 
party  with  clerk  of  court  rendering  the  judgment,  p.  181. 

4  Cr.  185-202,  2  L.  591,  FITZSIMMONS  v.  NEWPORT  INS.  CO. 

Marine  insurance  —  Forfeltiire.— Mere  intention  to  enter  block- 
aded port  is  not  breach  of  blockade;  there  must  be  an  actual  at- 
tempt to  enter,  knowing  the  fact  of  blockade,  p.  200. 

Cited  generally  in  note  to  Olivera  v.  Insurance  Co.,  3  Wheat  197, 
4  L.  368,  on  general  subject,  and  in  The  Delta,  Blatchf.  Pr.  134,  135, 
F.  C.  3,777,  collecting  authorities.  See  also  United  States  v.  Tropic 
Wind,  28  Fed.  Cas.  219. 

Rule  limited  in  The  Empress,  Blatchf.  Pr.  178,  179,  F.  C.  4,477, 
and  The  Nyade,  Newb.  372,  F.  C.  7,046,  where  intention  coupled 
with  knowledge  of  facts  held  to  be  sufficient.  In  United  States  v. 
Packages,  27  Fed.  Cas.  286,  the  principal  case  has  been  cited  as 
holding  that  mere  sailing  with  intent  to  enter  blockaded  port  con- 
stitutes breach  of  blockade. 


i 


4Cr.2(»-215  Notes  on  U.  S.  Reports.  278 

Admiralty.— Sentence  of  a  foreign  Court  of  Admiralty  is  conclu- 
^  sive  evidence  with  respect  to  what  it  professes  to  decide,  p.  198. 

Affirmed  in  Groudson  v.  Leonard,  4  Gr.  435,  2  L.  670.  Glted  and 
principle  applied  In  Plnson  v.  Ivey,  1  Yerg.  350,  as  to  adjadlcation 
regarding  title  to  land.  See  note,  75  Am.  Dec.  724,  on  genei*al 
subject  of  effect  of  judgments  in  rem. 

Admiralty.— A  ship  warranted  to  be  American  is  impliedly  war- 
ranted to  conduct  as  American,  and  knowingly  attempting  to  enter 
blockaded  port  forfeits  that  character,  p.  198. 

4  Cr.  202-208,  2  L.  596,  MARSHALL  v.  DELAWARE  INS.  00. 

Marine  insurance  —  Abandonment.—  The  State  of  the  loss  at  the 
time  of  the  offer  to  abandon  fixes  the  right  to  abandon,  p.  206. 

This  rule  has  been  applied  in  Bradlle  y.  Insurance  Go.,  12  Pet  897, 
9  L.  1132,  where  value  of  vessel  at  place  where  repairs  must  be 
made,  held  to  govern  right;  Orient  Ins.  Go.  v.  Adams,  123  U.  S.  75, 
81  L.  67,  8  S.  Gt  72,  where  abandonment  in  good  faith  held  not 
affected  by  change  In  circumstances  rendering  repairs  less  expen- 
sive;  Peele  v.  Insurance  Go.,  3  Mason,  37,  F.  0.  10,905,  holding 
further,  act  of  underwriter  in  taking  possession  constituted  accept- 
ance of  abandonment;  Humphreys  v.  Insurance  Go.,  8  Mason,  436, 
F.  G.  6,871,  holding  that  where  abandonment  not  made  when  right 
accrued,  but  vessel  repaired,  owner  could  not  afterwards  abandon; 
Fuller  V.  Insurance  Go.,  31  Me.  327,  as  to  repair  of  vessel  by  pur- 
chaser after  abandonment;  Dorr  v.  Insurance  Go.,  4  Mass.  229,  and 
note  to  same  case,  p.  232,  on  general  subject;  Radcliff  v.  Goster,  1 
Hoff.  Gh.  103,  holding  offer  must  be  based  upon  information  of 
facts  sufficient  to  warrant  abandonment;  Montgomery  v.  Insurance 
Go.,  4  Binn.  470,  but  holding  that  where  assured  does  not  abandon 
he  may  recover  to  extent  of  loss.  See  also  note  to  Beale  v.  Pettlt,  1 
Wash.  244,  F.  O.  1,158,  on  general  subject 

Marine  insurance.— In  case  of  capture,  right  to  abandon  ceases 
with  final  decree  of  restitution,  p.  208. 

Glted  in  Olivera  v.  Union  Ins.  Go.,  3  Wheat  195,  4  L.  868,  and 
principle  applied  where  vessel  detained  in  blockaded  port;  Adams 
V.  Insurance  Go.,  3  Binn.  293,  where  offer  made  after  decree,  but 
before  actual  restitution.  Gited  also  in  Peele  v.  Insurance  Go.,  8 
Mason,  65,  67,  F.  G.  10,905,  In  discussion  of  general  subject 

4  Gr.  209-215,  2  L.  598,  McILVAINE  v.  GOX'S  LESSEE. 

[See  2  Gr.  280,  2  L.  279.] 

Sovereignty.— The  several  States  of  the  Union  became  entitled 
on  July  4,  1776,  to  the  rights  and  powers  of  sovereign  States^  bo  far 
as  respects  their  Internal  regulations,  p.  212. 
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Role  applied  in  dissenting  opinion,  Scheible  v.  Baclio,  41  Ala.  454, 
majority  holding  governments  of  Confederate  States  were  govern- 
ments de  facto,  and  that  validity  of  contracts  made  under  them 
must  be  tested  by  Ck»nstitution  as  then  existing;  dissenting  opinion, 
McElvain  v.  Mudd,  44  Ala.  70,  majority  holding  that  emancipation 
proclamation  did  not  of  itself  determine  status  of  slaves,  and  thus 
did  not  invalidate  contracts  relating  to  them;  Commonwealth  v. 
Philadelphia,  etc.,  R.  R.  Co.,  62  Pa.  St  292,  1  Am.  Rep.  403,  holding 
constitutional,  act  taxing  tonnage  of  railroads;  Sporrer  v.  Eifier,  1 
Heisk.  637,  sustaining  power  of  State  to  provide  rules  of  evid^pce 
for  its  own  courts.  And  see  Dred  Scott  v.  Sandford,  19  How.  502, 
15  L.  741,  where  subject  discussed  generally. 

CitlzenBhlp.—  Where  State  of  New  Jersey,  by  act  of  1776,  asserted 
its  right  to  allegiance  of  all  persons  born,  and  at  that  time  residing 
within  the  State,  the  act  of  such  person  in  afterwards  leaving  and 
adhering  to  the  crown  did  not  render  him  an  alien,  p.  214. 

Principle  applied  by  following  citing  cases:  Dissenting  opinion, 
Shanics  v.  Dupont,  3  Pet.  265,  7  L.  674,  majority  holding  that  mar- 
riage of  woman  to  alien  does  not  destroy  her  allegiance;  Dred  Scott 
v,  Sandford,  19  How.  577,  15  L.  772,  as  to  effect  of  Declaration  of 
Independence;  Jones  v.  McMasters,  20  How.  20,  15  L.  810,  where 
burden  of  proof  held  to  be  on  party  asserting  change  of  allegiance; 
White  V.  Burnley,  20  How.  250,  15  L.  890,  as  to  citizenship  of 
person  forced  to  leave  Texas  prior  to  independence,  and  holding 
farther  as  to  effect  of  intention;  Boyd  v.  Thayer,  143  U.  S.  163,  36 
L.  110,  12  S.  Ct  382,  holding  that  declaration  of  Intention  by  father 
doring  son's  minority  fixes  status  of  latter;  Cornwall  v.  Hoyt,  7 
Conn.  427,  holding  abandonment  of  country  and  adhering  to  public 
enemy,  on  part  of  husband,  restores  wife  to  capacity  as  feme  sole; 
Brooks  v.  Clay,  8  A.  K.  Marsh.  550,  1  Litt  (Ky.)  206,  where  expatri- 
tation  held  not  to  worrt  forfeiture  of  property  already  acquired; 
Trimbles  v.  Harrison,  1  B.  Mon.  143,  where  fact  of  remaining  in 
country  after  treaty  of  peace,  held  prima  facie  an  election  of 
allegiance;  dissenting  opinion.  State  ex  rel.  Thayer  v.  Boyd,  31  Neb. 
750,  48  N.  W.  759,  majority  holding  that  act  of  congress  admitting 
territory  into  Union  does  not  ipso  facto  render  inhabitants  citizens 
(see  143  U.  S.  163,  36  L.  110,  12  S.  Ct.  382,  supra);  Munro  v.  Merchant, 
28  N.  Y.  34,  holding  son,  bom  of  alien  parents  during  temporary 
residence,  to  be  alien  if  he  adopts  foreign  residence  of  parents; 
Dupont  V.  Pepper,  Harper*s  Eq.  18,  citing  to  point  that  marriage 
with  officer  of  foreign  government  does  not  divest  wife  of  citizen- 
ship; Kilpatrick  v.  Sisneros,  23  Tex.  125,  holding  status  of  residents 
of  Texas  fixed  by  act  declaring  independence;  dissenting  opinion. 
Read  v.  Read,  5  Call  (Va.),  198,  majority  holding  that  British  sub- 
ject bom  before  Revolution,  could  not,  before  treaty  of  peace,  inherit 
lands  in  this  country.  See  also  note  to  Jackson  v.  Clarke,  3  Wheat 
12,4  L.  322. 
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Distinguished  In  Inglls  v.  Trustees,  3  Pet.  124,  125,  160,  163,  171, 
7  L.  626,  627.  639,  640,  642,  where  person  who  left  country  previous 
to  Declaration  of  Independence,  held  never  to  have  been  citizen; 
Hebron  v.  Colchester.  5  Day,  173,  where  British  subject  coming  to 
this  country  previous  to  Declaration  of  Independence,  held  to  have 
become  legally  settled  by  purchase  of  lands  after  treaty  of  peace; 
Jackson  v.  White,  20  Johns.  320.  where  person  claiming  citizenship 
remained  in  country  only  as  prisoner  of  war. 

4  Cr.  216-218,  2  L.  600,  UNITED  STATES  v.  BRIG  UNION. 

Jurisdiction  —  Appeal.— Dismissed  for  want  of  Jurisdictional 
facts,  p.  217. 

Cited  In  Dred  Scott  v.  Sandford,  19  How.  473,  15  L.  728,  collecting 
authorities  on  averment  of  Jurisdictional  facts. 

Jurisdiction  —  Appeal.— Oral  testimony  admitted  to  determine 
value  of  property  in  dispute  for  purposes  of  Jurisdiction,  p.  217. 

Cited  in  Elgin  v.  Marshall,  106  U.  S.  580,  27  L.  250.  1  S.  Ct.  487, 
holding  affidavits  admissible;  Ringgold*s  Case,  1  Bland  Ch.  24, 
admitting  affidavits  and  holding  further  as  to  notice  to  adverse 
party;  followed  In  Harris  v.  Hopson,  5  Tex.  533.  Cited  in  Dryden 
V.  Swinburn,  15  W.  Va.  250,  holding  statement  of  record  of  lowef 
court  that  value  has  been  proved,  sufficient  to  establish  Jurisdiction. 
The  rule  has  also  been  approved  in  The  Philadelphlan,  60  Fed. 
428,  21  U.  S.  App.  90,  discussing  general  subject 

Appeal  and  error.—  Appraisement  made  by  order  of  court  is  best 
though  not  conclusive  evidence  of  value  of  matter  in  dispute,  p.  217. 

4  Cr.  219-224,  2  L.  601,  PAWLING  v.  UNITED  STATES. 

Demurrer  to  evidence.— Testimony  is  to  be  taken  most  strongly 
agamst  party  demurring,  p.  222. 

The  following  citing  cases  affirm  and  apply  this  principle:  Colum- 
bian Ins.  Co.  V.  Catlett,  12  Wlieat.  389,  0  L.  G67,  as  to  evidence  of 
usage  of  trade;  Pleasants  v.  Fant,  22  Wall.  121,  22  L.  783,  holding 
furtlier  as  to  charge  to  Jury  regarding  burden  of  proof;  Unltsd 
States  V.  Williams,  1  Ware,  178,  F.  C.  10,724,  holding,  however,  that 
party  demurring  admits  only  facts  fairly  inferred  from  evidence; 
Hathaway  v.  East  Tennessee,  etc.,  R.  R.  29  Fed.  Rep.  491,  as  to 
evIdtMice  of  negligence;  Mt.  Adams,  etc.,  Ry.  Co.  v.  Lowery,  74 
Fed.  409,  43  U.  S.  App.  408,  holding  further  as  to  sufficiency  of  evi- 
dence; Catlln  V.  Gilder's  Exrs.,  3  Ala.  545,  holding  that  party  having 
offer(*d  evidence  may  not  withdraw  it  and  demur  to  evidence  ad- 
duced by  adverse  party;  Southern  Life  Ins.  Co.  v.  Gray,  3  Fla.  265, 
as  to  evidence  of  contract;  Uiggs  v.  Shehee,  4  Fla.  384,  holding  as  to 
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effect  where  evidence  uncertain  and  contradictory;  Wilkinson  v. 
Railroad  Co.,  35  Fla.  85.  17  So.  72.  affirming  preceding  case;  Phillips 
V.  DIckerson,  85  111.  15,  as  to  facts  admitted  by  demurrer;  Joliet, 
etc.,  Ry.  Co.  V.  Velie,  140  111.  62.  29  N.  E.  707,  as  to  evidence  of 
negligence;  Hanna  v.  Pegg,  1  Blackf.  186,  as  to  evidence  of  assign- 
ment of  promissory  note;  Llndley  v.  Kelley,  42  Ind.  800,  holding 
further,  bill  of  exceptions  will  not  lie  where  there  Is  demurrer  to 
evidence;  Willcutts  v.  Insurance  Co.,  81  Ind.  303,  as  to  effect  of 
conflict  in  evidence;  Talkington  v.  Parish,  89  Ind.  203,  as  to  evi- 
dence of  fraud  In  conveyance;  Cleveland,  etc.,  Ry.  Co.  v.  Adair, 
12  Ind.  App.  590,  39  N.  B.  679,  discussing  what  evidence  may  be 
demurred  to;  Stanchfleld  v.  Palmer,  4  6.  Greene,  24,  as  to  evidence 
tending  to  prove  partnership;  Chewnlng  v.  Gatewood,  5  How. 
(Miss.)  555,  holding  that  demurrer  to  evidence  of  presentation  of 
note  admits  fact;  Nolan  v.  Shickle,  3  Mo.  App.  309,  as  to  evidence 
of  contributory  negligence  and  holding  further  as  to  sufficiency  of 
evidence.  See  also  the  following  notes,  discussing  the  general  sub- 
ject: 11  Wheat  183.  6  L.  448;  1  Blackf.  110;  8  Ind.  270;  1  Hill,  472. 
Cited  generally  in  discussion  in  Muhlman  v.  Insurance  Co.,  6 
W.  Va.  514. 

Escrow  —  Evidence  —  Principal  and  surety.— Stipulation  by  a 
surety  that  a  bond  is  not  to  be  delivered  until  other  sureties  sign 
renders  the  instrument  an  escrow;  and  parol  evidence  is  admissible 
to  show  such  stipulation,  p.  223. 

The  citing  eases  are  numerous  and  show  various  applications  6f 
this  principle.  The  rule  is  applied  In  Philadelphia,  etc.,  R.  R.  Co. 
V.  Howard,  13  How.  334.  14  L.  169.  holding  parol  evidence  admis- 
sible to  show  deed  not  fully  executed;  Ware  v.  Allen,  128  U.  S.  597, 
32  L.  565,  9  S.  Ct  176,  where  cases  on  subject  ar6  collected  and 
discussed;  Burke  v.  Dulaney.  153  U.  S.  235,  38  L.  700,  14  S.  Ct.  818, 
as  to  promissory  note  delivered  conditionally;  United  States  v. 
Hammond,  4  Biss.  286.  F.  C.  15,292,  under  facts  similar  to  those 
in  principal  case;  Virginia  v.  Evans,  1  Cr.  C.  C.  582,  P.  C.  16,969, 
holding  sureties  competent  witnesses  as  to  provisions  in  bond; 
Piles  V.  Plum,  2  Cr.  C.  C.  32.  F.  C.  11,165,  where  defendants  in  joint 
action  of  trespass  held  competent  witnesses  for  each  other,  if  they 
plead  severally;  Brown  v.  Brown.  1  Wood.  &  M.  330,  P.  C.  1,994,  as 
to  deed  of  gift;  Cowen  v.  Adams,  78  Fed.  551,  47  U.  S.  App.  676,  as  to 
deed;  Bibb  v.  Reid,  3  Ala.  91  as  to  executor's  bond;  Morgan  v. 
Smith,  29  Ala.  286,  to  point  that  deed  cannot  he  delivered  to  grantee 
as  escrow;  Sharp  v.  AUgood,  100  Ala.  186,  14  So.  17,  as  to  note  signed 
by  surety  on  condition  that  another  surety  be  obtained;  State  v. 
Wallis,  57  Ark.  73,  20  S.  W.  812,  as  to  bond  of  special  attorney  for 
State;  Hoboken  Bank  v.  Phelps,  34  Conn.  103,  as  to  bond  securing 
loan;  Crawford  v.  Foster,  6  Ga.  204.  50  Am.  Dec.  328.  applying  the 
rule;  Pepper  v.  State,  22  Ind.  411,  412,  85  Am.  Dec.  439,  440,  as  to 
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bond  of  county  treasnrer.  Followed  in  Allen  y.  Mamey,  65  Ind.  401, 
32  Am.  Rep.  75.  Oited  in  McCramer  r.  Thompson,  21  Iowa,  248,  250, 
where  authorities  are  collected  and  discussed;  MiUett  y.  Parker,  2 
Met  (Ky.)  614,  holding  surety  to  be  competent  witness  to  show 
condition;  Ghamberlin  y.  Brewer,  3  Bush  (Ky.),  570,  as  to  sherifTs 
bond;  Wells  y  Dill,  1  Mart  (La.)  (N.  S.)  504,  as  to  bond  of  ad- 
ministrator; McNamara  y.  Jarris,  2  La.  Ann.  592,  holding  further 
as  to  negligence  of  principal  in  performing  condition;  Canal,  etc.,  Co. 
V.  Brown,  4  La.  Ann.  546,  but  holding  that  surety  must  retract 
within  reasonable  time  after  failure  of  condition;  Hall  y.  Parker,  37 
Mich.  593,  26  Am.  Rep.  542,  where  surety  released  because  of  failure 
of  condition;  McCullough  y.  Day,  45  Mich.  557,  8  N.  W.  536,  holding, 
however,  that  evidence  of  intention  must  be  clear;  Linn  Co.  v. 
Farris,  52  Mo.  77,  14  Am.  Rep.  391,  and  further  as  to  effect  of  fraud 
in  securing  signatures  of  sureties;  Ay  res  y.  Milroy,  53  Mo.  922,  14 
Am.  Rep.  470,  as  to  promissory  note  delivered  conditionally;  State 
y.  Potter,  63  Mo.  219,  227,  21  Am.  Rep.  443,  449,  where  cases  are 
collected  and  discussed;  Gay  v.  Murphy,  134  Mo.  107,  56  Am.  St  Rep. 
501,  34  S.  W.  1093,  holding  further  as  to  burden  of  proof.  Followed 
in  State  Bank  v.  Evans,  15  N.  J.  L.  162,  28  Am.  Dec.  405.  See  also 
Ordinary  v.  Thatcher,  41  N.  J.  L.  417,  32  Am.  Rep.  236,  approving 
preceding  case;  Black  v.  Lamb,  12  N.  J.  Eq.  117,  as  to  indfemnity 
bond;  People  v.  Bostwick,  32  N.  Y.  453,  as  to  bond  securing  loan; 
Whitford  v.  Laidler,  94  N.  Y.  152,  46  Am.  Rep.  136,  as  to  lease. 
Cited  and  principle  applied  in  Mil  liken  v.  Brown,  1  Rawle,  399,  where 
receipt,  not  under  seal,  to  one  of  several  joint  debtors  for  his  pro- 
portion of  debt,  held  to  discharge  others.  Followed  in  Sullivan  v. 
WUliams,  43  S.  C.  507,  21  S.  E.  649.  Approved  in  McCormick,  etc., 
Co.  v.  Faulkner,  7  S.  Dak.  366,  58  Am.  St  Rep.  841,  64  N.  W.  164, 
and  principle  applied  to  promissory  note;  Brown  v.  State,  18  Tex. 
App.  328,  holding  as  to  effect  of  delivery  to  obligee;  State  Bank  v. 
Burton,  etc.,  Co.,  14  Utah,  423,  48  Pac.  403,  holding  further  thnt 
promissory  note  containing  conditional  guaranty  may  be  delivered 
to  payee.  Followed  in  Fletcher  y.  Austin,  11  Vt  449,  84  Am.  Dec. 
699.  Applied  in  Smith  v.  The  Bank,  32  Vt  350,  353,  76  Am.  Dec. 
183,  186,  as  to  deed.  Followed  in  Ward  v.  Churn,  18  Gratt  811,  812, 
98  Am.  Dec.  756,  757.  Cited  in  notes,  28  Am.  Dec.  679,  680,  and  25 
Am.  Rep.  706,  707,  708,  709,  on  general  subject.  Approved  in  Hodge 
v.  Bank,  7  Ind.  App.  98,  34  N.  E.  124,  and  Floumoy  v.  Andrews,  5 
Mo.  515,  in  discussion.    See  also  2  Hill,  586,  note. 

The  principal  case  has  been  distinguished  in  the  following  cases 
where  the  instrument  was  perfect  on  its  face  and  delivered  uncon- 
ditionally: Dair  V.  United  States,  16  Wall.  5,  21  L.  493;  Riley  v. 
Johnson,  10  Ga.  419;  Guard  v.  Bradley,  7  Ind.  605;  Deardorff  v. 
Foresman,  24  Ind.  483;  State  v.  Pepper,  31  Ind.  85;  Carroll  County 
v.  Ruggles,  69  Iowa,  273,  275,  58  Am.  Rep.  225,  226,  28  N.  W.  592, 
593;  State  v.  Peck,  53  Me.  289,  296;  Bank  v.  Smith,  5  Ohio,  222; 
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Bank  y.  Gass,  31  Yt  319;  Nash  r.  Fugate,  24  Gratt.  213,  18  Am. 
Rep.  645,  and  see  same  case  on  rehearing,  32  Gratt.  607,  34  Am. 
Rep.  788;  and  In  King  County  y.  Ferry,  5  Wash.  St  545,  34  Am.  St 
Rep.  887,  32  Pac.  541.  Distinguished  also  In  Mathis  y.  Morgan,  72 
Ga.  530,  53  Am.  Rep.  850,  holding  surety  estopped  from  claiming 
delivery  as  escrow  when  such  delivery  afforded  opportunity  for 
forgery  of  names  of  cosureties;  In  State  v.  Ohrlsman,  2  Ind.  132; 
Carter  y.  Moulton,  51  Kan.  14,  37  Am.  St  Rep.  2G1;  32  Pac.  G3-1; 
Blnme  v.  Bowman,  2  Ired.  341;  Easton  v.  DriscoU,  18  R.  I.  321,  27 
AtL  446,  holding  rule  Inapplicable  where  Instrument  delivered  to 
obligee;  In  Taylor  v.  Jones,  3  La.  Ann.  621,  holding  judge  by  whom 
administrator's  bond  accepted  not  to  be  competent  to  prove  that 
bond  was  executed  conditionally;  and  in  Blckford  v.  Daniels,  2  N. 
H.  74,  holding  that  defeasance  dependent  for  delivery  upon  con- 
dition never  performed  will  not  render  absolute  deed  a  mortgage. 
The  principal  case  has  also  been  criticised  upon  this  point  in  Rus- 
sell V.  Freer,  56  N.  Y.  60;  State  v.  Lewis,  73  N.  O.  142,  143,  21  Am. 
Rep.  402,  463;  Dun  v.  Garrett,  03  Tenn.  658,  42  Am.  St  Rep.  940,  27 
8.  W.  1014  (collecting  cases);  and  Belden  v.  Hurlbut,  04  Wis.  566» 
60  N.  W.  358,  in  discussions  of  general  subject  Cited  but  not  fol- 
lowed in  Bopp  V.  Hansford,  45  S.  W.  748,  where  surety  signed 
renewal  of  guardian's  bond,  attempting  to  impose  condition  thdLt 
others  sign,  but  the  judge  accepting  it  did  not  understand  it  to  be 
conditionaL 

4  Cr.  224-236,  2  L.  603,  GRANT  v.  NAYLOR. 

Guaranty  —  Evidence.— Where  letter  of  credit  is  ambiguous  as  to 
name  of  party  to  whom  addressed,  parol  evidence  is  not  admissible 
to  show  intention  of  writer,  p.  235. 

Principle  applied  in  the  following  citing  cases:  Dissenting  opinion, 
Salmon,  etc.,  Co.  v.  Goddard,  14  How.  463,  14  L.  500,  majority  hold- 
ing parol  evidence  admissible  to  explain  equivocal  terms  in  a  memo- 
randum of  sale;  National  Bank  v.  Hall,  101  U.  S.  51,  25  L.  825,  as  to 
insufficiency  of  correspondence  purporting  to  authorize  cashing  of 
drafts;  Butler  v.  Thompson,  11  Blatchf.  538,  F.  C.  2,244,  holding 
memorandum  of  sale  made  by  broker  insufficient  under  statute; 
Warner  v.  Brinton,  20  Fed.  Cas.  237,  holding  void,  will  ambiguous  in 
its  words  and  containing  no  reference  to  anything  which  would  cure 
such  defect;  First  National  Bank  v.  Sowles,  46  Fed.  Rep.  732,  and 
Merchants'  Bank  v.  Armstrong,  65  Fed.  040,  where  representation 
by  directors  as  to  solvency  of  bank  held  insufficient,  under  Vermont 
statute,  to  charge  directors,  such  representation  not  being  addressed 
expressly  to  plaintiff;  Allen  v.  Booker,  2  Stew.  24,  10  Am.  Dec.  34, 
as  to  contract  for  purchase  of  land;  Woodbury  Bank  v.  Insurance 
Co.,  20  Conn.  382,  holding  parol  evidence  inadmissiblie  to  show  real 
party  to  contract  of  insurance;  Henderson  v.  Johnson,  6  Ga.  302, 
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holding  parol  evidence  inadmissible  to  show  consideration  for 
^aranty,  where  under  statute  such  consideration  must  be  evidenced 
by  writing;  Johnson  v.  Brown,  51  Ga.  5()0,  holding  further  as  to 
effect  of  alteration  in  letter  of  credit  without  drawer's  consent: 
Hodgklns  v.  Bond,  1  N.  H.  286,  holding  that  where  signature  was 
placed  on  blank  note,  a  guaranty  subsequently  written  by  payee 
was  not  suflScient  memorandum;  Ham  v.  Goodrich,  33  N.  H.  36;  Hick- 
man V.  Fargo,  1  Kan.  App.  709,  42  Pac.  386,  as  to  ball  bond;  Bell  v. 
Norwood,  7  La.  103,  remarking  that  guaranty  must  be  construed 
strictly  to  charge  guarantor;  dissenting  opinion  In  Succession  of  Ed- 
wards, 34  La.  Ann.  228,  majority  holding  that  authorization  of  agent 
to  bind  principal  by  agreement  required  to  be  In  writing,  may  be 
shown  by  parol;  Hood  v.  Bowman,  1  Freem.  Ch.  294,  respecting  a  con- 
tract to  convey  and  parol  proof  thereof.  Followed  In  Crane  v.  Specht 
39  Neb.  133,  42  Am.  St  Rep.  569,  57  N.  W.  1018;  Waters  v.  Travis,  9 
Johns.  462,  holding  parol  evidence  Inadmissible  to  vary  terms  of 
deed;  Lenington  v.  Campbell,  Tappan  (Ohio),  109,  holding  that  part 
performance  of  contract  to  convey  land  does  not  take  case  out  of 
sUtute.  Followed  in  McGovney  v.  State,  20  Ohio,  98.  Principle 
applied  in  dissenting  opinion,  Williamson's  Admr.  v.  Hall,  1  Ohio 
St  198,  majority  holding  that  mlsrecltal  of  condition  in  bond  may 
be  corrected  by  parol;  dissenting  opinion,  Brown  v.  Dyslnger,  1 
Rawle,  418,  majority  holding  parol  evidence  admissible  to  establish 
r  trust  In  case  of  purchase  of  land;  Sollee  v.  Warley,  1  Bailey  L,  622, 

■ 

holding  letter  of  credit  not  assignable  without  consent  of  writer: 
*  Patton  V.  McClure,  Mart  &  Y.  338,  holding  that  equity  will  not 

;  relieve  against  provisions  of  statute.     Followed  in  Allison  v.  Rut- 

ledge,  5  Yerg.  194;  Smith  v.  Montgomery,  3  Tex.  207,  where  letter  of 
credit  addressed  to  two  persons,  but  acted  upon  by  one  only  with- 
j  out  reference  to  other,  held  not  binding  on  guarantor.    See  also  note. 

28  Am.  Rep.  347,  on  general  subject  of  letters  of  credit,  and  note,  32 
Am.  Rep.  51,  on  subject  of  contract  by  letter. 
i  Distinguished  in  Bleeker  v.  Hyde.  3  McLean,   280,   F.   C.   1,537, 

where  letter  gave  general  credit  and  advances  made  afterwards 
I  approved  by  guarantor;  Loomis  v.  Smith,  17  Conn.  119,  where  parol 

I  evidence  held  admissible,  not  to  show  guaranty,  but  extent  of  debt; 

j  Michigan  Bank  v.  Peck,  28  Vt  207,  05  Am.  Dec.  237,  holding  th.it 

»  where  Initials  are  used  In  letter  of  credit,  parol  evidence  Is  admis- 

sible to  identify  parties. 

Miscellaneous  citations.—  Cited  in  Webster  v.  Wyser,  1  Stew.  188, 
to  point  that  in  any  action  there  can  be  but  one  plea  puis  darrein 
continuance;  also  In  WIehold  v.  Hermann.  2  Mont  610,  to  point  that 
complaint  must,  under  statute,  contain  Christian  names  of  parties. 
Erroneously  cited  In  United  States  v.  New  Bedford  Bridge.  1  Wood. 
&  M.  488,  F.  C.  15,867. 
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4  Cf  237-238,  2  L.  607,  WOODS  v.  YOUNG. 

Appeal  and  error  —  Continuance.—  Refusal  of  a  court  to  coDtinue 
a  cause  after  it  Is  at  issue  cannot  be  assigned  as  error,  p.  238. 

Cited  in  Wright  T.  Hollingsworth,  1  Pet.  168,  7  L.  98,  applying  rule 
to  refusal  of  court  to  allow  amendment  in  pleadings;  Earnshaw  v. 
United  States.  146  U.  S.  68,  36  L.  889,  13  S.  Ct.  15,  applying  the  rule; 
as  also  Isaacs  v.  United  States,  159  U.  S.  489,  40  L.  230,  16  S.  Ot.  52, 
under  similar  facts;  Texas,  etc.,  Ry.  Co.  v.  Nelson,  50  Fed.  Rep.  815, 
2  d.  S.  App.  213,  as  to  continuance  because  of  absence  of  material 
witness;  as  also  in  Richmond,  etc.,  Co.  v.  Dick,  52  Fed.  Rep.  380, 
8  U.  S.  App.  99;  and  Drexel  v.  True,  74  Fed.  13,  36  U.  S.  App.  611; 
Baker  v.  The  Bank,  74  Fed.  601,  41  U.  S.  App.  185,  as  to  refusal  to 
grant  continuance  upon  application  of  an  intervener;  Taylor  t. 
Powers,  3  Ala.  285,  where  principle  applied  to  refusal  to  allow 
revision  of  defective  bond;  White  v.  Trinity  Church,  5  Conn.  188,  as 
to  refusal  to  grant  new  trial;  Stone  v.  Stevens,  12  Conn.  227,  30  Am. 
Dec.  615,  as  to  refusal  to  set  aside  verdict;  State  v.  Hunt,  4  La.  Ann. 
439,  as  to  motions  for  continuance  in  criminal  cases;  also  in 
State  V.  Brette,  6  La.  Ann.  660,  and  State  v.  Muldoon,  9 
La.  Ann.  26,  on  same  point.  Followed  in  Babcock  v.  Scott. 
1  How,  (IVIiss.)  101,  and  Jameson  v.  Butler,  1  Neb.  119.  Cited 
and  applied  in  Romalne  v.  Norrls,  8  N.  J.  L.  82,  holding  it  to  be 
within  discretion  of  court  to  determine  when  motion  for  nonsuit 
shall  be  heard.  Followed  in  M'Courry  v.  Doremus,  10  N.  J.  L.  249; 
Crawford  v.  Railroad  Co.,  28  N.  J.  L.  482,  applying  rule  to  refusal 
to  allow  amendment  of  pleadings  as  to  substance.  So,  also,  in 
Bruch  V.  Carter,  32  N.  J.  L.  559;  People  v.  Colt,  3  Hill,  436,  as  to 
continuance  in  criminal  cases;  Clymer  v.  Thomas,  7  Serg.  &  R. 
180,  as  to  amendment  of  pleadings;  also  In  Burk  v.  Huber,  2  Watts, 
312,  on  same  point  Approved  in  Borden  v.  Houston,  2  Tex.  604,  and 
Ringgold's  Case,  1  Bland  Ch.  9,  discussing  general  subject. 

Denied  in  Brussard  v.  Trahan's  Heirs,  4  Mart.  (La.)  (O.  S.)  501. 
Distinguished  in  Gilliland  v.  Rappleyea,  15  N.  J.  L.  143,  holding  that 
where  verdict  has  been  set  aside  at  instance  of  plaintiff  it  is  error 
to  render  judgment  for  defendant  Discussed  in  Brooks  v.  Callo- 
way, 12  Leigh.  (Va.)  474,  but  holding  rule  otherwise  as  settled  In 
Virginia.  Limited  in  Logie  v.  Black,  24  W.  Va.  22,  and  Buster  v. 
Holland,  27  W.  Va.  534,  holding  that  abuse  of  discretion  in  refusing 
continuance  is  subject  for  inquiry  in  higher  court  Distinguished 
hi  Fowler  v.  Colton,  1  Plnn.  339,  and  Wisconsin  v.  Doty,  1  Pino* 
404,  under  statute. 

4  Cr.  23^-241.  2  L.  607,  YOUNG  v.  PRESTON. 

Contract  under  seal  — Part  performance.— If  a  contract  under 
seal  be  partly  performed,  and  further  performance  prevented  by 
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defendant,  remedy  mast  be  in  action  on  the  sealed  instrument  and 
not  in  assumpsit  upon  a  quantum  meruit,  p.  241. 

Cited  and  principle  applied  in  Walker  v.  Brown,  28  111.  384,  81  Am. 
Dec.  289,  holding  that  Implied  contract  cannot  exist  where  there  is 
express  contract  as  to  same  subject-matter;  Glendennen  ▼.  Paulsel, 

3  Mo.  232,  25  Am.  Dec.  436,  437,  holding  person  having  contract 
under  seal  to  do  work,  cannot,  upon  breach  of  contract  by  employer,' 
sue  in  assumpsit  for  work  and  labor;  Boston,  etc.,  Ck>.  y.  Smith,  13 
R.  1.  35,  holding  where  parties  liable  Jointly  under  specialty,  action 
does  not  lie  against  one  in  assumpsit;  Lie  wis  v.  Weldon,  3  Band. 
82,  ruling  similarly  in  case  of  a  series  of  dependent  contracts. 
Cited  approvingly,  but  without  particular  application  in  Garred  y. 
Doniphan,  10  Mo.  165.  See  also  note  to  Parker  v.  United  States, 
Pet  O.  C.  268,  F.  O.  10,750,  on  general  subject 

DisUuguished  in  Saxton  v.  Railway  Co.,  4  N.  Mex.  883  (202),  16 
Pac.  853,  holding  that  where  law  prescribes  form  of  corporate  seal, 
private  seal  of  chief  engineer  of  corporation  is,  therefore,  not  the 
corporate  seal,  and  corporation  may  be  sued  in  assumpsit  for  breach 
of  contract  to  which  such  seal  affixed. 

4  Cr.  241-293.  2  L.  608,  ROSE  y.  HIMELY. 

Foreign  Judgement  in  prize  case.—  The  authority  of  the  tribunal 
as  a  prize  court,  as  well  as  the  question  whether  property  was  so 
situated  as  to  be  subject  to  Jurisdiction,  may  be  inquired  into, 
p.  2G9. 

In  the  following  citing  cases  this  principle  is  affirmed  and  relied 
upon:  Hickey's  Lessee  v.  Stewart,  3  How.  762,  11  L.  819,  holding 
want  of  Jurisdiction  renders  Judgment  void;  Williamson  v.  Berry,  8 
How.  541,  12  L.  1190,  as  to  decree  of  court  of  equity;  Thompson  y. 
Whitman,  18  Wall.  461,  21  L.  899,  as  to  Judgment  of  State  court  in 
case  of  seizure  of  vessel  for  violation  of  State  statute;  Guaranty, 
etc.,  Co.  V.  Green  Cove,  etc.,  Co.,  139  U.  S.  147,  35  L.  120,  11  S.  Ct 
516,  as  to  decree  of  foreclosure;  Scott  v.  McNeal,  154  IT.  S.  46,  38  L. 
902.  14  S.  Ct  1113,  as  to  proceeding  in  Probate  Court;  Bell  v.  Ohio 
Life  &  Trust  Co.,  1  Biss.  270,  F.  C.  1,260,  holding  further,  priority 
of  Jurisdiction  determined  by  service  of  process;  The  J.  W.  French, 

5  Hughes,  432,  13  Fed.  919,  holding  void,  sentence  against  person  in 
suit  to  which  he  was  not  a  party,  and  which  was  not  in  rem  nor 
against  the  vessel;  Lincoln  v.  Tower,  2  McLean,  477,  486,  F.  C.  8,355, 
where  principle  is  applied  to  Judgments  of  sister  States;  Juando 
(Stoughton)  V.  Taylor,  2  Paine,  677,  678,  683,  F.  C.  7,558,  holding 
further  as  to  Jurisdiction  of  court  over  incidental  questions;  Ex 
parte  Norton,  44  Ala.  186;  Slocum  v.  Wheeler,  1  Conn.  439,  451,  454, 
457,  as  to  Jurisdiction  of  prize  court  over  property  of  enemy  seized 
on  land;  Holcomb  v.  Phelps,  16  Conn.  132,  as  to  Jurisdiction  of 
Irrobate  Court  to  order  sale  of  property;  Prltchett  v.  Clark,  8  Harr. 
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247.  holdjin^  as  to  effect  of  Judgment  where  Jurisdiction  fails;  also 
in  McNealy  v.  Gregory,  13  Fla.  446,  and  in  Opinion  of  Court  to 
Governor,  14  Fla.  306,  on  same  point;  Justices  v.  Selman,  6  Ga.  442, 
as  to  power  to  appoint  guardian;  Thomas  r.  People,  107  111.  527,  47 
Am.  Rep.  463,  holding  void,  decree  of  Probate  Court  ordering  sale  of 
property,  owner  being  alive;  Nooe  v.  Bradley,  3  Blacltf.  160;  Beard 
V.  Beard,  21  Ind.  327,  as  to  Jurisdiction  to  decree  alimony;  Melhop 
V.  Doane,  31  Iowa,  400,  401,  7  Am.  Rep.  149,  150,  holding  further  as  to 
effect  of  failure  of  Jurisdiction;  Maguire  v.  Hagrulre,  7  Dana  (Ky.), 
183,  as  to  Jurisdiction  in  action  for  divorce;  CucuUu  v.  La.  Ins.  Co., 
5  Mart  N.  S.  460,  16  Am.  Dec.  109,  in  proceedings  between  insurer  . 
and  insured  under  marine  Insurance  contract;  Palmer  v.  Oakley, 
3  Doug.  (Mich.)  490,  47  Am.  Dec.  67,  as  to  decree  of  Probate  Court 
appointing  guardian;  Gerault  v.  Anderson,   Walk.   (Miss.)   34,   12 
Am.  Dec.  525,  holding  void  decree  in  chancery  against  unrepresented 
deceased  person;  Latimer  v.  Union  Pac.  Ry.,  43  Mo.  109,  97  Am.  Dec. 
379,  as  to  Judgments  of  courts  of  sister  States;  also  in  Russell  y. 
Perry,  14  N.  H.  156,  and  Kittredge  v.  Emerson,  15  N.  H.  263,  267, 
on  same  point;  Pennywit  v.  Foote,  27  Ohio  St.  616,  22  Am.  Rep.  349, 
In  action  to  recover  on  foreign  Judgment;  Trutch  v.  Bunnell,  11  Or, 
60,  60  Am.  Rep.  457,  4  Pac.  589,  as  to  Jurisdiction  to  authorize  mort- 
gage by  guardian   of  ward's  land.     Discussed   and  followed   in 
Cheriot  y.  Foussat,  3  Binn.  250,  267,  as  to  decree  of  foreign  prize 
court  condemning  vessel;  Bailey  y.  Insurance  Co.,  3  Brev.  (S.  O.) 
369,  holding  sentence  of  foreign  Admiralty  Court  conclusive  as  to 
rights  under  marine  insurance  policy;  Miller  y.  Miller,  1  Bailey  L.  245, 
holding  Judgment  void  if  face  of  record  shows  want  of  Jurisdiction; 
James  y.  Smith,  2  S.  C.  187,  holding  further  as  to  mere  irregularity 
in  proceedings;  Lyles  v.  Bolles,  8  S.  C.  262,  as  to  Judgment  pro- 
nounced at  chambers;  McCreery  v.  Davis,  44  S.  C.  211,  51  Am.  St.  Rep. 
805,  22  S.  E.  184,  as  to  Jurisdiction  of  parties  In  divorce  proceedings; 
Den  y.  Deaderlck's  Exrs.,  1  Terg.  140,  as  to  Judgment  on  attachment; 
also  in  Moren  v.  KiUibrew,  2  Yerg.  380,  as  to  Judgments  of  sister 
States  generally;  and  in  Earthman  v.  Jones,  2  Terg.  493,  holding 
further  as  to  effect  on  Jurisdiction  where  no  process  served;  Horan 
V.  Wahrenberger,  9  Tex.  321,  58  Am.  Dec.  147,  holding  further  as 
to  distinction  between  courts  of  general  and  those  of  limited  Juris- 
diction; Hunter  v.  Martin,  4  Munf.  (Va.)  53,  holding  Jurisdiction  of 
United  States  court  in  issuing  mandate  directing  reversal  of  Judg- 
ment, reviewable  in  State  court;  Herring  v.  Lee,  22  W.  Va.  672, 
holding  further  as  to  fraud  of  third  party  in  altering  Judgment; 
In  re  Tarble,  25  Wis.  398,  3  Am.  Rep.  89,  holding  that  State  court 
may  inquire  into  legality  of  detention  of  person  by  military  officer 
of  United  States.     See  also  note,  75  Am.  Dec.  724,  on  subject  of 
decrees  in  admiralty;  and  note,  11  Am.  Rep.  437,  on  general  subject 
Distinguished  in  Noble  v.  Railroad  Co.,  147  U.  S.  173,  37  L.  126, 
13  8.  Ct  273,  holding  that  decision  of  secretary  of  interior  as  to 
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whether  railroad  is  entitled  to  right  of  way  cannot  be  attacked 
collaterally. 

I'oreig^  Judgment  rendered  by  a  court  of  competent  jurisdiction, 
is  conclusive  as  to  matters  which  it  professes  to  decide,  p.  270. 

The  following  cases  cite  and  alfirm  this  principle  and  apply  it 
variously:  Aloch  v.  Insurance  Co.,  4  Hughes,  119,  10  Fed.  Rep. 
700.  where  authorities  are  collected  and  discussed;  Juando  (Stough- 
ton)  V.  Taylor,  2  Paine,  070,  F.  C.  7,558;  The  Fortitude,  3  Sumn.  230, 
F.  C.  4,953,  as  to  action  in  rem  on  bottomry  bond;  Bradstreet  v. 
Insurance  Co.,  3  Sumn.  005,  F.  C.  1,793,  holding  sentence  conclu- 
sive as  to  facts  upon  which  based;  The  Trenton,  4  Fed.  Rep.  601, 
holding  that  sale  of  vessel  under  decree  of  maritime  court  dis- 
charges all  liens,  although  same  court  could  not  have  enforced 
liens  for  want  of  jurisdiction;  Pierce  v.  The  Alberto,  19  Fed.  Cas. 

f€vJ3,   holding  that  conversion  by  foreign  government  of  piratical 
vessel  into  public  vessel  is  conclusive  evidence  of  condemnation 
f  as  prize;  Wyman  v.  Campbell,  6  Port  233,  238,  31  Am.  Dec.  683, 

ij  686,  holding  that  mere  irregularity  does  not  impair  validity  of  judg- 

'■  ment;  Holcomb  v.  Phelps,  16  Conn.  131,  as  to  decree  of  Probate 

.  Court  directing  sale  of  property;  Rodgers  v.  Evans,  8  Ga.  145,  52  Am. 

I  Dec.  391,  holding  further  as  to  effect  of  error;  Roth  v.  Roth,  104  111. 

40,  44  Am.  Rep.  84,  applying  principle  to  decrees  affecting  status  of 
persons;  Reed  v.  Wright,  2  G.  Greene,  35,  holding  judgment  not  im- 
peachable collaterally,  unless  void  on  its  face;  Seely  v.  Reid,  3  G. 
Greene,  379,  to  same  effect;  CucuUu  v.  Insurance  Co.,  5  Mart.  (La.) 
(N.  S.)  477,  16  Am.  Dec.  205,  as  to  condemnation  of  vessel  for 
illicit  trade;  Moulin  v.  Insurance  Co.,  24  N.  J.  L.  237,  holding 
further  as  to  effect  of  failure  to  serve  process  on  defendant;  so 
also  in  Monroe  v.  Douglas,  4  Sandf.  Ch.  181,  183;  Hunt  v.  Hunt,  72 
N.  Y.  234,  28  Am.  Rep.  141,  as  to  decree  of  divorce;  Pel  ton  v.  Platner, 
13  Ohio.  217,  42  Am.  Dec.  199,  applying  rule  to  judgments  in  per- 
sonam of  sister  States;  SIpes  v.  Whitney,  30  Ohio  St.  74.  to  same 
effect;  Cheriot  v.  Foussat,  3  Binn.  258.  260,  261,  a  prize  case;  Pass- 
more  Williamson's  Case,  26  Pa.  St.  30,  67  Am.  Dec.  394.  holding  that 
State  court  cannot  issue  habeas  corpus  to  obtain  release  of  prisoner 
J  confined  under  order  of  United  States  courts;  Kej- stone  Bridge  Co. 

V.  Summers,  13  W.  Va.  506,  as  to  decree  establishing  highway. 

Distinguished  in  Wisconsin  v.  Pelican  Ins.  Co.,  127  U.  S.  291,  32 
L.  243,  8  S.  Ct.  1374,  as  to  judgment  in  action  for  recovery  of 
penalty;  Risley  v.  Bank,  83  N.  Y.  332,  38  Am.  Rep.  429.  holding 
confiscation  proceedings  under  act  of  congress  do  not  divest  title 
of  third  persons  which  originated  prior  to  seizure,  or  of  real  owner 
not  proceeded  against. 

Becoc^nltion  of  foreign  States  is  a  political  question,  to  be  de- 
cided by  government  and  not  by  courts  of  justice,  p.  272. 

Cited  and  rule  applied  in  Gelston  v.  Hoyt,  3  Wheat.  324,  4  L.  401, 
holding  insurrectionary  government  not  to  be  a  "  prince  or  State  " 


280  Rose  v.  Himely.  4  Cr.  241-2d3 

within  meaning  of  act  prohibiting  fitting  ont  for  service  of  a  foreign 
prince  or  State;  Cherokee  Nation  v.  Georgia,  5  Pet  59,  8  L.  46,. 
holding  that  Indian  tribe  is  not  "  foreign  State,"  and  so  cannot  sue 
in  United  States  courts;  Luther  v.  Borden,  7  How.  57,  12  L.  605,. 
as  to  power  to  declare  which  is  rightful  government  In  case  of  in> 
surrection  within  a  State;  Mennett  v.  Chambers,  14  How.  51,  14  L. 
322,  holding  further  as  to  effect  of  subsequent  recognition;  White 
v.  Hart,  13  Wall.  649,  20  L.  687,  as  to  right  of  congress  to  authorize 
framing  of  new  State  Constitution;  Clarke  v.  United  States,  3  Wash. 
102,  104,  F.  C.  2,838,  refusing  to  recognize  independence  of  de  facta 
government  established  in  St  Domingo;  The  Ambrose  Light,  25 
Fed.  Rep.  418,  433,  holding  further  that  recognition  of  rebel  bellig- 
erency clothes  Insurgents  with  quasi  sovereignty  for  war  purposes; 
United  States  v.  Packages,  27  Fed.  Cas.  289,  holding  "  noninter- 
course  acts"  to  be  in  force  until  determined  otherwise  by  political 
authorities;  so  also  in  United  States  v.  Cement,  27  Fed.  Cas.  293y 
and  United  States  v.  Cotton,  27  Fed.  Cas.  328;  dissenting  opinion, 
Scheible  v.  Bacho,  41  Al^.  460,  majority  holding  Confederate  States 
during  rebellion  to  have  been  de  facto  governments,  and  contracts 
then  made  should  be  governed  by  respective  Constitutions;  Central 
R.  R.,  etc.,  Co.  V.  Ward,  37  Ga.  525,  as  to  recognition  of  Con- 
federate States;  Perkins  v.  Rogers,  35  Ind.  156,  9  Am.  Rep.  664, 
on  the  same  point;  Russell  v.  Barnes,  13  Johns.  155,  under 
facts  similar  to  those  in  principal  case;  so  also  in  Gelston  v. 
Hoyt  13  Johns.  588;  Wright  v.  Overall,  2  Cold.  340,  341,  as  to 
recognition  of  Confederate  States,  holding  payment  of  debt  In  Con- 
federate currency  void;  also  in  Thornburg  v.  Harris,  3  Cold.  169; 
on  same  point;  Hedges  v.  Price,  2  W.  Va.  225,  226,  94  Am.  Dec. 
511,  512,  holding  that  persons  engaged  in  rebellion  are  amenable 
to  sovereign  power  for  injuries  committed  while  so  engaged.  Cited 
also  in  Baxter  v.  Brooks,  29  Ark.  190,  discussing  general  subject. 

International  law  —  Belligferent  rights  as  well  as  sovereignty 
may  vest  in  a  government,  and  the  class  to  which  any  particular 
act  belongs  is  to  be  determined  by  the  nature  of  the  law  and  the 
proceedings  under  It,  pp.  272,  273. 

Cited  to  this  point  in  The  Prize  Cases,  2  Black.  673,  17  L.  478, 
where  principle  is  held  to  apply  in  case  of  rebellion;  Miller  v.  United 
States,  11  Wall.  307,  20  L.  145,  on  same  point;  The  Hiawatha,. 
Blatchf.  Prize,  10,  13,  F.  C.  6,451,  holding  further  as  to  eflfect  of 
such  acts  on  neutrals;  The  Sarah  Starr,  Blatchf.  Prize.  83,  F.  CL 
12,.3o2;  Dole  v.  Insurance  Co.,  2  Cliff.  420,  F.  C.  3,966.  holding- 
further  as  to  seizure  by  privateer;  The  Amy  Warwick,  2  Sprague,. 
133,  F.  C.  341,  holding  that  belligerent  right  may  exist  without  any 
declaration  of  congress;  The  Ambrose  Light,  25  Fed.  441,  as  to  right 
of  belligerents  to  seize  as  pirates  vessels  acting  as  privateers  without 
commissions;  United  States  v.  Tropic  \Vind,  28  Fed.  Cas.  221,  hold- 
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ing  authority  to  establish  blockade  to  be  a  belligerent  right;  Norris 
V.  Doniphan,  4  Met.  (Ky.)  395,  as  to  insurrection,  and  holding  that 

[  insurgents  cannot  be  treated  at  same  time  as  alien  enemies  and 

rebellious  subjects;  Kershaw  v.  Kelsey,  100  Mass.  576,  97  Am. 
Dec.  138,  1  Am.  Rep.  155,  holding  it  to  be  discretionary  as  to  which 

k  will  be  exercised;  Hammond  v.  State,  3  Cold.  138,  distinguishing, 

however,  between  belligerent  States  and  rebels  as  belligerents; 
Beime  v.  Brown,  4  W.  Va.  79,  holding  that  either  may  be  exercised 
in  confiscating  enemy's  property;  Caperton  v.  Martin,  4  W.  Va.  140, 
141, 143,  159,  6  Am.  Rep.  271,  273,  holding  that  both  may  be  exercised 
at  same  time  towards  insurgents.  Cited,  generally,  in  Hedges  v. 
Trice,  2  W.  Va.  233,  94  Am.  Dec.  518,  discussing  general  subject 

Admiralty  —  Parties. — Persons  on  board  a  vessel  are  supposed  to 
represent  all  who  are  interested  in  it,  and  if  so  situated  that  they 
must  tal^e  notice  of  proceedings  and  may  assert  the  rights  of  those 
interested,  the  cause  is  properly  heard  and  all  persons  concerned  are 
parties,  p.  277.  ^ 

Cited  and  principle  applied  in  dissenting  opinion,  Florida  v. 
Georgia,  17  How.  502,  15  L.  198,  majority  holding  that  in  suit  be- 
tween States  to  settle  boundary.  United  States  was  not  a  party, 
although  proprietor  of  lands  in  disputed  territory;  Cushing  v.  Laird, 
107  U.  S.  81,  27  L.  395,  2  S.  Ct  205,  holding  furtlier  that  upon 
decree  of  restitution,  vessel  may  be  delivered  to  master. 

Distinguished  in  dissenting  opinion,  Miller  v.  United  States,  11 
Wall.  328,  20  L.  152,  majority  holding  that  seizure  of  corporate 
stock  may  be  made  by  serving  notice  on  president  of  corporation. 

Prize  —  Seizure  beyond  limits  of  territorial  Jurisdiction,  for 
breach  of  municipal  regulation,  cannot  give  jurisdiction  to  courts  of 
offended  country,  and  the  seizure  is  invalid,  p.  279. 

Distinguished  In  Hudson  v.  Guestier,  4  Cr.  293,  2  L.  025,  where 
vessel  seized  within  territorial  jurisdiction.  Overruled  in  Hudson 
v.  Guestier.  6  Cr.  284,  285,  3  L.  225.  See  also  The  Sarah  Starr, 
Blatchf.  Prize,  82,  F.  C.  12,352.  Discussed  in  The  Invincible,  2 
Gall.  39,  40,  F.  C.  7,054,  approving  opinion  of  Johnson,  J.,  on  point 
that  vessel  remains  within  jurisdiction  of  courts  of  captor's  country, 
although  taken  to  neutral  port.  Denied  in  Francis  v.  Ocean  Ins. 
Co.,  6  Cow.  425;  approved  in  dissenting  opinion,  Hewett  v.  Allen, 
54  Wis.  585,  12  N.  W.  46.  See  also  Hernandez  ▼.  Aury,  12  Fed. 
Cas.  33. 

Miscellaneous  citations.— Cited  in  Jecker  v.  Montgomery,  13 
How.  517,  14  L.  248,  as  to  procedure;  also  in  De  Lovio  v.  Bolt,  2 
Gall.  430,  F.  C.  3,77G,  holding  that  jurisdiction  of  admiralty  is  not 
defeated  in  case  of  marine  tort  by  any  subsequent  act  on  land  (not 
decided  in  principal  case);  and  in  Prescott  v.  Bennett,  50  Ga,  274, 


291  Notes  on  U.  S.  Reports.  4  Or.  293-305 

as  to  procedure.  Erroneously  cited  in  Bank  v.  Moss,  6  How.  38,  12 
L-  334.  Cited  also  in  Schooner  Tilton,  5  Mason,  471,  F.  O.  14,054,  as 
instance  where  admiralty  asserted  jurisdiction  in  petitory  suit 

4  Cr.  293-298,  2  L.  625,  HUDSON  v.  GUESTIEa 

Porelc^  Judgment,  rendered  by  a  court  of  competent  Jurisdiction, 
in  an  action  in  rem,  is  conclusiye  as  to  title,  p.  297. 

Cited  and  applied  in  Bradstreet  v.  Insurance  Co.,  3  Sumn.  605, 
F.  C.  1,793,  holding  sentence  of  condemnation  conclusive  as  to 
rights  of  parties  under  contract  of  marine  insurance;  Slocum  v. 
Wheeler,  1  Conn.  457,  holding  further  as  to  effect  of  loss  of  Juris- 
diction by  recapture  or  escape;  Cheriot  v.  Foussat,  3  Binn.  251, 
256,  under  facts  similar  to  that  in  principal  case. 

Distinguished  in  Wisconsin  v.  Pelican  Ins.  Co.,  127  U.  S.  291,  32 
L.  243,  8  S.  Ct  1374,  as  to  Judgment  in  action  for  recovery  of 
penalty;  also  in  Hilton  v.  Guyot,  159  U.  S.  107,  40  L.  109,  16  S.  Ct. 
145,  as  to  Judgment  for  recovery  of  sum  of  money. 

Prize  Jurisdiction. —  Seizure  for  breach  of  municipal  regulation, 
made  within  Jurisdiction,  confers  possession  on  the  sovereign,  and 
his  courts  may  condemn,  although  the  res  be  In  a  neutral  port, 
p.  297. 

Rule  applied  in  Jecker  v.  Montgomery,  13  How.  516,  14  L.  248, 
where  property  sold  in  foreign  port;  The  Schooner  BoUna,  1  Gall. 
81,  F.  C.  1,608,  as  to  seizure  for  violation  of  revenue  laws;  The 
Invincible.  2  Gall.  36,  40,  F.  C.  7,054,  holding  that  rule  applies,  al- 
though captured  vessel  belongs  to  neutral;  The  Arabella,  2  Gall. 
370,  F.  C.  501,  holding,  however,  that  master  of  ship  and  ship's 
papers  must  be  brought  within  Jurisdiction;  Cheriot  v.  Foussat,  3 
Binn.  259,  260,  261,  holding  further  as  to  effect  of  recapture  or 
escape.  The  rule  has  been  approved  in  The  Hiawatha,  Blatchf. 
Pr.  10,  F.  C.  6,451,  and  The  Sarah  Starr,  Blatchf.  Pr.  83,  F.  O. 
12,352,  discussing  general  subject. 

Distinguished  In  Juando  (Stoughton)  v.  Taylor,  2  Paine,  678,  F.  C. 
7,558,  holding  that  where  vessel  is  captured  by  noncommissioned 
privateer  and  taken  to  neutral  port,  courts  of  such  neutral  country 
may  decree  restitution.    Questioned  In  Page  v.  Lenox,  15  Johns.  174. 

4  Cr.  29^305,  2  L.  627.  ALEXANDER  v.  HARRIS. 

Pleading^  —  Variance. —  Averment  of  demise  for  three  years  Is 
not  supported  by  proof  of  lease  for  one  year  certain,  and  two  years' 
further  i)088e88ion  on  same  terms  by  consent  of  landlord,  p.  302. 

Cited  and  applied  in  Tice  y.  Norton,  4  Wend.  660,  under  similar 
facts. 
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Pleading. —  Plea  of  no  rent  arrear  admits  the  demise  as  laid  in 
the  avowry,  p.  303. 

Cited  to  this  point,  in  Middleton  v.  Quigley,  12  N.  J.  L.  356,  dis- 
tinguishing between  pleas  non  tenuit  and  no  rent  arrear.    Rule 

1  applied  directly  in  HiU  v.  Miller,  5  Serg.  &  R.  357;  Williams  t. 

J;  Smith,  10  Serg.  &  R.  205,  and  Carter  v.  Grant,  32  Gratt  772. 

i|  Miscellaneous  citations.— Cited  also  in  Kessler  y.  McConachy,  1 

Rawle,  442,  on  point  that  interruption  of  enjoyment  of  premises 
demised  suspends  rent. 

I  4  Cr.  306-316,  2  L.  629,  CHAPPEDELAINE  v.  DECHENAUX. 

I 

Federal  courts.— Executors  and  administrators  as  such,  haying 
Jurisdictional  capacity,  may  sue  in  United  States  courts,  although 
I  decedent  could  not  have  done  so,  p.  308. 

*  This  holding  is  affirmed  and  applied  in  the  following  citing  cases: 

Childress  v.  Emory,  8  Wheat  669,  5  L.  711,  as  to  suit  between  exec- 
utors of  different  estates;  Clarke  v.  Mathewson,  12  Pet.  171,  9  L. 
1044,  holding  that  administrator,  although  personally  laclcing  juris- 
dictional capacity,  may  revive  suit  in  which  decedent  as  plaintiff 
was  competent  to  sue;  McNutt  v.  Bland,  2  How.  15,  11  L.  161,  sus- 
taining jurisdiction  where  party  beneficially  interested  was  compe- 
tent (but  see  dissenting  opinion,  2  How.  22,  11  L.  164,  on  point  that 
such  interest  must  be  averred);  dissenting  opinion,  Florida  v. 
Georgia,  17  How.  499,  15  L.  196,  majority  holding  attorney -general 
to  be  vested  with  interests  of  United  States,  as  party  to  suit  to 
settle  boundary  between  States;  Bushnell  v.  Kennedy,  9  Wall.  391, 
19  L.  738,  limiting  rule  prohibiting  actions  by  assignees  of  choses 
in  action,  holding  it  to  apply  only  to  riglits  of  action  founded  on 
contract;  Susquehanna  Coal  Co.  v.  Blatchford,  11  Wall.  175,  20  L. 
ISO,  applying  principle  to  actions  by  trustees;  Rice  v.  Houston,  13 
Wall.  67,  20  L.  484,  asserting  jurisdiction  in  case  where  executors 
originally  competent  to  sue  removed  to  State  where  defendant  re- 
sided; Carter  v.  Tread  well,  3  Story,  50,  F.  C.  2,480,  holding,  how- 
ever, that  character  as  administrator  must  be  fully  established;  so 
also  in  Yase  v.  Philbrooli,  3  Story,  344.  F.  C.  17,010,  and  Wood  v. 
Mann,  1  Sumn.  583,  F.  C.  17,952;  Harper  v.  Railroad  Co.,  36  Fed. 
Rep.  104,  as  to  action  for  damages  for  causing  death  of  intestate; 
Reinach  v.  Railroad  Co.,  58  Fed.  Rep.  38,  holding  that  beneficiary 
judisdictionally  competent,  may  sue  in  case  trustee  incompetent  by 
reason  of  citizenship;  Calderwood  v.  Braly,  28  Cal.  99,  as  to  removal 
of  cause;  Sharps,  etc.,  Co.  v.  Rowan,  34  Conn.  332,  91  Am.  Dec. 
729,  holding  that  where  jurisdiction  depends  on  citizenship  of  party, 
it  is  the  party  on  the  record;  Dunn  v.  Waj???oner,  3  Yerg.  59,  hold- 
ing action  by  trustees,  citizens  of  same  State  as  defendants,  not 
within  jurisdiction  of  United  States  courts,  although  cestui  que 
trust  resident  of  another  State;  Mead  v.  Wallier,  15  Wis.  503,  as  to 
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action  by  trustee  to  recover  debt.  And  see  Mayer  y.  Foulkrod, 
4  Wash.  352,  F.  C.  9,341,  and  dissenting  opinion,  Marsliall  v.  Balti- 
more, etc.,  R.  R.,  16  How.  350,  14  L.  968,  approving  rule  in  general 
discussion. 

Distinguished  in  Sere  v.  Pitot,  6  Cr.  336,  3  L.  241,  and  United 
States  Bank  v.  IklcNair,  56  Fed.  Rep.  325,  denying  application  of 
rule  in  suit  by  assignee  of  Insolvent;  Melius  v.  Thompson,  1  Cliff. 
131,  F.  C.  9,405,  holding  that  administrator  cannot  be  party  to  suit 
In  official  character  in  another  State  for  assets  lawfully  received 
by  him  in  State  of  appointment;  Dodge  v.  Perkins,  4  Mason,  438,  F. 
C  3.954,  holding  executor  Incompetent  if  citizen  of  same  State  as 
defendant,  although  testator  competent;  Clarke  v.  Matthewson,  2 
Sumn.  263,  F.  C.  2,857,  refusing  to  entertain  bill  of  revivor  under 
which  executor  would  be  citizen  of  State  of  defendant  (but  see  12 
Pet.  171,  9  L.  1044,  supra). 

Account  stated  is  a  bar  to  a  bill  in  equity  to  open  a  settled 
account,  unless  complainant  clearly  show  it  to  be  erroneous,  p.  309. 

Cited  and  principle  applied  in  Baker  v.  Blddle,  1  Bald.  418,  F.  O. 
764,  holding  further  that  where  account  Is  retained  unreasonable 
time  without  objection.  It  becomes  a  stated  or  settled  account;  so 
also  In  Balnbrldge  v.  Wilcocks,  1  Bald.  540,  F.  C.  755;  Pulliam  v. 
Pulliam,  10  Fed.  Rep.  56,  F.  C.  11,463a,  but  holding,  account  stated 
only  prima  facie  evidence  of  Its  correctness;  so  also  in  Elder  v. 
€lark,  51  Fed.  Rep.  120,  holding  evidence  of  mistake  or  fraud  must 
be  clear  in  order  to  set  aside  account;  Clafling  v.  Bennett,  51  Fed. 
Rep.  700,  as  to  settlement  of  accounts  between  partners;  Baxter  v. 
Card,  59  Fed.  Rep.  167,  holding  acceptance  of  note  for  balance 
due,  conclusive,  subject  only  to  correction  for  mistake;  Langdon 
v.  Roane's  Admr.,  6  Ala.  526,  41  Am.  Dec.  61,  holding  further  as  to 
burden  of  proof  where  mistake  alleged;  Desha  v.  Smith,  20  Ala. 
752,  and  Paulling  v.  Creagh*s  Admr.,  54  Ala.  652,  on  same  point; 
Roberts  v.  Totten,  13  Ark.  616,  as  to  settlement  of  partnership  ac- 
counts; Branger  v.  Chevalier,  9  Cal.  361,  on  same  point,  holding 
further  as  to  effect  on  whole,  of  allegations  of  mistake  In  particular 
Items;  so  also  in  St.  Louis  v.  Alexander,  23  Mo.  526,  to  same  effect; 
Lawler  v.  Jennings,  55  Pac.  61,  going  behind  an  account  stated, 
there  being  a  palpable  error;  Kennedy  v.  Goodman,  14  Neb.  588, 
16  N.  W.  836,  as  to  presumption  In  case  of  fraud  or  mistake;  Keller 
v.  Keller,  18  Neb.  368,  25  N.  W.  365,  as  to  burden  of  proof;  in  Swayze 
v.  Swayze,  37  N.  J.  Eq.  187,  holding  burden  of  proof  on  party  dis- 
puting account;  Lockwood  v.  Thome,  11  N.  Y.  176,  62  Am.  Dec. 
S4,  as  to  what  constitutes  account  stated;  McDow  v.  Brown,  2  S.  O. 
107,  112,  as  to  accounts  between  administrator  of  deceased  ward 
and  executor  of  guardian;  Seabright  v.  Seabright,  28  W.  Va.  433, 
holding  account  stated  presumed  to  be  correct.  Cited,  generally, 
la  Holmes  v.  Hunt,  122  Mass.  513,  23  Am.  Rep.  883.  See  also  ex- 
tended note,  62  Am.  Dec.  91,  on  general  subject 
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4  Cr.  316-317,  2  L.  632,  UNITED  STATES  v.  McDOWELL. 

Federal  courts. —  In  determining  sufficiency  of  matter  in  dispute 
to  sustain  Jurisdiction  in  action  on  bond,  court  will  look  to  sum 
•  alleged  to  be  due  upon  condition  of  bond  and  not  to  penalty,  p.  316. 

'  Affirmed  and  followed  in  United  States  v.  Hill,  123  U.  S.  683,  31 

L.  276,  8  S.  Ct  309,  denying  jurisdiction  where  amount  due  United 
States  less  than  Jurisdictional  amount,  although  penalty  greater; 
}  Reynolds  v.   Sneed,  1  Ark.  200,  denying  appeal  where  damages 

I  awarded  against  appellant  less  than  amount  required  to  give  juris- 

!  diction,  although  amount  claimed  had  been  more  than  necessary; 

i-  State  y.  St.  Louis  Court  of  Appeals,  87  Mo.  572,  under  facts  similar 

to  those  in  principal  case;  Lewis  y.  Long,  3  Munf.  (Ya.)  151,  155, 

,  as  to  appeal  from  judgment  in  action  of  debt  where  amount  awarded 

<j  less  than  Jurisdictional  amount;  so  also  in  Clark  y.  Brown,  8  Gratt. 

I  653,  in  action  on  the  case.    See  also  note,  21  Am.  St  Rep.  619,  on 

I  general  subject 

Distinguished  in  Postmaster-General  y.  Cross,  4  Wash.  O.  O.  327, 
F.  G.  11,306,  where  action  was  to  recoyer  penalty  itself. 

4  Cr.  317-321,  2  L.  633,  MAYOR,  ETC.,  OP  ALEXANDRIA  y. 
PATTEN. 

Payment,  application  of. —  If,  at  time  of  payment,  debtor  does 
not  direct  to  which  account  payment  is  to  be  applied,  creditor  may 
at  any  time  elect  as  to  its  application,  p.  320. 

Tills  principle  has  been  extensiyely  affirmed  and  applied  by  the 
citing  cases:  Page  y.  Patton,  5  Pet  310,  8  L.  137,  holding  further 
that  application  is  concluded  by  election;  Jones  y.  United  States,  7 
How.  G91,  12  L.  874,  where  authorities  collected  and  discussed; 
Schuelenburg  y.  Martin,  1  McCrary,  351,  2  Fed.  Rep.  749,  sustaining 
right  to  apply  to  debts  unsecured;  Martin  y.  Pope,  6  Ala.  540,  41 
Am.  Dec.  70,  as  to  appropriation  by  factor  of  proceeds  of  sales; 
Haynes  y.  Waite,  14  Cal.  449,  holding  institution  of  suit  eyidences 
creditor's  application;  Wendt  y.  Ross,  33  Cal.  657,  holding  creditor 
bound  by  his  election;  Fairchild  y.  Holly,  10  Conn.  184,  but  apply- 
ing payment  to  oldest  debt,  neither  party  having  directed  applica- 
tion; Pickering  y.  Day,  3  Houst  538,  95  Am.  Dec.  310,  holding, 
however,  that  delay  of  creditor  must  not  be  such  as  to  prejudice 
third  parties;  Randall  v.  Pettes,  12  Fla.  535,  holding  that  where  bank 
held  notes  and  deposits  of  debtor,  latter  could  not,  after  drawing 
largely  on  deposits,  direct  application  of  balance  towards  payment 
of  notes;  Hargroves  y.  Cooke,  15  Ga.  329,  holding,  however,  that 
where  neither  paily  applies  payment,  court  may  do  so;  Koch  v. 
Roth,  150  III.  220,  37  N.  E.  321,  holding,  however,  that  exercise  of 
option  by  creditor  must  be  reasonable;  Forelander  v.  Hicks,  6  Ind 
400,  where  principle  applied  to  judgment  debts;  Plummer  y.  Brskine, 
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58  He.  61,  boldlng  election  final;  Mitchell  v.  Dall,  2  Harr.  &  G.  173, 
holding  application  may  be  implied  from  circumstances;  Brady *b 
Admr.  y.  Hill,  1  Mo.  317,  13  Am.  Dec.  505,  applying  rule;  Paulson  v. 
Collier,  18  Mo.  App.  606,  607,  as  to  payment  of  rent  due;  Hilton  v. 
Burley,  2  N.  H.  196,  holding  that  where  neither  party  has  directed 
application,  court  should  appropriate  to  unsecured  debt;  so  also  in 
Caldwell  v.  Wentworth,  14  N.  H.  437,  holding  that  in  absence  of  such 
reason  court  should  appropriate  to  earliest  debt;  Edwards  v.  Der- 
rickson,  28  N.  J.  L.  67,  applying  rule;  in  Seymour  v.  Van  Slyck,  8 
Wend.  417,  holding  it  to  be  duty  of  court  to  make  application  where 
neither  party  has  done  so;  Stone  v.  Seymour,  15  Wend.  32,  40,  where 
authorities  collected  and  discussed;  Bank  of  California  v.  Webb, 
94  N.  Y.  472,  holding  as  to  effect  of  request  by  debtor  to  exercise 
option;  Orleans  Co.  Bank  y.  Moore,  112  N.  T.  557,  8  Am.  St  Rep. 
786,  20  N.  E.  364,  citing  note  to  principal  case;  Mass  v.  Adams, 
4  Ired.  Eq.  52,  holding,  however,  that  where  court  makes  direction 
it  should  be  to  debt  most  precarious;  Bogart  y.  Nevins,  6  Serg.  &  R. 
378,  as  to  bills  of  exchange;  Matossy  y.  Frosh,  9  Tex.  613,  following 
the  rule;  Taylor  y.  Coleman,  20  Tex.  777,  as  to  time  when  option 
should  be  exercised;  Robinson  y.  Doolittle,  12  Yt  249,  holding,  how- 
ever, that  intentfon  of  debtor,  if  determinable,  must  govern;  Frazer 
v.  Miller,  7  Wash.  527,  35  Pac.  428,  holding  further  as  to  proof 
of  application.  The  rule  has  been  approved  in  the  following  cases, 
discussing  the  general  subject;  Bailey  v.  Wynkoop,  10  111.  452; 
Chapman  v.  Smith,  25  Gratt  747;  Miller  v.  Womble,  122  N.  0.  139, 
29  S.  E.  103. 

Distinguished  in  Stone  v.  Talbot,  4  Wis.  449,  holding  applica- 
tion cannot  be  made  to  disputed  debt;  Jones  v.  Williams,  39  Wis. 
308,  holding  rule  inapplicable  where  debtor  has  had  no  oppor- 
tunity to  direct  application.  The  principal  case  has  also  been  cited 
in  Brady  v.  United  States,  1  Wood.  &  M.  168,  F.  C.  1,636,  as  au- 
thority for  holdhig  that  application  should  be  to  oldest  debt,  but  ^ 
this  is  erroneous. 

4  Cr.  321-324,  2  L.  634,  DAWSON'S  LESSEE  y.  GODFREY. 

Ali0iiy  disability  of. —  Right  to  inherit  depends  upon  the  existing 
state  of  allegiance  at  time  of  descent  cast,  p.  323. 

Cited  and  doctrine  applied  in  Fairfax's  Devisee  v.  Hunter's  Lessee, 
7  Cr.  620,  3  L.  459,  as  to  rights  conlirmed  by  treaty;  Inglis  v.  Trus- 
tees, 3  Pet.  171,  7  L.  642,  holding  that  person  who  left  this  country 
before  Declaration  of  Independence  and  never  returned,  was  an  alien 
and  could  not  subsequently  inherit  lands;  Tannis  v.  St  Cyre,  21  Ala. 
455,  as  to  right  of  emancipated  slave  to  inherit;  Donovan  v.  Pitcher, 
53  Ala.  414,  25  Am.  Rep.  635,  holding  tliat  where  capacity  wanting 
at  time  of  descent  cast,  subsequent  laws  enlarging  it  cannot  operate 
retrospectively;  Lyons  v.  California,  67  Cal.  382,  7  Pac.  704,  defining 
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term  "  alien  "  in  statute  providing  that  nonresident  aliens  may  In- 
berit;  Hebron  v.  Colchester,  5  Day,  172,  holding  that  British  subject, 
coming  to  this  country  in  1775,  and  acquiring  land  by  purchase  In 
1794,  was  not  an  alien;  Wunderle  v.  Wunderle,  144  111.  58,  33  N.  E. 
198,  construing  statute  limiting  disabilities  of  aliens;  so  also  in 
^  <:jrane  v.  Reeder,  21  Mich.  68,  4  Am.  Rep.  439,  to  same  effect,  hold- 

ing that  act  authorizing  "any  foreigner  to  take  and  hold  lands," 
does  not  confer  upon  heirs  of  such  foreigner  right  to  take  such 
lands  by  inheritance;  Montgomery  v.  Dorlon,  7  N.  H.  480,  holding 
further  as  to  escheat  of  lands  of  alien;  Jackson  v.  White,  20  Johns. 
324,  holding  resident  In  this  country  while  under  parole  as  prisoner 
of  war,  insufficient  to  establish  right  to  inherit;  Orser  v.  Hoag, 

3  Hill.  82,  where  cases  collected  and  discussed.  Followed  in  Jack- 
son's Lessee  v.  Burns,  3  Binn.  82,  87;  Trezevant  v.  Osbom,  3  Brev. 

I  <S.  C.)  31.    Approved  In  Hunter  v.  Fairfax's  Devisee,  1  Munf.  (Va.) 

^227.  See  also  notes  to  Jackson  v.  Clarke,  3  Wheat  13,  4  L.  322,  and 
Kemp    V.  Kennedy,  Pet.  C.  C.  40,  F.  C.  7,686,  on  general  subject. 

Wills. —  Right  of  inheritance  not  a  natural  and  perfect  right,  but 
a  creature  of  law,  pp.  323,  324. 

Miscellaneous  citations.— Cited  also  in  Society,  etc.  ?.  New 
Haven,  8  Wheat.  481,  5  L.  666,  on  point  that  Revolution  did  not  de- 
prive individual  of  civil  rights. 

4  Cr.  324-328,  2  L.  635,  MOUNTZ  v.  HODGSON. 

Appeal  and  error. —  Quaere,  whether  writ  of  error  will  lie  to  re- 
cusal of  court  below  to  quash  an  execution  upon  motion.  (Court 
divided  in  opinion  on  the  point,  quashing  writ  of  error  for  want  of 
Jurisdiction),  p.  327. 

Referred  to  in  McCargo  v.  Chapman,  20  How.  566,  15  L.  1022, 
holding  error  does  not  lie  to  order  of  lower  court  quashing  execu- 
tion; so  also  in  The  Elmira,  16  Fed.  Rep.  136,  citing  McCargo  v. 
Chapman;  Hicks  v.  Murphy,  Walk.  (Miss.)  67,  holding  that  error 
will  not  lie  for  irregularity  on  part  of  clerk  in  issuing  execution. 
But  see  Norcross  v.  Boulton,  16  N.  J.  L.  314,  referring  to  principal 
case  and  holding  that  error  will  lie  to  order  quashing  execution. 

4  Cr.  328-333,  2  L.  636,  BLAINE  v.  THE  CHARLES  CARTER. 

Admiralty. —  Bottomry  bond  creates  a  right  enforceable  in  ad- 
miralty, p.  332. 

Cited  and  applied  in  The  Mary,  1  Paine,  675,  F.  C.  9,187,  en- 
forcing bottomry  bond  given  by  owner  for  money  advanced  to  pur- 
chase cargo.  Rule  approved  in  separate  concurring  opinion  of 
Woodbury,  J.,  in  New  Jersey,  etc.,  Co.  v.  Bank,  6  How.  421,  12  L. 
498,  discussing  general  subject,  and  also  in  The  Draco,  2  Sumn. 
177,  F.  C.  4,057,  defining  bottomry  bond. 
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Haritlme  lien. —  Claims  of  seaman  for  wages  are  preferred  to 
a  bottomry  bond,  p.  332. 

Cited  in  The  Rodney,  Blatchf.  &  H.  230,  F.  C.  11,993,  marshalling 
claims  against  vessel;  Lewis  v.  The  Elizabeth  and  Jane,  1  Ware, 
41,  F.  C.  8,321,  holding  further  as  to  effect  of  abandonment  of 
wreck;  The  Dora,  34  Fed.  Rep.  349,  where  advancement  of  money 
to  pay  seamen's  wages  held  to  create  lien  superior  to  all  others; 
The  America,  1  Fed.  Cas.  613,  deferring  lien  of  materialman  to  that 
of  seaman. 

Karitime  lien. —  Omission  of  holder  to  enforce  bottomry  bond 
tmtil  vessel  has  made  another  voyage  after  completion  of  that  men- 
tioned in  bond,  cannot  prejudice  rights  of  person  In  whose  behalf 
execution  is  levied  on  vessel,  such  execution  operating  to  displace 
bottomry  Hen,  p.  332. 

Cited  in  The  Dubuque,  2  Abb.  (XJ.  S.)  31,  33,  F.  0.  4,110,  apply- 
ing rule  to  attachment  under  claim  for  wages,  and  holding  further 
as  to  time  within  which  original  lien  should  be  enforced;  The 
Favorite,  1  Biss.  528,  F.  C.  4,696,  holding  libel  not  maintainable 
where  filed  two  years  and  ten  months  after  injury,  and  after  at- 
tachment of  vessel  by  assignee  of  shipper's  bill  of  lading;  The  Utility, 
1  Blatchf.  &  H.  225,  F.  C.  16,806,  as  to  lien  for  supplies  furnished, 
and  In  The  Boston,  Blatchf.  &  H.  326,  327,  F.  C.  1,669,  on  same 
point;  Burke  v.  Brig  M.  P.  Rich,  1  Cliff.  315,  F.  C.  2,161,  holding 
that  delay  must  be  unreasonable,  and  that  mere  departure  from 
return  port  does  not  waive  lien;  Vandewater  v.  The  Yankee  Blade, 
McAU.  13,  F.  C.  10,847,  holding  further  that  maritime  Uen  will  not 
be  extended  by  implication;  The  Buckeye  State,  Newb.  114,  F.  0. 
13,445,  as  to  lien  for  materials  furnished,  holding  as  to  time  in  which 
same  must  be  enforced;  Fumiss  v.  Brig  Magoun,  Olcott.  66,  F.  O. 
5,163,  discussing  also  priority  of  lien  for  wages;  The  Schooner  Romp, 
Olcott,  207,  F.  C.  12,030,  as  to  mortgage  on  vessel  to  secure  price  of 
cargo;  Griswold  v.  The  Nevada,  2  Sawy.  146,  F.  C.  5,839,  holding 
claim  against  vessel  for  injuries  barred  by  unreasonable  lapse  of 
time;  Packard  v.  The  Sloop  Louisa,  2  Wood.  &  M.  60,  61,  63,  F.  0. 
10,652,  as  to  time  within  which  lien  for  wages  must  be  enforced; 
Leland  v.  Ship  Medora,  2  Wood.  &  M.  105,  107,  F.  C.  8,237,  also 
as  to  essentials  of  bottomry  bond,  and  in  Greely  v.  Smith,  3  Wood. 
*  M.  253,  F.  C.  13,009,  on  same  point;  The  Arcturus,  18  Fed.  Rep. 
744,  defining  maritime  lien;  The  J.  W.  Tucker,  20  Fed.  Rep.  133, 
as  to  lien  for  towage.  See  also  The  Young  America,  30  Fed.  Rep. 
792,  quoting  from  preceding  case,  in  which  principal  case  is  cited; 
The  Nebraska,  69  Fed.  Rep.  1014,  34  U.  S.  App.  119,  as  to  time 
within  which  lien  must  be  enforced.  Rule  approved  In  general 
discussion  in  Marsh  v.  The  Minnie,  16  Fed.  Cas.  812;  Pierce  v.  The 
Alberto,  19  Fed.  Cas.  634. 

Distinguished  in  Cole  v.  The  Athintic,  Crabbe,  448,  F.  C.  2,976, 
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holding  lien  for  materials  not  barred  by  lapse  of  two  years,  un- 
accompanied by  culpable  neglect;  The  Mary,  1  Paine,  186,  F.  O. 
9,186,  holding  failure  of  seamen  to  enforce  lien  for  wages  in  port 
where  discharged  before  end  of  voyage,  does  not  waive  lien. 

Execution  issued  by  Circuit  CJourt  before  expiration  of  statutory 
period  after  judgment  is  not  void,  but  merely  voidable,  p.  333. 

Principle  applied  in  Voorhees  v.  Bank  of  U.  S.,  10  Pet  477,  9  L. 
501,  holding  sale  on  execution  cannot  be  attacked  collaterally,  al- 
though record  does  not  show  that  all  statutory  provisions  have 
been  compUed  with;  Beebe  v.  United  States,  161  U.  S.  113,  40 
L.  G38,  16  S.  Ct  536,  holding  further  as  to  presumption  of  regularity; 
Thompson  v.  Phillips,  1  Bald.  271,  F.  0.  13,974,  as  to  validity  of 
sale,  where  alias  fieri  facias  not  issued  as  required  by  statute; 
Bank  of  U.  S.  v.  Van  Voorhees.  1  McLean,  225,  F.  0.  939  (see  10 
Pet.  477,  9  L.  501,  supra);  Sumner's  Lessee  v.  Moore,  2  McLean,  65^ 
F.  C.  13,610,  holding  sheriff's  deed  not  avoidable  collaterally,  be- 
cause of  defect  in  levy  of  execution;  Wyman  v.  Campbell,  6  Port. 
243,  31  Am.  Dec.  689,  as  to  sale  under  statute  regulating  sales  of 
property  of  deceased  persons;  Tucker  v.  Harris,  13  Ga.  10, 
58  Am.  Dec.  494,  as  to  presumption  of  regularity  of  Judg- 
ment where  jurisdiction  shown;  Swiggart  v.  Harber,  4  Scam.  373, 
39  Am.  Dec.  424,  applying  the  rule;  Jones  v.  Carnahan,  63  Ind.  234, 
holding  that  advantage  may  be  taken  of  such  irregularity  only  by 
defendant  in  direct  proceeding;  Cavender  v.  Heirs  of  Smith,  1  Iowa, 
348,  holding  provisions  in  statute  regulating  levy  of  executions  to 
be  diiectory  merely,  and  on  same  point  in  Denegre  v.  Haun,  14  Iowa, 
248,  81  Am.  Dec.  485;  Cross  v.  Knox,  32  Kan.  733,  5  Pac.  37,  as  to 
sale  under  decree  of  foreclosure;  Commonwealth  v.  O'Cull,  7  J.  J. 
Marsh.  149.  23  Am.  Dec.  394,  as  to  sale  under  execution  Issuing 
to  county  where  defendant  does  not  reside;  Chesbro  v.  Barme,  163 
Mass.  81,  82,  39  N.  E.  1033,  applying  principle  to  arrest  of  debtor 
under  alias  execution  before  return  day  of  original;  Elliott  v.  Hart, 
45  Mich.  286,  7  N.  W.  813,  as  to  writ  of  replevin,  irregular  on  face 
in  description  of  property;  Carson  v.  Walker,  16  Mo.  86,  as  to  exe- 
cution issued  within  period  forbidden  by  law;  Wood  v.  Kinsman, 
5  Vt.  598,  as  to  arrest  under  attachment  of  person  exempt  from 
arrest  on  civil  process;  Pierson  v.  Gale,  8  Vt  512,  30  Am.  Dec. 
489,  holding  sale  under  first  execution,  however  irregular,  conclu- 
sive, and  attempt  to  enter  under  alias  execution  renders  party 
ti'espasser;  and  in  Jackson  v.  Astor,  1  Pinn.  161,  39  Am.  Dec. 
294,  as  to  sale  by  administrator  under  order  of  Probate  Court. 
Cited  generally  in  United  States  v.  Wonson,  1  Gall.  8,  F.  C.  10,750; 
Bayard  v.  Bayard,  2  Fed.  Cas.  1060. 

Distinguished  in  diRsi?nting  opinion,  Borden  v.  State,  11  Ark.  564, 
majority  holding  judgment  cannot  be  attacked  collaterally,  unless 
void  for  want  of  jurisdiction. 
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4  Cr.  333-^6,  2  L.  638,  UNITED  STATES  v.  GURNEY. 

Pleading. —  Demurrer  brings  all  pleadings  before  the  court,  and, 
upon  examination  of  record,  judgment  must  be  given  against  part; 
committing  first  fault,  p.  341. 

Cited  and  applied  in  Donnell  v.  Jones,  13  Ala.  500,  48  Am.  Dec.  60. 

Government  contracts  are  to  be  construed  according  to  same 
rules  as  those  of  individuals,  and  Intent  controls,  p.  343. 

Cited  to  this  point  in  dissenting  opinion,  Charles  River  Bridge  v. 
Warren  Bridge,  11  Tet.  611,  9  L.  611,  majority  holding  that  grant 
of  charter  powers  to  cori)oration  is  to  be  construed  strictly  as 
against  the  corporation;  Thomdike  v.  United  States,  2  Mason, 
20,  F.  G.  13,987,  holding  that  where  United  States  notes  are  pay- 
able in  one  year  with  interest  until  due,  interest  continues  until 
payment  made  after  maturity;  State  v.  Real  Estate  Bank,  5  Ark. 
589,  41  Am.  Dec.  112,  construing  provisions  In  charter  of  banking 
corporation;  Thompson  y.  People,  23  Wend.  580,  as  to  charter  of 
bridge  corporation. 

Payment  after  day  stipulated,  if  accepted,  discharges  debt  or 
obligation,  and  is  waiver  of  damages,  p.  843. 

Cited  and  principle  applied  In  McConaughy  v.  Wiley,  13  Sawy. 
153, 33  Fed.  Rep.  452,  as  to  payment  for  swamp  land  purchased  from 
State,  holding  that  legislature  could  not  declare  deed  void  after 
payment  accepted;  McWaters  v.  Draper,  5  T.  B.  Mon.  496,  holding 
that  plea  of  such  payment  and  acceptance  must  aver  payment  of 
full  amount  due. 

Default  of  payment  when  due  gives  right  to  interest  from  such 
date,  p.  346. 

Cited  in  Eaton  ▼.  Tmesdail,  40  Mich.  7,  holding  that  where  in- 
strument specifies  no  time  for  payment,  it  bears  interest  from 
date  of  execution. 

Miscellaneous  citations.— Cited  also  in  State  y.  Crocker,  6  Wyo. 
398,  40  Pac.  684,  on  point  that  certificate  of  division  removes 
certified  questions  only  and  not  the  whole  cause 

4  Cr.  347-366,  2  L.  643.  PEISCH  v.  WARE. 

Dntiee. —  Goods  saved  from  derelict  vessel  not  liable  to  for- 
feiture for  nonpayment  of  duties  within  the  collection  act,  the 
goods  having  been  removed  by  strangers  and  without  the  consent 
or  connivance  of  the  owners,  pp.  358-363. 

Cited  and  rule  applied  in  United  States  v.  Thirty-three  Barrels  of 
Spirits,  1  Abb.  (U.  S.)  313, 1  Low.  241,F.  C.  16,470,  to  forfeiture,  under 
interntil  revenue  laws,  of  Implements  found  on  premises  where  illicit 
trade  carried  on;  The  Waterloo,  1  Blatchf.  &  H.  120,  F.  C.  17,257, 
t«  to  entry  into  blockaded  port  of.  derelict  vessel,  brought  In  by 
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salvors  without  owner's  consent;  The  Schooner  Mary,  1  Gall.  210, 
F.  C.  9,183,  as  to  entry  into  blockaded  port,  of  vessel  in  distress; 
I'  and  in  United  States  v.  Hayward,  2  Gall.  500,  F.  O.  15,336,  on  same 

point;  Six  Hundred  and  Fifty  Chests  of  Tea  v.  United  States, 
1  Paine,  507,  511,  F.  O.  12,916,  holding  rights  of  owner  not  affected 
by  fraud  or  misconduct  of  revenue  officers;  The  Gertrude,  3  Story, 
72,  74,  2  Ware  (Dav.),  ISO.  182,  F.  C.  5,370,  as  to  foreign  goods 
found  derelict  and  brought  into  port  without  collector's  stamp 
affixed;  and  In  United  States  v.  Curtis,  16  Fed.  Rep.  189,  on  same 
point;  Cargo  ex  Lady  Essex,  39  Fed.  Rep.  767,  as  to  vessel  enter- 
ing port  in  distress,  and  in  United  States  v.  Eleven  Hundred  and 
Fifty  Pounds  of  Celluloid,  82  Fed.  Rep.  629,  632,  on  same  point; 
United  States  v.  Halberstadt,  26  Fed.  Cas.  71,  73,  construing  act 
providing  against  removal  of  empty  liquor  casl^s. 

Distinguished  in  United  States  v.  The  Sarah  B.  Harris,  4  CliflP. 
154,  F.  C.  16,223,  where  act  was  intentional,  and  innocence  of  in- 
tention held  no  excuse;  United  States  v.  Hutchinson,  1  HasI^.  (Fox's 
Dec.)  156,  F.  C.  15,431,  holding  master  liable  for  importing  goods 
without  manifest,  although  ignorant  that  goods  were  on  board;  so 
also  in  Jackson  v.  United  States,  4  Mason,  190,  F.  0.  7,149;  United 
States  V.  Mules,  36  Fed.  Rep.  84,  decreeing  forfeiture  of  animals 
used  in  violation  of  revenue  law,  although  owner  ignorant  of  such 
wrongful  use. 

Duties. —  Qusere  whether  goods  saved  from  wreck  are  liable  to, 
p.  361. 

Referred  to  in  The  Waterloo,  Blatchf.  &  H.  122,  F.  C.  17,257,  hold- 
ing derelict  goods  dutiable  under  act  of  congress;  Bryant  v.  Com- 
monwealth Ins.  Co.,  6  Pick.  142,  but  point  not  decided. 

Salvage. —  Fifty  per  cent,  of  gross  value  of  goods  saved  from 
derelict  in  Delaware  bay  allowed,  pp.  365,  366. 

Miscellaneous  citations.—  Cited  in  Houseman  v.  Schooner  North 
Carolina,  15  Pet.  48,  10  L.  657,  as  to  Jurisdiction  of  admiralty  under 
facts  similar  to  those  in  principal  case;  also  in  The  Wave,  Blatchf. 
&  H.  240,  F.  C.  17,297,  on  same  point.  (Point  decided  only  by 
implication.)  Distinguished  in  Church  v.  Seventeen  Hundred  Dol- 
lars, 5  Fed.  Cas.  674,  denying  Jurisdiction  of  admiralty,  over  action 
for  money  had  and  received  under  agreement  to  do  salvage  service. 

4  Cr.  367-369,  2  L.  649,  SHEARMAN  v.  IRVINE'S  LESSEE. 

Entry  need  not  be  made  during  period  prescribed  by  statute  of 
limitations,  after  title  has  accrued,  unless  possession  of  party 
occupying  is  adverse,  p.  369. 

Cited  to  this  point  in  Wade  v.  Doyle,  17  Fla.  528;  May  v.  R«mney, 
1  Mich.  11,  as  to  ejectment  for  dower;  Hawk  v.  Senseman,  6  Serg. 
&  R.  24,  holding  that  it  is  unnecessary  to  action  of  ejectment  to 
allege  possession  within  statutory  period. 
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4  Cr.  370,  2  L.  650,  MORGAN  v.  OALLENDER. 

Appeal  and  error. —  Appeal  lies  to  Supreme  Court  from  Federal 
District  Court  for  Territory  of  Orleans,  p.  370. 

Jurisdiction. —  No  Federal  jurisdiction  where  citizenship  not 
averred,  p.  370. 

4  Or.  370-382.  2  L.  650,  ALEXANDER  v.  BALTIMORE  INS.  00. 

ICarine  insurance  —  Abandonment. —  Seizure  of  cargo,  vessel 
being  at  liberty  to  proceed,  does  not  Justify  abandonment  of  vessel, 
p.  375. 

Cited  and  principle  applied  in  Bradlie  v.  Insurance  Co.,  12  Pet. 
401,  402,  9  L.  1133,  1134,  holding  that  loss  of  voyage  does  not  Justify 
abandonment;  and  in  Church  v.  Insurance  Co.,  1  Mason,  343,  F.  C. 
2,711,  to  same  effect;  Taber  v.  Insurance  Co.,  131  Mass.  249,  holding 
further  as  to  effect  of  delay  on  part  of  insured  in  abandoning; 
Ritchie  v.  Insurance  Co.,  5  Serg.  &  R.  506,  holding  that  total  loss 
of  cargo,  during  voyage,  does  not  constitute  constructive  total  loss  of 
vessel.  Cited  also  in  Note  to  Olivera  v.  Insurance  Co.,  3  Wheat. 
195,  4  L.  3G8;  and  Greene  v.  Insurance  Co.,  9  Allen,  225,  in  discus- 
sion of  general  subject 

Distinguished  in  I'eele  v.  Insurance  Co..  3  Mason,  58,  F.  0.  10,905. 
where  such  abandonment  was  accepted  by  underwriters. 

Karine  Insurance. —  Total  loss  of  cargo  during  voyage  does  not 
constitute  technical  total  loss  of  vessel,  p.  377. 

4  Or.  382-383,  2  L.  654,  MATTHEWS  v.  ZANB. 

Jurisdiction  ot  United  States  Supreme  Court. —  Appellate  Juris- 
diction extends  to  question  respecting  title  to  land,  both  parties 
claiming  under  same  act  of  congress,  p.  *^8S. 

Cited  in  Buel  v.  Van  Ness.  8  Wheat.  324.  5  L.  627,  extending 
principle  to  conflicting  claims  to  forfeiture  under  revenue  laws. 
AfBrmed  in  Ross  v.  Barland,  1  Pet.  664,  7  L.  306.  Cited  in  Mobile 
V.  Eslava.  16  Tet.  249.  10  L.  953,  where  authorities  collected  and 
di8cusse<l;  Kissell  v.  St.  Louis  Public  Schools,  18  How.  27,  15  L. 
328,  as  to  dispute  regarding  title  to  school  lands;  Lewis  v.  Lewis, 
9  Mo.  100,  43  Am.  Dec.  546,  asserting  jurisdiction  of  State  courts  to 
determine  rights  of  parties  in  first  instance. 

4  Cr.  3^4-398,  2  L.  655.  YOUNG  v.  BANK  OF  ALEXANDRIA. 

Foreign  laws,  authentication  of. —  Act  of  State  legislature  creat- 
ing corporation  is  public  act,  and  being  printed  in  conformity  with 
general  act  of  legislature,  is  sufficiently  authenticated,  p.  388. 

Clte<l  and  principle  applied  in  Cox  v.  Robinson,  2  Stew.  &  P.  97, 
as  to  act  prescribing  rate  of  interest;  and  in  Handrick  v.  Andrews^ 
9  Port  38,  on  same  point;  Vance  v.  Bank,  1  Blackf.  80,  as  to  act 
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i  of  territorial  legislature  creating  bank  afterwards  recognized  by 

State  Constitution  as  corporate  body;  Henthorn  v.  Shepherd,  1 
Blackf.  160,  holding  that  act  of  State  ceding  land  to  United  States 
will  be  judicially  noticed;  Emery  v.  Berry,  28  N.  H.  486,  61  Am. 
Dec.  627,  holding  that  such  acts  cannot  be  proven  by  parol  evidence 
alone;  Smith  v.  Strong,  2  Hill,  247,  as  to  act  incorporating  bank; 
Crawford  v.  Linn  Co.,  11  Or.  500,  5  Pac.  747,  holding  that  question 
■as  to  whether  act  is  public  or  private  is  to  be  determined  by  sub- 
ject-matter; Biddis  V.  James,  6  Blnn.  327,  6  Am.  Dec.  457,  ex- 
tending principle  to  private  acts;  Kean  v.  Rice,  12  Serg.  &  R. 
207,  as  to  penal  statute;  Penniman,  Petitioner,  11  R.  I.  339,  as  to 
act  prescribing  liability  of  stockholders  of  corporation;  Bank  of 
Newberry  v.  Railroad  Co.,  9  Rich.  li.  498,  as  to  act  incorporating 
bank;  State  v.  Abbey,  29  Vt.  65,  67  Am.  Dec.  756,  as  to  act  regulating 
production  of  evidence  in  prosecution  for  bigamy;  and  in  Stribbling 
Y.  Bank,  5  Rand.  140,  as  to  act  incorporating  bank.  Cited  also  in 
United  States  v.  Wilson,  1  Bald.  91,  F.  C.  10,730,  discussing  general 
subject. 

Corporations. —  Grants  of  extraordinary  remedies  form  no  part 
of  corporate  franchises  which  will  be  respected  in  other  courts  than 
those  of  the  State  granting  such  remedies,  p.  397. 

Cited  in  Bank  of  Columbia  v.  Okely,  4  Wheat.  245,  4  L.  561,  as  to 
<!lause  giving  summary  process  by  execution;  United  States  v.  Rail- 
road, 98  U.  S.  606,  25  L.  152,  asserting  right  of  congress  to  modify 
charter  provision  relating  to  procedure;  Carey  v.  Giles,  9  Ga. 
258,  upholding  power  of  legislature  to  appoint  receiver  for  insolvent 
bank;  Miners*  Bank  v.  United  States,  Morris,  484,  43  Am.  Dec.  116, 
holding  that  bank  charter  may  be  repealed  where  such  power  re- 
served in  act  of  incorporation;  Howard  v.  Insurance  Co.,  13  B.  Mon. 
285,  286,  as  to  act  providing  that  insurance  company  may  be  sued  in 
certain  courts;  Burton  v.  State,  3  Gill,  9.  as  to  exemption  of  bank 
from  operation  of  law  requiring  affixing  of  stamps  to  bonds  or 
obligations;  Debolt  v.  Insurance  Co.,  1  Ohio  St.  587,  applying 
principle  to  exemption  from  taxation. 

Appeal  lies  from  Judgments  of  Circuit  Court  for  District  of  Colum- 
bia, to  Supreme  Court,  in  cases  where  corporation  chartered  by 
State  of  Virginia  Is  party,  although  charter  contains  provision  to 
contrary,  p.  398. 

Applied  in  Carter's  Heirs  v.  Cutting,  8  Cr.  252,  3  L.  553,  sustain- 
ing appeal  from  decree  of  Circuit  Court  of  District,  affirming  Judg- 
ment of  Orphans'  Court;  Railroad  Co.  v.  Church,  19  Wall.  64.  22 
L.  98,  holding  that  appeal  lies  in  all  cases  not  expressly  excepted 
by  act  of  congress;  Ormsby  v.  Webb,  134  U.  S.  55,  61,  33  L.  809, 
«11,  10  S.  Ct.  481,  483,  discussing  Carter's  Heirs  v.  Cutting  and 
Railroad  Co.  v.  Church,  supra.  Cited,  generally,  in  Smith  v.  Bank 
of  Columbia,  4  Cr.  C.  C.  149,  F.  O.  13,01L 
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4  Cr.  308-401,  2  L.  659,  SPIERS  v.  WILLISON. 

Parol  evidence. —  Although  deed  of  gift  is  required  by  Virginia 
act  to  be  in  writing  parol  e^ddence  of  its  existence  is  admissible  to 
show  nature  of  possession  accompanying  it,  p.  400. 

Affirmed  in  Ramsay  v.  Lee,  4  Cr.  402,  2  L.  660,  where  facts  identi- 
cal Cited  and  principle  applied  in  Graham  v.  Lockhart,  8  Ala.  25, 
holding  admissible,  parol  evidence  of  notes  described  as  considera- 
tion for  deed  of  trust;  Hogan  v.  Reynolds,  8  Ala.  68,  holding,  in 
action  for  purchase  money  of  note,  parol  evidence  of  sale  admissible, 
without  production  of  note;  East  v.  Pace,  57  Ala.  524,  where  rule  as 
to  production  of  best  evidence  held  not  to  apply  to  matter  merely 
incidental  or  collateral;  and  in  Sprague  v.  Hosmer,  82  N.  Y.  471, 
to  same  effect;  Lowry  v.  Pinson,  2  Bail.  328,  23  Am.  Dec.  142,  hold- 
ing that  party  impeaching  sale  for  fraud  may  show  by  parol  the 
execution  of  another  conveyance  without  consideration;  Sims  v. 
Jones,  43  S.  O.  95,  20  S.  E.  906,  discussing  proof  of  instrument  on 
cross-examination;  Merrit  v.  Smith,  6  Leigh  (Va.),  493,  under  facts 
similar  to  principal  case;  Taylor  v.  Peck,  21  Gratt.  20,  holding  that 
where  fact  of  occupation  alone  is  in  issue,  without  respect  to  ternw* 
of  tenancy,  lease  may  be  proven  by  parol. 

4  Cr.  401-402,  2  L.  660.  RAMSAY  v.  LEB. 
No  citationeu 

4  Cr.  403-414,  2  L.  660,  STEAD  v.  COURSE. 

Pleading. —  Plea  containing,  in  substance,  sufficient  to  bar  a  bill, 
if  replied  to  and  found  true  in  fact,  is  a  bar,  though  defective  in 
form,  p.  413. 

Cited  in  Dalzell  v.  Dueber  Mfg.  Co.,  149  U.  S.  326.  37  L.  755,  13  S. 
Ct  890,  on  point  that  whfere  plea  is  not  supported  by  testimony  It 
must  be  overruled.  Approved  in  United  States  v.  California  Land 
Co..  148  U.  S.  40,  37  L.  359,  13  S.  Ct.  461,  discussing  general  subject. 
The  general  rule  is  also  approved  in  Farley  v.  Kittson,  120  U.  S. 
315,  30  L.  688,  7  S.  Ct.  540,  holding,  however,  that  objection  to 
equity  of  plaintifTs  claim  cannot  be  taken  by  pleas. 

Distinguished  in  Matthews  v.  Lalance,  etc.,  Co.,  18  Blatchf.  87,  2 
Fed.  Rep.  235,  where  plea  held  bad  in  substance. 

Tax  sale,  validity  of.— Tax  collector  must  conform  to  law  from 
which  his  power  is  derived,  otherwise  he  makes  no  title.  Unneces- 
sary sale  of  whole  tract  where  sale  of  part  would  satisfy  tax,  is  void, 
p.  413. 

This  is  a  leading  case,  and  an  examination  of  the  citations  shows 
that  this  principle  has  been  extensively  affirmed  and  applied,  as 
follows:  Williams  v.  Peyton's  Lessee,  4  Wheat.  82,  4  L.  520,  holding 
that  party  claiming  under  such  sale  must  show  compliance  with 
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statute.  So  also  in  Mason  v.  Fearson,  9  How.  26Q,  13  L.  130,  and 
Early  v.  Homans,  16  How.  018,  14  L.  1083;  French  v.  Edwards,  13 
Wall.  513,  20  L.  704,  holding  recitals  in  sheriff's  deed  as  to  manner 
in  which  judgment  executed,  to  be  evidence  against  grantee; 
Schroeder  v.  Young,  161  U.  S.  341,  40  L.  725,  16  S.  Ct.  515,  as  tx)  sale 
on  execution;  United  States  v.  Pacific  R.  R.,  1  McCrary,  7,  1  Fed. 
102,  holding,  however,  that  statute  should  be  construed  favorably 
to  innocent  purchasers;  Lyon  v.  Hunt,  11  Ala.  312,  46  Am.  Dec.  223, 
as  to  burden  of  proof;  Mahone  v.  Williams,  39  Ala.  217,  as  to  sale 
under  decree  of  foreclosure;  Ritch  v.  Eichelberger,  13  Fla.  182, 
setting  aside  sale  where  more  land  sold  than  necessary  to  pay  tax; 
Dickerson  v.  Acosta,  15  ^la.  620,  construing  act  of  congress  pro- 
viding for  forfeiture  of  land  for  nonpayment  of  taxes;  Curtis  v. 
Swearingen,  Breese,  142,  discussing  as  to  burden  of  proof;  Day  v. 
Graham,  1  Gil.  443,  as  to  sale  of  lots  en  masse  when  susceptible  of 
division;  Scott  v.  Babcoclc,  3  G.  Greene,  140,  holding  that  there  is  no 
presumption  in  favor  of  authority  of  officer  to  sell;  Laraby  v.  Reid, 
3  G.  Greene,  420,  where  order  of  sale  did  not  conform  to  that 
prescribed  by  statute;  Penn  v.  Glemans,  19  Iowa,  379,  holding 
irregular  sale  in  gross  of  several  distinct  parcels  of  land;  McCready 
V.  Sexton,  29  Iowa,  392.  4  Am.  Rep.  230,  holding  clause  in  statute 
m«iking  tax  deed  "  conclusive  evidence,*^  to  apply  only  to  regularity 
of  proceedings  and  not  to  authority  of  ofllcer  to  sell;  City  Bank  of 
New  Orleans  v.  Mclntyre,  8  Rob.  (La.)  478,  but  where  execution 
debtor  made  no  objection  to  manner  of  sale,  held  he  could  not  enjoin 
purchaser  from  using  property  pending  suit  to  annul;  Nesbitt  v. 
Dallam,  7  Gill  &  J.  512,  28  Am.  Dec.  243,  as  to  sale  of  property 
en  masse;  Hamilton  v.  Valiant,  30  Md.  140,  as  to  failure  to  give 
notice  where  required;  Margraff  v.  Cunningham,  57  3kld.  588,  as  to 
sale  en  masse;  Rowland  v.  Doty,  Harr.  Ch.  (Mich.)  10.  holding  tax 
Kale,  although  regular,  void  if  tax  paid;  Morton  v.  Reeds,  6  Mo.  73, 
80,  holding  that  in  all  summary  and  ex  parte  proceedings,  burden 
of  proof  is  on  party  claiming  under  them;  but  distinguished  in  dis- 
senting opinion,  p.  103;  Reeds  v.  Morton,  9  Mo.  880  (875),  afiQrming 
Morton  v.  Reeds,  supra;  Gordon  v.  Edson,  2  N.  H.  153.  holding 
sheriff  liable  for  escape,  where  prisoner  released  on  bonds  in  sum 
less  than  that  required  by  statute;  Brown  v.  DInsmoor,  3  N.  H.  105, 
as  to  failure  to  describe  land  of  nonresident  in  assessment  list; 
Thompson  v.  Currier,  24  N.  H.  239,  as  to  sale  on  execution  of  more 
property  than  necessary  to  satisfy  judgment;  Howell  v.  Sebring,  14 
N.  J.  Eq.  93,  holding  executor  bound  by  directions  in  will  regarding 
disposal  of  property;  Johnson  v.  Garrett,  10  N.  J.  Eq.  32,  under 
facts  similar  to  principal  case;  Hopper  v.  Malleson's  Executors,  et 
al.  10  X.  J.  Eq.  384,  holding  that  the  tax  deed  impugned  is  not 
prima  facie  evidence  of  regularity;  dissenting  opinion,  Jack- 
son V.  Roberts*  Exrs.,  11  Wend.  4.34,  435,  majority  holding  parol 
evidence  inadmissible  to  show  that  one  of  several  executions  under 
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which  sales  made,  had  been  satisfied;  Tieman  y.  Wilson,  6  Johns. 
Oh.  414,  under  facts  similar  to  principal  case;  dissenting  opinion, 
Begister  y.  Bryan,  2  Hawks,  21,  majority  holding  sale  en  masse 
yalid;  Lessee  of  Holt  y.  Hemphill,  3  Ohio,  234,  holding  further  as  to 
burden  of  proof;  and  in  Lafferty  y.  Byers,  5  Ohio,  458,  on  same 
point;  Wain  y.  Shearman,  8  Serg.  &  B.  369,  as  to  tax  sale  yold  for 
want  of  authority  to  sell;  dissenting  opinion,  Stewart  y.  Schoenfelt, 
13  Serg.  &  B.  375,  majority  holding  yalld,  sale  of  property  for  taxes, 
where  original  assessment  made  without  authority;  Winters  y. 
Burford,  6  Cold.  332,  as  to  sale  en  masse;  Hadley  y.  Tankersley,  8 
Tex.  20,  construing  statute  proyidlng  that  ''  tax  deed  shall  be  good 
and  effectual  both  in  law  and  equity; "  Hall  y.  Collins,  4  Yt  324, 
discussing  as  to  burden  of  proof;  Flanagan  y.  Grimmet,  10  Gratt. 
426;  Dequasie  y.  Harris,  16  W.  Va.  353,  construing  strictly,  statute 
proyidlng  that  tax  deed  shall  be  prima  facie  eyidence  of  regularity 
of  sale.  See  yaluable  note,  13  Am.  Dec.  213,  on  subject  of  sale  by 
sheriff  of  more  land  than  necessary. 

The  principal  case  has  been  approyed  on  this  point  in  the  fol-. 
lowing  cases  discussing  the  general  subject:  Jackson  y.  Morse,  18 
Johns.  443,  9  Am.  Dec.  227;  Jackson  y.  Shepard,  7  Cow.  92,  17  Am. 
Dea  605;  Aldrich  y.  Wilcox,  10  B.  I.  411. 

Distinguished  In  Merrick  y.  Hutt,  16  Ark.  338,  and  Sharpleigh  y. 
Surdam,  1  Flipp.  481,  F.  C.  12,711,  under  statute;,  Cayender  y. 
Smith,  1  Iowa,  354,  holding  statute  prescribing  order  In  which 
property  is  to  be  sold,  to  be  merely  directory.  Limited  in  Allen  y. 
Boblnson,  3  Bibb  (Ky.),  328,  holding  sheriff's  deed  to  be  prima  facie 
eyidence  of  regularity  of  proceedings.  Distinguished  in  Hutchins 
y.  Lee,  Walker  (Miss.),  294,  holding  proyisions  in  statute  regulating 
sale  of  fugitlye  slayes  to  be  directory  only;  Minor  y.  Natchez,  4 
Smedes  A  M.  627,  43  Am.  Dec.  495,  as  to  mere  irregularity  in  form 
of  sale  under  execution.  Limited  In  Woods  y.  Monell,  1  Johns.  Ch. 
606,  holding  that  proof  of  abuse  of  power  must  be  clear;  Williamson 
V.  Farrow,  1  Bail.  L.  619,  21  Am.  Dec.  499,  holding  that  irregularity 
must  be  as  to  matter  of  substance. 

Miscellaneous  citations.—  Cited  in  Blighf  s  Heirs  y.  Tobin,  7  T.  B. 
Mon.  615,  18  Am.  Dec.  223,  on  point  that  equity  has  Jurisdiction  to 
reyise  sales  under  fieri  facias. 

4  Cr.  416  -421,  2  L.  664,  HI6GINS0N  y.  MEIN. 

Oonflscation  act  of  Georgia  yested  in  the  State  the  property  of  all 
persons  contemplated  In  the  act,  p.  418. 

Cited  to  this  point  in  Thompson  y.  Carr,  5  N.  H.  515,  construing 
like  statute  of  New  Hampshire. 

Adyerae  jKMseesion.—  Possession  of  person  claiming  under  mort- 
gagor is  not  adyerse  as  regards  mortgagee,  p.  419. 
Bule  applied  in  Herbert  y.  Hanrick,  16  Ala.  594;  Byrd  y.  McDanlel, 
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33  Ala.  27,  holding,  however,  that  possession  of  mortgagee  after 
payment  due  may  be  sufficiently  adverse  to  bar  mortgagor's  equity 
of  redemption,  after  period  of  time  prescribed  in  statute  for  bring- 
ing actions  generally,  has  expired;  Whittington  v.  Flint,  43  Ark. 
515,  51  Am.  Rep.  579,  collecting  and  discussing  authorities;  Jeffer- 
son, etc.,  R.  R.  Co.  V.  Oyler,  82  Ind.  399,  applying  principle  to 
possession  of  land  by  vendor  after  sale;  Tripe  v.  Marcy,  39  N.  H. 
445,  holding  mortgagor  in  possession  to  be  tenant  at  will;  Bailey  v. 
Jackson,  16  Johns.  214,  8  Am.  Dec.  310,  holding,  however,  that 
payment  of  mortgage  debt  may  be  presumed  from  lapse  of  time, 
when  mortgagor  in  possession  and  no  interest  paid,  and  in  Roberts 
V.  Welch,  8  Ired.  Eq.  292,  on  same  point;  McCormick  v.  Hemdon,  86 
Wis.  453,  56  N.  W.  1098,  where  principle  applied  to  possession  of 
land  by  grantor  after  sale. 

Payment.—  Presumption  of,  from  lapse  of  time,  may  be  rebutted, 
p.  420. 

Applied  in  Howard  v.  Hildreth,  18  N.  H.  106,  where  payment  of 
interest  proven;  so  also  in  Tripe  v.  Marcy,  39  N.  H.  449;  Gullck  v. 
Loder,  13  N.  J.  L.  73,  23  Am.  Dec.  714,  and  Jackson  v.  Sackett,  7 
Wend.  98,  on  same  point;  Summervilie  v.  HoUiday,  1  Watts,  515, 
as  to  payment  of  legacy;  Hazard  v.  Martin,  2  Vt.  87,  where  principle 
applied  to  presumption  of  regularity  in  proceedings  of  administrator 
arising  from  lapse  of  time;  Appleton  v.  Edson,  8  Vt  241,  as  to 
adverse  possession,  holding  that  presumption- is  always  in  favor  of 
legal  estate  where  possession  vacant 

Mortgages.—  Act  of  Georgia  confiscating  land  of  mortgagor  does 
not  destroy  estate  of  mortgagee  in  the  land,  pp.  418,  419. 

Miscellaneous  citations.—  Cited  in  Bauserman  v.  Blunt  147  U.  S. 
652,  37  L.  318,  13  S.  Ct  469,  and  Balkam  v.  Woodstock  Iron  Co.,  154 
U.  S.  188,  aS  L.  957,  14  S.  Ct  1014,  on  point  that  United  States 
Supreme  Court  will  recognize  construction  of  statute  of  limitations 
of  highest  court  in  State  where  cause  arose;  dissenting  opinion, 
McArthur  v.  Porter,  1  Ohio,  108,  on  same  point  as  to  rule  of  prop- 
■erty  generally;  Floyd  v.  Harrison,  4  Bibb  (Ky,),  78,  but  clearly  not 
In  point 

4  Cr.  421-433,  2  L.  666,  POLLARD  v.  DWIGHT. 

Appearance  of  defendant  in  foreign  attachment  waives  service  of 
process,  p.  428. 

Cited  and  principle  applied  in  Toland  v.  Sprague,  12  Pet  331,  9 
L.  1105,  holding  appearance  and  pleading  to  merits  waives  exemp- 
tion from  foreign  attachment;  Atkins  v.  Disintegrating  Co.,  18  Wall. 
298,  21  L.  843,  as  to  proceeding  in  admiralty;  St.  Louis,  etc.,  Ry.  Co. 
V.  McBride,  141  U.  S.  132,  35  L.  661,  11  S.  Ct  984,  holding  that 
appearance  waives  objection  to  jurisdiction;  Flanders  v.  ^tna 
Ins.  Co.,  3  Mason,  160,  F.  C.  4,852,  as  to  general  appearance  of  cor- 
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poration.  Followed  in  Clarke  v.  New  Jersey,  etc.,  Co.,  1  Story,  540, 
F.  C.  2,859.  Applied  In  United  States  v.  Ottman,  1  Hughes,  316,  F^ 
C.  15,977,  holding  further  as  to  effect  of  Imprisonment  of  defendant; 
Kelly  V.  Insurance  Co.,  3  Hughes,  450,  F.  C.  7,677,  and  Kansas, 
etc.,  Ry.  Co.  v.  Lumber  Co.,  37  Fed.  5,  holding  as  to  practice  on 
removal;  also  In  Romaine  v.  Insurance  Co.,  28  Fed.  638,  and  Piatt 
V.  Manning,  34  Fed.  818,  applying  rule  where  service  unauthorized; 
Southern  Express  Co.  v.  Todd,  56  Fed.  107,  12  XJ.  S.  App.  351, 
where  defendant  exempt  from  service;  Wabash,  etc.,  Ry.  Co.  v. 
Brow,  65  Fed.  945,  31  U.  S.  App.  192,  holding  that  filing  petition  for 
removal  without  objecting  to  Jurisdiction  of  State  court  constitutes 
general  appearance  (but  see,  S.  C,  164  U.  S.  280,  41  L.  435,  17  S. 
Ct  128,  infra);  Central  Trust  Co.  v.  Railway  Co.,  68  Fed.  695,  holding 
foreign  attachment  not  maintainable  in  United  States  courts  with- 
out personal  service  or  voluntary  appearance;  The  Willamette,  70 
Fed.  878,  44  U.  S.  App.  26,  where  right  of  claimant  in  libel  in  rem 
to  have  action  commenced  in  district  of  his  residence,  held  waived 
by  appearance  in  other  district;  L'Engle  v.  Gates,  74  Fed.  514,  under 
Florida  statute;  Creagh  v.  Equitable  Life  Assurance  Co.,  83  Fed. 
850,  where  filing  of  petition  and  bond  for  removal  held  waiver  of 
objection  to  jurisdiction;  Wilson  v.  Pierce,  30  Fed.  Cas.  154,  as  to 
proceeding  in  admiralty;  Pearce  v.  Thackeray,  13  Fla.  577,  as  to 
Irregularity  in  service  of  notice;  Baars  v.  Gordon,  21  Fla.  36,  hold- 
ing further  as  to  effect  of  dissolution  of  attachment  where  juris- 
diction acquired  by  general  appearance;  Wheeler  v.  Cobb,  75  N. 
C.  25,  as  to  irregularity  in  service  of  summons  by  publication; 
Bell  V.  Bell,  3  W.  Va.  193,  and  Bank  of  Valley  v.  Bank  of  Berkeley, 
3  W.  Va.  391,  where  defendants  not  subject  to  service  of  process; 
Mahany  v.  Kephart,  15  W.  Va.  618,  as  to  defective  execution  of 
process,  and  in  Shepherd  vr  Brown,  30  W.  Va.  18,  3  S.  B.  189,  on 
same  point  The  rule  has  been  approved  in  general  discussion  in 
the  following  cases:  Picquet  v.  Swan,  5  Mason,  571,  F.  C.  11,135; 
Woolfolk  V.  Cage,  Walk.  (Miss.)  301. 

Distinguished  in  Goldey  v.  Morning  News,  156  U.  S.  520,  39  L. 
518,  15  S.  Ct.  560,  and  Wabash  Ry.  Co.  v.  Brow,  164  U.  S.  280,  41 
L.  435,  17  S.  Ct.  128,  where  special  appearance  held  not  to  waive 
objection  to  jurisdiction;  Picquet  v.  Swan,  5  Mason,  48,  49,  F.  O. 
11,134,  refusing  to  enter  default  against  defendant  not  amenable  to 
process;  Steele  v.  Harkness,  9  W.  Va,  24,  holding  that  where  de- 
fendant's objection,  that  cause  has  not  matured  for  trial,  has  been 
overruled,  he  does  not,  by  appearing  and  pleading,  waive  such 
objection. 

Circuit  Court,  composition  of. District  judge  may  alone  hold 

Circuit  Court,  although  there  be  no  judge  of  Supreme  Court  allotted 
to  circuit,  p.  428. 

Cited  to  this  point  in  In  re  Kaine,  14  Fed.  Cas.  86.  Rule  applied 
in  State  v.  Lane,  4  Ired.  460,  holding  that  on  death  of  justice  of 
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State  Supreme  Court,  sur^iYing  Justices  may  hold  court  and  exer- 
cise all  its  functions. 

Ck>nstruction  of  statutes.— United  States  courts  will  be  guided 
by  construction  given  by  State  to  its  own  statute  regulating  prop- 
erty rights,  p.  429. 

Cited  in  dissenting  opinion,  McArthur  y.  Porter,  1  Ohio,  108,  hold- 
ing rule  to  be  applicable  in  territorial  Supreme  Court  where  de- 
cisions of  general  court  of  territory  are  uniform  on  the  question. 
Approved  also  in  Yaughan  y.  Phebe,  Mart  &  Y.  24,  17  Am.  Dec. 
779,  in  general  discussion. 

Covenant  of  seisin.— Action  will  lie  for  breach  of,  without  aver- 
ment of  ouster,  p.  431. 

Rule  applied  in  Le  Roy  v.  Beard,  8  How.  465,  12  L.  1158,  and 
Wright  V.  Phipps,  90  Fed.  567,  holding  covenant  brolcen  at  time  of 
conveyance;  Mitchell  v.  Warner,  5  Conn.  503,  denying  right  of 
assignee  of  covenant  of  seisin  to  recover  on  covenant,  and  in  Gale 
V.  Frazler,  4  Dale.  202,  30  N.  W.  140,  to  same  effect.  Approved  in 
Furman  v.  Elmore,  2  Nott  &  McC.  195,  holding,  however,  that 
covenant  of  seisin  cannot  be  implied  from  general  covenant  of  war- 
ranty, and  in  Moore  v.  Lanham,  3  Hiirs  L.  304,  on  same  point  But 
see  Talbot  v.  Bedford,  Cooke,  458,  where  covenants  of  warranty 
and  seisin  held  to  be  identical.  The  rule  has  also  been  approved 
in  notes,  2  Wheat  62,  4  L.  185,  and  1  Blackf.  102;  also  in  Brandt  v. 
Foster,  5  Iowa,  295;  Robinson  v.  Coulter,  90  Tenn.  707,  25  Am.  St 
Rep.  700,  18  S.  W.  251;  Curtis  v.  Brannon,  98  Tenn.  157,  38  S.  W. 
1073,  discussing  general  subject. 

Distinguished  in  Bird  v.  Smith,  8  Ark.  872,  and  Fitzhugh  y. 
Croghan,  2  J.  J.  Marsh.  438,  19  Am.  Dec.  148,  holding  rule  inappli- 
cable to  covenant  of  warranty. 

Survey  by  State  surveyor  is  presumed  to  be  correct  and  cannot 
be  impeached  collaterally,  p.  431. 

Cited  to  this  point  in  Cragin  v.  Powell.  128  U.  S.  699.  32  L.  569, 
9  S.  Ct  206,  as  to  survey  by  surveyor-general  of  United  States. 

Miscellaneous  citations.—  Cited  generally  as  to  practice  on  re- 
moval of  causes,  in  Dinnistoun  v.  Deeper,  6  Blatchf.  339,  F.  C.  3,804; 
Ward  v.  Alexander,  1  Paine,  415,  F.  C.  17.148,  and  State  v.  Circuit 
Judge,  33  Wis.  132,  and  in  Garland  v.  Davis,  4  How.  154,  11  L.  918, 
as  instance  of  practice  on  reversal  of  lower  court;  Insurance  Co.  v. 
Francis,  11  Wall.  215,  20  L.  78,  on  point  that  where  corporation's 
citizenship  is  not  averred  no  Jurisdiction  exists, 

4  Cr.  433,  2  L.  670.  EX  PARTE  LEWIS. 

Trial.— Jurors  entitled  to  one  dollar  and  twenty-five  cents  per  diem 
in  civil  cases  in  Circuit  Court,  p.  433. 

No  citations. 
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4  Or.  434-143,  2  L.  670,  CROUDSON  v.  LEONARD. 

Admiralty.— Foreign  admiralty  judgment,  rendered  by  court  of 
competent  Jurisdiction,  condemning  vessel  for  breach  of  blockade. 
Is  conclusive  as  to  that  fact  in  action  on  policy  of  insurance,  p.  438. 

Approved  and  applied  in  Gushing  v.  Laird,  6  Ben.  461,  F.  0.  3,509; 
Tompkins  v.  Tompkins,  1  Story,  553,  F.  O.  14,091,  in  matter  of 
foreign  probate  of  will  under  State  laws;  Bradstreet  v.  Insurance 
Co.,  8  Sumn.  605,  F.  G.  1,793,  as  to  sentence  of  condemnation  In 
prize  court;  Blanque  v.  Peytavin,  4  Mart  (La.)  459,  6  Am.  Dec.  706, 
holding  sentence  of  foreign  Court  of  Admiralty  conclusive  as  to 
national  character  of  vessel;  dissenting  opinion,  O wings  ▼.  Nichol- 
son, 4  Harr.  &  J.  109,  majority  holding  sentence  of  condemnation  not 
conclusive  of  rights  of  parties  in  collateral  proceeding  to  recover 
sum  already  paid  on  debt  for  security  of  which  vessel  was  con- 
demned; Barney  ▼.  Patterson,  6  Harr.  &  J.  203,  holding  that  judg- 
ment of  Circuit  Court  is  not  foreign  judgment  for  purpose  of  proof 
in  State;  Baxter  v.  Insurance  Co.,  6  Mass.  299,  4  Am.  Dec.  141, 
under  facts  similar  to  principal  case;  Farrell  v.  City  of  St  Paul,  62 
Minn.  274,  54  Am.  St  Rep.  643,  64  N.  W.  810,  as  to  decree  directing 
sale  of  property  for  nonpayment  of  special  assessment;  United  States 
V.  Maxwell,  etc.,  Co.,  5  N.  Mex.  307,  21  Pac.  156,  holding  that  decree 
of  Circuit  Court,  holding  patent  valid,  bars  action  by  United  States 
in  territorial  court  to  set  aside  such  patent;  Cheriot  v.  Foussat,  3 
Binn.  260.  holding  sentence  of  foreign  prize  court  conclusive  as  to 
legality  of  seizure;  dissenting  opinion,  Plnson  v.  Ivey,  1  Terg.  350, 
majority  holding  condemnation  of  land  by  commissioners  not  to  be 
conclusive  as  to  title;  Williams  v.  Saunders,  5  Gold.  77,  as  to  judg- 
ment of  Probate  Court;  Brown  v.  Brown,  86  Tenn.  319,  7  S.  W.  647, 
holding  further  as  to  who  are  parties;  Tilson  v.  Davis'  Admr.,  32 
Oratt  104,  holding  former  adjudication  in  action  by  creditors  estops 
action  for  equitable  relief,  by  one  who  was  party  to  original  action. 
Cited  also  in  note,  75  Am.  Dec.  724,  on  subject  of  decrees  in 
admiralty. 

Distinguished  in  The  Mary,  9  Gr.  142,  145,  3  L.  684,  685,  holding 
judgment  against  one  defendant  by  default  does  not  preclude  other 
defendant  from  contesting  admission  of  party  in  default  Limited 
in  Hilton  V.  Guyot  159  U.  S.  167,  182,  40  L.  109,  115,  16  S.  Ct  145, 
151,  holding  foreign  judgment  for  sum  of  money  to  be  prima  facie 
evidence  only  of  merits  of  suit;  dissenting  opinion,  Fisher  v.  Field- 
ing, 67  Conn.  128,  34  Atl.  723,  majority  holding  judgment  on 
pecuniary  demand  conclusive  as  to  merits;  Melhop  v.  Doane,  31 
Iowa,  401,  7  Am.  Rep.  150,  holding  unsatisfied  judgment  of  another 
State,  rendered  in  action  in  rem  of  which  defendant  had  no  notice, 
is  of  no  force  as  judgment  in  personam;  Pelton  v.  Platner,  13  Ohio, 
217,  42  Am.  Dec.  199,  as  to  judgment  in  personam.  Criticised  in 
Graning  v.  Insurance  Co.,  1  Nott  &  McC.  540.  as  applied  to  sentences 
of  Admiralty  Courts.    Denied  in  New  York,  etc.,  Ins.  Co.  v.  De 
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Wolf,  2  Cow.  70,  and  Ocean  Ins.  Co.  v.  Francis,  2  Wend.  68,  19  Am. 
Dec.  553,  holding  sentence  of  condemnation  in  Admiralty  Court  to 
be  prima  facie  evidence  only  of  facts. 

Prize  —  Parties.— Any  person  having  interest  In  property  may 
Interpose  claim,  or  appeal  from  sentence,  p.  437. 

Cited  to  this  point  in  Gushing  v.  Laird,  107  U.  S.  79,  27  L.  895,  2 
S.  Ct  204;  Beach  v.  Workman,  20  N.  H.  383  [application  doubtful]. 

Maritime  oontracts.— Policies  of  marine  insurance  are,  p.  437. 

Cited  to  this  point  in  De  Lovis  v.  Bolt,  2  Gall.  475,  F.  O.  3,770,. 
sustaining  admiralty  jurisdiction. 

Miscellaneous  citations.— Cited  In  The  Parkhill,  18  Fed.  Cas. 
1192,  as  to  Jurisdiction  and  composition  of  Admiralty  Courts  gen- 
erally. 

4  Cr.  443-452,  2  L.  673,  UNITED  STATES  v.  THE  BETSEY  AND 

CHARLOTTE. 

Admiralty  Jurisdiction  extends  to  all  seizures  made  on  waters 
navigable  from  the  sea  by  vessels  of  ten  or  more  tons  burden^ 
p.  452. 

Rule  applied  in  Whelan  v.  United  States,  7  Cr.  112,  3  L.  286, 
denying  trial  by  Jury;  The  Sarah,  8  Wheat.  394,  5  L.  644,  distingruish- 
ing  between  common  law  and  admiralty  Jurisdiction  of  District 
Courts;  New  Jersey,  etc.,  Co.  v.  Bank,  6  How.  388,  12  L.  484,  as  to 
seizure  for  violation  of  navigation  laws;  The  Belfast,  7  Wall.  638, 
19 'L.  270,  as  to  maritime  liens.  Referred  to  In  The  Eagle,  8  Wall. 
26,  19  L.  370,  sustaining  Jurisdiction  of  admiralty  over  cases  of 
collision  on  great  lakes;  United  States  v.  Winchester,  99  U.  S.  374, 
25  L.  480,  distinguishing  between  admiralty  and  common-law  Juris- 
diction of  District  Courts,  and  in  United  States  v.  Athens  Armory, 
2  Abb.  (U.  S.)  138,  F.  C.  14,473,  35  Ga.  352,  on  same  point;  The 
Lewellen,  4  Biss.  160,  F.  C.  8,307,  as  to  seizure  under  navigation 
laws;  The  Wave,  Blatchf.  &  H.  240,  F.  C.  17,297,  sustaining  Juris- 
diction over  suits  for  pilotage;  United  States  v.  The  Reindeer,  2 
CliflP.  69,  F.  C.  16,144,  as  to  seizure  for  violation  of  acts  prohibiting 
slave  trade;  Anonymous,  1  Gall.  24,  25,  F.  C.  444,  holding  further 
that  information  in  rem  is  civil  proceeding;  De  Lovio  v.  Bolt,  2  Gall. 
474,  F.  C.  3,776,  as  to  Jurisdiction  over  maritime  contracts;  Roberts 
V.  Skolfield,  3  Ware,  187,  F.  C.  11,917,  as  to  Jurisdiction  over  torts; 
The  Meteor,  17  Fed.  Cas.  180,  as  to  seizure  for  violation  of  neutrality 
laws,  and  in  United  States  v.  Arms  and  Ammunitions,  24  Fed.  Cas. 
863,  on  same  point  See  also  35  Ga.  352,  reprinting  United  States  v. 
Athens  Armory,  2  Abb.  (U.  S.)  138,  F.  C.  14,473.  Cited  generally 
in  notes,  6  Biss.  249,  F.  0.  9,330;  2  Ware  (Dav.),  99,  F.  O.  6,914,  and 

5  Wheat.  115,  5  L.  48. 
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Criticised  in  dissenting  opinion,  Waring  v.  Clarke,  5  How.  485,  486, 
12  li.  247,  majority  sustaining  jurisdiction  over  torts  committed 
within  tliose  limits.  See  also  dissenting  opinion,  Jackson  v.  The 
Magnolia,  20  How.  334,  15  L.  926,  and  in  People  v.  Tyler,  7  Mich. 
274,  denying  constitutionality  of  acts  of  congress  extending 
admiralty  jurisdiction  to  great  lakes.  Distinguished  in  Slocum  v. 
Wheeler,  1  Conn.  445,  holding  jurisdiction  not  to  extend  to  seizures 
made  on  land. 


V  CRANOH. 


6  Or.  t  8  L.  19.  UNITED  STATES  v.  WEEKS. 

Appeal  and  error.— Writ  of  error  lies  to  District  Ck>art  of  Maine 
from  Massachusetts  Circuit  Court,  not  the  United  States  Supreme 
Court,  p.  1. 

No  citations. 

5  Or.  1-11,  3  L.  19,  ALEXANDER  v.  MAYOR,  ETC.,  OF  ALEX- 

ANDRIA. 

Statutes.— Meaning  of  doubtful  phrase  in  statute  may  be  estab- 
lished by  a  subsequent  clause  or  statute,  p.  7. 

Rule  applied  in  United  States  y.  Morton,  66  Fed.  210,  24  U.  S. 
App.  531,  adopting  the  construction  sanctioned  by  a  subsequent  act, 
where  first  statute  was  ambiguous;  Saltonstall  y.  Birtwell,  66  Fed. 
975,  33  U.  S.  App.  52,  construing  words  "payment  under  protest" 
in  custom  law;  Superyisors  y.  Ehlers,  45  Wis.  295,  construing  statute 
proyiding  for  liability  of  official  bondsmen;  dissenting  opinion, 
Haseltine  y.  Hewitt,  61  Wis.  139,  20  N.  W.  684,  majority  held  second 
act  unconstitutional. 

Statutes.— Representation  in  preamble,  that  town  is  laid  off  in 
half-acre  lots  is  immaterial,  if  enacting  clause  comprehends  lots, 
within  its  limits  not  so  subdiyided,  p.  9. 

Cited  in  Weatherhead  y.  Bledsoe,  2  Oyert  355,  holding  words  in 

statute  of  limitation  not  restrained  by  preamble. 

« 

Municipal  corporations.—  Municipality  can  tax  lots  of  nonresi- 
dents, pp.  7,  8. 

Taxes.—  Taxes  cannot  be  recoyered  by  motion,  unless  in  case  of 
person  holding  land,  who  has  no  other  property  in  the  towiu 
pp.  9,  10. 

6  Cr.  11-13,  8  L.  22,  HENDERSON  v.  MOORE. 

Payment.— Receipt  in  full  upon  part  payment  is  presumptiye 
eyidence  of  payment  in  full  and  will  support  such  a  plea,  pp.  12,  13. 

Cited  and  principle  applied  in  Blanchard  y.  Noyes,  3  N.  H.  519, 
holding  agreement  to  accept  a  less  sum  in  satisfaction  may  be  left 
to  the  Jury  as  eyidence  that  the  rest  has  been  paid;  Reid  y.  Reid,  2 
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Dey.  L.  250,  18  Am.  Dec.  572,  holding  a  receipt  for  specific  sum 
stated  to  be  in  full  is  prima  facie  evidence  of  a  settlement;  Ghesnut 
y.  Strong,  1  Hill  Eq.  128,  holding  creditor  bound  by  receipt  in  full, 
though  it  afterwards  turn  out  he  was  entitled  to  more;  Trlmmier 
T.  Thomson,  10  S.  G.  190,  holding  receipt  for  a  smaller  sum  ex- 
pressed to  be  In  full  is  presumed  true;  Steele  y.  Atkinson,  14  S.  G. 
161,  37  Am.  Rep.  731,  holding  such  a  receipt  by  sheriff  a  satisfaction 
of  the  execution. 

Distinguished  in  Howe  y.  Mackey,  5  Pick.  48,  holding  that  to 
maintain  plea  of  payment  one  must  prove  thing  received  was  of 
full  value  of  debt,  or  was  received  as  such;  Seely  y.  Spencer,  3  VL 
335,  holding  agreement  of  creditor  to  discharge  several  debtors  from 
whom  he  received  part,  did  not  relieve  others  from  liability. 

App«al  and  error.—  Refusal  of  court  below  to  grant  new  trial  is 
not  error,  p.  12. 

Principle  affirmed  and  applied  in  following  citing  cases:  Walden 
y.  Graigi  9  Wheat.  578,  6  L.  164,  holding  writ  of  error  will  not  lie  to 
the  refusal  to  grant  an  amendment  to  the  declaration;  Wright  v. 
Hollingsworth,  1  Pet.  169,  7  L.  98,  holding  allowance  of  amendment 
to  declaration  is  not  error;  Pomeroy  v.  Bank,  1  Wall.  598,  17  L.  640, 
holding  overruling  a  motion  for  a  new  trial  is  not  proper  subject 
of  a  bill  of  exceptions;  Ewing  v.  Howard,  7  Wall.  502.  19  L.  295,  and 
Insurance  Co.  v.  Barton,  13  Wall.  604,  20  L.  709,  refusing  to  con- 
sider overruled  motion  for  new  trial,  or  one  In  arrest  of  judgment; 
likewise  in  Indianapolis  R.  R.  Go.  v.  Horst,  93  U.  S.  301,  23  L.  901; 
Jones  v.  Buckell,  104  U.  S.  555,  26  L.  841;  Edge,  etc.  v.  Fields,  58 
Fed.  173,  8  XJ.  S.  App.  449;  Walton  v.  Railroad  Go.,  56  Fed.  1008, 
12  XJ.  S.  App.  511.  Gited  in  Earnshaw  v.  United  States,  146  U.  S. 
68,  36  L.  889,  13  S.  Gt  15,  holding  action  of  appraisers,  not  abusing 
their  discretion,  is  final;  Texas,  etc.,  Ry.  Go.  v.  Nelson,  50  Fed.  816; 
2  U.  S.  App.  213  holding  application  for  a  continuance  rests  within 
the  discretion  of  the  Gircuit  Gourt  without  regard  to  the  practice  of 
State  courts.  Rule  followed  in  White  v.  Ghurch,  5  Gonn.  189. 
Gited  and  applied  in  State  v.  Hunt,  4  La.  Ann.  439,  holding  no 
appeal  lies  from  order  of  judge  of  the  first  instance  overruling  an 
application  for  a  new  trial  in  a  criminal  case;  State  v.  Brette,  6  La. 
Ann.  660,  holding  Supreme  Gourt  can  only  determine  questions  of 
law  submitted  by  bill  of  exceptions;  Dibble  v.  Rogers,  2  Mich.  407, 
holding  decision  granting  new  trial  cannot  be  reviewed;  likewise  In 
Romalne  v.  Norris,  8  N.  J.  L.  82,  as  to  refusal  to  hear  motion  for 
nonsuit  after  regular  time;  McCourry  v.  Doremus,  10  N.  J.  L.  249, 
as  to  refusal  to  continue  a  cause;  Grawford  v.  Railroad  Go.,  28  N.  J. 
L.  482,  as  to  amending  of  pleadings;  Goleman  v.  Bell,  3  N.  Mex. 
497;  8.  G.,  4  N.  Mex.  47,  12  Pac.  658,  and  Law  v.  Merrills,  6  Wend. 
278,  as  to  motion  for  new  trial;  and  Richards  v.  Wheeler,  2  Aikens, 
369,  as  to  rejection  of  a  report  of  auditors.     Gited  in  Ringgold's 
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Oase,  1  Bland  Ch.  9,  discussing  right  of  appeal;  approvingly  Taylor 
V.  Carpenter,  2  Wood.  &  M.  3,  F.  O.  13,785.  And  see  1  Blaelcf.  (Ind.) 
22. 

Distinguished  In  Jones  v.  Van  Zandt,  5  How.  224,  12  L.  126, 
entertaining  the  cause  since  division  of  opinion  did  not  embrace 
things  urged  merely  as  reasons  for  a  new  trial;  United  States  v. 
Chicago,  7  How.  191,  12  L.  663,  entertaining  a  certified  questioli 
involving  right  of  the  matter  whether  subject  on  hearing  was  one  of 
discretion  or  not;  Sparrow  v.  Strong,  3  Wall.  105,  18  L.  50,  where 
judgment  did  not  purport  to  affirm  an  order  overruling  a  motion  for 
a  new  trial,  but  to  affirm  judgment  of  District  Court  in  the  action 
of  ejectment;  Mattox  v.  United  States,  146  U.  8.  147,  36  L.  920,  13 
S.  Ct.  52,  holding  the  question  of  admissibility  of  affidavits  offered 
in  support  of  motion  for  a  new  trial  may  be  brought  up  on  writ  of 
error,  when  lower  court,  in  passing  upon  motion,  exercised  no  dis- 
cretion In  respect  to  matter  in  affidavits.  Denied  in  Sorrel  v.  St 
Jullen,  4  Mart  (O.  S.)  509,  holding  denial  of  a  new  trial  may  be 
relieved  in  Supreme  Court;  Gilliland  v.  Rappleyea,  15  N.  J.  L.  143, 
holding  court  having  set  aside  verdict  and  ordered  a  new  trial,  it 
was  error  to  revive  verdict  and  render  judgment  thereon  at  a  sub- 
sequent term;  Fowler  v.  Colton,  1  Pinn.  340,  and  Territory  v.  Doty, 
1  Pinn.  404,  holding,  under  statute,  Supreme  Court  has  cognizance 
of  questions  of  law  arising  upon  motions  for  a  new  trial. 

5  Cr.  13-15,  3  L.  22,  COOKE  v.  WOODROW. 

Evidence.^  Best  evidence  which  nature  of  case  admits  of  must 
be  produced,  p.  14. 

Rule  applied  in  Fresh  v.  Gilson,  16  Pet  332,  10  L.  984,  rejecting 
evidence  by  one  witness  of  testimony  of  another  at  a  previous  trial. 

Evidence.— If,  after  due  diligence,  subscribing  witness  cannot  be 
found,  his  handwriting  may  be  proved,  p.  14. 

Rule  applied  in-  Stebbins  v.  Duncan,  108  U.  S.  44,  27  L.  646,  2  S.  Ct 
321,  and  McVicker  v.  Conlcle,  96  Ga.  586,  24  S.  E.  24,  allowing  proof 
of  handwriting  where  witness  to  deed  was  dead;  Bennet  v.  Robin- 
son, 3  Stew.  &  P.  238,  holding  evidence  of  the  subscribing  witness 
is  the  only  admissible  evidence,  unless  he  cannot  be  found  or  be- 
comes legally  incompetent;  Ingram  v.  Plasltet,  3  Blackf.  454,  hold- 
ing evidence  of  handwriting  of  obligor  to  bond  admissible,  be- 
fore plaintiff  had  produced  evidence  that  handwriting  of  subscrib- 
ing witnesses  could  not  be  proved;  Kemper  v.  Pry  or,  1  J.  J.  Marsh. 
599,  admitting  proof  of  handwriting  where  witness  could  not  be 
found;  Whittemore  v.  Broolts,  1  Me.  60,  rejecting  evidence  of  hand- 
«vritlng,  where  there  was  no  proof  of  diligent  search  after  the  other 
subscribing  witness;  Farnsworth  v.  Briggs,  6  N.  H.  564,  holding 
where  attesting  witness  cannot  be  produced,  his  handwriting  may 
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be  proved;  as  also  in  Dunbar  y.  Marden,  13  N.  H.  316,  where  wit- 
ness was  without  jurisdiction  of  court;  Patterson  v.  Tucker,  9  N. 
J.  L.  332,  333,  17  Am.  Dec.  476,  477,  where  witness  denied  his  hand- 
writing^.   See  also  1  Blackf.  (Ind.)  48,  note. 

Distinguished  in  Wilbur  y.  Selden,  6  Cow.  165,  refusing  to  admit 
entries  by  notary's  clerk  In  register,  though  latter  was  without 
Jurisdiction  of  court 

Appeal  and  error.— In  troyer,  if  judgment  is  for  plaintiff,  it  de- 
termines the  yalue-of  matter  in  dispute,  but  if  for  defendant  the 
declaration  fixes  it,  pp.  13,  14. 

Cited  and  applied  in  Walker  y.  United  States,  4  Wall.  164.  18  L. 
319,  dismissing  writ  of  error;  Batchelder  y.  Richardson,  75  Va.  837, 
holding  It  actual  amount  in  dispute  does  not  otherwise  appear,  the 
court  will  look  to  the  whole  record;  McCrowell  y.  Burson,  79  Va. 
300,  holding  amount  in  declaration  governed  jurisdiction  where 
judgment  was  for  defendant;  note  to  21  Am.  St.  Rep.  619,  on  this 
subject  collecting  authorities.  Cited  in  Ringgold's  Case,  1  Bland 
Ch.  24,  discussing  in  what  cases  and  to  what  amount  appeal  bond 
may  be  required;  Greigg  v.  Reade,  Crabbe,  66,  F.  C.  5,804,  arguendo; 
Hilton  y.  Dickinson,  108  U.  S.  169,  174,  27  L.  689,  691,  2  S.  Ct  427, 
430,  discussing  appeal  not  justified  by  the  amount  in  dispute. 

Distinguished  in  Peyton  v.  Robertson,  9  Wheat  528,  6  L.  151, 
holding  in  replevin  for  property  distrained  for  rent,  the  amount  for 
which  avowry  is  made  is  the  real  matter  in  dispute;  Gordon  v. 
Ogden,  3  Pet  34,  7  L.  592,  holding  if  writ  of  error  be  brought  by 
defendant  matter  in  dispute  cannot  exceed  amount  of  that  Judg- 
ment dismissing  writ 

5  Cr.  15-19,  3  L.  23,  MANDEVILLB  v.  WILSON. 

Statute  of  UmitationB.— Exceptions  in  favor  of  merchant's  ac- 
counts extends  to  all  accounts  current  which  concern  the  trade  of 
merchandise  between  merchants,  p.  18. 

Cited  in  Spring  v.  Gray,  6  Pet  167,  8  L.  358,  holding  charter-party 
is  not  an  account  within  the  exception;  Spring  v.  Gray,  5  Mason, 
524,  527.  F.  C.  13,259,  holding  same;  McCulloch  v.  Judd,  20  Ala.  708, 
holding  an  account  containing  several  Items  of  debit  for  goods 
bought  and  one  item  of  credit  for  cash  paid  is  not  within  the  ex- 
ception; Bradford  v.  Spyker,  32  Ala.  143,  holding  where  there  are 
mutual  accounts  between  persons,  the  statute  does  not  bar  if  one 
item  is  within  the  period;  as  also  in  Gunn  v.  Gunn,  74  Ga.  568,  58 
Am.  Rep.  456;  Brackenridge  v.  Baltzell,  1  Ind.  334,  holding  '*  running 
accounts  "  means  mutual  account  and  when  between  merchants  is 
without  the  statute;  Lansdale  v.  Brashear,  3  T.  B.  Mon.  334,  hold- 
ing partners  in  forming  are  not  merchants  so  their  accounts  are  not 
within  the  exception;  Dyatt  y.  Letcher,  6  J.  J.  Marsh,  544,  545,  and 
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McLellan  y.  Grofton,  6  Me.  344,  holding  the  account  within  tlie  ex- 
ception; Union  Bank  v.  Knapp,  3  Picls.  112,  15  Am.  Dec.  189,  holding 
an  account  which  has  been  balanced  is  not  within  the  exception; 
Murray  v.  Coster,  20  Johns.  597,  holding  where  one  Joint  purchaser 
takes  all  the  goods,  and  agrees  to  account  to  the  other  for  his  share, 
this  is  not  within  the  exception;  Jayne  v.  Mickey ,55  Pa.  St  262,  where 
merchant  furnished  goods  "  to  be  sold  on  agency  and  to  be  ac- 
counted for,"  etc.,  held  this  was  within  the  exception;  Watson  v. 
Lyle,  4  Leigh  (Va.),  249,  holding  demand  barred.  Cited  in  general 
discussion  in  Bass  t.  Bass,  6  Pick.  363;  State  y*.  School  District,  80 
Neb.  523,  46  N.  W.  613,  27  Am.  St.  Rep.  422;  Van  Rhyn  v.  Vincent, 
1  McCord's  Eq.  315,  and  Blair  v.  Drew,  6  N.  H.  238. 

Distinguished  in  Lowe  v.  Dowbarn,  26  Tex.  510,  holding,  under 
their  statute,  mutual  accounts  not  between  merchants  are  barred. 

Statute  of  limitattona. —  Account  current  does  not  become  an 
account  stated  by  the  cessation  of  dealings  between  the  parties,  p. 

18. 

Cited  in  White  v.  Campbell,  25  Mich.  469,  holding  presentation  of 
account  to  party,  who  remains  passiye,  will  not  conyert  it  into  an 
account  stated;  Volkening  y.  De  Graaf,  81  N.  Y.  271,  and  Whittlesey 
y.  Spofford,  47  Tex.  18,  holding  to  maintain  action  on  account 
stated,  it  must  be  shown  account  was  closed  with  assent  of  plain- 
tiff; Coalter  y.  Coalter,  1  Rob.  (Va.)  85,  92,  holding  statute  is  no 
bar,  where  there  has  been  cessation  of  dealings. 

Appeal  and  error. — Allowance  or  rejection  of  amendments  to 
pleadings  is  not  subject  to  review  on  appeal,  p.  18. 

Approved  and  rule  applied  in  Moss  y.  Riddle,  5  Cr.  358,  3  L.  125; 
Cook  v.  Burnley,  11  Wall.  676,  20  L.  86,  holding  application  to  sup- 
ply a  lost  record  not  reviewable;  Chapman  v.  Barney,  129  U.  S. 
681,  32  L.  801,  9  S.  Ct  427,  as  to  an  amendment  substituting  a  plain- 
tiff; Gormley  v.  Bunyan.  138  U.  S.  630,  34  L.  1089,  11  S.  Ot  465, 
as  to  granting  or  refusal  of  leave  to  file  an  additional  plea;  Heye 
V.  Lieman,  12  Fed.  Cas.  90,  declaring  allowance  of  amendments 
rests  in  the  discretion  of  the  court;  Poole  v.  Nixon,  9  Pet  Appx. 
770,  19  Fed.  Cas.  995,  holding  granting  or  refusal  of  leave  to  amend 
pleadings  not  reviewable  ;Watkinsv.  Gayle,  4  Ala.  155,  holding  an  ap- 
plication by  officer  to  correct  his  return  of  process,  decision  of 
primary  court  is  conclusive;  Nicks  v.  Rector,  4  Ark.  277,  holding 
courts  permitting  exhibit  to  be  proven  vlve  voce  not  reviewable; 
fuller  v.  Hampton,  5  Conn.  425;  Merrlam  v.  Langdon,  10  Conn.  472; 
Henderson  v.  Hamer,  5  How.  (Miss.)  538,  and  Austin  v.  Jordan, 
5  Tex.  133,  holding  allowance  or  disallowance  of  amendment  to 
pleadings  not  a  ground  of  error;  Stewart  v.  Bennett,  1  Fla.  443, 
declining  to  revise  Judgment  on  ground  that  court  erred  in  allow- 
ing amendments;  Brett  v.  Ming,  1  Fla.  452,  holding  appellate  court 
may  amend  error  apparent  on  record;  Romaine  v.  N orris,  8  N.  J. 
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L.  82,  holding  whether  motion  for  nonsuit  shall  be  heard  after 
regular  rests  in  discretion  of  the  court;  State  v.  Raiford,  2  Dev. 
215,  holding  decision  of  court  below  on  plea  of  nul  tiel  record  is 
conclusive;  Fowler  v.  Col  ton,  1  Pinn.  337,  holding  refusal  of  court 
to  allow  a  notice  to  be  amended  is  not  error.  See  note,  89  Am.  Dec. 
77,  78,  on  this  subject 

Distinguished  in  Broussard  y.  Trahan,  4  Mart  (O.  S.)  504,  hold- 
ing, where  court  below  improperly  denies  a  continuance,  relief  may 
be  had  in  Supreme  Court;  Avery  v.  Bowman,  39  N.  H.  395,  397, 
holding  refusal  to  grant  amendment  because  court  has  no  power 
to  grant  it,  is  error  in  law,  and  may  be  corrected  upon  exceptions. 

Miscellaneous.— Cited  in  Van  Bokkelen  v.  Cook,  5  Sawy.  593, 
F.  C.  16,831,  to  point  that  declaration  need  not  set  forth  the  facts 
which  take  case  out  of  statute. 

5  Cr.  19-21,  3  L.  24,  FAIRFAX  v.  FAIRFAX. 

Pleading. —  Upon  issue  of  plene  administravlt,  yerdlct  should  be 
for  amount  of  assets  unadministered,  p.  21. 

Rule  applied  in  Sizlar  y.  Haywood,  8  Wheat  679,  6  L.  714;  Ed- 
monds y.  Crenshaw,  14  Pet  169,  10  L.  404,  holding  executor,  though 
responsible  only  for  assets  received,  cannot  discharge  himself  by 
paying  over  these  to  his  co-executor;  Smith  y.  Chapman,  93  U.  S. 
43,  23  L.  796,  holding  in  action  against  executor  upon  contract  of 
testator,  where  a  devastavit  is  alleged  and  proved,  a  Judgment 
de  bonis  propriis  is  erroneous;  Thomson  v.  Searcy,  6  Port  413,  de- 
claring sureties  liable  for  amount  of  assets  which  came  into  the 
hands  of  the  administrator;  Moody  v.  Keener,  7  Port  234,  setting 
aside  verdict  because  it  did  not  respond  to  the  issue;  King  v. 
Anthony,  2  Blackf.  (Ind.  132;  Johnson  v.  Hawkins,  2  Blackf.  (Ind.) 
461,  and  Porter  v.  Glenn,  3  Bibb  (Ky.),  86,  holding  upon  issue  of 
plene  administravlt  jury  should  also  find  amount  of  assets  In  defend- 
ant's hands  unadministered;  as  also  in  Young  v.  Whi taker,  1  A.  K. 
Marsh.  399;  McKinley  v.  McCall,  1  T.  B.  Mon.  57;  Young  v.  Wick- 
liffe,  17  Dana  (Ky.),  448,  and  Nixon  v.  Bullock,  9  Yerg.  416,  holding 
verdict  insufiiclent  Cited  in  Bishop  v.  Hamilton,  4  J.  J.  Marsh. 
549,  holding  precise  amount  of  assets  need  not  be  found,  when 
verdict  ascertains  that  assets  are  sufficient. 

Distinguished  in  Thrash  v.  Sumwalt  5  Ala.  16,  holding  on  issue 
of  plene  administravlt  verdict  general  in  its  terms  is  sufficient 

» 

ApjMal  and  error  —  Service. —  Citation  upon  writ  of  error  is 
properly  served  upon  husband  of  defendant  marrying  after  judg- 
ment, p.  21« 

Cited  in  Tripp  v.  Raihroad  Co.,  144  U.  S.  129,  36  K  372,  12  S.  Ct 
656,  holding  mailing  citation  to  defendant's  attorney  insufficient  ser- 
vice; U.  S.  M.  A.  A.  V.  Weller,  30  Fla.  218,  11  So.  788,  holding  writ 
of  error,  duly  served,  not  abated  by  marriage  of  female  defendant 
after  judgment 


> 
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6  Cr.  22-34.  8  L.  26,  McKEEN  v.  DELANO  Y. 

Statutes. —  Practical  construction  of  a  statute  acquiesced  in  for 
a  long  time  controls,  p.  32. 

The  following  citing  cases  affirm  and  apply  this  principle;  United 
States  V.  Arredondo,  6  Pet.  715,  8  L.  556,  holding  courts  are  bound 
to  notice  general  customs  and  usages  as  the  law  of  the  land;  Schell 
V.  Fauche,  138  U.  S.  572,  34  L.  1043,  11  S.  Ct.  380,  holding  that  in 
cases  of  ambiguity  contemporaneous  construction  by  courts  and 
officials  is  controlling;  United  States  y.  Ship  Recorder,  1 
Blatchf.  223,  F.  G.  16,129,  holding  contemporaneous  construc- 
tion of  act  corroborated  by  years  of  usage  must  govern; 
Talcott  V.  Phie  Grove,  1  Flipp.  156,  F.  0.  13,735,  holding  con- 
tracts based  upon  State  law  universally  and  continuously  treated 
as  valid,  will  be  supported  by  Federal  courts  notwithstanding 
late  State  decisions  to  contrary;  dissenting  opinion.  Northern  Pae. 
R.  R.  Co.  V.  Harden,  46  Fed.  623,  construing  grants  by  congress  to 
railroads;  Panaud  v.  Jones,  1  Cai.  4d9,  refusing  to  set  aside  verdict 
because  evidence  of  custom  was  received;  Hughes  v.  Lane,  11  111. 
131,  50  Am.  Dec.  440,  construing  statute  providing  for  acknowledg- 
ment of  deed  by  married  woman;  State  v.  Harrison,  116  Ind.  308, 
19  N.  E.  149,  construing  doubtful  statute,  according  to  practice  and 
usage;  Harriman  v.  State,  2  G.  Greene.  275,  in  case  of  doubt,  long 
practice  under  a  statute  favors  its  validity;  Clark  V.  Mowyer,  6  Mich. 
468,  following  practical  construction  of  statute;  and  also  In  West- 
brook  v.Miller,56  Mich.  152,  22  N.  W.  257,  as  to  statute  providing  for 
signing  of  tax  deed;  Franklin  v.  Kelley,  2  Neb.  87,  holding  con- 
veyance by  pre-emptor  before  issuance  of  patent  valid;  State  y. 
Grey,  21  Nev.  389,  32  Pac.  194,  construing  Constitution  as  to  publi- 
cation of  proposed  amendments;  Den  v.  Geiger,  9  N.  J.  L.  231,  hold- 
ing a  certified  acknowledgment  of  a  deed  valid,  if  it  shows  a  sub- 
stantial compliance  with  statute;  Shinn  v.  Roberts,  20  N.  J.  L.  450, 
holding  order  of  sale  made  by  Orphans'  Court  valid;  Jackson  v. 
Gumaer,  2  Cow.  567,  holding  certificate  of  acknowledgment  in 
usual  form  sufficient;  Merlam  v.  Harsen,  2  Barb.  Ch.  270,  certifi- 
cate of  acknowledgment  substantially  complying  with  the  statute 
sufficient;  Bank  v.  Mersereau,  3  Barb.  Ch.  577,  4*^  Am.  Dec.  205, 
holding  deed  in  customary  form  sufficient;  Moore  v.  Vance,  1  Ohio, 
12,  holding  deed  without  subscribing  witnesses  valid;  Chesnut  T. 
Shane,  16  Ohio,  603,  47  Am.  Dec.  390,  holding  if  construction  is 
doubtful,  usage  will  control;  McFerren  v.  Powers,  1  S.  &  R.  106, 
holding  acknowledgment  of  deed  before  associate  judge  of  a  country 
other  than  that  in  which  land  lay,  valid;  Harrington  v.  Smith,  28 
Wis.  68,  and  State  v.  Timme,  54  Wis.  340,  11  N.  W.  793,  declaring 
that  great  weight  is  to  be  given  to  the  practical  construction  of 
a  statute  by  officials.  Cited  approvingly  in  Beals  v.  Hale,  4  How. 
51,  11  L.  870.  Cited  arguendo,  in  McCall  v.  Hlnkley,  4  Gill,  160;  dis- 
senting opinion,  McArthur  v.  Porter,  1  Ohio,  108. 
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Distinguished  in  Love  v.  Hinckley,  Abb.  Admr.  441,  F.  C.  8,548, 
holding  proof  did  not  establish  the  custom;  O'Donnell  v.  Glenn,  9 
Mont  461,  463,  23  Pac.  1019,  1020,  that  the  use  of  erroneous  form  of 
Teriflcation  of  location  notice  was  not  generally  enough  to  make  tt 
sufficient;  Cuming  Co.  v.  Tate,  10  Neb.  190,  4  N.  W.  1047,  where 
there  was  no  evidence  of  deviation  or  universality  of  a  custom; 
Gray  v.  Askew,  3  Ohio,  479,  refusing  to  follow  a  practice  neither 
old  nor  general. 

Statutes. —  Federal  courts  follow  State  courts*  construction  of 
State  statutes,  p.  32. 

This  proposition  is  affirmed,  followed  and  applied  bj  the  following 
citations:  Jackson  v.  Chew,  12  Wheat.  168,  6  L.  167,  adopting  local 
law  of  real  property  as  ascertained  by  decisions  of  State  courts; 
Green  v.  Neal,  6  Pet  296,  8  L.  404,  holding  Federal  courts  adopt 
State  courts*  construction  of  State  statutes;  Webster  v.  Cooper,  14 
How.  504,  14  L.  517,  following  State  court  exposition  of  State  Con- 
stitution; Supervisors  v.  United  States,  18  Wall.  82,  21  L.  775,  holding 
that  construction  of  statute  of  State  by  its  highest  court  binding  on 
this  court;  as  also  in  McArthur  v.  Scott  113  U.  S.  391,  28  L.  1031,  6 
S.  Ct  667,  as  to  statute  providing  for  probate  of  will;  Thompson  v. 
Phillips,  Bald.  284,  F.  C.  13,974,  law  limiting  lien  of  judgments;  Mer- 
rill V.  Portland,  4  Cliff.  144,  F.  C.  9,470,  as  to  statute  prescribing  con- 
ditions annexed  to  the  right  to  recover  for  injury  received  in  con- 
sequence of  defect  in  highway;  Bowditch  v.  Boston,  4  Cliff.  341, 
F.  C.  1,719,  as  to  statute  rendering  city  liable  for  property  destroyed 
to  stop  a  fire;  In  re  Wylie,  2  Hughes,  460,  F.  C.  18,112,  as  to  "  State 
exemption  laws;"  Griffing  v.  Gibb,  1  McAU.  222,  F.  C.  5,819,  con- 
struing legislative  grants;  Mitchell  v.  Lippincott,  2  Woods,  472,  F.  C. 
9,665,  as  to  "married  woman's  law;'*  State  v.  Railway  Co.,  3  Fed. 
888,  statute  providing  for  removal  of  criminal  case;  Lookout,  etc.,  R. 
R.  Co.  V.  Houston,  44  Fed.  450,  holding  decision  of  State  court  on 
demurrer  is  binding  on  Federal  court  to  which  case  has  been  re- 
moved; Prentice  v.  Zane,  19  Fed.  Cas.  1272,  following  State  courts' 
construction  of  negotiable  paper  law;  Bloodgood  v.  Grasey,  31  Ala. 
589,  following  foreign  States' construction  of  its  own  statutes;  Youley 
V.  Lavender,  27  Ark.  264,  holding  Federal  courts  will  follow  State 
statute  limiting  rights  of  creditor  in  probate  matters;  McClure  v. 
Owen,  26  Iowa,  253,  holding  Federal  courts  will  follow  hitest  adjudi- 
cations of  State  courts  construing  States  statutes;  Levy  v.  Mentz, 
23  La.  Ann.  262,  holding  that  Federal  courts  will  follow  State  courts* 
interpretation  of  State  laws,  respecting  titles;  Craig  v.  Fox,  16  Ohio, 
569,  refusing  to  alter  construction  of  statute  sanctioned  by  many 
decisions;  Smith  y.  Power,  23  Tex.  33,*  holding  decisions  of  this 
court  construing  local  statutes  affecting  titles  to  real  property,  are 
binding  on  all  courts;  Derby  v.  Jacques,  1  Cliff.  439,  F.  C.  3,817, 
holding  Federal  courts  follow  State  practice  in  law  cases. 

Distinguished  in  Burgess  v.  Seligman,  107  U.  S.  34,  27  L.  365,  2 
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S.  Ct  22,  refusing  to  follow  decision  of  State  court,  rendered  after 
Circuit  Court  bad  construed  State  statute;  Ryan  t.  Staples,  76 
Fed.  727,  40  U.  S.  App.  427,  holding  Federal  courts  not  bound  by 
single  decision  of  State  court  applying  principles  of  common  law 
to  question  as  to  validity  of  judgment,  where  rights  of  party  be- 
came vested  before  decision  was  made;  Blanchard  v.  Sprague,  1 
Cliff.  290,  F.  C.  1,516,  holding  that  in  equity  cases  State  laws  do 
not  furnish  rules  of  evidence  to  Federal  courts. 

Deed. —  If  land  in  two  counties  be  conveyed,  by  one  deed,  it  need 
be  recorded  only  in  one  county,  p.  83. 

This  rule  is  cited  and  applied  in  Wilt  v.  Cutler,  88  Mich.  194,  hold- 
ing deed  covering  land  in  different  counties  is  properly  recorded  in 
anyone  of  them;  Leazure  v.  Hlllegas,  7  S.  &  R.  318,  holding  an  ex- 
emplification certified  by  the  recorder  of  a  county  of  a  deed  con- 
veying lands  in  that  and  in  another  county  is  evidence  in  dispute 
concerning  the  latter;  Hancock  v.  Lumber  Co.,  65  Tex.  233,  hold- 
ing valid  registration  of  deed  in  one  county  establishes  prima  facie 
its  execution  everywhere.  Cited  arguendo,  in  Beals  v.  Hale,  4 
How.  54.  11  L.  873. 

Distinguished  in  Penn  v.  Preston,  2  Rawle,  ^8,  holding  the  cov- 
enant on  part  of  grantor  to  procure  recording  of  a  power  is  not 
fulfilled  in  relation  to  lands  in  one  county  by  recording  It  in  an- 
other. 

5  Or.  34-45,  3  L.  29,  TUCKER  v.  OXLBT. 

Bankruptcy. —  A  joint  debt  under  bankrupt  law  may  be  set 
off  against  the  separate  claim  of  the  assignee  of  one  of  the  partners, 
p.  40. 

In  the  following  citing  cases  this  principle  is  afllrmed  and  applied: 
Mead  v.  Bank,  6  Blatchf.  187,  F.  C.  9,366,  holding  creditor,  taking 
for  Q^rtnership  debt,  note  of  co-partnership  and  individual  notes  of 
partners,  indorsed  by  co-partners,  was  entitled,  after  bankruptcy, 
to  dividends  out  of  the  several  estate,  joint,  or  several;  In  re  Jewett. 

7  Biss.  337,  F.  0.  7,306,  declaring  that  a  partnership  creditor  could 
prove  his  debt  against  the  estate  of  an  individual  partner; 
Wilkins  v.  Davis,  2  Low.  514,  F.  C.  17,664,  holding  that  a  joint 
creditor  may  prove  against  the  separate  estate  of  the  bankrupt 
and  will  receive  dividends  from  joint  assets  and  surplus  of 
separate  assets  after  separate  debts  are  paid;  In  re  Webb,  4  Sawy. 
328,  F.  C.  17,317,  holding  joint  creditor,  in  case  of  bankruptcy  of 
one  partner,  has  a  right  to  prove  his  joint  debt  and  vote  for  as- 
signee; In  re  Carrier,  39  Fed.  198,  holding,  where  one  of 
two  joint  debtors  becomes  bankrupt,  the  creditor  may  set  off  the 
debt  against  his  separate  indebtedness  to  the  bankrupt;  In  re  Lloyd, 
15  Nat.  Bank  Reg.  257,  15  Fed.  Cas.  713,  holding  in  involuntary 
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proceedings    against    a    separate    partner,    creditors    of    partner- 
ship must  be  counted  in  computing  legal  quorum;  In  re  Melick, 
16  Fed.  Cas.  1328,  4  N.  B.  R.  97,  holding  an  adjudication  of  bank- 
ruptcy may  be  made  against  one  partner  only  upon  a  joint  debt; 
In  re  Itice,  20  Fed.  Cas.  655,  holding  firm  creditors  can  participate 
in  a  dividend  without  showing  they  have  exhausted  the  individual 
estate  of  the  retiring  partner;  Harris  v.  Peabody,  73  Me.  268,  hold- 
ing, if  there  is  no  joint  estate  and  no  solvent  partners,  joint  and 
separate  creditors  share  the  separate  estate  together;  Allen  v.  Wells, 
22  Pick.  456,  33  Am.  Dec.  761,  holding  separate  property  may  be 
attached  for  partnership  debts  and  a  lien  so  acquired  will  not  be 
defeated  by  subsequent  attachment  by  separate  creditor;  Bullard  v. 
Dorsey,  7  S.  &  M.  13,  holding  individual  debt  due  a  joint  creditor 
could  not  be  set  off  against  joint  debt;  Dahlgren  y.  Duncan,  7  S.  & 
M.  294,  holding,  under  statute,  individual  and  partnership  debts 
stand  on  equality  as  to  insolvent's  estate;  Simpson  y.  Schulte,  21  Mo. 
App.  644,  holding  partnership  creditor  may  have  Judgment  against 
any  partner  without  Joinder  of  the  others;  Lathrop  v.  Reed,  13  Allen, 
295,  holding  contract  claim  for  unliquidated  damages  provable  in 
insolvency;  Smith  v.  Spengler,  83  Mo.  413,  and  Green  v.  Conrad, 
114  Mo.  664,  21  S.  W.  841,  holding  debt  due  before  assignment  by 
bank  may  be  set  off  against  debt  due  after  it;  Pearce  v.  Cooke,  13 
R.  I.  187,  holding  partnership  creditor  could  prove  his  Judgment 
against  separate  estate;  Higgins  v.  Rector,  47  Tex.  364,  deciding  that 
holder  of  a  claim  against  a .  partnership  can  establish  his  claim 
against  estate  of  a  deceased  partner;  Morris  v.  Morris,  4  Gratt.  312, 
323,  qusere,  if  Joint  creditor  is  entitled  to  share  in  separate  estate  of 
debtor  with  separate  creditors;  Bardwell  v.  Perry,  19  Vt  301,  47  Am. 
Dec.  692,  holding  all  that  separate  creditors  can  require,  In  equity, 
is  that  partnership  creditors  first  exhaust  partnership  funds;  Curtis 
V.  Woodward,  58  Wis.  504,  505,  506,  46  Am.  Rep.  649,  650,  651,  17 
N.  W.  331,  holding  firm  debt  provable   in  bankruptcy  against  indi- 
vidual partner,  where  there  was  no  partnership  property,  and  other 
partners  had  been  discharged  from  liability.    Cited  in  Receivers  v. 
Gas  Light  Co.,  23  N.  J.  L.  297. 

Distinguished  in  Murrill  v.  NeiU,  8  How.  427,  12  L.  1141,  holding 
that  individual  property  shall  first  be  applied  to  individual  debts 
of  respective  partners;  Gray  v.  Rollo,  18  Wall.  633,  634,  635,  21  L. 
929,  holding,  where  a  bankrupt  owes  a  joint  debt  and  holds  a  note 
given  by  one  of  the  Joint  creditors  and  a  third  person,  the  two  claims 
cannot  be  set  off;  Hitchcock  v.  Rollo,  3  Biss.  287,  F.  C.  6,535,  holding 
assignee  of  claim  against  an  insolvent  insurance  company,  assigned 
after  notice  of  insolvency,  cannot  set  it  off  against  his  previous 
indebtedness;  McKinney  ▼.  Bellows,  3  Blackf.  33,  holding  set-off 
applies  only  to  debts  due  in  the  same  right;  Gillaspy  v.  Peck,  4Q 
Iowa,  462,  holding  lien  of  subsequent  judgment  for  an  individual 
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debt  does  not  take  priority  over  Hen  of  previously  rendered  judg- 
ment upon  a  partnership  debt,  as  to  separate  estate;  MeCulloh  v. 
Dashiell,  1  Harr.  &  Gill,  106,  107,  18  Am.  Dec.  279,  holding  joint 
creditors  in  equity  can  only  look  to  the  surplus  of  the  separate 
estate. 

Equity. —  Bules  for  marshalling  assets  are  equitable  restraints 
on  legal  rights,  p.  43. 

Cited  in  In  re  Nims,  10  Ben.  56,  F.  0. 10,268,  holding  joint  creditors 
share  equally  with  partnership  creditors  in  the  partnership  assets. 

Distinguished  in  Cleghom  v.  Bank,  9  6a.  323,  holding  equity  in 
favor  of  separate  creditors  will  not  be  allowed  to  take  away  a  right 
acquired  by  an  execution  at  law  on  the  part  of  joint  creditors 
against  the  separate  estate. 

Statutes.— In  adopting  and  enacting  a  foreign  statute  decisions 
expounding  it  are  adopted  with  it;  this  principle  followed  as  to 
bankrupt  law,  p.  42. 

Rule  applied  in  Warner  v.  Railway  Co.,  164  U.  S.  423,  41  L.  500,  17 
S.  C.  149,  holding  States,  in  adopting  statute  of  frauds,  adopted  the 
settled  construction  of  it;  Willis  v.  Eastern  &  C.  Co.,  169  U.  S.  307, 
42  L.  758,  18  S.  Ct  352,  holding  that  United  States,  in  adopting  Mas- 
sachusetts statute  providing  "  summary  process  for  recovery  of 
land,"  adopted  the  settled  construction  of  it;  Cronan  v.  Cotting,  104 
Mass.  249,  6  Am.  Rep.  235,  construing  phrase  "  fiduciary  character  " 
in  bankruptcy  act;  Merrill  v.  National  Bank  of  Jacksonville,  173 
U.  S.  160,  175,  as  to  bankrupt  act  adapted  from  English  statute  of 
James. 

Miscellaneous  citations.— Cited  In  United  States  v.  Eliason,  16 
Pet  301,  10  L.  972,  and  Derby  v.  Jacques,  1  Cliff.  433,  F.  O.  3,817, 
as  having  allowed  writ  of  error  upon  an  agreed  case.  Cited  gen- 
erally in  Greene  v.  Darling,  5  Mason,  206,  F.  C.  5,765;  Bemis  v. 
Smith,  10  Met  199,  as  to  the  meaning  of  **  debt "  in  bankrupt  law; 
N.  O.,  etc.,  R.  R.  Co.  v.  Evans,  49  Miss.  788;  Adams  v.  Jeffries,  12 
Ohio,  271,  40  Am.  Dec.  478. 

5  Cr.  45-49,  3  L.  82,  YOUNG  v.  BANK  OF  ALEXANDRIA. 

Trials. —  Bank  of  Alexandria  charter  provision  that  trial  of  its 
causes  be  had  at  the  return  term  Is  an  exception  to  the  common  rule 
in  Virginia,  p.  49. 

No  citations. 

5  Cr.  49-57,  3  L.  33,  YEATON  v.  BANK  OF  ALEXANDRIA. 

U8ag<ee  control  and  regulate  general  laws  as  to  contracts  •made 
under  and  in  reference  thereto,  p.  52. 

Cited,  and  principle  applied,  in  Renner  v.  Bank,  9  Wheat  692, 
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6  L.  168,  where,  by  custom,  four  days  of  grace  were  allowed.  Ap- 
proved generally  In  United  States  v.  Arredondo,  6  Pet.  715,  8  L.  556, 
note,  50  Am.  Dec.  97. 

Bills  and  notes  —  Indorser.—  It  is  generally  understood.  In  Vir- 
ginia, that  accommodation  Indorser  promises  to  pay,  If,  by  due  dili- 
gence, payment  cannot  be  obtained  from  maker,  p.  51. 

Cited  generally  In  Camden  y.  Doremus,  3  How.  533,  11  L.  713, 
discussing  what  constitutes  due  diligence. 

Promissory  notes  —  Liability  of  accommodation  indorser.— 
Where  consideration  moves  to  maker,  on  credit  of  indorser,  maker 
and  indorser  are  charged  equally,  p.  53. 

Rule  applied  in  Jones  y.  BerryhiU,  25  Iowa,  298,  where  note  was 
transferred  to  third  person  who  knew  there  was  no  consideration 
for  Indorsement;  Kenworthy  v.  Sawyer,  125  Mass.  29,  holding  wife 
as  accommodation  Indorser  cannot  question  consideration  of  note 
when  sued  by  Indorsee.  Cited  generally,  in  dissenting  opinion, 
Magmder  y.  McDonald,  3  Cr.  C.  C.  310,  F.  C.  8,965;  Central  Bank  v. 
Dayis,  19  Pick.  375,  holding  accommodation  note  entitled  to  no  pecu- 
liar fay  or;  Loye  y.  Wall,  1  Hawk.  315,  arguendo. 

Statntory  construction.— Under  act  of  incorporation  of  Bank 
of  Alexandria,  accommodation  Indorser  is  liable  to  action  on  note  as 
soon  as  It  becomes  due,  p.  53. 

Cited  generally  in  Caton  y.  Lenox,  5  Rand.  42,  as  bearing  on  ques- 
tion of  right  of  last  assignee  to  maintain  action  against  any  or  all 
assignors;  Long  y.  Pence,  93  Va.  587,  25  S.  E.  594,  where  statute 
relating  to  Indorsers  is  construed;  Hurd  y.  Hall,  12  Wis.  136, 
arguendo. 

Constmotion  of  statute.—  Principle  of  law  cannot  be  altered  by 
Implication  drawn  from  preamble  to  statute,  p.  55. 

Cited  with  approyal  in  Weatherhead  y.  Bledsoe's  Heirs,  2  Oyert 
855,  357. 

6  Cr.  57-61,  3  L.  36,  HOPE  INS.  CO.  v.  BOARDMAN. 

Constitutional  law  —  Citizen.— A  corporation  aggregate  is  not  a 
dtlzen,  p.  86. 

This  proposition  is  approved  in  dissenting  opinions  In  Marshall 
y.  B.  &  O.  Ry.  Co.,  16  How.  348,  14  L.  968,  and  Dodge  y.  Woolsey, 

18  How.  364,  15  L.  415,  where  citizen  of  one  State  sued  corporation 
formed  In  another,  the  majority  of  the  court  holding  corporation 
Is  a  citizen  for  Jurisdictional  purposes;  Paul  v.  Virginia,  8  Wall.  178, 

19  L.  350,  and  Ducat  y.  Chicago,  48  111.  176,  95  Am.  Dec.  531,  holding 
corporation  not  to  be  citizen  within  meaning  of  clause  proyiding 
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"citizens  of  each  State  shall  be  entitled  to  all  privileges  and 
immunities  of  citizens  in  the  several  States; "  Wood  v.  Hartford,  13 
Conn.  209,  212,  33  Am.  Dec  396,  399,  where  corporation  claimed  it 
must  be  sued  in  county  in  which  it  has  its  residence;  the  court  held 
it  had  no  residence.  The  general  rule  is  approved  in  Tatem  v. 
Wright,  23  N.  J.  L.  442;  Smith  v.  Bank,  5  Serg.  &  R.  320.  and 
Barrow  Co.  v.  Kane,  170  U.  S.  106,  42  L.  966,  18  S.  Ct  528,  although 
all  follow  Marshall  v.  B.  &  O.  Ry.  Co.,  supra,  and  hold,  for  purposes 
of  jurisdiction,  corporation  will  be  considered  a  citizen.  Cited  in 
Lexington  Co.  v.  Dorr,  2  Litt  (Ky.)  257,  holding  court  will  look  to 
character  of  individuals  who  compose  corporation,  and  if  they  may 
sue  Id  any  particular  court,  in  right  of  citizenship,  corporation  may. 
Cited  generally  in  Wilson  v.  Pierce,  30  Fed.  Cas.  153,  and  in  dis- 
senting opinion,  B.  &  O.  R.  R.  Co.  v.  Cary,  28  Ohio  St  218,  as  to 
what  is  test  of  citizenship  of  corporation. 

Courts.— Capacity  of  corporation  aggregate  to  sue  in  Federal 
courts  depends  on  citizenship  of  its  members,  and  this  must  be 
shown  by  proper  averments,  p.  61. 

Rule  cited  and  applied  in  similar  case.  Bank  of  Cumberland  y. 
Willis,  3  Sumn.  473,  F.  C.  885;  Kirkpatrick  v.  White,  4  Wash.  597. 
F.  C.  7,850,  where  plea  to  jurisdiction  was  sustained,  it  being  shown 
four  of  the  corporators  were  residents  of  same  State  as  plaintiff; 
North  River  Co.  v.  Hoffman,  5  Johns.  Ch.  303,  where  some  members 
of  corporation  were  residents  of  same  State  with  defendant 

Cited  in  dissenting  opinion,  Marshall  v.  B.  &  O.  Ry.  Co.,  16  How. 
348,  350,  16  L.  968,  969,  the  majority  holding,  averment  that  corpo- 
ration is  formed  under  laws  of  particular  State  sufficient,  without 
any  averments  as  to  citizenship  of  members.  This  view  is  adopted 
and  followed  in  Covington  Co.  v.  Shepherd,  20  How.  233,  15  L.  898; 
Paul  v.  Virginia,  8  Wall.  178,  19  L.  359;  Shaw  v.  Qulncy  Co.,  145 
U.  S.  451,  36  L.  772,  12  S.  Ct  938;  St  Louis  &  S.  F.  Ry.  Co.  v.  James, 
161  U.  S.  557,  40  L.  806,  16  S.  Ct  625,  holding  there  is  an  indis- 
putable presumption  that  corporation  is  composed  of  citizens  of 
State  which  created  it.  Cited  generally  in  dissenting  opinion, 
McNutt  V.  Bland,  2  How.  22,  11  L.  164.  Cited  In  Holllngsworth  v. 
Southern  Ry.  Co.,  86  Fed.  356,  where  rule  in  Covington  Co.  v. 
Shepherd,  supra,  is  adopted.  Cited  generally  in  Middlebrook  y. 
Insurance  Co.,  14  Conn.  309. 

Courts.— Where  jurisdiction  depends  on  citizenship  of  parties, 
the  citizenship  of  each  must  be  stated  positively  in  pleadings,  p.  57. 

Cited  and  principle  applied  in  Speigle  y.  Meredith,  4  Blss.  126, 
F.  C.  13,227;  Bank  v.  Slmonton,  2  Tex.  539,  where  foreign  corpora- 
tion made  no  allegations  as  to  capacity  in  which  it  sued.  Approved 
In  Donaldson  v.  Hazen,  1  Hemp.  424,  425,  F.  0.  3.984. 
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5  Cr.  61-02,  3  L.  38,  UNITED  STATES  BANK  v.  DEVBAUX. 

Corporations.— Capacity  of  corporation  aggregate  to  sue  In 
Federal  courts  depends  upon  the  citizenship  of  its  members,  p.  91. 

Cited  and  principle  applied  in  Sewing  Machine  Cases,  18  Wall. 
575,  21  L.  918,  holding  where  one  of  three  defendants  resides  in 
same  State  as  plaintiff,  foreign  defendants  cannot  remove  case  to 
Federal  courts;  Commercial  Bank  v.  Slocomb,  14  Pet.  64,  10  L.  356, 
holding  like  rule  applies  when  corporation  is  defendant;  Flanders 
V.  iEtna  Co.,  8  Mason,  159,  F.  0.  4,852;  North  River  Co.  v. 
Hoffman,  5  Johns.  Ch.  303,  holding,  if  one  member  of  corporation 
resides  in  s^me  State  as  defendant,  Federal  courts  would  have  no 
jurisdiction  to  try  case;  Hays  v.  Pennsylvania  Co.,  17  Pa.  St.  12, 
holding  like  rule  applies  in  action  in  State  court;  Hope  Ins.  Co. 
v.  Boardman,  5  Cr.  61,  note,  8  L.  37,  note,  reversing  Judgment  for 
want  of  necessary  citizenship  in  members  of  litigating  corporation. 
Cited  generally  In  Bacon  y.  Robertson,  18  How.  485,  15  L.  502, 
and  dissenting  opinion,  Marshall  y.  Baltimore,  16  How.  344,  14  L. 
966;  Philadelphia  R.  R.  Co.  y.  Quigley,  21  How.  215,  16  L.  77. 
Cited  and  explained  in  Bank  of  United  States  y.  Planters*  Bank,  9 
Wheat  911,  6  L.  245.  Cited  generally  in  Bank  of  United  States  v. 
McKenzie,  2  Brock.  400,  401,  F.  C.  927,  as  bearing  on  question  of 
residence  of  corporation;  Heckscher  v.  Binney,  3  Wood.  &  M.  336, 
3o<,  F.  C.  6,316.  Cited  in  Thornburgh  v.  Savage  Mining  Co.,  23 
Fed.  Cas.  1121,  and  Farfield  v.  Thorp,  13  Conn.  179,  to  show  that 
courts  will  look  beyond  the  charter  to  determine  the  rights  and 
liabilities  of  corporation.  Cited  generally  in  Binney's  Case,  2  Bland 
Ch.  148;  Bank  of  Edwardsville  y.  Simpson,  1  Mo.  185,  holding  court 
will  look  beyond  corporate  name,  and  notice  individuals  who  com- 
pose corporation,  and  will,  therefore,  allow  foreign  corporation  to 
maintain  suit  in  State  courts;  Dartmouth  College  v.  Woodward,  1 
.\.  H.  116,  note,  12  Am.  Dec.  241,  note,  12  Am.  Rep.  546. 

Modified  in  Park  Bank  y.  Nichols,  4  Biss.  315,  F.  C.  10,048,  holding 
it  is  a  nonrebuttable  presumption  that  corporators  are  citizens  of 
State  in  which  corporation  has  its  legal  existence.  Distinguished  in 
Middlebrooks  y.  Insurance  Co.,  14  Conn.  309,  310,  where  attempt 
was  made  to  bring  foreign  corporation  into  State  court  by  service 
of  summons  on  resident  stockholders;  Adams  v.  Wlscasset  Bank, 
1  Me.  365,  10  Am.  Dec.  90,  as  presenting  an  entirely  different  point; 
Union  Bank  y.  United  States,  4  Hump.  370,  case  is  decided  on 
statutory  grounds. 

Federal  courts.— Right  of  action  given  by  act  of  congress  does 
not  imply  a  right  to  sue  in  the  Federal  courts  unless  it  is  so  ex- 
pressed, p.  86. 

Cited  and  principle  applied  in  Claflin  y.  Houseman,  93  U.  S.  135, 
23  L.  838,  interpreting  bankruptcy  act,  holding  assignee  may  sue  in 
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State  courts  to  recover  assets  of  bankrupt;  In  re  Barry,  note,  13^ 
U.  S.  609,  615,  34  L.  508,  509,  42  Fed.  122,  126.  F.  C.  1,059,  holding 
Circuit  CJourts  possess  no  jurisdiction  other  than  that  which  Con- 
stitution and  acts  of  congress  concur  In  conferring;  Harrison  v. 
Hadley,  2  Dill.  235,  F.  C.  6,137,  where  action  was  brought  In  Circuit 
Court  to  determine  controversy  between  two  citizens  of  same  State 
involving  title  to  office;  United  States  v.  New  Bedford  Bridge,  1 
Wood.  &  M.  431,  438,  455,  F.  C.  15,867,  holding  the  Circuit  Court 
has  no  power  to  punish  for  the  erection  of  a  bridge  over  tide  water, 
or  the  obstruction  of  navigation  in  navigable  waters;  Pettllon  v. 
Noble,  7  Biss.  453,  F.  C.  11,044,  and  National  Bank  v.  Hubbard,  49 
Vt  2,  24  Am.  Rep.  98,  holding  further,  clause  giving  United  Stat*»3 
courts  Jurisdiction  of  suits  by  or  against  national  banking  associa- 
tions, does  not  invest  said  courts  with  exclusive  jurisdiction.  Prin- 
ciple applied  in  Robinson  v.  Bank,  81  N.  Y.  391,  37  Am.  Rep.  513, 
boldlng  statute  permitting  suits  to  be  brought  In  certain  Federal 
courts  is  permissive,  and  does  not  limit  general  rule  which  permits 
civil  cases  arising  under  laws  of  the  United  States  to  be  prosecuted 
and  determined  In  State  courts.  Cited  generally  In  Cadle  v.  Tracy, 
11  Blatchf.  Ill,  F.  C.  2,279.  Approved  in  MaglU  v.  Parsons,  4  Conn. 
322;  Crocker  et  al.  v.  Marine  Bank,  101  Mass.  241,  3  Am.  Rep.  337. 

Bank  of  United  States.^  Charter  gives  corporation  capacity  to 
appear  as  suitor  in  any  court  which  would,  by  law,  have  cognizance 
of  the  cause,  If  an  individual  were  the  party,  but  does  not  enlarge 
jurisdiction  of  any  Federal  courts,  p.  85. 

Same  construction  applied  In  Central  Bank  v.  Gibson,  11  Ga. 
456,  where  like  provision  in  State  charter  was  under  consideration. 
Cited  generally  in  dissenting  opinion,  Osbom  v.  Bank,  9  Wheat.  877, 
888,  6  L.  237,  240,  where  second  charter  is  construed.  Cited  gener- 
ally in  St  Louis  Bank  v.  Allen,  2  McCrary,  93,  5  Fed.  552,  and  In 
National  Bank  v.  Superior  Court,  83  Cal.  499,  24  Pac.  160,  where 
that  section  of  national  banking  law  relating  to  corporation's  right 
to  sue  and  be  sued  is  construed. 

Distinguished  on  ground  of  wording  of  second  charter,  Osbom  v. 
Bank,  9  Wheat  817,  6  L.  223. 

Constitutional  law  —  Citizenship.— A  corporation  aggregate  is 
not  a  citizen,  p.  87. 

The  proposition  Is  maintained  in  dissenting  opinion.  Bundle  v. 
Delaware  Co.,  14  How.  99,  100,  102,  14  L.  343,  344,  the  majority 
holding  It  Is  a  citizen  for  purpose  of  giving  jurisdiction;  also,  dis- 
senting opinion,  Marshall  v.  B.  &  O.  By.  Co.,  16  How.  348,  14  L.  967, 
the  majority  following  Rundle  v.  Delaware,  supra;  dissenting  opin- 
ion. Dodge  V.  Woolsey,  18  How.  364,  15  L.  415,  where  corporator 
brought  suit  against  corporation,  the  majority  holding  he  might 
bring  suit  in  Federal  courts  if  he  resided  in  different  State  from 
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that  In  which  corporation  has  Its  domicile.  Cited  and  approved  in 
Wood  y.  Insurance  Co.,  13  Conn.  209,  212,  33  Am.  Dec.  396,  399, 
and,  therefore,  has  no  residence,  but  for  purpose  of  maintaining 
jurisdiction  courts  will  regard  residence  of  stockholders  as  residence 
of  corporation;  Ducat  v.  Chicago,  48  111.  176,  95  Am.  Dec.  532.  also, 
Commonwealth  y.  Milton,  12  B.  Mon.  227,  54  Am.  Dec.  535,  and 
Tatem  y.  Wright,  23  N.  J.  L.  442,  443,  holding  corporation  not  a 
citisBen  within  meaning  of  clause  of  Constitution  which  declares 
citizens  of  each  State  shall  be  entitled  to  all  priyileges  and  immuni- 
ties of  citizens  of  the  seyeral  States.  Cited  generally  in  Bank  of 
Augusta  y.  Earle,  13  Pet  586,  10  L.  306,  and  Paul  y.  Virginia,  8 
Wall.  179,  19  L.  359,  as  bearing  on  claim  of  corporation  to  priyileges 
and  Immunities  of  citizens;  Society  v.  New  Haven,  8  Wheat.  491,  5  L. 
669,  where  question  whether  property  of  corporations  was  protected 
by  treaty  of  peace  of  1783  In  same  manner  as  that  of  natural  persons 
was  determined;  in  the  following:  Northern  Ind.  Ry.  Co.  y.  Mlcnl- 
gan  Central  Ry.  Co.,  15  How.  249,  251.  14  L.  681,  682;  Ran  Mateo 
Co.  y.  S.  P.  R.  R.  Co.,  7  Sawy.  525,  13  Fed.  151;  Clarke  y.  Bank  of 
Missouri,  10  Ark.  520,  521,  522,  52  Am.  Dec.  250,  251,  252,  and 
State  y.  Milwaukee  Ry.  Co.,  45  Wis.  593,  as  bearing  on  question 
of  commorancy  of  corporation;  Goshen  Turnpike  Co.  v.  Sears,  7 
Conn.  94,  as  an  Instance  where  corporation  was  in  fact  treated  as  a 
natural  person;  Davis  y.  Central  R.  R.  Co.,  17  Ga.  327,  as  bearing 
on  question  as  to  where  residence  of  corporation  is  considered  to  he ; 
In  the  following:  American  Society  v.  Gartrell,  23  Ga.  458;  In  re 
Assurance  Association,  26  N.  J.  L.  368;  In  re  Kipp,  1  Paige  Ch.  613, 
holding  members  of  corporation  are  competent  as  witnesses  for  or 
against  cori>oratlon;  Smith  y.  Bank,  5  S.  &  R.  320.  Cited  generally 
in  Cromwell  y.  Insurance  Co.,  2  Rich.  L.  516,  holding  corporation 
has  its  residence  wherever  it  does  Its  corporate  business.  See  note, 
33  Am.  Dec.  400. 

Modified  in  Ohio  &  Miss.  Co.  v.  Wheeler,  1  Black,  295,  17  L.  133, 
and  Barrow  Co.  v.  Kane,  170  U.  S.  106^  107,  42  L.  966,  967,  18  S.  Ct. 
628,  collecting  authorities,  holding  for  purpose  of  giving  Jurisdiction 
in  Federal  courts,  corporation  may  be  considered  a  citizen;  also  in 
McKlnley  v.  Wheeler,  130  U.  S.  635,  636,  32  L.  1050,  9  S.  Ct.  640, 
holding  corporation  may  Join  in  location  of  mining  claims  upon  pub- 
lic lands  In  like  manner  as  individual  citizens.  The  rule  is  further 
modified  in  Railroad  Tax  Case,  8  Sawy.  265,  283,  13  Fed.  745,  758; 
also,  9  Savey.  193,  18  Fed.  403,  where  a  private  corporation  is  said 
to  be  a  citizen  within  the  meaning  of  the  first  section  to  the  four- 
teenth amendment  to  the  Constitution.  Modified  in  Louisville  Ry. 
Co.  y.  Letson,  2  How.  554,  11  L.  376,  a  leading  case,  holding  for 
Jurisdictional  purposes,  corporation  will  be  considered  a  citizen  of 
State  which  created  it;  and  to  same  effect,  Elson  v.  Plggott,  94  Ind. 
22;  also,  Cooke  y.  State  Bank,  52  N.  Y.  110,  11  Am.  Rep.  676,  and 
B.  &  O.  B.  R.  Co.  y.  Cary,  28  Ohio  St  218,  coUecting  authorities. 
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Federal  courts.— Corporations  suing  in  Federal  courts  must  aver 
facts  to  show  that  its  members  are  entitled  as  citizens  to  maintain 
action,  p.  d2. 

Cited  and  rule  applied  in  dissenting  opinion,  Marshall  v.  B.  &  O. 
Ry.  Co.,  16  How.  340,  14  L.  964,  where  no  averxnents  were  made  as 
to  citizenship  of  members,  the  rule  was  denied  by  the  majority. 
Approved  and  followed  in  Bank  of  Cumberland  v.  Willis,  3  Sumn. 
473,  F.  C.  885;  also,  Kirkpatrick  v.  White,  4  Wash.  597,  F.  C.  7,850, 
where  plea  in  abatement,  that  one  member  of  corporation  was  resi- 
dent of  same  State  as  defendant,  was  sustained;  Susquehanna 
Bridge  Co.  v.  Evans,  4  Wash.  482,  F.  C.  13,635,  note  by  Washington, 
J.  Principle  applied  in  Lexington  Co.  v.  Dorr,  2  Litt  257,  where 
corporation  brought  action  in  State  court  Cited  in  Bank  v.  Martin, 
5  Pet  480,  8  L.  198,  wljere  suit  brought  by  United  States  Bank  was 
dismissed  by  United  States  District  Court  for  want  of  Jurisdiction. 
Cited  generally  in  Society  v.  Wheeler,  2  Gall.  133,  F.  C.  13,15U; 
fierlot  V.  Davis,  2  Wood.  &  M.  231,  F.  C.  6,404,  as  bearing  on  question 
of  right  of  Circuit  Court  to  entertain  Jurisdiction  of  case  when  it 
does  not  have  Jurisdiction  over  all  of  defendants. 

Overruled  in  Marshall  v.  B.  &  O.  Ry.  Co.,  16  How.  326,  14  L.  958, 
holding  averment  that  corporation  was  organized  under  laws  of 
State  of  which  adverse  party  is  not  a  resident  is  suflScIent  Cited 
in  Covington  Bridge  Co.  v.  Shepherd,  20  How.  233,  234,  15  L.  898,  809, 
where  rule  in  Marshall  v.  B.  &  O.,  supra,  was  approved.  This  case 
collects  auth'^ritles.  The  proposition  is  overruled  in  leading  case, 
Louisville  Ry.  Co.  v.  Letson,  2  How.  554,  11  L.  376,  holding  corpora- 
tion a  citizen  of  State  creating  it  for  Jurisdictional  purposes.  The 
rule  in  Louisville  v.  Letson,  supra,  approved  generally  in  Ober  v. 
Gallagher,  93  U.  S.  205,  23  L.  831;  Missouri  Ry.  Co.  v.  Texas  Ry. 
Co.,  4  Woods  364,  10  Fed.  500;  Shaw  v.  Quincy  Mining  Co.,  145  U.  S. 
451,  36  L.  772,  12  S.  Ct  938,  holding  further,  corporation,  like  In- 
dividual, can  only  be  sued  in  district  of  its  domicile,  or  in  that  of 
plaintiff;  so  also  it  is  approved  and  followed  in  St  Louis  &  San 
Francisco  Ry.  Co.  v.  James,  161  U.  S,  555,  556,  557,  40  L.  806,  .16  S. 
Ct  625;  Barrow  Co.  v.  Kane,  170  U.  S.  106,  107,  42  L.  966,  967,  18  S. 
Ct  528,  where  authorities  are  collected  and  examined;  Doremas  et  al. 
V.  Bennett  4  McLean,  226,  F.  0.  4,001;  Hall  v.  Bank,  14  W.  Va.  619, 
621;  Maltz  v.  American  Express  Co.,  1  Flipp.  612,  F.  C.  9,002;  Insur- 
ance Co.  V.  "  C.  D.,  Jr.,"  1  Woods,  74,  F.  C.  7,051;  Terry  v.  Insurance 
Co.,  3  Dill.  410,  F.  C.  13,839,  holding  corporation  created  by  laws  of 
Great  Britain  to  be  an  "alien,"  and  entitled,  when  sued,  to  have 
action  brought  in  Federal  court;  Lonergan  v.  Illinois  Ry.  Co.,  55  Fed. 
551,  but  a  mere  averment  that  corporation  is  a  citizen  of  a  particular 
State  is  insufficient;  City  of  Ysleta  v.  Canda,  67  Fed.  7,  case  of  a 
municipal  corporation;  HoUingsworth  v.  Southern  Ry.  Co.,  86  Fed. 
356,  holding  further,  that  one  State  by  adopting  a  corporation  already 
organized  under  the  laws  of  another  State,  does  not  make  corpora- 


329  Notes  on  U.  S.  Reports.  5Gr.  92-dO 

tion  a  citizen  of  its  State,  so  that  Federal  court  is  divested  of  juris- 
diction in  an  action  between  one  of  its  citizens  and  corporation. 
Overruled  in  Dinsmore  v.  Philadelphia  Ry.  Co.,  7  Fed.  Gas.  728,  and 
Banlc  V.  Slmonton,  2  Tex.  539,  following  Louisville  v.  Letson,  supra, 
but  holding  there  must  be  an  averment  of  Jurisdictional  facts  in  case 
of  corporations  suing,  the  same  as  when  individual  citizen  sues. 
Note,  33  Am.  Dec.  400. 

Corporatioiis.— The  term  "inhabitant"  may  include  corporations 
having  property  within  a  district,  p.  88. 

Cited  with  approval  in  Gilbert  v.  New  Zealand  Ins.  Co.,  49  Fed. 
885,  and  Zambrino  y.  Galveston  Ry.  Co.,  38  Fed.  451,  453,  holding 
corporation  may  be  an  inhabitant  of  a  district  other  than  that  of 
which  it  is  a  citizen  or  subject;  Home  Ins.  Co.  v.  Augusta,  50 
6a.  541,  542,  where  foreign  corporation  having  local  agent  was  held 
to  be  an  inhabitant;  Slavens  v.  S.  P.  R.  R.  Co.,  51  Mo.  310,  where 
corporation  was  held  to  be  resident  of  county  through  which  its 
railroad  passed;  Bushel  v.  Comm.  Ins.  Co.,  15  S.  &  R.  177,  holding 
the  word  "person"  as  used  in  a  statute,  includes  corporations  as 
well  as  Individuals.  Cited  generally,  Yadkin  Co.  v.  Benton,  1  Hawk. 
423,  implying,  without  deciding,  residence  of  corporation  is  confined 
to  county  in  which  it  has  its  principal  office. 

Trustee  is  a  real  person,  capable  of  being  a  citizen  or  alien,  who 
has  the  whole  legal  estate  in  himself,  p.  91. 

Cited  in  Mead  v.  Walker,  15  Wis.  503,  which  involved  the  question 
Tvhether  trustee  or  cestui  que  trust  was  real  party  in  interest  In 
suit  brought  by  former. 

Miscellaneous.—  Cited  Gates  v.  Johnson,  10  Fed.  Cas.  87,  not  clear 
to  what  point  cited.  Cited  in  Sill  v.  Bank  of  United  States,  5  Conn. 
106,  as  to  value  of  a  decision  when  court  did  not  consider  particular 
point  decided.  Cited  in  State  v.  Finley,  6  Kan.  369,  not  in  point; 
Jetts  Case,  18  Gratt.  949,  as  to  duties  of  courts  in  interpreting  stat- 
utes; Farmers'  Bank  v.  Sawyer,  7  Wis.  385,  as  authority  for  holding, 
a  demurrer  to  a  complaint  that  It  did  not  allege  corporation  was 
created  under  laws  of  some  State,  could  not  be  considered  frivolous. 

5  Cr.  92-«9,  3  L.  46,  MATTHEWS  v.  ZANB. 

Public  lands  lying  In  one  district  cannot  be  sold  at  land  office 
of  another  district,  p.  99. 

Cited  generally  in  Doe  v.  Eslava,  9  How.  447,  13  L.  211,  as  bearing 
on  question  as  to  titie  acquired  by  certificate  of  purchase. 

Modified  In  Garner  v.  Willett,  18  111.  458,  459,  where  application  to 
purchase  was  made  while  land  was  lying  within  district  from  whose 
office  it  was  afterwards  sold* 
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5  Cr.  100-115,  3  L.  48.  HODGSON  v.  MARINE  INS.  CO. 

Insurance.—  Insurance  made  for  benefit  of  all  whom  It  may  con- 
cern, without  warranty  as  to  neutrality,  covers  the  interest  of  a 
belligerent,  p.  109. 

Rule  applied  in  Seamens  v.  Loring,  1  Mason,  136,  F.  C.  12,583, 
holding  policy  issued  under  such  circumstances  covers  interest  of 
all  who  have  authorized  the  insurance;  Maryland  Ins.  Co.  v. 
Bathurst,  5  Gill  &  J.  191,  where  loss  occurred  through  ship  and 
cargo  being  property  of  belligerent 

Insurance.—  Promissory  note  given  for  premium  is  sufficient  con- 
sideration for  contract  of  insurance,  p.  110. 

Pleading.—  It  is  not  necessary,  in  action  of  covenant  on  sealed 
policy,  to  aver  an  abandonment  in  declaration,  p.  110. 

Insurance.— Overvaluation,  without  other  evidence  of  fraud,  will 
not  avoid  policy,  p.  111. 

Cited  and  principle  applied  in  Brooke  et  aL  v.  Insurance  Co.,  4 
Mart.  (N.  S.)  643,  where  payment  of  policy  was  contested  on  ground 
of  overvaluation  of  cargo;  Akin  v.  Insurance  Co.,  4  Mart  (N.  S.)  662, 
where  insured  recovered,  although  goods  invoiced  at  sum  less,  than 
amount  insured  for;  Phoenix  Co.  v.  McLoon,  100  Mass.  476,  holding, 
in  absence  of  fraud,  valuations  are  binding  on  insurers  both  in  law 
and  equity.    Extended  note,  29  Am.  Dec.  619. 

Insurance.— An  innocent  misrepresentation,  not  material  to  risk, 
does  not  avoid  the  policy,  p.  111. 

Cited  approvingly  in  Dewees  v.  Insurance  Co.,  34  N.  J.  L.  251, 
holding  plea  setting  up  misrepresentation  collateral  to  contract  of 
insurance  in  avoidance  of  policy,  must  show  it  was  material  and 
fraudulently  made. 

5  Cr.  115-141,  8  L.  53,  UNITED  STATES  v.  PETERS. 

Federal  courts.— Federal  courts  may  exercise  Jurisdiction  over  a 
case  in  which  a  State  may  be  ultimately  aflPected,  provided  the 
State  be  not  necessarily  a  party  defendant,  p.  139. 

This  principle  was  applied  in  Louisville  Ry.  Co.  v.  Letson,  2  How. 
550,  11  L.  375,  where  corporation  was  sued  in  United  States  Circuit 
Court,  although  State  was  a  member  of  corporation;  also,  in  Lee  v. 
Kaufman,  3  Hughes,  103,  F.  C.  8,191;  and  United  States  v.  Lee,  106 
U.  S.  209,  211,  212,  27  L.  178,  179,  1  S.  Ct  279,  where  suit  was  main- 
tained against  defendants  who  held  as  representatives  of  the  United 
States;  South  Carolina  v.  Wesley,  155  U.  S.  544,  39  L.  254,  15  S.  Ct 
231,  where  there  was  a  suggestion  that  the  State  was  a  necessary 
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party,  but  no  averment  and  proof  thereof;  Tlndal  v.  Wesley,  167 
U.  S.  214,  221,  42  L.  140,  143,  17  S.  Ot  774,  777,  holding  averment 
by  defendants  that  they  hold  as  representatives  of  the  State,  does 
not  make  State  defendant  within  meaning  of  eleventh  amendment, 
80  as  to  deprive  court  of  Jurisdiction;  Head  v.  Porter,  48  Fed.  482, 
where  suit  was  maintained  against  government  armorer  for  in- 
fringement of  patent;  Howell  v.  Miller,  91  Fed.  135,  holding  injunc- 
tion maintainable  to  prevent  infringement  of  copyright  by  State 
agents  preparing  a  new  edition  of  Its  laws.  Approved  generally 
in  dissenting  opinion,  Cunningham  v.  Macon  By.  Co.,  109  17.  S.  462, 
27  L.  998,  3  S.  Gt  612,  the  majority  holding,  under  facts,  State  was 
an  indispensable  party  defendant  Explained  in  dissenting  opinion, 
United  States  v.  Lee,  106  U.  S.  242,  27  L.  189,  1  S.  Ct  279. 

Distinguished  in  Governor  v.  Madrazo,  1  Pet  122,  7  L.  79,  whero 
it  was  held  a  suit  against  governor  of  a  State  officially  is  suit 
against  State;  Briggs  v.  Lightboats,  11  Allen,  178,  where  Hen  for 
labor  and  material  furnished  in  construction  of  boat  was  sought  to 
be  enforced  against  United  States,  after  title  and  possession  had 
passed  to  United  States;  Board  v.  Gannt,  76  Va.  4(>3,  where  suit  was 
in  State  court,  against  State's  official,  although  State  was  held  to 
be  real  party  defendant;  State  v.  Doyle,  40  Wis.  203,  206,  where  it 
was  held  a  suit  could  not  be  maintained  against  the  secretary  of 
state,  when  he  is  sued  in  his  official  capacity.  This  case  collects 
and  reviews  authorities. 

Federal  courts.— Jurisdiction  of,  cannot  be  affected  by  State 
legislation,  p.  138.    . 

Cited  and  principle  applied  in  Biggs  v.  Johnson  County,  6  Wall. 
195, 18  L.  776,  where  State  court  enjoined  defendant  from  acting,  the 
effect  of  which  was  to  annul  Judgment  of  Federal  court;  Ex  parte 
Hill,  38  Ala.  437,  where  the  Jurisdiction  of  officers  created  by  Con- 
federate States  government  was  sought  to  be  abridged  by  act  of  one 
of  the  Confederate  States.  Cited  generally  in  Bhode  Island  v. 
Massachusetts,  12  Pet  750,  751,  9  L.  1270,  1271;  Bank  of  Commerce 
V.  New  York,  2  Black,  633,  17  L.  455,  as  an  instance  where  power  of 
State  to  encroach  on  powers  of  Federal  government  was  denied; 
Mayor  v.  Cooper,  6  Wall.  253,  18  L.  853,  as  to  right  of  national  gov- 
ernment to  have  its  laws  interpreted  and  applied  by  its  own  tribu- 
nals; The  Celestine,  1  Biss.  12,  F.  C.  2,541,  as  to  exclusive  Jurisdic- 
tion of  court  once  having  acquired  Jurisdiction;  In  re  Brinkman,  7 
Bank  Beg.  426,  4  Fed.  Gas.  147,  as  to  prohibition  on  State  courts  from 
taking  cognizance  of  cases  falling  within  exclusive  Jurisdiction  of 
Federal  courts.  Cited  generally  in  Ex  parte  Hill,  38  Ala.  462;  Ex? 
parte  Holman,  28  Iowa,  105,  4  Am.  Bep.  169,  as  bearing  on  question 
of  right  of  State  court  to  Interfere  with  operation  of  Federal:  Scmple 
V.  Hagar,  27  Gal.  170,  as  to  right  of  State  courts  to  revipw  decisions 
of  Federal;  Lincoln  Mining  Co.  v.  Court,  7  N.  Mex.  505,  38  Pac.  586. 
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Pederal  courts.— It  rests  with  Federal  courts  to  determine  the 
question  of  their  own  jurisdiction,  p.  136. 

Approved  In  Freeman  v.  Howe,  24  How.  459,  IG  L.  752.  Cited 
generally  in  Ex  parte  Holman,  28  Iowa,  104,  4  Am.  Hep.  168. 

Miscellaneous.— The  case  is  cited  in  Ex  parte  Crane,  5  Pet  219, 
8  L.  103;  People  v.  Pearson,  2  Scam.  204,  33  Am.  Dec.  448;  Richards 
V.  Wheeler,  2  Aiken,  370;  Holmes  v.  Jennison.  14  Pet.  632,  10  L. 
630;  Ex  parte  Newman,  14  Wall.  166,  20  L.  879;  and  in  Jelley  v. 
Roberts,  50  Ind.  7,  as  an  instance  where  mandamus  was  issued  by 
Supreme  Court;  and  as  bearing  on  general  subject  of  power  to  issue 
writ  of  mandamus.  Cited  In  Assigns  v.  Lamar,  2  Fed.  Cas.  69, 
where  reason  for  enforcement  by  one  court  of  decree  rendered  in 
another  is  stated;  Ex  parte  Reynolds,  20  Fed.  Cas.  598,  as  having 
no  bearing  on  case;  Ex  parte  Law,  35  6a.  289,  as  authority  for 
holding  United  States  Circuit  and  District  Courts  are  not  inferior 
courts  within  technical  use  of  that  term.  Erroneously  cited  in 
Cllne  V.  Greenwood,  10  Or.  241,  and  Cook  v.  Portland,  20  Or. 
582,  27  Pac.  264. 

5  Cr.  142-154,  3  L.  61,  VIOLETT  v.  PATTON. 

Bills  and  notes.-  Blank  indorsement  of  negotiable  Instrument 
with  intent  to  give  a  person  credit,  precludes  indorser  from  deny- 
ing that  it  was  not  filled  up  when  he  indorsed  it,  p.  151. 

Cited  and  principle  applied  in  Michigan  Bank  v.  Eldred,  9  Wall. 
552,  19  L.  776,  where  blanks  In  note  were  filled  in  by  holder,  after 
which  it  was  transferred  to  bona  fide  purchaser;  Goodman  v. 
Simonds,  20  How.  361,  15  L.  939,  and  Bank  v.  Neal,  22  How.  108, 
16  L.  328,  holding,  where  party  to  negotiable  instrument  intrusts 
it  to  another  with  blanks  not  filled  up,  such  instrument  carries  on 
its  face  implied  authority  to  fill  up  blanks;  Roberts  y.  Adams,  8 
Port.  301,  33  Am.  Dec.  292,  where  firm  had  signed  blank  note,  and 
after  dissolution  it  had  been  filled  out  by  one  of  the  partners  and 
given  in  satisfaction  of  firm  debt;  Herbert  v.  Huie,  1  Ala.  20.  34  Am. 
Dec.  756,  where  note  was  filled  in  for  greater  sum  than  had  been 
agreed  on;  Beckwith  v.  Angell,  6  Conn.  321,  where  agreement  be- 
tween indorser  and  holder  was  filled  in  subsequent  to  Indorsement; 
South  Berwick  v.  Huntress,  53  Me.  91,  87  Am.  Dec.  537,  where  penal 
bond  was  signed  by  sureties  before  sum  was  inserted,  it  was  pre- 
sumed parties  had  agreed  that  one  to  whom  bond  was  delivered 
might  make  insertion;  Androscoggin  Bank  v.  Kimball,  10  Cush. 
374,  holding,  if  one  sign  note  with  blank  date  for  accommodation 
of  another,  it  will  be  presumed  he  authorized  other  to  fill  in  date; 
Greenfield  Bank  v.  Stowell,  123  Mass.  198,  25  Am.  Rep.  68,  holding 
indorsement  and  delivery  under  such  circumstances  makes  one  to 
whom  delivered  indorser*s  agent;  Whitmore  v.  Nickerson,  125  Mass. 
498,  28  Am.  Rep.  258,  where  A.  indorsed  In  blank  unsigned  promis- 
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sory  note  and  delivered  It  to  B.  to  deliver  to  C,  when  C.  signed 
hia  firm  name  thereto,  B.  delivered  to  C,  who  signed  his  In- 
divldnal  name;  Rogers  v.  Stevenson,  16  Minn.  73,  where  G.  indorsed 
A.'s  unsigned  note  to  B.,  B.  afterwards  acquiring  A.'8  signature 
thereto;  Chaddock  v.  Vanness.  35  N.  J.  L.  524,  10  Am.  Rep.  262; 
Nelson  v.  Dubois,  13  Johns.  179,  where  indorsement  was  made  in 
blank  before  note  was  delivered  to  payee,  holder  may  write  over 
name  of  Indorser  a  guaranty,  so  as  to  take  promise  out  of  statute 
of  frauds;  Van  Duzer  v.  Howe,  21  N.  Y.  537,  and  Waldron  v.  Young, 
9  Heisk.  782,  where  filling  of  blank  was  violation  of  agreement  and 
to  that  extent  a  forgery;  Selser  v.  Brock,  3  Ohio  St.  306,  where  prin- 
cipal debtor  and  payee  agreed  upon  and  filled  in  Illegal  rate  of  in- 
terest; Frazier  v.  Gains,  2  Baxt  97,  where  principal  debtor  inserted 
greater  sum  In  note  than  his  sureties  had  agreed  to  be  liable  for; 
Orrlck  v.  Colston,  7  Gratt.  195;  Hopkins  v.  Richardson,  9  Gratt  495, 
where  indorser  of  bond  was  held,  the  principal  debtor  becoming  in- 
solvent; Snyder  v.  Van  Doren,  48  Wis.  608,  32  Am.  Rep.  743,  1  N.  W. 
288.  Cited  generally  in  dissenting  opinion,  Magruder  v.  McDonald,  3 
Or.  C.  C.  310,  Fed.  Cas.  8,965;  Clark  v.  Sigoumey,  17  Conn.  525; 
Weaver  v.  Marvel,  12  La.  Ann.  518,  as  an  Instance  where  note  was 
indorsed  containing  blank  to  be  afterwards  filled;  Pierse  v.  Irvine,  1' 
Minn.  375,  as  an  Instance  where  parol  evidence  was  admitted  to  ex- 
plain the  nature  of  contract  arising  under  such  circumstances; 
Hodgkin  v.  Bond,  1  N.  H.  285,  holding,  where  one  indorses  In  blank, 
this  is  not  sufficient  memorandum,  within  meaning  of  statute  of 
frauds. 

Distinguished  in  United  States  v.  Nelson,  2  Brock.  72,  F.  C.  15,862, 
holding  principle  does  not  apply  to  sealed  instruments;  Angle  v. 
Insurance  Co.,  92  U.  S.  339,  23  L.  559,  where  material  parts  of  printed 
form  were  altered;  Ingllsh  v.  Breneman,  5  Ark.  382,  41  Am.  Dec. 
99,  where  note  was  altered  by  Insertion  of  date  after  execution. 

Contracts  —  Consideration.— Benefit  to  promisor  or  damage  to 
promisee  constitutes  good  consideration,  p.  150. 

Cited  and  this  principle  adopted  in  United  States  v.  Linn,  15  Pet 
314,  10  L.  751,  and  Kenworthy  v.  Sawyer,  125  Mass.  29,  where  ac- 
commodation sureties  were  held  bound  on  strength  of  something  of 
value  flowing  from  promisee  to  their  principal;  Emerson  v.  Slater,  22 
How.  43,  16  L.  865,  and  Offcutt  v.  Hall,  1  Cr.  C.  C.  574,  F.  C.  10,450, 
holding  averment  that  defendant  indorsed  note  to  give  it  credit, 
and  that  this  induced^  plaintiff  to  accept  same,  is  sufficient  averment 
of  consideration;  Rncker  v.  BoUes,  80  Fed.  513,  49  U.  S.  App.  375, 
where  performance  of  act  by  promisee  under  no  obligation  to  do 
80,  was  held  good  consideration;  Gillespie  v.  Battle,  15  Ala.  283, 
holding  note  given  by  vendee  in  possession  for  purchase  money  of 
land  cannot  be  avoided  on  ground  that  contract  is  void  by  statute 
of  frauds;  Whiteside  y.  Jennings,  19  AJa.  790,  where  note  given  by 
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purchaser  for  land  sold  under  order  of  Orphans'  Court  was  held 
good  consideration  for  bond  for  titles  executed  by  commissioners; 
R.  B.  Lee  Mining  Co.  v.  Omaha  Co.,  16  Colo.  132,  26  Pac.  331,  wiiere 
advance  by  promisee  to  promisor  was  held  good  consideration; 
Ficl£ling  V.  Marshall,  22  La.  Ann.  507,  where  promisee  relinquished 
third  party  from  mortgage  obligation;  Farmer  v.  Stewart,  2  N.  H. 
101,  holding  forbearance  of  right  to  object  to  award.  Is  good  con- 
sideration for  promise;  Sands  v.  Croolte,  46  N.  T.  570,  where  risk 
incurred  by  promisee  was  held  sutflclent  consideration;  Bason  v. 
Qvghart,  2  Tex.  479,  where  promisee  relinquished  judgment;  MuUer 
V.  Riviere,  59  Tex.  642,  46  Am.  Rep.  292,  holding  agreement  of 
promisee  not  to  foreclose  deed  of  truist  on  stock  of  goods  owned  by 
promisor's  husband,  and  to  furnish  promisor  goods  under  same  terms 
they  were  furnished  her  husband.  Is  good  consideration  for  promise 
to  pay  husband's  debts.  Approved  In  Piatt  v.  United  States,  22  Wall. 
507,  22  L.  861.  Cited  generally  In  Somers  v.  Miner.  9  Conn.  466, 
holding  where  several  subscribe  and  agree  to  pay  to  a  certain  fund, 
the  proitiises  of  others  are  good  consideration  for  promise  of  each 
subscriber;  Vincent  v.  Larson,  1  Idaho,  248;  Owing's  Case,  1  Bland 
Ch.  401,  17  Am.  Dec.  337;  Love  v.  Wall,  1  Hawk.  315. 

Distinguished  In  Rutledge  v.  Townsend,  38  Ala.  710,  where  new 
notes  were  given  as  collateral  security  for  existing  Indebtedness, 
held  no  damage  to  promisee;  Crane  v.  Bullock,  Charlt.  (Ga.)  320, 
holding  a  promise  by  trustee  to  pay,  individually,  debt  of  cestui  que 
trust,  to  be  without  consideration. 

Bills  and  notes.—  Blank  indorsement,  for  accommodation,  with 
Intent  to  give  a  person  credit,  is  In  effect  a  letter  of  credit,  p.  150. 

Cited  to  this  point  and  principle  applied  in  Israel  v.  Gale,  77  Fed. 
Rep.  533,  holding  indorser  liable  to  every  one  except  party  for  whom 
It  was  intended;  Jones  v.  BerryhlU,  25  Iowa,  300,  holding  guarantor, 
under  statute,  liable  the  same  as  accommodation  indorser;  Brecken- 
ridge  v.  I^wls,  84  Me.  356,  30  Am.  St.  Rep.  356,  24  Atl.  865,  where 
one  Intrusted  his  signature  to  agent  to  have  some  obligation  written 
over  it;  Johnson  v.  Blasdale,  1  S.  &  M.  20,  40  Am.  Dec.  86,  holding 
further,  where  agent  exceeds  his  authority,  and  purchaser  is  aware 
Oi.  this  fact,  note  will  be  void  beyond  sum  authorized;  Davis  v.  Lee, 
26  Miss.  509,  59  Am.  Dec.  268,  where  party  to  whom  note  was  In- 
trusted was  authorized  to  fill  up  as  he  may  choose,  not  inconsistent 
with  purpose  for  which  signed;  Smith  v.  Wyckoff,  3  Sandf.  Ch.  90; 
Chemung  Bank  v.  Bradner,  44  N.  Y.  686,  where  member  of  firm 
signed  draft  in  blank  with  firm's  name,  and  (delivered  same  to  third 
party;  Whittle  v.  Hide  Bank,  7  Tex.  Civ.  App.  618,  26  S.  W.  1012, 
where  accepted  draft  was  used  by  holder  to  defraud  acceptor.  See 
Yeaton  v.  Bank  of  Alexandria,  5  Cr.  53,  3  L.  35,  sustaining  action 
against  accommodation  indorser.  Cited  generally  in  Folger  v. 
Chase.  18  Pick.  68,  where  indorsement  was  on  blank  piece  of  paper 
attached  to  note;  Central  Bank  y.  Davis,   19  Pick.  375,   holding 
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"accommodation  indorser  Is  entitled  to  no  peculiar  favor."     Ap- 
proved in  Michigan  Co.  v.  Leaven wortli,  30  Yt  20. 

Distinguislied  in  Conway  v.  Bank,  6  J.  J.  Marsh.  132,  where  note 
was  Indorsed  under  agreement  that  it  was  to  be  discounted  by 
particular  party,  which  agreement  was  broken. 

Bills  and  notes  —  Trial.— Whether  suit  against  maker  of  note 
would  have  produced  money  is  question  for  Jury,  p.  153. 

Cited  and  rule  applied  In  Camden  v.  Doremus,  3  How.  533,  11  L. 
713.    Approved  in  Pococke  v.  Blount,  6  Mo.  345. 

Bills  and  notes.—  Before  resort  can  be  had  to  indorser  of  note,, 
maker  must  be  sued  if  solvent,  p.  153. 

Cited  and  rule  applied  in  Hanna  v.  Pegg,  1  Blackf.  184,  suit 
against  assignor;  Herald  v.  Scott,  2  Ind.  57,  holding  where  assignee 
sues  assignor,  he  must  show  that  maker  is  unable  to  pay  any  part; 
Bozell  V.  Hauser,  9  Ind.  524,  where  maker  was  shown  to  be  utterly 
insolvent  Cited  generally  in  Morrison  v.  Lovell,  4  W.  Va.  350, 
as  to  what  circumstances  relieve  holder  from  pursuing  principal 
debtor. 

Statute  of  frauds.—  Virginia  statute  construed  and  manner  in 
which  It  differs  from  English  statute,  as  to  requiring  agreement  to 
answer  for  debts  of  another  to  state  consideration  therefor, 
pointed  out,  p.  152. 

Cited  In  the  following:  Thompson  v.  Hall,  16  Ala.  207,  208; 
Packard  y.  Richardson,  17  Mass.  141,  9  Am.  Dec.  134;  Pearce  v. 
Wren,  4  8.  &  M.  97,  as  authority  for  holding  a  promise  to  answer 
for  debts  of  another  need  not  state  consideration;  also  in  Britton  v. 
Angler,  48  N.  H.  423,  424;  Miller  v.  Irvine,  1  Dev.  &  B.  107,  where 
above  rule  Is  adopted. 

The  rule  of  Thompson  v.  Hall,  supra,  is  followed  in  Fyler  v. 
Givens,  3  Hill  L.  51,  53;  Taylor  v.  Ross,  3  Yerg.  332,  333;  Colgln  v. 
Henley,  6  Leigh,  100,  103;  Dorman  v.  Richard,  1  Fla.  292.  Cited 
generally  in  Rigby  v.  Norwood,  34  Ala.  133;  How  v.  Kemball,  2 
McLean,  107,  F.  C.  6,748;  BUett  v.  Britton,  10  Tex.  212,  as  being 
contra  to  English  rule  In  the  following:  Hayes  v.  Jackson,  159 
Mass.  453,  34  N.  E.  684;  Bean  v.  Valle,  2  Mo.  1.^;  Neelson  v. 
Sanbome,  2  N.  H.  414,  9  Am.  Dec.  108,  as  authority  for  holding  no 
action  can  be  maintained,  in  case  where  statute  requires  agreement 
to  be  in  writing,  unless  consideration  for  promise  be  stated  in 
writing.  Cited  In  extended  note  on  "when  consideration  of  con- 
tract must  be  expressed,  and  what  is  sufficient  expression,"  60  Am. 
St  Rep.  435,  436. 

Miscellaneous.— Cited  in  dissenting  opinion,  Hunter  v.  Hemp- 
Rtead,  1  Mo.  70,  as  to  right  of  indorsee  to  sue  remote  indorser,  not 
in  point. 
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6  Or.  154-173,  8  K  64,  PIERCE  v.  TURNER. 

Fraudulent  conTeyances.— In  the  Virginia  statute  of  1792,  mak- 
ing void  as  to  creditors  conveyances  not  acknowledged  and  recorded 
as  therein  provided,  the  word  "  creditors  "  refers  to  those  of  the 
grantor  only,  p.  165. 

Cited  and  principle  applied  in  Kelly  v.  Mills,  41  Miss.  283,  holding 
deed  from  naked  trustee  to  complainant  not  void  as  to  trustee's 
creditors  for  failure  to  record;  Mississippi,  etc.,  Co.  v.  Chicago,  etc., 
R.  R.  Co.,  58  Miss.  856,  holding  unrecorded  mortgage  not  void  as 
to  creditors  of  mortgagee's  constructive  trustee  who  is  charged  with 
notice;  Givens  v.  Branford,  2  McCord,  155,  13  Am.  Dec.  705,  holding 
unrecorded  marriage  settlement. not  void  as  to  creditor  of  husband 
who  had  notice;  Crenshaw  v.  Anthony,  Mart  &  Y.  112,  holding 
failure  to  record  trust  deed  in  Tennessee,  and  possession  for  five 
years  by  husband  of  cestui  que  trust,  who  had  notice,  does  not  give 
husjband  title  or  make  deed  void  as  to  his  creditors;  Morgan  v. 
Elam,  4  Yerg.  428,  449,  holding  unrecorded  marriage  settlement, 
made  in  Virginia,  not  void  as  to  creditors  of  husband,  who  was 
party  thereto;  Bradshaw  v.  Thomas,  7  Yerg.  499,  applying  rule  to 
similar  statute  and  admitting  in  evidence  unregistered  contract  to 
sell  a  horse  to  prove  title  in  obligor  when  levied  on  by  obligee's 
creditor;  Hamilton  v.  Bishop,  8  Yerg.  42,  29  Am.  Dec.  103,  holding 
unregistered  deed  of  slave  to  separate  use  of  married  woman  not 
void  so  as  to  give  title  to  purchaser  under  mortgage  made  by  her 
husband;  Douglass  v.  Morford,  8  Yerg.  385,  holding  a  proviso  in 
registration  statute  In  favor  of  "rights  of  creditors  "  referred  to 
creditors  of  grantor  as  to  whom  unregistered  bill  of  sale  held  void; 
Baldwin  v.  Baldwin,  2  Humph.  477,  holding  unregistered  deed  of 
feme  sole  to  trustee  for  her  benefit  in  contemplation  of  marriage,  not 
void  as  to  creditors  of  husband;  Land  v.  Jeffries,  6  Rand.  222,  258, 
holding  unrecorded  deed  by  feme  sole  intended  as  a  trust,  made  in 
contemplation  of  marriage,  not  void  as  to  her  husband's  creditors: 
Chamberlayne  v.  Temple,  2  Rand.  398,  14  Am.  Dec.  790. 

Criticised  in  dissenting  opinion  in  Land  v.  Jeffries,  5  Rand.  233; 
distinguished  in  Thomas  v.  Gaines,  1  Gratt  357,  358,  holding  deed 
of  marriage  settlement  not  recorded,  void  as  to  creditors  of  husband, 
though  he  joined  therein.  Distinguished  in  McCandlish  v.  Keene,  13 
Gratt.  637.  Rule  of  construction  decided  in  Harmon  v.  Oberdorfer, 
33  Gratt  503,  against  leading  case  in  view  of  change  in  statute 
expressly  so  settling  it  Cited  as  authority  for  a  construction  since 
altered  by  statute  in  Snyder  v.  Martin,  17  W.  Va.  287,  holding  void 
a  grant  of  land  by  parol  accompanied  by  delivery  of  possession  as 
to  creditor  of  grantor's  heir.  See  also  Anderson  v.  Anderson,  2 
Call  (Va.),  207,  note. 

Where  the  application  of  a  law  works  an  injury,  the  remedy  is 
in  the  legislature,  not  in  the  court,  p.  167. 

Cited  to  same  effect  in  Alvord  v.  Lent  23  Mich.  373i 
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Miscellaneous  citations.— Ghamberlayne  y.  Temple,  2  Rand.  398, 
14  Am.  Dec.  790.  Erroneously  cited  in  1  Wash.  Tr.  277,  and  in  13 
Ga.  76. 

6  Cr.  173-187,  3  L.  70,  KEMP'S  LESSEE  v.  KENNEDY. 

Pederal  courts. —  United  States  courts  are  courts  of  limited  juris- 
diction, p.  185. 

Cited  on  the  general  doctrine  above  in  Brown  v.,Noye8,  2  Wood. 
&  M.  79,  F.  C.  2,023,  and  Ludlngton  v.  The  Nucleus,  15  Fed.  Cas. 
1095,  holding  pleadings  must  allege  facts  showing  Jurisdiction; 
Fideliter  v.  United  States,  1  Sawy.  156,  1  Abb.  579,  F.  C.  4,755,  so 
in  admiralty  seizure  must  be  alleged;  United  States  v.  New  Bed- 
ford Bridge,  1  Wood.  &  M.  406,  F.  C.  15,867,  presumption  is  against 
Jurisdiction;  In  re  Booth,  3  Wis.  180,  and  they  are  strictly  limited 
to  jurisdiction  conferred  by  statute;  Lange  v.  Benedict,  73  N.  Y. 
35,  29  Am.  Rep.  94,  Circuit  Court  is  a  court  of  limited  jurisdiction 
but  not  an  Inferior  court. 

But,  jurisdiction  having  once  been  conferred,  it  will  not  be  pre- 
sumed taken  away  unless  intention  is  plain,  United  States  v.  Shaw, 
39  Fed.  Rep.  433. 

Courts. —  To  determine  whether  a  court  is  one  of  general  jurisdic- 
tion or  not  its  constitution  and  powers  must  be  inspected,  p.  185. 

Judgments. —  Judgments  of  inferior  United  Statics  courts  are  er- 
roneous but  hot  void  if  proceedings  fail  to  show  jurisdiction,  p.  185. 

Cited  approvingly,  and  principle  applied.  In  McCormicls  v.  Sulli- 
vant,  10  Wheat.  199,  6  L.  302,  holding  such  a  judgment  valid  be- 
tween the  parties  until  reversed;  Kennedy  v.  Georgia  Bank,  8  How. 
611,  12  L.  1219,  and  Dowell  v.  Applegate,  152  U.  S.  337,  38  L.  467, 
14  S.  Ct.  615,  holding  they  may  not  be  impeached  collaterally;  in 
the  following:  Baker  v.  Biddle,  1  Bald.  406,  F.  C.  764,  Farmers' 
Loan  V.  McKlnney,  6  McLean,  9,  F.  C.  4,667;  Brown  v.  Noyes,  2 
Wood.  A  M.  80,  F.  C.  2,023,  holding  such  a  judgment  is  not  a  nullity 
though  reversible  on  direct  attack;  Bank  of  United  States  v.  Moss, 
6  How.  39,  12  L.  335,  and  until  reversed  must  be  enforced;  Ex  parte 
Watklns,  3Tet.  203,  7  L.  653,  extends  rule  to  criminal  cases;  Cuddy, 
Petitioner,  131  U.  S.  284,  33  L.  156,  9  L.  704,  to  contempts;  In  re 
Osterhaus,  18  Fed.  Cas.  895,  to  judgments  of  territorial  courts; 
Ward  V.  Cozzens,  3  Mich.  258,  to  process  of  Circuit  Courts.  Cited 
in  general  discussion,  in  Ex  parte  Lennon,  64  Fed.  322,  22  U. 
8.  App.  561;  Fisher  v.  Rutherford,  1  Bald.  193,  F.  C.  4,823. 

Rule  does  not  apply  where  record  shows  court  was  wholly  with- 
out jurisdiction;  Moore  v.  Edgefield.  32  Fed.  501;  McNutt  v. 
Bland,  2  How.  22,  11  L.  164,  dissenting  opinion,  proceedings  of 
Circuit  Court  are  erroneous  unless  jurisdiction  shown. 

S2 
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Judgments. —  A  subsisting  Judgment  of  a  court  of  competent 
Jurisdiction  is  valid  until  reversed,  p.  186. 

Approved  and  principle  applied  in  the  following  citing  cases: 
Cooper  V.  Reynolds,  10  Wall.  316,  19  L.  932,  Wyman  v.  CampbeU, 

6  Port  238,  31  Am.  Dec.  686,  reviewing  .authorities,  Rodgers  v. 
Evans,  8  Ga.  145,  52  Am.  Dec.  391,  Haywood  v.  Collins,  60  111.  342; 
dissenting  opinion,  Homer  v.  Doe,  1  Ind.  133,  48  Am.  Dec.  358, 
collecting  cases  —  all  holding  that  erroneous  judgment  is  not  open  to 
collateral  attack';  Harvey  v.  Tyler,  2  Wall.  340,  342,  343,  17  L.  873, 
874,  unless  it  be  affirmatively  shown  that  they  have  no  Jurisdiction; 
White  V.  Crow,  110  U.  S.  189,  28  L.  115,  4  S.  Ct  74,  even  where 
error  consists  in  entry  before  expiration  of  statutory  period;  Bird- 
sail  V.  Phillips,  17  Wend.  468,  or  where  error  involves  a  finding  as 
to  a  Jurisdictional  fact;  Telford  v.  Barney,  1  G.  Greene,  589,  rule 
extends  to  all  Judicial  acts  of  court  of  competent  Jurisdiction;  Kitt- 
redge  v.  Emerson,  15  N.  H.  263,  and  to  Judgments  of  sister  States; 
State  V.  Middlesex,  15  N.  .T.  L.  71,  to  erroneous  process.  The 
doctrine  is  affirmed  in  Quesenberry  v.  Barbour,  31  Gratt.  500,  and 
Jackson  v.  Astor,  1  Pinn.  158,  39  Am.  Dec.  291;  and  applied  in 
Camberford  v.  Hall,  3  McCord  (S.  C),  346,  holding  that  garnishee 
cannot  take  advantage  of  errors  in  suit  against  original  debtor;  in 
the  following:  Applegate  v.  Lexington  Mfg.  Co.,  117  U.  S.  269, 
29  L.  896,  6  S.  Ct.  748;  Wright  v.  Marsh,  2  G.  Greene,  114,  and  Boker 
V.  Chapline,  12  Iowa,  206.  all  holding  every  presumption  not  incon- 
sistent with  the  record  will  be  indulged  in  favor  of  the  jurisdiction 
of  such  a  court;  Diehl  v.  Page,  3  N.  J.  Eq.  147,  and  State  v.  Lewis, 
22  N.  J.  L.  566,  rule  extends  to  case  where  special  powers  are 
conferred  on  court  of  general  Jurisdiction  and  every  intendment  is 
in  favor  of  the  Judgment.  The  following  have  been  held  courts  of 
general  jurisdiction  within  the  rule:  Borden  v.  State,  11  Ark.  552, 
54  Am.  Dec.  242,  Johnson  v.  Beazley,  65  Mo.  259,  27  Am.  Rep.  281 
(reviewing  authorities),  Guilford  v.  Love,  49  Tex.  742,  Probate 
Courts;  Plttenger  v.  Pittenger,  3  N.  J.  Eq.  167,  Orphans'  Court; 
Fort  V.  Stevens,  17  Wend.  484,  485,  Court  of  Common  Pleas;  Russell 
V.  Lewis,  3  Or.  383,  a  County  Court  in  probate  matters;  and  Gresham 
V.  Ewell,  85  Va.  6,  6  S.  E.  702,  a  County  Court  Cited  in  gen- 
eral discussion  in  Lincoln  v.  Tower,  2  McLean,  478,  F.  C.  8,355; 
Hunt's  Heirs  v.  Ellison's  Heirs,  32  Ala.  196,  199;  Mosely  v.  TuthiU, 
45  Ala.  652,  6  Am.  Rep.  718;  Morewood  v.  Hollister,  6  N.  Y.  315; 
James  v.  Smith,  2  S.  C.  187;  Francis  v.  Washburn,  5  Hayw.  (Tenn.) 
301. 

On  the  other  hand  it  has  been  held  in  Tolmie  v.  Thompson,  3  Cr. 
O.  C.  137,  F.  O.  14,080  (afterwards  reversed,  2  Pet.  157),  7  L.  881; 
Morse  v.  Presby,  25  N.  H.  302,  and  Wera  v.  Werz,  11  Mo.  App.  35, 
that  where  a  special  Jurisdiction  has  been  conferred  on  a  court  of 
general  jurisdiction  the  rule  does  not  apply;  Van  Doren  v.  Horton, 
25  N.  J.  L.  207,  a  court  of  limited  jurisdiction  must  cause  Jurisdiction 
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to  be  shown  on  the  face  of  the  proceedings;  Clark  v.  Holmes,  1 
Dong.  (Mich.)  394,  or  Its  judgment  is  open  to  collateml  attack;  Ex 
parte  Kearny,  55  Cal.  215,  216,  Police  Courts  are  courts  of  inferior 
Jnrlsdiction;  Russell  v.  Work,  35  N.  J.  L.  320;  Camp  v.  Woods,  10 
Watts,  120,  122,  Justices'  Courts;  Young  v.  Rathbone.  16  N.  J.  Bq. 
227,  84  Am.  Dec.  153,  where  a  judgment  is  not  merely  erroneous,  'but 
an  usurpation  of  jurisdiction,  rule  does  not  apply;  Hart  v.  Seixas. 
21  Wend.  55,  57,  jurisdiction  will  not  be  presumed  upon  appeal. 

Courts. —  Inferior  courts  are  technically  those  whose  judgments 
are  subject  to  revision,  but  they  are  not  necessarily  courts  of 
special  and  limited  jurisdiction,  whose  judgments  are  disregarded 
unless  their  proceedings  show  jurisdiction,  p.  185. 

Definition  cited  and  approved;  N^ugent  v.  State,  18  Ala.  524;  La 
Croix  y.  Commissioners,  49  Conn.  596,  and  State  v.  FlUebrown,  2 
S.  C.  407.  Cited  Fox  v.  Hoyt,  12  Conn.  497,  31  Am.  Dec.  763,  ques- 
tioning whether  Justices'  Court  Is  one  of  special  and  limited  juris- 
diction; Kennedy  y.  Greer,  13  111.  452,  holding  Circuit  Courts  in 
Illinois  not  inferior;  Lange  y.  Benedict,  73  N.  Y.  35,  29  Am.  Rep. 
94;  United  States  Circuit  Court  is  not  inferior;  Supervisors  v.  Le 
Clerc,  3  Finn.  325,  County  Courts  in  Wisconsin  are.  Cited  in  gen- 
eral discussion  in  Gay  y.  Lloyd,  1  G.  Greene,  85,  46  Am.  Dec.  504; 
Seymour  v.  Bailey,  66  111.  297;  The  Fideliter,  1  Abb.  579;  1  Sawy. 
156,  F.  C.  4,755;  Waters  v.  Randall,  8  Met  134;  Clark  v.  Holmes,  1 
Doug.  (Mich.)  894;  Curtis  y.  Leavitt,  15  N.  Y.  229;  Waller  v.  Condray, 
2  Yerg.  173;  Maskall  y.  Maskall,  3  Sneed,  209.  See  also  79  Am.  Dec. 
164,  note. 

B  Cr.  187-191,  8  L.  74,  MARINE  INS.  CO.  OF  ALEXANDRIA  v. 
YODNG. 

Appeal  and  error. —  Refusal  by  lower  court  to  grant  motion  for 
new  trial  is  not  assignable  error,  p.  191. 

This  holding  is  approved  by  the  following  citations:  Pomeroy's 
Lessee  v.  Bank,  1  Wall.  598,  17  L.  640,  declining  to  entertain  bill  of 
exceptions  to  ruling  of  lower  court,  denying  motion  for  new  trial; 
Wright  y.  Lessee,  1  Pet  169,  7  L.  98,  applying  principle  to  granting 
of  motion  to  amend  pleadings  by  lower  court,  refusing  to  entertain 
writ  of  error  therefor;  Railway  Co.  v.  Twombly,  100  U.  S.  81,  25 
L.  550,  refusing  to  entertain  writ  of  error  for  refusal  to  grant  new 
trial;  Eamshaw  v.  United  States,  146  U.  S.  68.  36  L.  1^9,  13  S.  Ct. 
15,  holding  exercise  of  discretion  by  appraisers  in  rofusinj?  to  post- 
pone reappraisement  of  imported  goods  in  absence  of  importer,  not 
subject  to  review;  Willis  v.  Board,  86  Fed.  877,  where  Circuit 
Court  of  Appeals  refused  to  review  denial  of  motion  to  grant  new 
trial:  Chouteau  v.  Consoue,  1  Mo.  351,  refusing  to  entertain  writ 
of  error  to  correct  the  decision  tf  lower  court  claimed  to  be  contrary 
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to  evidence,  because  If  error,  It  was  error  In  fact;  M'Courry  v. 
Doremus,  10  N.  J.  L.  249,  holding  refusal  of  lower  court  to  con- 
tinue cause  not  error,  for  which  writ  of  error  will  lie;  Crawford  v. 
Railroad  Co.,  28  N.  J.  L.  482,  holding  refusal  to  grant  leave  to  amend 
as  to  matters  of  substance  not  assignable  error;  Law  v.  Merrills, 
6  Wend.  278,  refusing  to  reverse  Judgment  for  refusal  to  grant  a 
new  triaL    Cited,  generally,  in  Ringgold's  Case,  1  Bland  Ch.  9. 

Distinguished  in  Jones  v.  Van  Zandt,  5  How.  224,  12  L.  126,  enter- 
taining Jurisdiction  of  cause  on  certificate  of  division  of  opinion  in 
Circuit  Court,  where  division  not  upon  questions  urged  as  reasons 
for  new  trial;  United  States  v.  Chicago.  7  How.  191,  12  L.  6G3, 
entertaining  Jurisdiction  on  certificate  of  division  where  question  of 
right  involved  in  determining  motion  for  preliminary  injunction; 
Goldsby  v.  Robertson,  1  Blackf.  (Ind.)  22,  holding  refusal  to  grant 
motion  for  new  trial  assignable  as  error  where  new  trial  was  a 
matter  of  right;  GiUiland  v.  Rappleyea,  15  N.  J.  L.  143,  holding  writ 
of  error  did  lie  where,  after  order  granting  plaintiff  a  new  trial,  he 
was  non  prossed  and  Judgment  subsequently  entered  for  defendant; 
different  rule  announced  in  Sorrel  v.  St.  Julien,  4  Mart  (O.  S.)  (La.) 
509,  where  the  Supreme  Court  of  Louisiana  entertained  appeal  from 
order  denying  new  trial  on  ground  that  it  was  a  court  of  appeals, 
not  merely  a  court  of  error. 

Instruction  to  jury. —  Court  is  not  bound  to  construe  testimony 
at  the  request  of  the  Jury,  p.  191. 

5  Cr.  191-234,  3  L.  75,  BODLBY  et  al.  v.  TAYLOR. 

Equity  Jurisdiction. —  United  States  Supreme  Court,  following 
practice  in  Virginia  and  Kentucky,  will  take  Jurisdiction  as  court  of 
j  equity  of  suit  setting  up  equitable  against  legal  land  title,  p.  223. 


]  Cited  and  doctrine  applied  in  Brush  v.  Ware,  15  Pet  105,  10  li. 

t  677,  where  court  went  behind  patent  and  examined  equitable  title, 


in  view  of  peculiar  system  of  Virginia,  Kentucky  and  Ohio;  Lor- 
man  v.  Clarke,  2  McLean,  575,  F.  C.  8,516,  holding,  when  a  right 
created  by  statute  existed  in  Michigan  enforceable  only  in  equity, 
the  Federal  court  would  take  equitable  Jurisdiction  to  give  effect 
thereto;  Reed  v.  Bullock,  Lit  SeL  Cas.  514,  12  Am.  Dec.  340,  hold- 
ing entry  for  land  gave  an  equitable  right  which  could  be  set  up 
in  a  court  of  chancery;  Davis  v.  Fletcher,  11  La.  Ann.  506,  holding 
court  had  Jurisdiction  to  quiet  title  in  equitable  owner  against  one 
who  held  legal  title;  Ludelling  v.  Vester,  20  La.  Ann.  436,  holding 
court  could  go  behind  patent  and  investigate  validity  of  conflicting 
titles  from  their  inception;  Stephenson  v.  Smith,  7  Mo.  619,  where 
court  of  equity  took  Jurisdiction  of  bill  to  enjoin  ejectment  where 
equitable  title  set  up  against  legal  title  of  defendant  which  was 
alleged  to  be  based  on  fraud;  Lamont  v.  Stimson,  3  Wis.  556,  62  Am. 
Dec.  701,  holding  equity  could  go  behind  patent  and  decree  legal 
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title  to  person  haying  equitable  right;  Taylor  v.  Brown,  5  Or.  255, 
256,  3  Lu  94,  where  court  took  Jurisdiction  where  equitable  set  up 
against  legal  title. 

Denied  in  M'Glung  v.  Hughes,  5  Rand.  475,  holding  that  in  ab- 
sence of  fraud  court  would  not  go  behind  patent  to  determine 
title.  Distinguished  in  Magulre  v.  Tyylor,  40  Mo.  439,  denying  Juris- 
diction of  court  of  equity,  where  Junior  patent  based  on  ccmfirmation 
in  1810,  attempted  to  be  set  up  against  elder  patent  based  on  claim 
filed  in  1806. 

Equity. —  In  all  cases  in  which  a  court  of  equity  takes  Jurisdiction 
it  wiU  exercise  that  Jurisdiction  in  conformity  with  the  settled 
principles  of  a  court  of  chancery,  p.  223. 

Cited  and  principle  applied  in  Ex  parte  Crane,  5  Pet  210,  8  L. 
100,  dissenting  opinion,  contending  that  exercise  of  Jurisdiction  con- 
ferred by  congress  on  Federal  courts  should  be  in  conformity  with 
settled  principles  of  common  law,  equity,  and  admiralty,  not  with 
the  usages,  principles  and  practice  of  State  courts;  Hall  v.  Mining 
Co.,  1  Woods,  547,  F.  C.  5,955,  holding  that  a  Georgia  statute  pro- 
Tiding  equitable  relief  could  not  be  administered  by  a  Federal 
court,  because  the  mode  of  proceeding  prescribed  by  the  statute  was 
a  legal  proceeding;  Brown  v.  Buck,  75  Mich.  278,  13  Am.  St.  Rep.  441, 
42  N.  W.  828,  holding  unconstitutional  a  statute  which  attempted  to 
transfer  the  cognizance  of  equitable  questions  to  a  jury;  Pittsburgh 
Co.  V.  Keokuk  Co.,  68  Fed.  21,  46  U.  S.  App.  530.  holding  that 
the  existence  of  a  legal  remedy  by  State  law  does  not  oust  Federal 
court  in  such  State  of  its  equitable  Jurisdiction  when  by  the  settled 
principles  of  equity  the  question  is  an  equitable  one;  Cropper  v. 
Cobum,  2  Curt.  472,  F.  C.  3,416,  holding  that  State  law  by  pro- 
viding a  legal  remedy  cannot  deprive  parties  entitled  to  come  into 
Federal  courts  of  a  remedy  which  would  otherwise  exist  in  equity. 

Statutes. —  Federal  courts  conform  to  State  decisions,  respecting 
State  laws,  p.  222. 

Approved  and  followed  In  Green  v.  Neal,  6  Pet.  296,  8  L.  404, 
where  United  States  Supreme  Court  conformed  to  decision  of  State 
court  upon  State  statute  of  limitations;  Prentice  v.  Zane,  19  Fed. 
Cas.  1272,  in  argument  to  support  decision  that  Federal  court  in 
Pennsylvania  should  adopt  construction  of  State  statute  by  State 
court;  Lorman  v.  Clarke,  2  McLean,  575,  F.  C.  8,510,  where  a  right 
created  by  statute  in  Michigan  was  enforceable  only  in  equity  there, 
the  Federal  court  took  equitable  Jurisdiction  to  give  effect  thereto; 
Vaugban  v.  Phebe,  Mart  &  Y.  24,  17  Am.  Dec.  779,  holding  construc- 
tion of  Virginia  law  by  Virginia  court  authority  for  Tennessee 
court 

Virginia-Kentucky  compact. —  There  is  no  violation  of  the  com- 
pact if  laws  be  neither  made  nor  expounded  for  the  purpose  of  de- 
priving those  protected  thereby  of  their  rights,  p.  223. 
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Public  lands. —  Only  sucb  reasonable  certainty  of  entry  required 
as  will  enable  subsequent  locator  by  exercise  of  due  Judgment  and 
diligence  to  locate  his  own  lands  on  the  adjacent  residuum,  p.  224. 

Cited  and  rule  applied  in  McNeel  y.  Herold,  U  Oratt  814,  in 
determining  conflicting  boundaries. 

Public  lands. —  Where  description  in  entry  of  land  claim  begins 
on  a  road  and  calls  for  a  distance  from  a  given  point  on  the  same 
road  the  distance  must  be  measured  according  to  the  meanders  of 
the  road  and  not  in  a  straight  line,  p.  226. 

Rule  applied  in  Preeble  v.  Vanhoozer,  2  Bibb,  120,  construing 
entry  to  determine  boundary  where  claims  conflicting. 

Public  lands. —  In  Kentucky  where  an  entry  calls  for  a  quantity 
of  land  on  given  side  of  a  road,  it  is  to  be  surveyed  in  h,  square  with 
road  as  one  side,  p.  226. 

Public  lands. —  Where  one  call  in  an  entry  is  vague  and  uncertain, 
but  there  is  enough  that  is  certain  to  determine  the  location,  the 
vague  part  will  be  discarded,  but  the  certain  part  will  not  be 
vitiated  by  it,  p.  228. 

Equity  —  Public  lands. —  Where  survey  of  lands  In  Kentucky 
upon  prior  entry  confirmed  by  patent,  through  inadvertence,  in- 
cludes lands  not  contained  in  such  entry,  but  included  in  subsequent 
entry  and  patent,  court  of  equity  will  decree  conveyance  of  such 
lands  to  subsequent  locator,  p.  234. 

Miscellaneous  citations. —  Ex  parte  Crane,  5  Pet  200,  8  L.  96, 
as  precedent  for  considering  Jurisdictional  questions  first;  Walden 
V.  Bodley.  14  Pet  150,  10  L.  400,  and  Walden  v.  Bodley,  9  How. 
36,  13  L.  36,  referring  to  leading  case  as  growing  out  of  same 
transactions.    Cited  erroneously  in  Bayard  v.  McLane,  8  Harr.  233. 


5  Cr.  234-256,  3  L.  88,  TAYLOR  v.  BROWN. 

Public  lands. —  Certificate  of  surveyor  is  sufficient  evidence  that 
warrant  was  in  hands  of  surveyor  at  the  time  of  survey,  when 
made  under  Virginia  military  land  warrants,  p.  242. 

Cited  and  affirmed  in  Craig  v.  Radford,  8  Wheat  597,  4  L.  468, 
holding  surveyor's  certificate  sufficient  evidence  that  warrant  was 
in  his  possession  when  survey  made;  Cragin  v.  Powell,  128  U.  S. 
699,  32  L.  569,  9  S.  Ct  206,  holding  courts  have  no  power  to  correct 
surveys  except  by  a  direct  proceeding;  Cohas  v.  Raisin,  3  Cal.  448, 
holding  that  where  alcalde  of  San  Francisco  granted  lands  during 
war  with  Mexico,  grant  presumed  to  be  regular;  Lamboum  v.  Harta- 
wick,  13  S.  &  R.  122,  to  the  effect  that  where  survey  regularly  re- 
turned and  party  has  been  in  possession  for  a  time  analogous  to 
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statute  of  limitations,  presumption  is  in  favor  of  regularity  of  pro- 
ceedings. 

Public  lands.—  Virginia  act  of  1748,  requiring  surveyor  to  record 
survey  within  two  months,  is  directory  merely,  and  failure  so  to  do 
does  not  invalidate  title,  p.  242. 

Affirmed  in  Craig  v.  Radford,  3  Wheat.  597,  4  L.  468,  holding 
the  same  act  directory  as  to  the  provision  therein  requiring  the 
surveyor  "  to  see  the  land  plainly  bounded  by  natural  bounds  or 
marked  trees; "  Stringer  v.  Lessee,  etc.,  3  Pet  339,  340,  7  L.  699, 
700,  holding  subsequent  Virginia  act  containing  similar  provision 
merely  directory  and  legal  title  not  affected  by  failure  to  comply 
therewith;  Garrard  v.  SUver  Peak  Mines,  82  Fed.  590,  holding  a 
location  and  record  of  the  survey,  though  not  within  time  specified 
by  act  of  congress,  valid  against  one  who  attempts  to  acquire  ad- 
verse title  twenty  years  afterwards;  County  v.  Riddle,  51  Tex.  366, 
holding  survey  not  forfeited  when  return  not  made  as  required  by 
statute. 

Public  lands. —  It  is  not  necessary  under  Virginia  statute,  that  the 
deputy  surveyor  who  made  the  survey  should  make  out  the 
plat  and  certify  it,  it  may  be  done  from  his  notes  by  his  principal, 
p.  247. 

Affirmed  in  Craig  y.  Radford,  3  Wheat  597,  4  L.  468,  holding 
principal  surveyor  could  legally  make  and  certify  plat  of  survey 
made  by  his  deceased  deputy. 

Public  lands. —  Title  commences  with  the  survey  which  Is  the 
appropriation,  p.  254. 

Cited  and  principle  applied  in  Ashley  v.  Cramer,  7  Mo.  102,  hold- 
ing title  never  acquired,  where  survey  never  made;  McAfee  v.  Keim, 
7  Smedes  &  M.  789,  45  Am.  Dec.  333,  holding  patent  related  back 
to  equitable  title  acquired  by  settlement  and  entry;  Silver,  etc.,  Co. 
V.  Clark,  5  Mont  423,  5  Pac.  581,  and  Talbot  v.  King,  6  Mont  108, 
9  Pac.  442,  holding  junior  patent  related  back  to  prior  location; 
Wardwell  v.  Paige,  9  Or.  524,  where  location  made  under  State  law 
on  United  States  public  lands  before  selection  by  State,  and  subse- 
quently and  after  selection  defendant  obtained  legal  title,  held  that 
he  was  trustee  for  first  locator:  See  also  Stark  y.  Mather,  12  Am. 
Dec  568,  note. 

Equity. —  Where  one  watches  for  accidental  mistakes  of  others 
to  take  advantage  of  them,  equity  will  not  enforce  the  advantage 
gained,  p.  256. 

Cited  and  applied  in  Cragin  y.  Powell,  128  U.  S.  700,  32  L.  569,  9  S. 
Gt  206,  dismissing  petition  where  plaintiffs,  discovering  error  in  sur- 
vey, obtained  grant  describing  land  by  quantity,  township  and  section 
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and  sought  to  recover  from  parties  holding  under  old  erroneous 
survey;  Deweese  v.  Relnhard,  165  U.  S.  393,  41  L.  760,  17  S.  Ot, 
843,  dismissing  bill  to  enjoin  ejectment  where  plaintiff  with  IluowI- 
edge  of  defendant's  possession  sought  to  take  advantage  of  an  error. 

Equity  jurisdiction. —  Equity  will  entertain  jurisdiction  to  es- 
tablish prior  equitable  title  against  subsequent  legal  title,  p.  254. 

Principle  applied  in  Stephenson  v.  Smith,  7  Mo.  619,  entertain- 
ing Jurisdiction  of  bill  to  establish  equitable  against  legal  title 
where  latter  claimed  to  have  been  founded  on  fraud;  McAfee  v. 
Kelm,  7  Smedes  &  M.  789,  45  Am.  Dec.  333,  holding  equitable  title 
acquired  by  settlement,  and  patent  related  back  to  it;  McArthur  y» 
Phoebus,  2  Ohio,  420,  when  court  went  behind  older  patent  and 
examined  equities  of  parties. 

Denied  in  Virginia  by  M'Ciung  v.  Hughes,  5  Band.  476,  holding 
patent  established  title  in  absence  of  fraud;  also  by  French  v. 
Co.,  5  Leigh,  666,  refusing  to  entertain  bill  setting  up  equitable  title 
against  patent    Distinguished  in  Maguire  v.  Tyler,  40  Mo.  439. 

Local  adjudication. —  In  questions  respecting  title  to  real  estate 
Federal  courts  will  follow  decisions  of  State  courts,  p.  255. 

Cited  and  applied  in  Prentice  v.  Zane,  19  Fed.  Cas.  1272,  where 
decisions  of  Pennsylvania  courts  construing  Pennslyvania  statute 
regarded  as  authority;  Yaughan  v.  Phebe,  Mart  &  Y.  24,  holding 
Virginia  court's  construction  oY  Virginia  statute  authority  In  Ten- 
nessee; Green  v.  Neal.  6  Pet  296,  8  L.  404,  overruling  former  de- 
cision construing  Tennessee  statute  of  limitations  to  conform  te 
subsequent  construction  of  Tennessee  court. 

Public  lands. —  Survey  not  vitiated  by  including  surplus  land, 
p.  253. 

Cited  in  Vaudersllce  v.  Hanks,  3  Cal.  43,  holding  a  grant  from 
Mexican  government  not  vitiated  because  survey  contained  surplus; 
Houston  V.  Pillow.  1  Yerg.  488,  holding  title  not  vitiated,  because 
survey  included  too  much. 

Modified  in  Coan  v.  Flagg,  123  U.  S.  126,  31  L.  Ill,  8  S.  Ct  61, 
holding  survey  fraudulently  including  more  than  warrant  calls  for 
does  not  give  title  against  United  States,  and  fraud  presumed 
from  very  large  excess. 

Miscellaneous  citations.— Poole  v.  Nixon,  19  Fed.  Cas.  999,  9* 
Pet.  Appx.  770. 

6  Cr.  257-261,  3  L.  94,  UNITED  STATES  v.  ARTHUR. 

Pleading. —  Upon  demurrer  Judgment  must  be  against  the  party 
who  committed  the  first  error  in  pleading,  p.  261. 

Principle  applied  in  Morton  v.  Kirk,  79  Fed.  291,  where  bill 
dismissed  for  substantial  defect  upon  demurrer  to  response;  Stouey 
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T.  McNeile,  1  McCord,  87,  where  defect  In  plea  was  fatal  on  de- 
murrer to  replication;  Potter  v.  Titcomb,  7  Me.  323,  adjudging 
repUcatlon  bad  for  failure  to  allege  fraud;  Hall  v.  Williams,  8  Me. 

436,  holding  plea  bad  on  general  demurrer  to  rebutter;  Will  v. 
Mattherson,  2  G.  Greene,  186,  where,  on  demurrer  to  replication, 
plea  held  bad  because  statute  of  limitations  pleaded,  which  was 
not  a  bar;  Anderson  v.  Barry,  2  J.  J.  Marsh.  269,  where  sufficiency 
of  declaration  examined  on  demurrer  to  plea. 

Distinguished  In  Aurora,  etc.  v.  West,  7  WaU.  93,  19  L.  46,  where 
objection  as  to  mere  matter  of  form  not  fatal  to  replication  on 
demurrer  to  rejoinder;  Jackson  v.  Rundlet,  1  Wood.  &  M.  383,  F.  0. 
7,145. 

Pleading. —  A  plea  of  performance  of  condition  of  a  bond,  with- 
out oyer.  Is  bad  on  demurrer,  p.  261. 

Cited  In  Anderson  y.  Barry,  2  J.  J.  Marsh.  278,  in  argument  of 
court  that  declaration  was  good,  notwithstanding  want  of  profert» 
to  show  that  oyer  may  be  craved,  nevertheless;  Clancy  v.  Dickey, 
2  Hawks  (N.  C),  515,  arguing  that  bond  Is  not  in  the  record,  though 
prof ert  made,  If  no  oyer  craved.    See  also  Polk,  etc.  v.  Bull,  1  Harr. 

437,  note. 

Distinguished  in  State  v.  Mayugh,  13  Md.  378.  holding  such  defect 
can  be  availed  of  only  by  special  demurrer. 

5  Cr.  262-280,  3  L.  96,  HEPBURN  v.  AULD. 

Deed. —  After  long  possession  In  severalty  a  deed  of  partition 
will  be  presumed,  p.  276. 

Principle  applied  in  Scott  v.  Evans,  1  McLean,  489,  P.  C.  12,529, 
holding  where  statute  of  limitations  was  not  applicable  by  reason 
of  nonresldence,  plalntifTs  title  was  nevertheless  barred  by  lapse 
of  time;  Beardslee  v.  French,  7  Conn.  128,  18  Am.  Dec.  88,  where 
long  nonuser  of  highway  held  evidence  of  abandonment;  Gaines  v. 
Com,  2  J.  J.  Marsh.  107,  where  conveyance  presumed  from  thirty 
years'  possession  by  purchaser  who  held  bond  for  title;  Kingston 
V.  Leslie,  10  S.  &  R.  391,  holding  admissible,  evidence  of  long  posses- 
sion upon  which  to  presume  conveyance;  Hanes  v.  Peck,  Mart.  &  Y. 
233,  where  title  presumed  from  more  than  thirty  years'  possession. 

Distinguished  in  Ransdale  v.  Grove,  4  McLean,  284,  F.  C.  11,570, 
where  mere  possession  for  long  time  held  not  ground  for  the  pre- 
sumption when  inconsistent  with  the  evidence. 

Specific  performance.-— Equity  will  not  decree  specific  perform- 
ance of  part  of  contract  for  sale  of  land  where  vendor  fails  to  give 
good  title  to  the  rest  and  it  is  not  fit  subject  for  compensation, 
p.  278. 

Cited  and  principle  applied  in  Wood  v.  Mason,  2  Cold.  253,  holding 
vendee  of  land  entitled  to  rescission  where  vendor  failed  to  give 
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good  title  to  a  part;  Lewis  v.  Yale,  4  Fla.  438,  where  court  refused 
to  give  compensation  because  It  was  not  a  case  where  specific 
performance  could  have  been  granted;  Thompson  v.  Gould,  20  Pick. 
139,  holding  court  could  not  decree  compensation  where  portion  of 
consideration  had  failed  by  burning  of  house  on  land;  Gregoire  v. 
Bulow,  Rich.  Eq.  Gas.  244,  where  court  refused  to  decree  specific 
performance  or  grant  compensation  where  there  was  title  outstand- 
ing to  one- twelfth  of  the  whole  tract;  Morgan  v.  Morgan,  2  Wheat. 
299,  4  L.  244,  where  court  refused  to  grant  relief  because  neither 
party  able  to  give  good  title  as  to  whole  of  his  tract. 

Equity.—  In  equity  dme  may  be  dispensed  with  when  not  material 
and  vendor  may  compel  specific  performance  of  contract  for  sale  of 
land  if  able  to  give  good  title  to  the  whole  thereof  at  the  date  of 
decree,  though  he  could  not  have  done  so  at  proper  time  for  per- 
formance, p.  378. 

The  citations  show  that  a  large  number  of  subsequent  cases  have 
affirmed  and  applied  this  proposition,  as  follows:  Langworth  y. 
Taylor,  1  McLean,  401,  F.  G.  8,490,  holding  where  vendor  guilty  of 
negligence  himself  and  had  acquiesced  in  delays  of  vendee,  time  not 
material  and  court  entertained  bill  for  specific  performance;  Morgan 
V.  Morgan,  2  Wheat  304,  4  L.  246,  note  discussing  authorities; 
Wilson  V.  Tappan,  6  Ghio,  174,  holding  complainants  entitled  to 
specific  performance  if  they  could  make  good  title  any  time  before 
decree;  Linn  v.  McLean,  80  Ala.  368,  holding  plaintiff,  vendor,  could 
make  good  title  any  time  before  date  of  decree  on  bill  in  the  nature 
of  specific  performance;  Ghrisman  v.  Partee,  38  Ark.  60,  where  a 
mistake  had  been  made  in  description  of  proi)erty  in  deed  tendered 
before  trial,  held  plaintiff  entitled  to  specific  performance  If  he 
tendered  good  deed  before  decree;  Brackenridge  v.  Dawson,  7  Ind. 
387,  holding  offer  of  performance  by  vendor  when  both  parties  in 
default  and  in  absence  of  stipulation  making  time  material  entitles 
him  to  decree  when  vendee  brings  suit  for  rescission;  Tewksbury 
V.  Howard,  138  Ind.  Ill,  37  N.  B.  358,  holding  vendor  entitled  to 
specific  performance  where  good  title  made  out  before  decree; 
Lancaster  v.  Roberts,  144  111.  225,  33  N.  B.  30,  holding,  where  time 
expressly  made  material  in  contract  to  sell  but  subsequently  waived 
by  both  parties  and  vendor  subsequently  makes  good  title  he  is  en- 
titled to  specific  performance;  Steele  v.  Branch,  40  Gal.  11,  holding 
where  plaintiffs,  vendees,  agreed  to  pay  off  mortgage  on  land  when 
due,  a  short  delay  in  paying,  granted  by  mortgagees,  did  not  de- 
prive them  of  right  to  specific  performance;  Mathews  v.  Gillis,  1  Iowa, 
254,  holding  plaintiff,  vendee,  entitled  to  specific  performance  where, 
though  plaintiff  guilty  of  laches,  defendant  has  not  acted  on  the 
contract  as  forfeited;  Manning  v.  Brown,  10  Me.  52,  principle  applied 
where  held  imder  agreement  to  convey  land  on  payment  of  notes  at 
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matnrlty,  when  plaintiff  sued  on  notes  he  waived  stipulation  as  to 
time  in  agreement  to  convey;  Barnard  v.  Lee,  07  Mass.  94,  holding 
plaintiff,  vendee,  entitled  to  specific  performance  though  he  did  not 
tender  payment  till  some  days  after  time  fixed  by  contract;  David- 
son V.  Moss,  5  How.  (Miss.)  686,  where  rescission  denied  when  aslied 
for  on  ground  of  failure  to  give  title,  when  title  was  made  good 
before  decree;  Rodman  v.  Zilley,  1  N.  J.  Bq.  327,  holding  vendor 
entitled  to  specific  performance  though  deed  not  tendered  tiU  after 
day  named  in  contract;  Oakey  v.  Gooli,  41  N.  J.  Eq.  364,  7  Atl.  503, 
where  incumbrances  on  property  at  time  of  contract  in  violation 
thereof  no  bar  to  specific  performance  if  cleared  off  before  decree; 
Fletcher  v.  Wilson,  1  Sm.  &  M.  Gh.  388,  holding  that  though  venddr 
could  not  give  title  at  time  of  contract  and  sale,  vendee  not  entitled 
to  rescission  when  title  perfected  by  time  of  hearing;  Wiswall  v. 
McGowan,  1  Hoff.  Gh.  134,  holding  plaintiff  entitled  to  spedfle 
performance  where  defendant  had  extended  time  by  parol;  Gregoire 
y.  Bulow,  Rich.  Eq.  Gas.  242,  where  court  of  equity  took  juris- 
diction of  suit  for  specific  performance,  notwithstanding  plaintiff 
could  not  give  good  title  at  time  of  contract;  Seymour  v.  Delancy,  3 
Cow.  519,  15  Am.  Dec.  284,  holding  failure  to  give  title  on  day 
when  contract  was  to  be  performed  not  a  bar  to  specific  perform- 
ance. See  note  to  Johnson  y.  Evans,  50  Am.  Dec.  676,  collecting 
authorities;  also  note  to  McKean  v.  Reed,  12  Am.  Dec.  324;  cited  also 
in  Tufts  V.  Tufts,  3  Wood.  &  M.  474,  P.  G.  14,233,  but  court  declined 
to  decide  whether  case  was  within  the  rule. 

Distinguished  in  Garnett  v.  Macon,  2  Brock.  247,  F.  G.  5,245,  6 
Call,  371,  holding  time  material  because  of  fall  in  price  and  bill 
dismissed;  also  in  Sneed  v.  Wiggins,  3  Ga.  99,  affirming  rule,  col- 
lecting cases,  but  holding  time  material,  when  payments  of  in- 
stallments required  to  be  on  named  days;  Glass  v.  Rowe,  103  Mo. 
639,  15  S.  W.  341,  where  biU  dismissed  because  time  had  been 
expressly  made  of  the  essence  of  the  contract;  Gurtis  v.  Blair,  26 
Miss.  327,  69  Am.  Dec..  262,  where  time  held  material  because  ex- 
pressly made  so,  and  bill,  therefore,  dismissed;  Inman  y.  Insurance 
Co.,  12  Wend.  461,  where  time  held  material  where  by  policy  plain- 
tiff being  required  to  notify  defendants  forthwith  of  destruction  of 
property,  waited  several  weeks. 

Eqnitj.— Lapse  of  time  should  not  be  disregarded  in  equity  in 
this  country  as  in  England  on  account  of  fluctuation  and  uncertainty 
of  land  values  here,  p.  279,  per  Livingston,  J. 

Cited  and  approved  in  Taylor  y.  Williams,  2  Colo.  App.  663,  31 
Pac.  505,  holding  failure  of  vendor  to  produce  abstract  showing 
dear  title  by  day  agreed  on  not  cured  by  subsequently  showing 
defects  disclosed  by  abstract  do  not  exist  in  fact;  Green  v.  GoviUaud, 
10  GaL  328,  70  Am.  Dec.  733,  holding  where  culpable  neglect  in 
vendees  in  lying  by  for  rise  in  price  is  shown,  they  cannot  have 
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specific  performance;  Rogers  v.  Saunders,  16  Me.  101»  33  Am.  Dec. 
642,  holding  time  material  where  great  change  In  value  has  occurred; 
Richmond  v.  Gray,  3  Allen,  30,  where  plalntlflf  held  not  entitled  to 
specific  performance  when  he  could  not  make  good  title  at  time 
fixed  in  contract  though  he  could  do  so  before  decree;  Goldsmith  v. 
Guild,  10  Alien,  242,  where  held  plaintiff  not  entitled  to  specific 
performance  when  contract  by  its  terms  to  be  performed  in  ten 
days  and  he  did  not  perform  on  his  part  within  that  time.  Gited» 
but  not  applied,  in  Barnard  v.  Lee,  97  Mass.  94. 
Criticised  in  Rogers  v.  Saunders,  16  Me.  109,  dissenting  opinion. 

Equity.—  Equity  cannot  compel  specific  performance  on  terms  and 
conditions;  nor  execute  for  part  and  assess  damages  as  to  the 
residue,  p.  279,  per  Livingston,  J. 

Criticised  in  Clark  v.  Seirer,  7  Watts,  111,  32  Am.  Dec.  748. 

Tender.— Tender  of  assignment  of  contract  is  not  vitiated  by 
recital  in  assignment  of  release  of  all  demands  by  assignee  to 
assignor,  where  such  release  would  not  impair  rights  of  assignee, 
p.  274. 

Cited  in  Hepburn  v.  Dunlop,  1  Wheat  184,  185,  4  L.  67,  a  case 
growing  out  of  the  same  transactions,  in  statement  of  facts  by  the 
court. 

Miscellaneous.— Cited  in  Keats  v.  Rector,  1  Ark.  425. 

5  Cr.  280,  281,  3  L.  101,  UNITED  STATES  v.  EVANS. 

Appeal  and  error.— In  case  of  voluntary  nonsuit,  writ  of  error 
will  not  lie,  upon  the  Judge's  refusal  to  reinstate  the  case,  p.  281. 

Rule  ciied  and  followed  in  Marsh  v.  Graham,  6  Iowa,  78,  where 
plaintiff,  after  voluntary  nonsuit,  attempted,  upon  writ  of  error,  to 
review  the  rulings  and  decisions  of  the  court  below;  Andrews  v. 
Bank,  77  Md.  29,  25  Atl.  917,  where  plaintiff  neglected  to  summon 
his  witnesses  or  in  any  manner  to  prepare  for  trial,  held  that  he- 
might  not  appeal  from  judgment  of  nonsuit;  Ewing  v.  Gild  well,  3 
How.  (Miss.)  335,  34  Am.  Dec.  97,  where  plaintiff,  voluntarily  sub- 
mitting to  nonsuit,  was  not  permitted  to  review  Judgment  on  writ 
of  error;  Copeland  v.  Mears,  2  Smedes  &  M.  521,  holding  writ  of 
error  would  not  lie  where  plaintiff  voluntarily  accepted  nonsuit 
upon  the  improper  exclusion  of  his  testimony.  Cited  in  general 
discussion  in  Railway  Co.  v.  Railway  Co.,  68  Tex.  108,  3  S.  W.  566;; 
Ringgold's  Case,  1  Bland  Ch.  9;  Sorrell  v.  Jullen,  4  Mart.  (O.  S.)  509. 
See  also  12  Ind.  96,  note;  4  La.  Ann.  439,  note;  6  La.  Ann.  660,  note. 

Distinguished  in  Transportation  Co.  v.  Pullman,  139  U.  S.  39^ 
35  L.  61,  11  S.  Ct.  480,  holding  rule  otherwise  in  case  of  compulsory 
nonsuit;  Gilliland  v.  Rappleyea,  15  N.  J.  L.  143,  as  a  different  case 
from  that  at  bar. 
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5  Or.  281-283,  3  L.  101,  YEATON  v.  UNITED  STATES. 

Admiralty.— Appeal  in  admiralty  euspends  the  sentence  alto- 
gether, p.  283. 

Cited  and  principle  applied  in  Irvine  v.  The  Hesper,  122  U.  S.  266, 
30  L.  1178,  7  S.  Ct  1182,  The  Louisville,  154  U.  S.  657.  25  L.  771,  14 
S.  Ct  1191,  Saratoga  v.  Four  Hundred  and  Thirty-eight  l^ales,  1 
Woods,  79,  P.  C.  12,356,  United  States  v.  Preston.  3  Pet  66,  7  L. 
605,  Folger  v.  Robt  Shaw,  2  Wood,  ft  M.  540,  F.  C.  4,899,  Dixon  v. 
Watklns,  9  Ark.  152,  Hudson  v.  Smith,  9  Wis.  126,  Hughes  v.  Dun- 
dee Co.,  11  Sawy.  558,  28  Fed.  43,  and  Souter  v.  Baymore,  7  Pa.  St. 
418.  47  Am.  Dec.  519,  all  refusing  to  allow  decree  in  admiralty  which 
had  been  appealed  from  to  be  pleaded.  Cited,  discussing  generally 
effect  of  appeals  as  vacating  judgment  of  lower  courts,  in  Tyler  v. 
Shea,  4  N.  Dak.  385.  50  Am.  St  Rep.  665,  61  N.  W.  471;  Texas  v. 
Smith,  Dall.  (Tex.)  409;  ^tna  Ins.  Co.  v.  McCormlck,  20  Wis.  272; 
State  v.  Johnson,  13  Fla.  46;  and  Palmer  v.  Conly,  4  Den.  377;  Bay- 
ard V.  McLane,  3  Harr.  (Del.)  233,  construing  agreement  for  con- 
tingent fee  in  admiralty  cause. 

But  held  in  Braithwaite  v.  Jordan,  5  N.  Dak.  252,  65  N.  W.  720, 
decree  of  lower  court  may  be  enforced  pending  appeal  unless 
security  be  given. 

Admiraltj.— When  statute  authorizing  forfeiture  is  repealed  pend- 
ing appeal,  there  can  be  no  decree  of  condemnation  pronounced 
without  special  reservation  in  the  statute,  p.  283. 

Cited  in  United  States  v.  Four  Cases  of  Lastings,  10  Ben.  374, 
F.  C.  15,145,  as  an  authority  on  the  main  proposition,  but  section  13 
of  Revised  Statutes  modified  this  rule  by  providing  that  repeal  of 
statute  shall  not  release  any  penalty  unless  it  expressly  so  pro- 
vides. Cited  in  general  discussion  in  State  Bank  v.  Knoop,  16  How. 
408,  14  L.  993,  dissenting  opinion. 

Statutory  construction.— After  expiration  or  repeal  of  a  law  no 
penalty  can  be  enforced  or  punishment  inflicted  for  violations  of  law 
committed  while  it  was  in  force,  p.  284. 

The  following  citing  cases  affirm  this  principle  and  apply  it  in 
various  ways:  Assessor  v.  Osbornes,  9  Wall.  575,  19  L.  751,  holding 
where  jurisdiction  depends  on  statute,  suits  brought  pending  its 
existence  abate  with  its  repeal;  Maryland  v.  Baltimore,  3  How.  552, 
11  L.  722,  if  a  State  repeal  a  law  imposing  a  penalty,  it  constitutes 
a  remission  of  penalty  already  incurred;  Union  Iron  Co.  v.  Pierce, 
4  Biss.  332,  F.  C.  14,367,  repeal  of  penal  statute  defeats  pending 
actions  for  penalties;  United  States  v.  Mann,  1  Gall.  182,  F.  C. 
15,718,  penalties  incurred  under  the  embargo  act  are  abrogated  by 
the  repeal  of  the  embargo;  United  States  v.  Van  Vllet,  22  Fed. 
643,    a  penal   statute   cannot    be   enforced   after   repeal,    though 
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offense  was  committed  before  repeal;  Moore  v.  United  States,  85 
Fed.  468,  56  U.  S.  App.  477,  a  conviction  under  a  penal  statute 
applicable  to  territories  cannot  be  had  after  abrogation  of  the  stat- 
ute by  admission  of  the  territory,  where  offense  was  committed  as  a 
State;  State  v.  Tombeckbee  Bank,  1  Stew.  349,  penalties  incurred 
under  statute,  though  before  repeal,  cannot  be  recovered  afterwards; 
Pope  V.  Lewis,  4  Ala.  489,  affirming  the  foregoing  case,  a  common 
informer  cannot  recover  penality  where  statute  has  been  repealed; 
George  v.  State,  39  Ala.  677,  a  person  cannot  be  convicted  of  offense 
committed  while  a  slave  under  law  applicable  only  to  slaves, 
when  law  has  been  since  repealed  by  abrogation  of  slavery. 
First  National  Bank  v.  Henderson,  101  Cai.  310,  35  Pac.  900, 
where  defense  in  nature  of  penalty  is  erroneously  disregarded, 
repeal  of  statute  pending  appeal  cures  the  error;  Bank  v.  State,  12 
Ga.  491,  493,  right  to  a  penalty  is  not  vested,  but  may  be  defeated 
by  repeal  of  statute  before  judgment;  Western  Union  v.  Smith,  96 
Ga.  571,  23  S.  E.  900,  judgment  for  a  penalty  will  be  set  aside  where 
statute  is  repealed  after  judgment  and  order  denying  new  trial 
but  before  expiration  of  time  allowed  by  law  to  except  to  the  order; 
Coles  V.  Madison  County,  Breese,  158,  12  Am.  Dec.  165,  county  has 
no  vested  right  in  a  penalty  which  may  not  be  taken  away  before 
judgment  by  repeal  of  statute  creating  the  penalty;  Thompson  v. 
Basse tt,  5  Ind.  536,  to  the  same  effect;  Commonwealth  y.  Cain,  14 
Bush  (Ky.)»  536,  an  indictment  for  embezzling  funds  of  bank  will 
be  quashed  where,  pending  proceedings,  the  act  creating  the  penalty 
expires  by  limitation;  Speckert  v.  Louisville,  78  Ky.  290,  repeal  of 
statute  defeata  suit  for  penalty;  State  v.  Baltimore  R.  R.  Co.,  12 
Gill  &  J.  437,  38  Am.  Dec.  324,  repealing  of  statute  defeats  suit  for 
penalty;  Keller  v.  State,  12  Md.  326.  71  Am.  Dec.  597,  repeal  of 
statute  creating  offense  defeats  criminal  action  at  any  time  prior 
I  to  final  affirmance;  Saco  v.  Gumey,  34  Me.  14,  repeal  of  statute 

\  defeats  suit  for  penalty;  State  v.  Edward,  5  Mart  (O.  S.)  475,  judg- 

ment of  forfeiture  will  be  reversed  if  statute  creating  forfeiture  is 
repealed  pending  proceedings;  Teague  v.  Mississippi,  39  Miss.  520, 
repeal  of  statute  defeats  suit  for  penalty;  Globe  v.  State  Bank,  41 
Neb.  181,  59  N.  W.  684,  rule  applies  to  suit  to  enforce  any  obligation 
imposed  solely  by  statute;  Lewis  v.  Foster,  1  N.  H.  62,  repeal  after 
judgment  and  before  review  defeats  action  for  i)enalty  and  judg- 
ment will  be  set  aside  in  higher  court;  Belvldere  v.  Warren  R.  R. 
Co.,  34  N.  J.  L.  199,  repeal  of  tax  statute  imposing  12  per  cent 
penalty  for  delinquency,  prevents  recovery  of  amount  of  penalty, 
although  original  assessment  may  be  enforced;  Curtis  v.  Leavitt 
15  N.  Y.  220,  the  right  to  a  defense  of  usury  may  be  taken  away 
by  repeal  of  statute  pending  proceedings;  Hartung  v.  People,  22 
N.  Y.  101,  109,  repeal  of  criminal  statute  imposing  penalty,  after 
conviction,  entitles  defendant  to  reversal  on  appeal;  Allen  v.  Far- 
row,   2   Ball.   587,    repeal    defeats    a    qui    tarn    action;    State    v. 
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Cole,  2  McCJord  (S.  C),  3,  repeal  of  statute  releases  penalty  im- 
posed; Mahoney  v.  State,  5  Wyo.  524,  63  Am.  St  Rep.  67,  42  Pac 
14,  repeal  of  criminal  statute,  afte*  "onviction,  pending  appeal,  en- 
titles defendant  to  dismissal  of  action;  Sheppard  v.  State,  1  Tex. 
App.  524,  28  Am.  Rep.  423,  where  a  penal  statute  is  repealed  pending 
appeal,  action  must  be  dismissed.  The  rule  is  applied  by  analogy 
in  Hunt  t.  Jennings,  5  Blackf.  106,  33  Am.  Dec.  466,  where  statute 
from  which  court  derives  jurisdiction  in  particular  case  is  repealed, 
the  court  cannot  proceed  under  repealed  statute  even  in  suits  pend- 
ing at  the  time  of  repeal  unless  repealing  statute  contains  saving 
clause;  Butler  v.  Palmer,  1  Hill,  330,  identical  with  foregoing; 
G.  &  O.  B.  R.  CJo.  V.  Patton,  9  W.  Va,  658,  where  procedure  is 
changed  pending  proceedings  should  conform  to  the  new  law. 

Distinguished  in  Tinker  v.  Van  Dyke,  1  Flipp.  527,  F.  0.  14,058, 
distinguishing  between  penalties  imposed  and  rights  conferred  by 
statute;  Taylor  v.  Rushing,  2  Stew.  162,  but  where  penalty  has 
accrued  to  a  private  individual  he  has  a  vested  right,  which  is  not 
impaired  by  repeal  of  statute  before  recovery  of  judgment  (which 
was  afterwards  overruled  in  Pope  v.  Lewis,  4  Ala.  493);  United 
States  V.  Barr,  4  Sawy.  254,  F.  G.  14,527,  rule  has  been  changed  by 
section  13  of  revised  statutes,  so  that  even  a  crime  may  be  punished, 
notwithstanding  subsequent  repeal  of  the  statute  constituting  the 
act  a  crime;  State  v.  Grusius,  57  N.  J.  L.  282,  31  Atl.  236,  holding 
that  a  similar  rule  of  construction  has  been  enacted  in  New  Jersey; 
Hargrove  v.  Chambers,  30  Ga.  602,  rule  has  no  application  to 
liability  of  directors  of  bank  imposed  as  penalty  for  violation  of 
their  charter,  such  a  penalty  subsists  after  expiration  of  the  bank's 
charter;  State  v.  Taylor,  2  McGord  (S.  G.),  490,  where  a  statute  has 
been  repealed,  persons  may  be  punished  for  offenses  committed 
before  its  repeal;  Nicholas  v.  Commonwealth,  91  Va.  816,  22  S.  B. 
508,  where  jurisdiction  to  try  cases  has  been  taken  away  after 
conviction,  court  is  not  deprived  of  power  to  fix  day  for  carrying 
sentence  into  effect,  it  being  merely  the  execution  of  an  existing 
judgment  Qualified  in  State  v.  Addlngton,  2  Bail.  519,  23  Am.  Dec. 
152,  holding  a  repeal  after  judgment  will  not  defeat  execution  of 
the  sentence. 

Admiralty.—  On  appeal  in  admiralty  the  cause  is  tried  de  novo, 
p.  283. 

Cited  with  approval.  Anonymous,  1  Gall.  24,  25,  F.  O.  444,  per- 
mitting amendment  In  Circuit  Court;  Jay  v.  Olney,  1  Wood.  &  M. 
271,  F.  C.  7,236,  Circuit  Court  may  increase  damages  awarded  by 
District  Court;  The  Philadelphian,  60  Fed.  426,  21  U.  S.  App.  90, 
additional  proof  may  be  introduced  in  Circuit  Court  of  Appeals; 
Nelson  v.  White,  83  Fed.  217,  and  The  M.  M.  Moirlil,  48  U.  S.  App. 
660,  holding  record  on  appeal  to  Circuit  Court  of  Appeals  must 
contain  all  the  evidence  so  that  case  may  be  tried  de  novo. 
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The  Beeche  Dene.  55  Fed.  527,  13  U.  S.  App.  211,  suggests  that  in 
prize  cases  the  cause  is  tried  de  novo  in  Supreme  Court,  in  others 
the  practice  has  been  modified  by  rule.  On  this  point  see  the 
following:  Gedney  v.  L'Amlstad,  10  Fed.  Cas.  151;  Vanderheyden 
V.  Reid,  1  Hopk.  Ch.  412;  Clarice  v.  Manchester,  56  N.  H.  506; 
Sharon  y.  Sharon,  79  Cal.  647,  22  Pac.  30;  Kennon  t.  Shull,  0  Ind« 
156;  Lyles  v.  Barnes,  40  Miss.  609;  Stalbird  t.  Beattie,  36  N.  H.  456^ 
72  Am.  Dec.  318. 

Cited  in  general  discussion  in  the  following:  Leschi  t.  Washing- 
ton Territory,  1  Wash.  Tr.  17;  People  v.  Townsey,  5  Den.  72;  Smith 
V.  Hard,  59  Vt.  19.  8  Ati.  319;  Moore  v.  State,  43  N.  J.  L.  222,  39 
Am.  Rep.  574;  Scott  v.  Watkins,  22  Ark.  564;  Cook  v.  Gray,  2 
Houst  475,  81  Am.  Dec.  193;  Robinson  v.  Beall,  26  Oa.  86;  Mus- 
grove  V.  Vicksburg  R.  R.  Co.,  50  Miss.  681;  State  v.  Academy  of 
Science,  13  Mo.  App.  219;  Johnson  v.  Hahn,  4  Neb.  147;  Dartmouth 
College  V.  Woodward,  1  N.  H.  133;  Rich  v.  Flanders,  39  N.  H.  388, 
dissenting  opinion.    And  see  94  Am.  Dec.  218,  note. 

Admiralty.— After  dismissal  of  libel  for  forfeiture,  property 
libelled  will  be  restored  to  claimants,  they  paying  the  duties  thereon 
if  not  already  paid,  p.  284. 

Denied  as  to  this  point.  United  States  y.  Five  Hundred  Boxes  of 
Pipes,  2  Abb.  (U.  S.)  501,  F.  C.  15,116,  Supreme  Court  possesses  no 
admiralty  Jurisdiction  to  enforce  payment  of  duties.  Cited  gen-i 
erally,  Whelan  v.  United  States,  7  Cr.  112,  3  L.  286;  United  States 
V.  Wonson,  1  Gall.  14,  F.  0.  16,750;  Steamship  Co.  v.  Joliffe,  2  Wall. 
465,  466,  17  L.  809,  810. 

5  Cr.  284-287,  3  L.  102,  UNITED  STATES  T.  POTTS. 

Duties.— Where  the  Intention  of  congress  was  to  distinguish  be- 
tween raw  and  manufactured  copper,  copper  plates  turned  up  at 
the  edge  are  exempt  from  duty,  though  imported  as  ''raised 
bottoms."  pp.  286,  287. 

Cited  and  applied  in  Hartranft  y.  Wiegmann,  121  U.  8.  615,  30 
L.  1014,  7  S.  Ct.  1243,  where  shells  cleaned  by  acid  and  ground  on 
an  emery  wheel  were  exempt  from  duty  as  "  shells  of  every  de- 
scription, not  manufactured; "  Patton  v.  United  States,  159  U.  S. 
509,  40  L.  237,  16  S.  Ct.  92,  holding  wool,  which  had  actually  un- 
dergone the  process  of  scouring,  properly  classified  as  imported 
scoured,  although  not  known  commercially  as  scoured  wool;  New 
Orleans  v.  N.  O.  Coffee  Co.,  46  La.  Ann.  89,  14  So.  503,  holding  a 
corporation  producing  "  brands  "  of  coffee,  though  a  secret,  non- 
patented,  roasting  and  cooling  process,  is  not  a  manufacturer,  nor 
exempt  as  such  from  the  payment  of  a  license. 


863  Notes  on  U.  S.  Reports.  5  Cr.  287-280 

5  Cr.  287-288,  3  L.  103,  RUSH  v.  PARKER. 

AppmX  and  oror.— United  States  courts  will  grant  time  to  pro- 
duce affidavits  as  to  the  value  of  the  matter  in  dispute,  p.  287. 

Oited  in  Richmond  v.  City  of  Milwaukee,  21  How.  392,  16  L.  72, 
holding  affidavits  as  to  the  value  shall  not  be  filed  after  the  case 
has  been  heard  and  dismissed  for  want  of  jurisdiction,  nor  at  all,  if 
the  value  of  the  property  appears  in  the  pleadings;  The  Grace 
Giidler,  6  Wall.  442,  18  L.  790,  to  the  point  that  the  value  of  the 
matter  in  dispute  may  be  shown  by  affidavits  filed  when  the 
question  of  Jurisdiction  is  raised  and  holding  a  liberal  practice 
warranted  in  admiralty  cases;  Cattli  Co.  v.  Needham,  137  U.  S.  334, 
34  li.  800,  11  S.  Gt  209,  holding  where  the  nature  of  the  action 
requires  the  value  of  the  thing  demanded  to  be  stated  in  the  plead- 
ings, affidavits  will  not  be  received  to  vary  the  value  appearing  in 
the  record;  Davie  v.  Hey  ward,  33  Fed.  94,  holding  where  defendant 
applied  for  citation  in  writ  of  error  without  stating  the  value  of 
his  interest,  while  plaintifTs  affidavit  in  opposition  showed  the 
amount,  the  question  of  the  Jurisdictional  amount  must  be  left  to 
the  Supreme  Court;  in  Ringgold's  Case,  1  Bland  Ch.  24,  holding 
that  affidavits  shall  be  received,  as  to  the  value  of  the  matter  ih 
dispute,  when  that  fact  does  not  appear  in  the  record,  in  order  to 
fix  the  amount  of  appeal  bond.  Cited  approvingly  in  Harman  v. 
Lynchbm-g,  33  Gratt  40. 

5  Gr.  288-289,  3  L.  108,  LCGAN  Y.  PATRICK. 

■ 

Federal  courts  —  Jurisdiction.— A  Circuit  Court  has  Jurisdiction 
In  a  suit  in  equity  to  stay  proceedings  upon  Judgment  at  law 
between  same  parties,  though  subpoena  be  served  on  defendant  in 
another  district,  pp.  288,  289. 

Followed  in  Jones  v.  Andrews,  10  Wall.  333,  19  L.  937,  affirming 
Jurisdiction  of  Circuit  Court  of  a  bill  in  equity  to  enjoin  garnishee 
proceedings  at  law  irrespective  of  the  residence  of  the  parties; 
French  v.  H&y,  22  Wall.  252,  22  L.  858,  holding  in  a  case  removed 
from  a  State  to  the  Circuit  Court,  the  Circuit  Court  may  enjoin 
the  complainant  from  proceeding  in  any  other  court;  Christmas  v. 
Russel,  14  Wall.  81,  20  L.  763,  holding  when  no  party  to  the  original 
suit  had  any  connection  with  filing  the  bill,  such  bill  is  original 
and  the  Circuit  Court  has  no  Jurisdiction  between  citizens  of  the 
same  State;  Krippendorf  v.  Hyde,  110  U.  S.  281,  28  L.  147,  4  S.  Ct 
29,  holding  where  goods  are  attached  by  process  of  the  Circuit 
Court,  a  third  party  claiming  title  to  the  same  may  file  a  bill  upon 
equity  side  of  the  court,  which  proceeding  will  be  considered 
auxiliary;  Hatch  v.  Dorr,  4  McLean,  113,  F.  C.  6,206,  holding  a 
creditor's  bill  for  discovery  not  an  original  proceeding  and  not 
aifected  by  defendant's  change  of  residence;  Cortes  Co.  y.  Thann- 
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hauser,  20  Blatchf.  61,  9  Fed.  227,  holding  suits  in  equity,  brought 
to  stay  the  prosecution  of  suits  at  law,  dependent  and  supple- 
mentary merely;  McBee  v.  Railroad  Co.,  48  Fed.  246.  holding  the 
Jurisdiction  of  the  court  unaffected  in  an  original  bill  in  equity 
supplementary  to  an  ancillary  foreclosure  suit  which  it  seeks  to 
oppose;  Maitland  v.  Gibson,  79  Fed.  138,  holding  a  bill  filed  to 
enforce  the  payment  of  costs  against  the  plaintlfT  in  an  equity  suit, 
may  be  treated  as  a  dependent  prdceedlng;  McDonald  t.  Seligman, 
81  Fed.  750,  holding  a  bill  in  equity  to  enjoin  the  enforcement  of  a 
Judgment  obtained  in  the  Circuit  Court,  is  ancillary,  and  main- 
tainable without  diversity  of  citizenship;  Towne  v.  Smith,  1  Wood. 
&  M.  120,  F.  C.  14,115,  denying  to  assignee  of  insolvents  a  per- 
petual injunction  against  attachment  issuing  out  of  the  Circuit 
Court;  Dunlap  v.  Stetson,  4  Mason,  361,  F.  C.  4,164,  holding  suit 
for  relief  upon  Judgment  an  auxiliary  proceeding;  Clarke  v.  Naviga- 
tion Co.,  1  Story,  540,  F.  C.  2,859,  sustaining  Jurisdiction  of 
Admiralty  Court  In  proceeding  in  rem  irrespective  of  residence  of 
claimants;  Williams  v.  Byrne,  Hemp.  473,  F.  O.  17,718,  holding  a 
bill  to  enjoin  Judgment  in  Circuit  Court  not  an  original  bill.  Cited 
in  general  discussion,  Freeman  v.  Howe,  24  How.  460,  16  L.  752, 
and  approved;  Bank  v.  Leland,  17  Fed.  Cas.  60,  arguendo;  76  Am. 
Dec.  223,  note;  Davis  v.  Packard,  10  Wend.  55. 

Appearance  —  Courts.—  The  entering  of  an  appearance  by  defend- 
ant is  an  admission  of  a  due  and  effectual  service,  p.  288. 

Cited  and  rule  followed  in  Segle  v.  Thomas,  3  Blatchf.  15,  F.  C. 
12,633,  holding  that  a  defendant  appearing  and  answering  a  bill  in 
equity  cannot  object  upon  the  hearing  that  he  was  not  served  with 
process;  Flanders  v.  Insurance  Co.,  3  Mason,  160,  F.  C.  4,852, 
holding  a  corporation,  having  entered  a  general  appearance  in  a 
suit  brought  in  another  State,  waived  objection  to  the  service; 
Harrison  v.  Rowan,  1  Pet  C.  O.  491,  F.  C.  6,140,  holding  eleventh 
section  of  Judiciary  act  not  a  denial  of  Jurisdiction  but  a  grant  of  a 
privilege  to  defendant,  which  he  waives  by  voluntary  appearance; 
Winans  v.  Raih-oad  Co.,  6  Blatchf.  219,  F.  C.  17,862,  holding  where 
defendant  corporation  removed  a  case  to  the  Circuit  Court,  and 
entered  an  appearance  thereon,  it  waived  the  question  of  service; 
Reinstadler  v.  Reeves,  33  Fed.  310,  holding  defendants,  by  formal 
appearance  in  another  State,  waive  right  to  service  in  district  In 
which  they  reside;  Shainwald  v.  Davids,  69  Fed.  702,  denying  suffi- 
ciency of  service  upon  law  firm  in  an  original  proceeding;  Lee  v. 
iBtna  Ins.  Co.,  15  Fed.  Cas.  141,  holding  process  of  the  court  served 
upon  a  corporation  in  another  State,  effectual  where  such  corpora- 
tion has  filed  a  consent  that  process  shall  be  valid  if  so  served; 
Wilson  V.  Pierce,  30  Fed.  Cas.  154,  to  the  point  that  right  to  be 
served  in  district  of  residence  is  personal  and  may  be  waived  by 
general  appearance.    Cited  in  note  to  ELilton  y.  Miller,  14  Ind.  588» 
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to  the  point  that  jurisdiction  niay  be  waived  by  appearance  in 
State  courts;  Trinity,  etc.,  R.  R.  Co.  v.  Brown,  91  Tex.  678,  45  S. 
W.  795,  upholding  Jurisdiction  in  a  foreclosure  proceeding  obtained 
by  such  voluntary  appearance;  S.  C,  46  S.  W.  929,  at  another 
hearing  quotes  from  the  foregoing.  Cited  to  this  point  in  general 
discussion  in  Picquet  v.  Swan,  5  Mason,  571,  F.  O.  11,135;  Cortez  v. 
Thannhauser,  20  Blatchf.  62,  9  Fed.  228. 

5  Cr.  289,  3  L.  104,  RADFORD  v.  CRAIG. 

Appeal  and  error.— Counsel  for  neither  side  appearing  when 
cause  was  called  in  Supreme  Court,  writ  of  error  ordered  dismisBedt 
p.  289. 

No  citations. 

5  Or.  289^02,  $  L.  104,  HARRISON  v.  STBRRT. 

Conflict  of  laws. —  While  the  law  of  the  place  where  contract  Is 
made  is,  generally  speaking,  law  of  the  contract,  right  ^f  priority 
Is  a  privilege  dependent  on  the  place  where  the  property  lies,  p.  299. 

This  case  is  the  leading  case  on  this  subject,  and  its  doctrine  has 
been  followed  by  the  courts,  as  well  as  extended  by  analogy.  It. 
is  dted  and  the  principle  applied  in  Smith  v.  Union  Bank,  5  Pet. 
523,  8  L.  214,  and  Bank  v.  Smith,  4  Cr.  C.  C.  35,  37,  F.  a  14,362, 
holding  priority  of  decedent's  debts  to  be  determined  by  law  of 
place  where  property  is  found;  Burrows  v.  Hannegan,  1  McLean, 
316,  F.  C.  2,206,  lex  loci  applies  to  assignments;  Le  Prince  v.  Guille- 
mot, 1  Rich.  Bq.  213,  marriage  settlement  constituting  lien  in  France 
is  valid  contract  here,  but  the  lien  gives  no  priority  over  American 
creditors;  The  Trenton,  4  Fed.  665,  sale  of  vessel  under  proceed- 
ings in  rem,  extinguishes  lien  acquired  in  another  jurisdiction; 
Underwriters'  Wrecking  Co.  v.  The  Katie,  3  Woods,  186,  F.  0.  14,342, 
mortgage  on  vessel  in  home  port  has  priority  over  a  previous  lien 
In  foreign  jurisdiction;  Donald  v.  Hewitt,  33  Ala.  545,  546,  78  Am. 
Dec.  433,  lien  of  attaching  creditor  in  one  State  preferred  to  prior 
lien  in  foreign  State;  Crowell  v.  Skipper,  6  Fla.  583,  although  con- 
tract is  construed  according  to  lex  loci  contractus,  property  rights 
under  It  are  subject  to  the  regulations  of  the  country  into  which 
the  property  affected  may  be  brought;  Hardeman  v.  Downer,  39 
6a.  438,  held  by  analogy,  that  homestead  and  exemption  laws  do 
not  impair  obligation  of  contract,  quoting  and  approving  this  case 
at  length;  Lee  v.  Creditors,  2  La.  Ann.  604,  foreign  llenholder  ac- 
corded no  priority  in  local  insolvency  proceedings;  Corbett  v.  Little- 
field,  84  Mich.  35,  22  Am.  St  Rep.  684,  47  N.  W.  582,  subsequent 
attachment  takes  priority  over  foreign  chattel  mortgage;  Saunders 
V.  Williams,  5  N.  H.  215,  subsequent  attachment  preferred  to  foreign 
assignment  in  insolvency;  Dalton  v.  Currier,  40  N.  H.  248;  and 
also  Dunlap  v.  Rogers,  47  N.  H.  287,  93  Am.  Dec.  435,  holding  same 
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as  pnK?edliig  case;  Johnson  t.  Hunt,  23  Wend.  90,  property  taken 
by  absconding  debtor  to  foreign  State  and  then  transferred  to 
citizen  of  that  State  will  not  be  atfected  by  involuntary  subsequent 
assignment  in  State  from  which  he  fled  nor  can  it  be  seised  If 
brought  again  within  its  Jurisdiction;  Hall  y.  Harris,  11  Tex.  310, 
lien  acquired  by  wife  by  marriage  contract  in  Louisiana  will  be 
deferred  to  lien  acquired  subsequently  by  trustee  under  law  of 
Texas.  Cited,  generally,  in  discussion  in  In  re  Sun  Ins.  Ck>.,  22 
Fed.  115;  Handrlck  v.  Andrews,  9  Port  27,  collecting  authorities; 
Welnstein  t.  Freyer,  93  Ala.  261,  9  So.  286;  Leake  y.  Gilchrist,  2 
Dev.  80;  Dow  y.  Rowell,  12  N.  H.  50;  Hardeman  y.  Downer,  89 
Ga.  428;  SheriU  y.  Hopkins,  1  Ck)w.  108. 

Some  courts  have  ruled  adversely  to  the  foregoing:  Watts  v.  Kil- 
bum,  7  Ga.  359,  holding  removal  of  property  to  foreign  State  and 
voluntary  sale  there  will  not  defeat  previously  acquired  judgment 
lien  if  property  Is  brought  back  to  State  from  whence  removed; 
Colt  V.  O'CalGaghan,  2  La.  Ann.  985,  where  a  vendor  acquires  no 
privilege  under  the  law  of  the  place  of  sale  he  acquires  none  by 
translation  of  the  property  to  a  place  where  law  gives  such  privilege 
to  contracts  made  there.  The  principal  case  is  distinguished  in 
Taylor  v.  Boardman,  Jr.,  25  Vt.  591,  holding  that  lien  acquired  by 
chattel  mortgage  upon  personal  property  in  foreign  State  will  be 
enforced  where  property  has  been  wrongfully  removed  from  State, 
even  as  against  attaching  creditors. 

Bankruptcy. —  The  United  States  are  entitled  to  priority  Inde- 
pendent of  whether  claim  proved  or  not,  p.  299. 

Cited  in  Lewis  v.  United  States,  92  U.  S.  622,  28  L.  514,  b<ading 
United  States  need  not  prove  claim,  In  bankruptcy  proceedings; 
Thelluson  v.  Smith,  1  Pet  C.  C.  198,  F.  C.  13,8T8,  United  States 
takes  priority  over  Judgment  creditors;  United  States  v.  Lewis,  26 
Fed.  Cas.  925.  See  S.  C,  13  Bank.  Reg.  33,  United  States  need  not 
prove  debt  in  insolvency  prior  to  filing  bill  to  enforce  priority;  Com- 
monwealth V.  Lewis,  6  Blnn.  274,  and  Willing  v.  Bleecker,  2  S. 
ft  R.  228,  United  States  takes  priority  over  foreign  attachment 
where  no  right  of  property  has  been  acquired.  Cited,  in  general, 
discussion  In  note  to  United  States  v.  Howland,  4  Wheat  120,  4 
L.  530;  in  dissenting  opinion,  Merrill  v.  Nat  Bk.  of  Jacksonville, 
173  U.  S.  177,  as  to  distribution  of  dividends  of  bankrupt  national 
bank. 

InsolTency. —  In  case  of  a  contract  made  with  foreigners  in  a 
foreign  country,  the  bankrupt  laws  of  the  foreign  country  are  in- 
capable of  operating  a  legal  transfer  of  property  in  United  States, 
p.  302. 

Cited  and  principle  applied  in  Ogden  v.  Saunders,  12  Wheat  361, 
6  L.  657,  holding  discharge  in  insolvency  not  a  bar  against  action 
by  citizen  of  another  State  in  Federal  courts;  In  re  Klein,  1  How. 
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280,  11  L.  132,  14  Fed.  Gas.  717,  discbarge  in  one  sovereignty  is  not 
recognized  in  another  except  upon  principles  of  comity;  Bootli  y. 
Clark*  17  How.  337,  15  L.  170,  discussing  effect  of  assignment 
onder  foreign  law;  Security  Trust  Co.  v.  Dodd  Mead,  173  U.  S. 
629,  holding  assignment  under  Minnesota  insolvent  law  una- 
vailing to  prevent  attachment  of  Massachusetts  personalty  by  a 
New  York  creditor;  Town'e  v.  Smith,  1  Wood.  &  M.  131,  137,  F.  O. 
14,115,  States  held  foreign  within  the  rule;  Betton  y.  Valentine, 

1  Curt  172,  F.  C.  1,370,  holding  assignee  in  Massachusetts  not 
authorized  to  represent  creditors  in  Rhode  Island  for  the  purpose 
of  setting  aside  conveyance  void  as  to  them;  The  Watchman,  1 
Ware,  237,  F.  C.  17,251,  local  attaching  creditor  has  priority  over 
foreign  assignee  for  benefit  of  creditors;  Perry  Mfg.  Go.  v.  Brown, 

2  Wood.  &  M.  454,  465,  466,  467,  F.  G.  11,015,  right  of  attachment 
exists  until  assignee  takes  possession;  Woodhull  v.  Wagner,  1  Bald. 
301,  F.  C.  17,975,  discharge  in  one  State  does  not  protect  from 
arrest  in  another;  McCarty  v.  Hall,  13  Mo.  483,  State  will  not  suffer 
property  to  be  withdrawn  under  foreign  laws  of  administration 
which  may  be  necessary  to  satisfy  debts  due  its  citizens;  Abraham 
V.  Plestoro,  8  Wend.  549,  559,  562,  20  Am.  Dec.  742,  751,  753,  foreign 
assignment  in  insolvency  does  not  operate  to  transfer  title  to  goods 
on  the  high  seas  at  the  time,  even  as  against  bankrupt,  it  not 
appearing  that  the  vessel  carrying  them  belonged  to  the  foreign 
country  in  question  (reversing  Plestoro  v.  Abraham,  1  Paige  Cb. 
237);  Lehmer  v.  Herr.  1  Duv.  (Ky.)  362;  WilUtts  v.  Waite,  25  N.  Y. 
586,  collecting  authorities  and  holding  foreign  assignee  in  bank- 
ruptcy takes  property  subject  to  claims  of  local  attaching  creditors; 
Mlhie  Y.  Moreton,  6  Binn.  364,  371,  372,  6  Am.  Dec.  471,  478,  479, 
collecting  authorities;  Goodsell  v.  Benson,  13  R.  I.  247,  250,  in- 

I  solvency  laws  have  no  extra-territorial  effect,  collecting  and  re- 

viewing authorities;  In  re  Bugbee,  4  Fed.  Gas.  610,  9  Bank.  Reg. 
I  261,  attaching  creditor  has  priority  over  foreign  assignee;  Pugb 

I  V.  Bussei,  2  Blackf.  401,  discharge  in  insolvency  has  no  extra- 

territorial effect  as  to  contracts  not  made  and  to  be  performed 
there  or  citizens  of  other  States;  Olivier  v.  Townes,  2  Mart.  (La.) 
(N.  8.)  101,  local  attachment  prevails  over  prior  assignment  un- 
accompanied by  delivery,  although  such  assignment  would  have 
been  valid  by  the  law  of  the  assignor's  domicile;  Fox  v.  Adams,-  5 
Me.  254,  local  attachment  has  priority  over  previous  foreign  assign* 
ment  In  Insolvency;  Carrier's  Case,  2  Bland  Ch.  497,  498,  property 
of  decedent  may  be  detained  in  country  where  situated  in  opposi- 
tion to  foreign  administration  or  bankrupt  laws;  Blake  v.  Williams, 
6  Pick.  309,  310,  17  Am.  Dec.  378,  380,  local  attachment  has  priority 
over  foreign  assignment  in  bankruptcy;  Cross  v.  Brown,  19  B.  L 
238,  83  AtL  153,  local  attaching  creditor  preferred  to  foreign  as- 
signee in  bankruptcy;  Topham  v.  Chapman,  1  MilL  286y  12  Am.  Dwu 
629,  holding  similarly. 
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Cited  in  general  discussion  in  Planters'  Bank  y.  Sharp,  6  How. 
830,  12  L.  459;  Brooks  y.  Marbnry,  11  Wheat  102,  note;  6  L.  430; 
Ogden  v.  Saunders,  12  Wheat.  362,  6  L.  057;  Meeker  v.  Wilson,  1  GalL 
429,  F.  G.  9,392,  note  to  Blane  v.  Drummond,  1  Brock.  65,  F.  G.  1,531; 
Steams  y.  Bumham,  5  Me.  263,  17  Am.  Dec.  229;  Reynolds  y.  Mc- 
MnUen,  35  Mich.  585,  54  Am.  Rep.  397,  22  N.  W.  50;  La  SeUe  v. 
Woolery,  14  Wash.  71,  53  Am.  St  Rep.  856,  44  Pac.  115.  See  also 
notes  on  this  subject  in  55  Am.  Rep.  130,  and  12  Am.  Dec.  472. 

This  case  has  been  distinguished  on  this  point  by  some  courts; 
Grapo  y.  Kelly,  16  Wall.  627,  21  L.  437,  the  property  of  bankrupt 
being  a  yessel  on  the  high  seas  at  time  of  assignment,  held  title 
passed  to  assignee  in  State  to  which  yessel  belonged  (rey^sing 
Kelly  y.  Grapo,  45  N.  Y.  91,  6  Am.  Rep.  37);  Ex  parte  Norwood,  3 
Blss.  512,  F.  G.  10,364,  recelyer  under  foreign  Jurisdiction  may 
proye  debt  in  another  Jurisdiction;  criticised  in  In  re  Republic  Ins. 
Co.,  20  Fed.  Gas.  549,  recelyer  of  corporation  allowed  to  prove 
debt  in  foreign  insolvency  proceedings;  Robinson  y.  Rapelye,  2 
Stew.  101,  assignment  for  benefit  of  creditors  in  New  York,  held 
valid  in  Alabama  against  local  attaching  creditor;  Wilson  v.  Mat- 
thew, 32  Ala.  346,  where  court  of  Alabama  gave  effect  to  insol- 
vency, discharge  obtained  in  Louisiana  as  against  a  resident  of 
Louisiana  who  participated  in  the  Insolvency  proceedings;  Frank  v. 
Bobbitt,  155  Mass.  115,  29  N.  B.  210,  where  prior  foreign  assign- 
ment was  upheld  to  exclusion  of  subsequent  attachment  of  foreign 
creditor;  questioned  on  this  point  by  Chancellor  Kent,  in  Holmes 
y.  Remsen,  4  Johns.  Ch.  488,  8  Am.  Dec.  596,  which  was  afterwards 
disapproved  on  this  point  in  Holmes  v.  Remsen,  20  Johns.  266,  11 
Am.  Dec.  280;  Hoyt  v.  Thompson,  5  N.  Y.  344,  receiver  of  Insolvent 
corporation  may  sue  In  foreign  State  where  he  does  not  come  into 
confilct  with  creditors  resident  In  that  State;  Long  v.  Glrdwood, 
150  Pa.  St  418,  24  Atl.  711,  domestic  court  will  not  give  foreign 
attaching  creditor  priority  over  foreign  assignment  Commented  on 
Lehmer  v.  Herr,  1  Duv.  (Ky.)  362;  Hoyt  v.  Thompson,  5  N.  Y.  350; 
Welder  y.  Maddox,  66  Tex.  376,  59  Am.  Rep.  620,  1  S.  W.  170,  but  a 
yoluntary  assignment  made  in  foreign  State,  valid  according  to  the 
laws  of  State  where  property  is  situated  had  it  been  made  there. 
Will  be  upheld;  Dana  v.  Lull,  17  Yt  395,  one  of  two  partners  may 
not  assign  all  the  property  of  the  firm  for  the  benefit  of  its  creditors 
and  then  put  an  end  to  the  firm;  Peck  v.  Hibbard,  26  Yt  704,  62 
Am.  Dec.  609,  discharge  by  Insolvency  proceedings  in  the  country 
where  an  obligation  is  created  is  a  valid  defense  to  the  obligation 
wherever  sued  upon;  Hanford  v.  Paine,  32  Yt  456,  78  Am.  Dec  591, 
distinguishing  between  voluntary  and  involuntary  assignment,  and 
holding  former  valid  even  as  against  local  attaching  creditors; 
Mowry  y.  Crocker,  6  Wis.  331,  a  foreign  yoluntary  assignment  is 
valid  as  against  attaching  creditor  of  same  foreign  State. 
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Fraudnlent  conTeyance. —  An  instrument  executed  in  contempla- 
tion of  insolvency  and  in  fraud  of  the  bankrupt  act  is  void,  p.  301. 

Cited  in  Kahn  v.  balmon,  10  Sawy.  Id8,  20  Fed.  811,  assignment 
for  the  benefit  of  creditors  held  void  vrhen,  by  confessing  Judg- 
ment, assignor  had  previously  put  the  bulk  of  his  property  out  of 
his  possession;  Receivers,  etc.  v.  Paterson  Bank,  10  N.  J.  Bq.  18» 
assignment  of  notes  in  contemplation  of  insolvency  for  the  purpose 
of  preferring  one  creditor,  held  void. 

Bankruptcy. —  Where  bankruptcy  proceedings  are  against  one 
only  of  two  partners  assignee  acquires  only  his  interest  in  partn»- 
Bhip  property,  p.  302. 

Cited  in  Amsinck  v.  Bean,  22  WalL  406,  22  L.  805,  holding  in 
bankruptcy  against  individual  partner  only  his  interest  in  partner- 
ship property  passes;  Clarke  v.  Stan  wood,  166  Mass.  381,  44  N.  B. 
537,  discussing,  generally,  rights  of  creditors  where  one  partner 
only  Is  insolvent.  Cited,  arguendo,  Winship  v.  Bank,  6'^Pet.  676, 
8L.  233. 

Equitable  assigpament. —  Bquity  will  support  an  equitable  assign- 
ment, p.  300. 

Cited  in  Houston  v.  Nowland,  7  Gill  &  J.  483,  holding  an  equitable 
assignment  of  an  interest  in  lands  which  leaves  nothing  but  the  dry 
legal  title  in  the  assignor  is  valid  to  defeat  an  attachment  of  the 
^md  in  suit  against  the  assignor. 

Gontraeta. —  Right  of  priority  is  no  part  of  a  contract  It  Is  ex- 
trinsic and  dependent  on  the  lex  fori,  p.  2d8. 

Cited  and  approved  in  McLure  v.  Menton,  24  8.  C.  668,  68  Am. 
Rep.  276,  where  it  is  held  that  law  changing  the  priority  of  pay- 
ment of  decedent's  debts  did  not  impair  the  obligation  of  a  contract; 
Baldwin  v.  Buswell,  62  Yt  64,  nor  a  law  changing  right  of  priority 
under  attachment 

Partnemhip. —  One  partner  may  make  a  valid  assignment  in 
bankruptcy  of  the  partnership  effects,  when  the  other  is  absent  from 
the  country,  p.  300. 

•  Approved  and  principle  applied  in  Forbes  v.  Scannell,  13  Cal.  288; 
Leitensdbrfer  v.  Webb,  1  N.  Mex.  68;  dissenting  opinion,  collecting 
authorities  and  holding  partner  may  make  general  assignment  in 
absence  of  other  partner;  Bgberts  v.  Wood,  3  Paige  Ch.  626,  24  Am. 
Dec.  242,  partner  may  make  valid  assignment  preferring  one  part- 
nership creditor  without  concurrences  of  his  partners;  Mabbett  v. 
White,  12  N.  Y.  464,  partner  may  sell  all  partnership  property  to 
creditor  in  payment  of  debt  without  consulting  other  partners; 
ClafDin  Co.  v.  Bvans,  66  Ohio  St  192,  60  Am.  St  Rep.  689,  46  N.  B.  4, 
partner-  may  make  assignment  when  he  is  *' managing"  part- 
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ner;  Deckard  y.  Case,  5  Watts,  24,  30  Am.  Dec.  289,  may  make 
assignment  of  all  partnership  property  If  transaction  is  bona  fide; 
Hennessy  ▼.  Western  Bank,  6  Watts  &  S.  311,  40  Am.  Dec.  502, 
holding  two  partners  have  power  to  make  assignment  of  partnership 
property  in  absence  of  third  partner;  White  v.  Union  Ins.  Co.,  1 
Nott  &  McC.  560,  9  Am.  Dec.  727,  surviving  partner  may  assign 
effects  of  firm  to  third  person  for  purpose  of  pacing  firm  debts; 
Robinson  v.  Crowder,  4  McGord,  537,  17  Am.  Dec  760,  partner  may 
make  valid  assignment  for  purpose  of  paying  debts.  Cited  in  pass- 
ing, Gordon  v.  Cannon,  18  Gratt  404,  as  to  authority  of  partner 
to  execute  such  assignment;  Rumery  v.  McCulloch,  54  Wis.  572, 
12  N.  W.  68,  partner  has  authority  to  execute  assignment  for 
benefit  of  creditors  where  other  partner  has  departed  the  country. 
Cited  in  general  discussion,  in  Bohler  v.  Tappan,  1  McCrary,  135, 
1  Fed.  470;  Robards  v.  Waterman,  96  Mich.  235,  55  N.  W.  663;  Moore 
V.  Stevens,  60  Miss.  816;  Boswell  v.  Green,  25  N.  J.  L.  396.  And 
see  48  Am.  Rep.  359,  note;  Stegall  v.  Coney,  49  Miss.  770. 

Distinguished  In  Bowen  v.  Clark,  1  Hiss.  132,  F.  C.  1,721,  hold- 
Ing  rule  not  applicable  where  other  -partner  has  given  express 
notice  that  he  will  not  l%e  bound;  Ex  parte  Uartz,  11  Fed.  Cas.  723, 
decree  in  bankruptcy  cannot  be  rendered  on  voluntary  petition  of 
partner,  unless  all  unite;  qualified  in  Klrby  v.  Ingersoll,  Harr.  Oh. 
(Mich.)  185,  holding  rule  does  not  apply  when  other  partner  Is  on 
the  ground  and  can  be  consulted;  Klrby  v.  Ingersoll,  1  Doug.  (Mich.) 
486,  490,  501,  affirming  the  preceding  case  on  appeal  and  collecting 
authorities;  Havens  v.  Hussey,  5  Paige,  32,  partner  has  not  author- 
ity to  make  general  assignment  without  consent  of  copartners; 
Hutchinson  v.  Smith,  7  Paige,  26,  but  he  may  not  assign  partnership 
property  in  preference  of  individual  creditor  after  death  of  one 
of  the  partners;  Mabbett  v.  White,  12  N.  Y.  460,  dissenting  opinion, 
limiting  rule  to  partial  assignments,  the  other  partner  being  absent 
from  the  country;  Sloan  v.  Moore,  37  Pa.  St  223,  partner  may  not 
assign  all  of  partnership  property  pending  dissolution,  the  other 
party  being  accessible  and  not  assenting;  In  re  Daniels,  14  B.  I. 
501,  limiting  rule  to  case  where  partner  not  uniting  in  assignment 
is  inaccessible;  Sibley  v.  Young,  26  S.  C.  419,  2  S.  B.  317,  holding 
by  analogy  that  partner  is  not  bound  by  sealed  instrument  executed 
by  his  partner. 

Miscellaneous.—  Erroneously  cited,  6  Yerg.  (Tenn.)  320,  cited  ar- 
guendo, Musson  V.  Lake,  4  How.  278,  11  L.  974» 

6  Or.  303,  3  L.  108,  BROWN  v.  STRODE. 

Tederal  courts.— The  courts  of  the  United  States  have  Jurisdic- 
tion over  suits  between  citizens  of  the  same  State,  when  plaintiffs 
are  nominal  plaintiffs  for  the  use  of  an  alien,  p.  303. 

The  following  citing  cases  affirm  and  apply  this  principle:  McNutt 
T.  Bland,  2  How.  14,  15,  11  L.  161,  holding  citizens  of  other  States 
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entitled  to  sue  upon  BherKTs  bond  in  Federal  courts  sitting  in 
Mississippi,  though  such  suits  are  required  to  be  taken  in  the  name 
of  the  governor;  Florida  y.  Georgia,  17  How.  499,  15  L.  196,  holding 
that  in  a  suit  between  States  to  establish  their  boundary,  the 
attorney-general  may  intervene  on  behalf  of  the  United  States; 
Wood  y.  Davis,  18  How.  469,  15  L.  461,  where  the  real  parties  at 
interest  resided  out  of  the  State,  and  the  nominal  parties  were 
mere  special  agents;  Rice  v.  Houston,  13  Wall.  67,  20  L.  484,  holding 
executors  or  administrators  to  be  real  parties  in  interest  and  en- 
titled as  such  to  maintain  actions  against  citizens  of  other  States; 
Walden  v.  Skinner,  101  U.  S.  589,  25  L.  968,  holding  jurisdiction  of 
the  Circuit  Court  not  defeated  because  joined  with  the  defendant 
as  nominal  parties,  are  the  executors  of  a  deceased  trustee,  citizens 
of  the  same  State  as  complainant;  Maryland  v.  Baldwin,  112  U.  S. 
491,  28  L.  823,  5  S.  Ct.  279,  holding  a  suit  on  an  administrator's 
bond  taken  in  the  name  of  the  State  is  to  be  regarded,  for  purposes 
of  jurisdiction,  as  taken  in  the  name  of  the  party  for'  whose  benefit 
it  is  brought;  Stewart  v.  Railroad  Co.,  168  U.  S.  449,  42  L.  539,  18 
S.  Ct  106,  holding  the  administrator  of  a  deceased  person  but  a 
nominal  party  to  a  suit  for  damages  for  the  benefit  of  the  widow; 
Patterson  y.  Mater,  26  Fed.  32,  where  goods  in  possession  of  a 
marshal  were  taken  by  State  process,  and  bond  given  for  their 
return,  holding  marshal  may  maintain  an  action  in  the  Federal 
courts  lrreiH>ective  of  the  question  of  citizenship  between  himself 
and  obligors:  Sioux  City  Ry.  Co.  y.  Chicago  Ry.  Co.,  27  Fed.  772, 
holding  a  sheriff  and  other  officials,  named  as  joint  defendants  in 
an  equity  bill,  are  to  be  donsldered  mere  nominal  parties  in  absence 
of  averments  to  the  contrary;  Wade  v.  Wortsman,  20  Fed.  757,  hold- 
ing a  marshal  having  no  interest  in  a  suit  save  the  proper  per- 
formance of  his  official  duty,  not  a  party  in  interest,  and  his  resi- 
dence in  no  way  material;  Ferguson  v.  Ross,  38  Fed.  163,  holding 
a  suit  brought  by  an  individual  in  his  official  capacity  as  shore 
inspector  against  a  citizen  of  another  State,  might  not  be  removed 
from  the  State  court,  the  real  plaintiff  being  the  State  of  New 
York;  Goodnow  v.  Leichfield,  47  Fed.  753,  4  McCrary,  216,  where 
a  petition  for  removal  alleged  that  plaintiff,  a  citizen  of  same  State 
as  defendant,  was  only  a  nominal  party;  Carver  v.  Trust  Co.,  73 
Fed.  12,  holding  a  defendant  dropped  from  the  case.  In  the  State 
court,  as  having  no  intetest  in  it  is  to  be  regarded  as  a  mere  formal 
party;  Missouri  v.  Bowies  Mill.  Co.,  80  Fed.  161,  suit  on  attachment 
bond  in  name  of  State  a  nominal  party,  held  not  to  oust  Circuit 
Court's  jurisdiction. 

Cited  also  in  Governor  v.  Ball,  Hemp.  545,  F.  C.  530,  holding 
action  upon  administration  bond  payable  to  the  governor  by  name, 
must  be  brought  in  the  name  of  the  governor  for  the  time  being; 
Bilddlebrooks  v.  Insurance  Co.,  14  Conn.  310,  applies  this  rule  where 
thesecretaryof  aforeign  corporation,  who  was  temporarily  within  the 
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State,  was  served  with  summons  —  held,  that  he  was  not  real  party 
in  interest,  and  the  corporation  might  not  be  sned  in  State  conrtr 
Clarey  v.  Marshall,  4  Dana,  97,  it  appearing  from  the  record  that 
the  court  had  Jurisdiction,  no  exception  can  be  taken  after  verdict; 
Cooke  y.  Bank,  52  N.  Y.  113,  11  Am.  Rep.  678,  holding  a  suit  might 
be  removed  to  Federal  court  upon  the  application  of  one  defendant 
the  otheris  not  being  necessary  parties;  Hadley  v.  Dunlap,  10  Ohio 
St.  6,  holding  right  of  defendants  to  remove  cause  Into  the  Circuit 
Court,  cannot  be  taken  away  by  joining  with  them  an  unnecessary 
defendant,  resident  in  State  where  suit  is  brought  Cited  in  Sands 
V.  Smith,  1  DilL  294,  1  Abb.  (U.  S.)  372,  F.  C.  12,305,  discussing 
removal  of  causes;  Heriot  v.  Davis,  2  Wood.  &  M.  223,  F.  C.  6,404, 
as  to  whether  those  voluntarily  appearing  are  to  be  regarded  as 
parties  for  Jurisdictional  purposes;  Foss  v.  Bank,  1  McCrary,  477,  3 
Fed.  187,  arguendo;  Goodnow  v.  Litchfield,  4  McCrary,  216,  47  Fed. 
753,  approving  the  rule;  In  re  Barry,  42  Fed.  122,  F.  0.  1,059, 
discussing  Circuit  Court  Jurisdiction. 

Commented  upon  and  explained,  and  question  of  when  parties 
are  nominal  parties  discussed  in  Coal  Co.  v.  Blatchford,  11  Wall. 
176,  177,  20  L.  181,  holding  trustees  suing  for  benefit  of  others  form 
no  exception  to  the  rule,  and  must  be  considered  as  parties  in 
hiterest;  Knapp  v.  Railroad  Co.,  20  Wall.  123,  22  L.  331,  holding 
suit  by  trustees  for  bondholders  of  a  railroad  company  cannot  be 
removed  to  the  Circuit  Court  the  defendant  being  a  corporation 
resident  in  same  State  as  trustees;  New  Orleans  v.  Gaine's  Adminis- 
trator, 138  IT.  S.  607,  34  L.  1106,  11  S.  Ct  431,  holding  one  pursuing 
an  equitable  right  based  upon  her  own  claims  and  by  subrogation 
'by  operation  of  law,  stands  upon  her  own  citizenship  irrespective 
of  the  citizenship  of  the  persons  to  whose  rights  she  is  subrogated. 

The  principal  case  is  distinguished  in  Irvine  v.  Lowry,  14  Pet. 
300,  10  L.  465,  holding  in  suit  for  payment  of  "  oflOice  notes,"  Juris- 
diction is  determined  by  the  citizenship  of  the  parties  to  the  record, 
even  though  the  contract  may  have  been  assigned;  United  States 
V.  Myers,  2  Brock.  523,  F.  C.  15,844,  holding  a  nominal  party  to  be 
one  to  whom  nothing  is  due  —  in  this  case  action  was  upon  unpaid 
custom  duties  and  the  plaintifT  is  a  party  in  interest;  Dodge  v.  Per- 
kins, 4  Mason,  438,  F.  C.  3.954,  holding  where  an  administrator 
sues  as  snch,  and  is  a  citizen  of  the  same  State  as  the  defendant 
the  court  has  no  Jurisdiction,  although  intestate  was  a  citizen  of 
another  State;  Ward  v.  Arredondo,  1  Paine,  412,  F.  C.  17,148,  hold- 
ing one  receiving  a  deed  in  trust  to  be  delivered  at  his  discretion 
upon  the  payment  of  a  sum  of  money.  Is  a  party  in  interest  in  a 
suit  to  compel  delivery  of  the  deed;  Texas  v.  Lewis,  12  Fed.  3,  hold- 
ing in  a  suit  by  a  State  against  an  individual  who  was  merely  a 
nominal  party,  the  real  parties  at  interest  being  aliens  might  re- 
move the  case  to  the  Circuit  Court;  in  same  case,  upon  rehearing, 
14  Fed.  67;  in  Harper  v.  Norfolk  &  W.  R.  R.  Co.,  36  Fed.  103,  104, 
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holding  an  administrator  a  real  party  to  a  suit,  and  question  of 
Jurisdiction  determined  by  his  residence,  and  not  Intestate's;  Relhach 
Y.  Railroad  Oo.,  58  Fed.  37,  holding  a  suit  to  foreclose,  brought  by 
an  alien  mortgage  bondholder,  Is  maintainable  In  a  Federal  court 
although  the  legal  title  Is  lii  a  citizen  of  the  same  State  as  some 
of  the  defendants;  Shlpp  v.  Williams,  62  Fed.  6,  22  U.  S.  App.  380, 
holding  no  Jurisdiction  In  Federal  courts,  of  a  bill  by  beneficiary 
under  a  deed  of  trust,  against  debtor  and  trustee  to  foreclose  the 
deed,  where  trustee  and  debtor  are  citizens  of  the  same  State; 
Calderwood  y.  Braly,  28  OaL  99,  holding  that  all  defendants  must 
be  aliens  or  citizens  of  another  State  or  cause  cannot  be  removed 
to  Circuit  Court;  Vlmont  v.  Railway  Co.,  64  Iowa,  517,  518,  17  N.  W. 
32,  33,  64  Iowa,  524,  21  N.  W.  12,  distinguishes  principal  case,  assert- 
ing the  plaintiff  there  to  be  a  mere  conduit,  through  whom  the 
IMurties  aggrieved  were  to  seek  their  remedy,  and  holding  a  trustee 
the  real  party  In  Interest;  Miller  y.  Sunde,  1  N.  Dak.  4,  44  N.  W.  302, 
holding  the  citizenship  of  an  administrator  determines  the  question 
of  diverse  citizenship  on  which  Federal  Jurisdiction  depends;  Robb 
y.  Parker,  3  S.  C.  70,  where  assignees  of  a  bond  sued  thereon  In 
a  State  court.  In  their  own  names,  holding  question  of  Federal 
Jurisdiction  depends  upon  the  citizenship  of  assignees;  Geyer  v. 
Life  Ins.  Co.,  50  N.  H.  233,  9  Am.  Rep.  187,  holding  a  suit  brought 
by  an  administrator  against  a  citizen  of  the  same  State  cannot  be 
removed  to  the  United  States  courts;  Dunn  v.  Waggoner,  3  Terg. 
50,  holding  trustees  In  whom  the  legal  Interest  Is  vested  are  parties 
In  interest  so  as  to  oust  the  Federal  courts  of  Jurisdiction.  Criti- 
cised and  rule  denied  In  dissenting  opinion,  McNutt  v.  Bland,  2 
How,  24,  26»  11  K  165,  166,  holding  Jurisdiction  not  affected  by 
Joinder  of  nominal  parties.  Cited  In  6111  v.  Stebblns,  2  Paine,  419, 
F.  C.  5,431,  as  being  overruled  In  Osborne  v.  United  States  Bank, 
9  Wheat  81^  6  L.  232,  where  the  rule  Is  laid  down  that  the  Juris- 
diction is  determined  by  the  relative  situation  of  the  parties  named* 
on  Hie  record. 

5  Or.  803,  304,  d  U  308,  HODGSON  T.  BOWERBANK. 

Tederal  courts.— Although  plaintiff  be  described  as  an  alien,  yet- 
defmdltnt  must  be  expressly  stated  to  be  a  citizen  of  a  particular 
State  to  give  Federal  courts  Jurisdiction,  p.  304. 

Cited  in  dissenting  opinion,  McNutt  v.  Bland,  2  How.  22,  11  L. 
164,  majority  holding  fact  that  governor  and  party  sued  on  bond  are 
citizens  of  the  same  State  vdll  not  oust  court  of  Jurisdiction;  dis- 
senting opinion,  Marshall  v.  Railroad  Co.,  16  How.  340,  13  L.  964, 
majority  holding  citizen  of  one  State  can  sue  In  Federal  courts  a 
corporation  averred  to  have  been  created  In  another;  Shaw  v.  Mining 
Co.,  145  U.  &  447,  86  L.  770^  12  S.  Ct  936,  holding,  under  act  of 
March  8,  1887,  a  corporation  incorporated  in  one  State   cannot  be 
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compelled  to  answer  in  the  Circuit  Court  held  in  another  State, 
where  its  usual  place  of  business  is,  to  a  suit  by  a  citizen  of  a 
different  State;  The  Pideliter,  1  Abb.  (U.  S.)  579,  1  Sawy.  156,  F.  C. 
4,755,  holding  libel  defective  for  not  alleging  a  seizure;  Donaldson 
y.  Hazen,  Hemp.  424,  F.  C.  3,984,  holding  jurisdictional  facts  must 
be  set  forth  in  the  pleadings;  Blair  y.  Manufacturing  Co.,  7  Neb. 
154,  holding  Jurisdictional  facts  as  to  citizenship  must  appear  on 
the  record;  Hemdon  y.  Insurance  Co.,  107  N.  C.  195,  12  S.  E.  242, 
holding  fact  that  defendant  is  a  foreign  corporation  does  not  render 
unnecessary  the  allegation  of  the  citizenship  of  the  plaintiffs. 

Distinguished  in  Commercial  Bank  y.  Green,  2  Flipp.  182,  F.  C. 
3,059,  holding  service  upon  defendant  as  citizen  of  one  State  when, 
in  fact,  he  was  citizen  of  another,  did  not  oust  Jurisdiction. 

Federal  courts.— Jurisdiction  of,  is  limited  by  the  Constitution, 
p.  304. 

Approved  and  applied  in  In  re  Barry,  136  17.  S.  609,  34  L.  508, 
holding  District  Court  has  no  authority  to  issue  a  writ  of  habeas 
corpus  to  restore  an  infant  to  father,  unlawfully  detained  by  grand- 
parents; Florence  S.  M.  Co.  y.  Machine  Co.,  110  Mass.  81,  holding 
suit  in  which  a  defendant  and  plaintiff  are  citizens  of  the  same 
State  cannot  be  removed;  Pooley  y.  Lucco,  72  Fed.  561;  Orosco  v. 
Gagliardo,  22  Cal.  85,  and  Roberts  v.  Knight,  7  Allen,  451,  all  hold- 
ing Federal  courts  without  Jurisdiction  of  suits  between  aliens. 

Amendment.—  Record,  defective  for  not  showing  defendants  citi- 
zens of  some  particular  State,  was  amended  by  consent,  p.  304. 

Cited  in  Glover  y.  Shepperd,  11  Biss.  580,  15  Fed.  838,  hold- 
ing if  requisite  citizenship  actually  exists,  petition  may  be  amended. 

5  Cr.  304r-311,  3  L.  108,  KEENB  v.  UNITED  STATES. 

Duties.—  Jurisdiction  of  District  Court  over  causes  of  sdzure  does 
not  attach  unless  there  has  been  an  open  seizure  by  one  with 
authority,  p.  310. 

Rule  appUed  in  The  Fideliter,  1  Abb.  (U.  S.)  578,  1  Sawy.  155,  F. 
C.  4,755,  dismissing  libel. 

'  Duties  —  Seizure.— Court  of  district  in  which  a  seizure  Is  made 
on  land  has  Jurisdiction  to  try  question  of  forfeiture,  p.  310. 

Principle  applied  in  United  States  y.  Bark  Reindeer,  2  Cliff.  69, 
F.  C.  16,144,  holding  vessel  could  be  condemned  by  court  of  dis- 
trict where  she  was  seized;  The  Washington,  29  Fed.  Gas.  838,  hold- 
ing to  authorize  District  Court  to  condemn,  the  first  seizure  must 
be  within  its  district  Cited  in  Tug  May,  6  Biss.  249,  note,  F.  C. 
9.330,  and  dissenting  opinion,  Slocum  v.  Wheeler,  1  Conn.  448. 

Miscellaneous.— Cited  in  Blanchard  y.  Sprague,  3  Sumn.  284, 
F.  O.  1,517. 
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6  Or.  811-^13,  3  L.  110,  UNITED  STATES  v.  RIDDLB. 

Oertiilcate  of  probable  caiifle.-<  A  doubt  concerning  the  constmc- 
tion  of  a  law  of  seizure  may  authorize  a  certificate  of  probable  cause, 
p.  313. 

Cited  in  AveriU  v.  Smith,  17  Wall.  92,  21  L.  616,  and  Stacej  y. 
Bmery,  97  U.  S.  .646,  24  L.  1036,  holding  trespass  will  not  lie  against 
a  collector  of  internal  revenue,  where  a  certificate  of  probable  cause 
has  been  granted;  United  States  y.  Ship  Recorder,  2  Blatchf.  121, 
F.  O.  16,130,  granting  certificate,  where  seizure  was  under  con- 
struction of  act  given  by  attorney-general;  The  Active,  Deady,  176, 
F.  G.  33,  allowing  certificate  where  seizure  was  within  the  letter 
of  the  act;  Schooner  Friendship,  1  Gall.  112,  F.  C.  6,125,  holding  a 
doubt  of  the  law  is  proper  cause  for  a  certificate  of  probable  cause; 
United  States  y.  Rings,  1  Sprague,  298,  F.  0.  16,572,  granting  certifi- 
cate of  reasonable  cause,  for  doubts  of  the  law;  Ship  La  lianche, 
2  Sprague,  215,  224,  F.  G.  8,004,  holding  captors  not  liable,  where 
yessel  presents  probable  cause  for  capture;  United  States  y.  Gable, 

27  Fed.  Gas.  266,  giving  certificate  where  seizure  was  made  in  good 
faith  in  the  belief  that  the  law  was  being  yiolated;  United  States 

^.  Reindeer,  27  Fed.  Gas.  768,  granting  certificate,  where  there  were 
doubts  as  to  the  construction  of  the  law;  United  States  y.  Gloth, 

28  Fed.  Gas.  108;  and  United  States  y.  Horse,  22  Yt  657,  allowing 
certificate  where  seizure  was  under  circumstances  warranting 
suspicion. 

Bevenue  laws.— The  attempt,  not  the  intention,  to  defraud  is 
punishable,  p.  312. 

Affirmed  and  applied  in  United  States  y.  Packages,  Gilp.  325, 
F.  G.  16,561,  holding  mailing  up  of  a  false  invoice,  at  place  of  ex- 
portation, is  not  an  offense,  until  followed  up  by  an  actual  attempt; 
United  States  y.  Batchelder,  24  Fed.  Gas.  1037,  holding  declaration 
defective,  because  it  did  not  allege  that  the  defendant  made  the 
entry  upon  the  false  invoice. 

5  Gr.  313-320,  3  L.  Ill,  HIMBLY  y.  ROSB. 

Appeal  and  error.— Upon  an  appeal  from  proceedings  under  a 
mandate,  directed  to  a  lower  court,  nothing  is  before  the  court, 
but  the  proceedings  subsequent  to  the  mandate,  p.  314. 

The  following  citing  cases  affirm  and  yariously  apply  this  prin- 
ciple: The  Santa  Maria,  10  Wheat  442,  446,  6  L.  361,  362,  holding 
interest  or  damages  could  not  be  given  by  Gircuit  Gourt  in  the 
execution  of  a  mandate,  where  same  had  not  been  decreed  by 
Supreme  Gourt  upon  the  original  appeal;  Boyce  y.  Grundy,  9  Pet. 
290,  9  L.  132,  holding  Gircuit  Gourt  could  not,  in  carrying  out  the 
decree^  allow  interest,  where  court  in  affirming  decree  allowed  none; 
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Ex  parte  Sibbald  t.  United  States,  12  Pet  492,  0  L.  1169,  holding 
inferior  court  can  examine  mandate  for  no  other  purpose  than  exe- 
cution; Washington  B.  Co.  y.  Stewart  3  How.  424,  425,  11  L.  663, 
664,  holding  Supreme  Court  has  no  power  to  review  its  own  de- 
cision in  a  cause;  Coming  y.  Factory,  15  How.  466,  14  L.  775,  dis- 
missing appeal,  where  court  below  had  not  acted  on  the  mandate; 
Roberts  v.  Cooper,  20  How.  481,  15  L.  974,  and  Supervisors  v. 
Kennicott  94  U.  S.  499,  24  L.  260,  holding  writ  of  error  brings  up 
for  revision  nothing  but  the  proceedings  subsequent  to  the  mandate; 
Tyler  v.  Maguire,  17  Wall.  284,  21  L.  583,  holding  this  court  could 
examine  into  the  sufficiency  of  the  reason  of  the  State  court  for  not 
executing  its  mandate;  Stewart  v.  Salamon,  97  U.  S.  362,  24  L*  1045, 
dismissing  appeal  from  decree  of  Circuit  Court  passed  in  exact 
accordance  with  the  mandate  of  this  court  upon  a  previous  appeal; 
Claris  V.  Keith,  106  U.  S.  465,  27  L.  302,  1  S.  Ct  569,  and  Chaffin  v. 
Taylor,  116  U.  S.  572,  29  L.  729,  6  S.  Ct  520,  holding  what- 
ever was  examined  here  on  writ  of  error  cannot  be  re-examined 
upon  a  subsequent  writ;  In  re  W.  A  G.  R  R.  Co.,  140  U.  S.  97,  85  L. 
842,  11  S.  Ct  674,  where  affirming  judgment  said  nothing  about  in- 
terest, judgment  on  mandate  should  not  have  allowed  it;  Metcalf 
T.  Watertown,  68  Fed.  861,  34  U.  S.  App.  107,  holding  where  judg- 
ment on  mandate  determines  questions  not  covered  thereby,  it  Is 
subject  to  review;  Republican  Min.  Co.  v.  Mining  Co.,  79  Fed.  735,  48 
U.  S.  App.  218,  holding  appellate  court  is  not  bound  to  consider  any 
of  the  questions,  which  were  before  It  on  the  first  writ  of  error; 
Fortenberry  v.  Frazler,  5  Ark.  202,  39  Am.  Dec.  374,  holding  after 
a  case  has  been  remanded  and  is  again  brought  before  the  Supreme 
Court  nothing  is  before  the  court  for  adjudication  but  proceedings 
subsequent  to  the  mandate;  Davidson  v.  Dallas,  15  Cal.  83,  and 
Davenport  v.  Klelnschmidt  8  Mont  480,  20  Pac.  826,  holding  decis- 
ion of  Supreme  Court  cannot  be  reviewed;  Roberts  v.  Haggart,  4 
Dak.  212,  29  N.  W.  656,  holding  a  rehearing  cannot  be  granted  after 
final  judgment  and  adjournment  of  term;  Semple  v.  Anderson,  4 
Gil.  (111.)  562,  holding  court  will  not  go  behind  its  former  adjudica- 
tion even  though  it  appear  of  record  that  the  court  acted  without 
jurisdiction;  Dodge  v.  Gaylord,  53  Ind.  369,  holding  second  appeal 
brings  up  for  review  only  proceedings  subsequent  to  the  reversal; 
Hey  V.  Schooley,  7  Ohio  (2d  pt),  49,  holding  a  final  decree  to  sell 
mortgage  premises  Is  not  opened  by  an  appeal  from  decree  affirming 
sale;  Overton  v.  Bigelow,  10  Yerg.  53,  holding  that  rehearing  of 
cause  cannot  be  allowed  at  a  subsequent  term,  although  cause  was 
retained  for  taking  an  account;  Chambers  v.  Hodges,  8  Tex.  529, 
holding,  after  close  of  term,  court  cannot  revise  decree;  Silva  v. 
Pickard,  14  Utah,  251,  47  Pac.  146,  holding  that  decision  of  Su- 
preme Court  will  not  be  reviewed;  dissenting  opinion.  State  v.  Cir- 
cuit Court  71  Wis.  610,  38  N.  W.  199,  majority  holding  lower  court 
can  grant  a  new  trial,  though  denial  of  previous  motion  for  new 
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trial  has  been  affirmed  by  Supreme  Court  Cited  In  Bissell,  etc.,  Co. 
V.  Goshen,  etc.,  Co..  72  Fed.  553,  43  U.  S.  App.  47;  Poole  v.  Nixon, 
9  Pet  App.  780,  9  L.  309,  F.  C.  11,270,  and  Sanderson  v.  Sanderson, 
20  Fla.  299;  note  to  21  Am.  Dec.  119,  on  general  subject,  collecting 
authorities. 

Distinguished  in  Hastings  y.  Foxworthy,  45  Neb.  692,  63  N.  W. 
960,  holding  where  the  case  on  first  appeal  was  remanded  generally 
for  a  new  trial,  the  appellate  court  on  second  appeal  may  reverse 
its  rulings  in  the  first;  TeafT  y.  Hewitt,  1  Ohio  St  520,  59  Am.  Dec. 
637,  holding  appeal  from  final  decree  opens  up  the  whole  merits  of 
cause. 

AppeaL— Exception  to  auditor's  report  unnecessary  where  error 
appears  on  its  face,  p.  317. 

Admiralty  if  property  ordered  to  be  restored  is  sold,  interest  is  not 
to  be  paid  unless  specially  ordered  by  the  decree,  p.  817. 

Miscellaneous.—  Cited  incidentally  in  Sturgis  y.  Fay,  16  Ind.  431, 
79  Am.  Dec.  442. 

6  Or.  821,  8  L.  113,  WELSH  y.  MANDBVILLB. 

Bractioe.— Supreme  Court  will  not  compel  a  hearing,  unless  the 
citation  be  seryed  thirty  days  before  the  first  day  of  the  term,  p.  821. 

Cited  in  National  Bank  y.  Bank,  99  U.  S.  609,  25  L.  362,  holding 
the  meaning  of  the  statute  is  not  that  the  citation  be  seryed  thirty 
days  before  the  return-day,  but  that  the  defendant  shall  haye  thirty 
days'  notice  before  he  shall  be  compelled  to  answer;  Cox  y.  McGarra- 
han,  131  U.  S.  100,  19  L.  500,  denying  a  motion  to  rescind  an  order 
adyancing  a  cause,  founded  upon  the  fact  that  the  writ  of  error  to 
judgment  below  was  allowed  less  than  thirty  days  before  the  first 
day  of  the  term.  Cited  in  Sammins  y.  Wightman,  25  Fla.  554,  6 
8o.  176. 

6  Cr.  822-338,  8  L.  114,  RIDDLE  y.  MANDEVILLE. 

Bills  and  notes.— Under  Virginia  law,  indorsee  of  promissory 
note  may  recoyer  directly  from  a  remote  indorser  in  equity,  p.  833. 

This  holding  is  approyed  and  the  principle  applied  in  Bank  of 
United  States  y.  Weisiger,  2  Pet  347,  7  L.  447,  and  Smith  y.  Harley, 
8  Mo.  560;  Dorsey  y.  Hadlock,  7  Blackf.  115,  approyes  and  extends 
rule  to  suit  by  assignee  of  non-negotiable  note  against  remote  as- 
signor; Tumeys  y.  Hunt,  8  B.  Mon.  407,  408,  if  immediate  indorser 
is  Insolyent  it  furnishes  eyen  a  stronger  ground  for  equity;  Watson 
y.  Hahn,  1  Colo.  405,  this  right  will  support  an  express  promise  to 
pay,  enforceable  at  law.  Cited  arguendo.  Walker  y.  Henry,  36  W. 
Va.  110,  14  S.  E.  443. 

Criticised  in  Hay  ward  y.  Andrews,  106  U.  S.  677,  27  L.  273,  1  & 


6  Or.  322-333  Notes  on  U.  S.  Reports.  868 

Ct  549»  holding  that  a  mere  assignee  of  a  chose  In  action  cannot 
sue  in  equity  without  some  particular  fact  existing,  bringing  the 
case  within  the  cognisance  of  a  court  of  equity,  and  holding  in 
this  case  that  the  fact  that  assignee  could  not  sue  in  his  own  name 
at  law  would  not  entitle  him  to  sue  in  equity  If  the  assignor  had 
not  refused  to  permit  him  to  use  his  name;  Walker  y.  Brooks,  125 
Mass.  245,  applies  the  same  doctrine. 

Distinguished  In  GllfFord  y.  Keating,  3  Scam.  252;  Long  y.  Pence, 
03  Ya.  587,  25  S.  E.  594,  and  Watson  y.  Hahn,  1  Colo.  495,  on 
ground  that  under  statute  In  some  States  Indorsee  may  sue  remote 
indorser  directly  at  law  In  the  following:  McCarthy  y.  Rhea,  1 
Blackf.  (Ind.)  55;  Dunn  y.  Price,  11  Leigh  (Ya.),  209,  and  Drane  y. 
Schofleld,  6  Leigh,  396,  Long  y.  Pence,  93  Va.  587,  on  ground  that 
indorsee  may  sue  remote  Indorser  in  name  of  assignor. 

Bills  and  notes.—  Indorsement  of  promissory  note  Is  prima  facie 
eyldence  of  Indorsement  for  full  yalue,  p.  332. 

Cited  with  approyal  on  this  point  and  doctrine  followed  and  ap- 
plied In  Moses  y.  Lawrence  County  Bank,  149  U.  S.  302,  303,  37 
L.  745,  3  S.  Ct  901;  Cowles  y.  Harts,  3  Conn.  522;  Canal  0«.  y. 
Templeton,  20  La.  Ann.  142,  96  Am.  Dec.  386;  Labadle's  Executor 
y.  Chouteau,  37  Mo.  421;  Morton  y.  Rogers,  14  Wend.  586.  Cited 
without  particular  application  In  Worthlngton  y.  Curd,  15  Ark.  600. 

Warranty.—  Qusere  whether  sale  of  chattel  under  bill  of  sale  con- 
taining warranty  of  title  would  not  entitle  subsequent  assignee  to 
sue  original  warrantor,  p.  332. 

Cited,  Boyd  y.  Whitfield,  19  Ark.  461,  as  showing  that  coyenants 
of  warranty  do  not  pass  from  one  yendee  to  another  by  mere  sale 
of  chattel. 

Bills  and  notes.— Where  indorser  of  promissory  note  Is  sued  by 
remote  Indorsee,  he  may  set  up  any  defense  which  would  haye  been 
available  against  his  Immediate  indorsee,  p.  331. 

Cited  and  followed  in  Tumeys  y.  Hunt  8  B.  Mon.  410;  Smith  y. 
Harley,  8  Mo.  560;  Caton  y.  Lenox,  5  Randolph,  43. 

Equity.— Where  estate  has  been  distributed  or  executor  Is  in- 
solvent,  a  creditor  may  sue  the  legatees  in  chancery,  p.  604. 

Cited  and  principle  applied  In  Davis  y.  Yansands,  45  Conn.  604; 
Trescot  v.  Trescon,  McCord  Chan.  (S.  C.)  433;  Buchanan  v.  Pue,  6 
Gill.  (Md.)  118,  executor  may  sue  legatees  to  recover  estate  dis- 
tributed before  Insufficiency  of  assets  was  known;  Hammond  y. 
Hammond,  2  Bland  Ch.  348,  where  executor  is  dead  or  Insolvent 
creditor  may  sue  heirs  and  devisees;  Gregory  y.  Forrester,  1 
McCord  Chan.  (S.  C.)  326,  holding  similarly;  applied  in  Chewett  v. 
Moran,  17  Fed.  821,  and  Continental  Bank  y.  Heilman,  81  Fed.  42, 
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to  suit  against  heirs  to  charge  lands  In  their  hands  with  ancestor's 
debts. 

But  held  in  McGollum  y.  Hincliley,  9  Vt  149,  creditor  must  not 
have  been  guilty  of  laches. 

Equity  will  make  that  party  Immediately  liable  who  is  ultimately 
liable  at  law,  p.  332. 

Approved  in  Gaines  v.  New  Orleans,  4  Woods,  221,  222,  17  Fed.  20, 
and  applied  to  suit  against  a  grantor  for  rents  and  profits  received 
by  his  grantees;  United  States  v.  Abom,  3  Mass.  129,  131,  F.  G. 
14,418,  applied  to  suit  against  sureties  on  probate  bond  of  insolvent 
executor;  Dickinson  v.  Hoomes,  Admr.,  8  Gratt  405,  covenant  of 
warranty  running  with  land  may  be  enforced  in  equity  against 
remote  warrantor;  Rodney  y.  Shankland,  1  Del.  Gh.  46,  12  Am. 
Dec.  74,  reviewing  authorities,  applying  rule  to  suit  by  cestui  que 
trust  to  enforce  trust;  Trecothick  y.  Austin,  4  Mason,  36,  F.  0. 
14,164,  equity  will  not  put  cestui  que  trust  to  circuity  of  action 
to  enforce  trust;  Henshaw  y.  Freer,  Bailey  Eq.  316,  applied  to  suit 
against  estate  for  services  rendered  deceased  executor  for  benefit 
of  estate  which  would  have  been  entitled  to  recover  from  the 
estate.  Gited  in  general  discussion  In  Golt  v.  Lasnier,  9  Gow.  331; 
Grant  y.  Ludlow,  8  Ohio  St  24;  Henshaw  y.  Freer,  Bailey  Eq.  8ia 

Bills  and  notes.—  There  Is  no  privity  at  common  law  between 
indorsee  and  remote  indorser  of  promissory  note,  p.  329. 

Gited  on  this  point  and  approved,  Hempstead  y.  Hunter,  dissenting 
opinion,  1  Mo.  70;  Long  v.  Pence,  93  Ya.  587,  holding  similar  want  of 
privity  between  assignee  and  remote  assignor.  Gited  in  general 
discussion*  and  without  making  particular  application  to  the  prin- 
ciple in  Wood  y.  Dummer,  8  Mason,  313,  F.  G.  17,944;  Oelrichs  v. 
Spain,  15  Wall.  229,  21  L.  45;  Leavens  v.  Butler,  8  Port  395;  Thomas 
V.  Brinsfleld,  7  Ga.  161;  Watkins  v.  Worthington,  2  Bland  Gh.  523; 
Moses  v.  Lawrence  Bank,  149  U.  S.  302,  37  L.  745,  13  S.  Gt  901. 

5  Or.  333,  334,  3  L.  117,  DULANY  y.  HODGKIN. 

Bills  and  notes.—  Under  Virginia  law  indorser  is  not  liable  unless 
plaintiff  show  maker  is  insolvent,  or  that  he  has  brought  suit  and  it 
has  proved  fruitless,  p.  334. 

Gited  in  Gamden  v.  Doremus,  8  How.  533,  11  L.  713,  holding  the 
ascertainment  of  the  notorious  insolvency  answers  the  demand  of 
due  diligence;  Drane  v.  Schofield,  6  Leigh  (Ya.),  390,  398,  holding 
if  holder  elects  to  pursue  maker  into  an  adjoining  State,  and  then 
fails  to  commence  or  prosecute  his  suit,  he  has  no  recourse  against 
assignor 
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5  Or.  335-343,  3  L.  117.  YEATON  v.  FRY. 

Admiralty.-— Voyage  from  neutral  to  blockaded  port  with  notice 
of  blockade  Incurs  liability  to  capture  and  condemnation  as  prize, 
pp.  342,  343. 

Cited  In  The  Circassian,  2  Wall.  151,  17  L.  800  (affirming  S.  C, 
5  Fed.  Cas.  712),  applying  principle  where  blockaded  port  was  not 
immediate  but  ultimate  destination;  The  Pearl,  19  Fed.  Cas.  54, 
where  blockaded  port  ultimate,  not  immediate  destination;  United 
States  V.  One  Hundred  and  Twenty-nine  Packages,  27  Fed.  Cas. 
280,  where  vessel  had  not  even  left  port  but  was  prepared  to  pro- 
ceed, held  vessel  and  whole  cargo  contraband  and  otherwise  liable 
to  seizure. 

Marine  insurance.— Policies  of  Insurance  are  generally  liberally 
construed  in  order  to  effect  the  intention  of  the  parties,  but  excep- 
tions are  construed  against  insurer,  p.  342. 

Cited  and  applied  in  Northwest  Trans.  Co.  v.  Boston  Ins.  Co.,  41 
Fed.  801,  holding  exception  of  perils  from  want  of  ordinary  skill, 
etc.,  in  navigation  strictly  construed  against  insurer;  Koons  v.  La 
Fonciere  Compagnie,  etc.,  71  Fed.  983,  construing  language  of  ex- 
ception of  less  than  50  per  cent,  of  value,  against  insurer;  Her- 
nandez V.  Sun  Mut  Ins.  Co.,  6  Blatchf.  325,  F.  C.  6,415,  holding 
whole  policy  should  be  read  together  in  arriving  at  intention  of 
parties;  Palmer  v.  Warren  Ins.  Co.,  1  Story,  364,  366,  368,  F.  C. 
10,698,  holding  visit  to  port  during  excepted  period  does  not  exoner- 
ate from  liability  for  loss  after  expiration  of  period;  Canton  Ins. 
Co.  V.  Woodside,  90  Fed.  305,  306,  holding  policy  on  personal  effects 
with  stipulation  "  warranted  free  from  all  average,"  does  not  ex- 
empt Insurer  from  liability  for  articles  totally  lost  because  a  few 
others  are  saved;  Greenleaf  v.  St.  Louis.  Ins.  Co.,  37  Mo.  29,  deciding 
navigation  of  excepted  waters  does  not  preclude  recovery  upon  sub- 
sequent loss  elsewhere;  Grant  v.  Lexington,  etc.,  Ins.  Co.,  5  Ind.  26, 
61  Am.  Dec.  77,  holding  violations  of  exceptions  do  not  preclude  re- 
covery when  violation  has  ceased  and  loss  is  from  cause  not  affected 
thereby;  Parkhurst  v.  Gloucester,  etc.,  Ins.  Co.,  100  Miss.  302,  97 
Am.  Dec.  102,  holding  policy  against  usual  marine  risks  to  cover  loss 
by  barratry  of  master;  Hoffman  v.  JEtna  Fire  Ins.  Co.,  32  N.  Y.  414, 
88  Am.  Dec.  345,  holding  transfer  of  interest  In  partnership  goods 
from  one  partner  to  another  does  not  avoid  policy  under  proviso 
against  assignments;  Paul  v.  Travelers  Ins.  Co.,  112  N.  Y.  479,  8  Am. 
St.  Rep.  762,  20  N.  E.  349,  holding  accidental  death  from  suffocation 
by  gas  not  within  exceptions  of  policy;  Wilklns  v.  Insurance  Co.,  30 
Ohio  St.  336,  339,  27  Am.  Rep.  457,  459,  holding  recovery  not  precluded 
where  policy  permitting  navigation  of  certain  waters,  vessel  navi- 
gates others,  returns  safely  and  is  subsequently  destroyed;  Webster 
V.  Insurance  Co.,  53  Ohio  St.  564,  53  Am.  St  Rep.  660,  42  N.  B.  547, 
construing  liberally  representation  of  insured  that  property  was 
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owned  jointly  by  himself  and  wife;  United  States  Mut  Ace.  Assoc,  v. 
Newman,  84  Va.  59,  3  S.  B.  808,  construing  strictly  against  insurer 
-words  of  exception  where  Insured  died  from  suffocation  by  gas; 
Biumer  v.  Insurance  Co.,  45  Wis.  641,  holding  statement  In  application 
for  insurance  that  persons  slept  in  mill  insured  does  not  preclude  re- 
covery if  persons  subsequently  cease  to  sleep  there  under  circum- 
stances of  case;  Wakefield  v.  Insurance  Co.,  50  Wis.  536,  7  N.  W.  649, 
construing  strictly  against  Insurer  continuing  warranty  that  house 
shall  not  be  left  vacant;  Warren  v.  Springfield,  etc.,  Ins.  Co.,  13 
Tex.  Civ.  App.  469,  35  S.  W.  Rep.  811,  holding  representation  in 
policy  as  to  ownership  of  house  by  a  husband  sujBciently  satisfied 
by  proof  that  he  built  it,  though  on  wife's  land.  Cited  arguendo  In 
Wright  V.  Sun  Mut.  Ins.  Co.,  and  Same  v.  Or.  Mut  Ins.  Co.,  30  Fed. 
Cas.  706;  also  3  Dill.  101.  note,  F  C.  4,202. 

Distinguished  In  Hood  v.  Insurance  Co.,  11  N.  Y.  541,  refusing  to 
extend  rule  to  cover  timbers  not  united  to  structure,  where  insurance 
is  of  barque  In  course  of  construction. 

Svidenoe.—  Copies  of  proceedings  of  foreign  Admiralty  Court  cer- 
tified by  deputy  registrar  who  Is  certified  by  court  Judge  who  is 
certified  by  notary  public,  admissible  in  evidence,  being  court  act- 
ing under  law  of  nations,  p.  343. 

Cited  In  United  States  v.  LiUby,  1  Wood.  &  M.  226,  F.  C.  15,597, 
admitting  documents  under  seal  of  Portuguese  notary  In  Africa, 
certified  to  by  Portuguese  consul  In  Brazil,  forwarded  under  signa- 
ture of  American  consul  there;  Thompson  v.  Stewart,  3  Conn.  181, 
8  Am.  Dec.  171,  reconciUng  leading  case  and  admitting  document 
under  sei^l  of  foreign  Vice-Admiralty  Court  certified  by  deputy 
registrar;  Lincoln  v.  Battelle,  6  Wend.  484,  where  document  refused 
because  only  a  copy  of  a  copy;  Stoddard  v.  Sloan,  65  Iowa,  685,  22 
N.  W.  926,  where  court  took  judicial  notice  of  notary  public* s  seal. 
Cited  In  general  discussion  in  Tibbetts  v.  Shaw,  19  Me.  209,  deciding 
appellate  court  had  no  jurisdiction  where  statute  gave  lower  court 
authority  to  determine  upon  its  own  seal  and  it  had  done  so. 

Distinguished  In  Williams  v.  Willises,  14  Pa.  St.  230,  holding 
United  States  Circuit  Court  not  being  a  foreign  tribunal  Its  seal 
proves  Itself. 

Evidence.— One  party  cannot  except  to  deposition  talcen  before 
commissioners  on  his  own  behalf  for  failure  to  prove  notice  to  other 
party;  admission  of  notice  by  latter  sufllclent  to  enable  him  to  use 
deposition,  p.  843. 

Approved  and  applied  in  Andrews  v.  Graves,  1  Dill.  110,  F.  0.  376; 
Lawrence  v.  Graves,  5  N.  B.  R.  281,  15  Fed.  Cas.  72,  holding  deposi- 
tion admissible  when  both  sides  represented  when  taken;  Stewart 
V.  Hood,  10  Ala.  608,  holding  such  deposition  admissible  where 
party   introducing   was   present   and   cross-examined;    Greene    y. 
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Chickering,  10  Mo.  Ill,  holding  party  taking  deposition  would  not 
object  to  its  admissibility  on  account  of  bis  own  irregularity; 
Devinney  v.  Jelly,  Tappan  (0.>,  128,  where  plaintiff  permitted  to 
reAd  defendant's  deposition,  but  held  he  waived  objections  and 
notice  by  so  doing. 

Criticised  In  Sexton  v.  Brock,  15  Ark.  332,  353,  excluding  deposi- 
tion of  opposite  party  where  introducing  party  was  notified,  but  did 
not  attend  taking. 

5  Or.  344r-350,  3  L.  120,  OWINGS  v.  NORWOOD'S  LESSEE. 

Jurisdiction.— Supreme  Court  has  jurisdiction  of  cases  arising 
under  treaties;  but  an  action  of  ejectment  wliere  defendant  sets  up 
an  outstanding  title,  alleged  to  be  protected  by  treaty,  is  not  such 
a  case,  p.  348. 

Cited  in  Fisher  v.  Cockerell,  5  Pet.  257,  8  L.  117,  denying  jurisdic- 
tion where  party  claiming  title  under  compact  between  Virginia 
and  Kentucky  did  not  show  it  on  the  record;  Crowell  v.  Randell,  10 
Pet  392,  9  L.  468,  denying  jurisdiction  where  nothing  apparent 
from  tlie  record  bringing  cases  within  twenty-fifth  section  of  judici- 
ary act;  Henderson  v.  Tennessee,  10  How.  323,  13  L.  439,  denying 
jurisdiction  where  outstanding  title  in  third  person  under  treaty 
set  up  as  defense  in  ejectment;  Wynne  v.  Morris,  20  How.  5,  15  L. 
801,  denying  jurisdiction  because  claim  made  was  not  under  any 
Federal  statute;  Verden  v.  Coleman,  1  Black,  474,  17  L.  162,  deny- 
ing jurisdiction  where  outstanding  title  under  treaty  in  third  per- 
son set  up  as  defense,  and  jurisdiction  claimed  thereon;  Long  y. 
Converse,  91  U.  S.  113,  23  L.  235,  denying  jurisdiction  when  outstand- 
ing title  of  Federal  assignee  in  bankruptcy  who  waa  not  a  party 
set  up  as  defense  against  ofllcers  of  State  court;  Miller  y.  Lancaster 
Bank,  106  U.  S.  544,  27  L.  290,  1  S.  Ct.  537,  538,  denying  jurisdiction 
where  petition  by  parties  in  possession  to  enjoin  execution  of  writ 
is  based  on  claim  that  title  has  never  passed  out  of  a  corporation 
not  a  party,  on  account  of  inability  of  defendant  under  Federal 
banking  act  to  acquire  title;  Giles  v.  Little,  134  U.  S.  650,  33  L.  1064, 
10  S.  Ct.  625,  applying  by  analogy  denying  jurisdiction  where  out- 
standing title  in  person  not  a  party  under  judgment  of  Federal 
courts  set  up  as  ground  thereof;  Connor  v.  Scott,  4  Dill.  246,  F.  C. 
3,119,  collecting  cases,  where  Federal  Circuit  Court  took  jurisdiction 
of  suit  to  enforce  lien  where  defendant  claimed  under  Federal 
assignee  in  bankruptcy. 

The  general  doctrine  as  to  treaties  Is  applied  In  United  States  v. 
Old  Settlers,  148  U.  S.  469,  37  L.  525,  13  S.  Ct  667,  holding  that 
court  has  jurisdiction  to  determine  rights  under  Indian  treaty,  but 
cannot  go  behind  treaty  to  pass  on  matters  settled  thereby;  Crystal^ 
etc.,  Co.  V.  Los  Angeles,  82  Fed.  120,  denying  jurisdiction  where 
both  parties  claiming  under  treaty  with  Mexico,  there  wa^  no  con- 
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troversy  over  constmctloii  thereof;  Gill  v.  Oliver,  11  How.  549,  IS 
L.  808,  arguing  In  dissenting  opinion  that  court  has  Jurisdiction 
where  both  parties  claim  under  treaty,  though  treaty  itself  not 
subject  of  construction;  Baker  v.  Shy,  9  Heisk.  92,  protecting  right  of 
Frenchman  to  convey  land  in  Tennessee  under  treaty  and  statute; 
Nashville,  etc.,  Ry.  Co.  v.  Taylor,  86  Fed.  182,  applying  by  analogy 
and  holding  Federal  question  involved  where  party  not  allowed  equal 
privileges  with  all  others  under  State  tax  laws;  Opinion  of  Judge 
Davis,  44  Me.  592,  holding  question  of  right  of  suffrage  of  free 
colored  persons  not  Federal  question.  See  also  Mathews  y.  Zane,  7 
Wheat  208,  note,  5  L.  436. 

Distinguished  in  Henderson  y.  Tennessee,  10  How.  327,  13  L. 
441,  dissenting  opinion.  i 

Confiscation. —  Acts  of  confiscation  passed  by  State  during  Reyo- 
lution,  vested  titles  in  State  where  complete  legal  title  was  pre- 
viously vested  In  British  subject,  p.  353,  note. 

Cited  to  this  point  in  Atherton  y.  Johnson,  2  N.  H.  35. 

British  treaty  of  1794.—  Interest  by  debt  intended  to  be  protected 
by  the  treaty  must  be  an  interest,  holden  as  a  security  for  money 
at  time  of  the  treaty;  and  the  debt  must  still  remain  due,  p.  347. 

5  Or.  851-358,  3  L.  123,  MOSS  v.  RIDDLE. 

Estoppel.— A  bond  cannot  be  delivered  to  the  obligee  as  an  escrow, 
p.  357. 

Cited  and  principle  applied  in  Blewltt  v.  Railway  Co.,  49  Fed. 
127,  holding  deed  cannot  be  delivered  to  grantee  in  escrow;  United 
States  y.  Hammond,  4  Biss.  285,  F.  C.  15,292,  holding  good  a  plea 
of  surety  that  bond  delivered  to  principal  obligor  was  not  to  be 
delivered  until  cosurety  joined  and  plaintiff  had  notice;  Bibb  y. 
Reid,  3  Ala.  91,  holding  good  similar  pleas  of  sureties;  Firemen's^ 
etc.,  Co.  y.  McMillan,  29  Ala.  161,  holding  where  plea  alleged  de- 
livery in  escrow,  presumption  is  of  delivery  to  obligee  and  plea  is 
demurrable;  Morgan  v.  Smith,  29  Ala.  286,  where  delivery  of  bill 
of  sale  to  vendee  held  to  convey  title;  State  v.  Chrisman,  2  Ind.  132, 
sustaining  demurrer  to  plea  admitting  signing  and  not  denying  de- 
livery  of  bond  to  obligee,  but  averring  it  was  done  on  condition  that 
others  should  sign;  Deardorff  v.  Foresman,  24  Ind.  483,  holding,  in 
absence  of  notice  to  payee,  signing  and  delivery  of  promissory  note 
by  sureties  to  maker  on  condition  others  will  join  before  delivery 
to  payee  and  condition  not  performed,  sureties  liable;  Hubble  y. 
Murphy,  1  Duv.  (Ky.)  280,  holding,  when  maker  delivers  to  payee, 
latter's  failure  to  perform  agreement  to  obtain  another  on  note  no 
defense;  Neely  y.  Lewis,  5  Gilm.  (111.)  32,  hoiding  delivery  to  obligee 
for  execution  by  another  surety  not  an  escrow;  Brown  y.  State,  18 
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Tex.  App.  328,  holding  agreement  that  there  should  be  another 
surety  on  bail  bond  no  defense  when  delivered  to  sheriff;  Miller  v. 
Fletcher,  27  Gratt  (Va.)  412,  21  Am.  Rep.  362,  collecting  cases  and 
holding  no  escrow  when  bond  delivered  to  obligee  on  condition; 
Johnson  v.  Branch,  11  Humph.  522,  holding  delivery  of  bond  to 
obligee  upon  condition  not  an  escrow;  Lambert  v.  McClure,  12  Tex. 
Civ.  App.  579,  34  S.  W.  974,  holding  delivery  of  deed  to  grantee  with 
oral  conditions  an  absolute  delivery;  Pope  y.  Latham,  1  Ark.  74, 
holding  delivery  of  bond  to  County  Court  clerk  for  sheriff  an  abso- 
lute delivery. 

Praud.— Fraud  consists  in  intention,  which  must  be  averred* 
p.  357. 

Cited  and  applied  In  Brooks  v.  O'Hara,  2  McCrary,  649,  8  Fed. 
532,  sustaining  demurrer  to  bill  for  not  averring  fraud  with  suffi- 
cient particularity;  Feeney  v.  Howard,  79  Cal.  528,  12  Am.  St  Rep. 
164,  21  Pac.  985,  holding  where  fraudulent  intent  not  alleged,  fraud 
cannot  be  set  up  as  defense  in  suit  to  declare  a  trust;  Woodroof  y. 
Howes,  88  Cal.  190,  26  Pac.  113,  holding  allegation  of  fraud  and  in- 
tent in  terms  sufficient;  Ross  v.  Webster,  63  Conn.  68,  26  Atl.  478, 
holding  "  earnest  solicitation  "  on  part  of  plaintiff  not  fraud;  Rob- 
son  V.  Harwell,  6  Ga.  614,  refusing  to  infer  fraud  from  averment 
of  parol  agreement  declaring  trust  and  failure  to  execute  it;  Gray 
y.  Earl,  13  Iowa,  190,  holding  inadmissible  evidence  of  fraud  where 
not  alleged;  Savage  v.  Davis,  7  Wend.  225,  holding  averment  of 
fraud  and  intent  in  plea  material  averment 

Distinguished  in  Carter  v.  Carter,  5  Tex.  99,  holding  rule  to  be  in 
that  State  that  fraud  need  not  be  expressly  pleaded. 

Pleading.— Traverse  cannot  be  of  matters  of  inducement  or  con- 
clusions of  law,  pp.  357,  358. 

Cited  in  Finley  v.  Quirk,  9  Minn.  201,  86  Am.  Dec.  97,  where  de- 
fendant attempted  to  avail  himself  of  new  matter  under  a  denial 
of  allegations  of  complaint;  Griggs  v.  St.  Paul,  9  Minn.  234,  sus- 
taining demurrer  to  complaint  where  no  traversable  facts  alleged. 

Error.—  Refusal  to  allow  amended  plea  to  be  filed  after  plea  held 
bad  Is  not  ground  for  reversal,  p.  358. 

Cited  in  Romaine  v.  Norris,  8  N.  J.  L.  82,  holding  refusal  to  hear 
motion  for  nonsuit  out  of  regular  order  not  error  because  In  dis- 
cretion of  court 

Delivery.-  Delivery  to  one  of  several  obligees  constituting  a  part- 
nership is  delivery  to  all,  p.  357. 

Miscellaneous.— Cited  erroneously  in  Boyd  v.  Whitfield,  19  Ark. 
461« 
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5  Cr.  358-361,  3  L.  125,  BRENT  v.  CHAPMAN. 

Statute  of  limitations.— Five  years'  adverse  possession  of  slave 
by  Virginia  statute  gives  title,  on  which  may  be  maintained  action 
for  recovery,  p.  361. 

Subsequent  cases  have  relied  extensively  upon  this  holding.  It 
Is  approved  and  the  doctrine  applied  In  Shelby  v.  Guy,  11  Wheat. 
371,  6  L.  407,  holding  where  title  to  slave  vested  In  vendor  by  statute 
in  Virginia  by  adverse  possession,  It  was  available  defense  for 
vendee  In  Tennessee;  Mitchell  v.  Wilson,  3  Cr.  C.  C.  249,  F.  C.  9,672, 
holding  possession  of  slave  during  period  of  limitation  gave  title; 
Sims  V.  Canfleld,  2  Ala.  561,  holding  title  to  slave  acquired  by  ad- 
verse possession  of  defendant  executor  and  his  testator  all  together 
for  more  than  six  years;  Goodman  v.  Munks,  8  Port.  95,  holding 
bar  of  South  Carolina  statute  of  limitations  an  available  defense 
in  Alabama  against  recovery  on  note  made  in  South  Carolina  (over- 
ruled, Jones  V.  Jones,  18  Ala.  253);  Sadler  v.  Sadler,  16  Ark.  643, 
holding  peaceable  possession  of  slave  for  more  than  five  years,  vested 
title  under  Arkansas  statute;  Hicks  v.  Flint,  21  Ark.  465,  holding 
possession  of  horse  In  Arkansas  during  period  of  limitation  vested 
title  and  action  maintainable  to  recover  lien;  Paschal,  Admr.,  v. 
Davis,  3  Ga.  265,  holding  title  to  slave  vested  In  vendee  by  posses- 
sion during  period  of  statute  of  limitation  where  slave  belonged 
to  vendor's  Intestate;  Wynn  v.  Lee,  5  Ga.  232,  holding  title  to  slave 
acquired  by  possession  in  Mississippi  during  period  of  statute  may 
be  set  up  In  Georgia;  Stanley  v.  Earl,  5  Litt.  282,  15  Am.  Dec.  67, 
holding  title  was  acquired  by  adverse  possession  of  slave  for  five 
years  and  recovery  may  be  had  upon  such  title  from  former  owner; 
Cook  V.  Wilson,  Litt.  Sel.  Cas.  439,  holding  adverse  possession  of 
slave  for  twenty  years,  gave  title  upon  which  to  base  action  for 
recovery;  Bunce  v.  Bid  well,  43  Mich.  546,  admitting  instructions  to 
jury  that  adverse  possession  of  land  for  twenty  years  gave  perfect 
title;  Alexander  v.  Burnet,  5  Rich.  209,  dissenting  opinion,  holding 
that  possession  of  slave  during  statutory  period  would  give  title, 
though  party  claiming  thereunder  held  In  another  State;  Kegler  v. 
Miles,  Mart.  &  Y.  430,  17  Am.  Dec.  822,  holding  adverse  possession 
of  slave  for  three  years,  vested  title  upon  which  recovery  could  be 
had;  Morris  v.  Lyon,  84  Va.  334,  4  S.  E.  735,  holding  adverse  pos- 
session of  breast-pin  more  than  five  years,  vested  title;  Hall  v. 
Webb,  21 W.  Va.  325,  holding  where  title  once  vested  to  land,  through 
adverse  possession,  subsequent  repeal  of  statute  of  limitations  can- 
not disturb  title;  Thomburg  v.  Bowen,  37  W.  Va,  543,  16  S.  E.  827. 
holding  subsequent  purchaser  for  value  of  horses  acquired  title  by 
five  years'  possession,  not  withstanding  original  fraud  of  vendor; 
Sprecher  v.  Wakeley,  11  Wis.  440,  holding,  after  expiration  of  stat- 
ute of  limitations,  subsequent  statute  cannot  renew  right  to  bring 
ejectment  for  lands;  Hamilton  v.  Cooper,  Walker,  544,  12  Am.  Dec. 
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590,  holding  plea  good  of  title  acquired  to  slaves  by  adverse  pos- 
session in  another  State;  Huffman  y.  Alderson,  9  W.  Va.  623,  argu- 
ing that  right  to  be  released  from  payment  of  note  is  vested  by 
statute  of  limitations  expiring  and  cannot  be  divested  by  neyv 
statute. 

Distinguished  in  Townsend  v.  Jemison,  9  How.  419,  13  L.  199» 
holding  a  statute  of  limitations  which  merely  bars  recovery  on  con- 
tract not  available  in  another  jurisdiction;  Powell  v.  Wragg,  13  Ala. 
164,  holding  possession  founded  upon  bill  of  sale  in  fraud  of  rights 
of  vendor's  creditors  does  not  give  title;  Jones  v.  Jones,  18  Ala.  253, 
deciding  though  recovery  on  contract  barred  by  Creorgia  statute  not 
available  defense  in  Alabama,  overruling  Goodman  v.  Munlcs,  supra; 
Moseby  v.  Williams,  5  How.  (Miss.)  524,  holding  possession,  not 
adverse,  for  five  years,  did  not  give  title  in  Tennessee;  Smoot  v. 
Wathen,  8  Mo.  524,  holding  adverse  possession  did  not  appear;  Moore 
V.  State,  43  N.  J.  L.  205,  39  Am.  Rep.  5C0,  holding  rule  does  not 
apply  to  prevent  prosecution  for  crime  barred  by  statute,  after 
statute  repealed.  Modified  in  Alexander  v.  Burnett,  5  Rich.  203,  204, 
holding  possession  of  slave  during  statutory  period  does  not  avail 
when  party  claiming  thereunder  held  in  another  State.  Dis- 
tinguished in  Hunt  v.  Fay,  7  Vt.  189,  dissenting  opinion,  arguing 
New  Hampshire  creditor  of  deceased  barred  by  New  Hampshire 
statute  may  present  claim  to  ancillary  administrator  in  Vermont; 
Coleman  v.  Holmes,  44  Ala.  126,  4  Am.  Rep.  122,  holding  valid  an 
enactment  in  1865,  omitting  time  from  1861  to  1865,  in  computing 
statute  of  limitations;  Cunningham  v.  Frandtzen,  26  Tex.  41,  where 
court  refused  to  decide  whether  rule  applied  under  Texas  statute. 

Practice.—  Supreme  Court  will  entertain  writ  of  error  where  case 
decided  upon  agreed  statement,  p.  358. 

Cited  approvingly  in  Suydam  v.  Williamson,  20  How.  434,  15  L. 
980,  in  general  discussion  upon  methods  of  getting  facts  in  record 
for  appellate  court.  Approved  in  Derby  v.  Jacques,  1  Cliff.  433,  P. 
C.  3,817,  holding  court  will  hear  case  on  agreed  statement;  United 
States  V.  Eliason,  16  Pet.  301,  10  L.  972,  where  Supreme  Court 
entertained  writ  of  error  to  Circuit  Court  in  District  of  Columbia 
from  Judgment  rendered  on  agreed  statement;  Holbrools:  v.  Allen, 

4  Fla.  101,  where  Florida  Supreme  Court  entertained  appeal  from 
judgment  upon  agreed  statement. 

Miscellaneous.— Cited  in  Atherton  v.  Johnson,  2  N.  H.  35. 

5  Cr.  361-363,  3  L.  126,  AULD  v.  NORWOOD. 

Fraudulent  loan.—  iFour  years*  adverse  possession  of  chattel  can- 
not be  connected  with  four  years*  previous  possession  by  anotlier 
under  owner  to  constitute  a  fraudulent  loan  within  Virginia  statute, 
p.  363. 
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Cited  in  Ligntfoot  v.  Strother,  9  Leigh,  454,  holding  where  loanee 
of  slave  sold  her,  purchaser  could  not  add  his  subsequent  possession 
to  i)ossession  of  loanee  to  make  loan  fraudulent 

5  Or.  363-368,  3  L.  126.  SLACUM  v.  SIMMS  &  WISE. 

InconLpetent  tribunal.—  Discharge  of  insolvent  debtor  who  Is  in 
custody  by  magistrate  who  is  surety  on  his  bond  is  void  for  in- 
competency of  tribunal,  p.  368. 

Cited  in  Eldridge  v.  Bush,  Smith  (N.  H.),  297,  holding  discharge 
void  because  obtained  by  fraud,  and  sureties  on  bond  liable. 

Distinguished  in  Tappan  v.  Bellows,  1  N.  H.  108,  holding  sherifT 
not  liable  for  escape  of  prisoner  for  debt  for  giving  him  liberty  of 
yard  upon  his  giving  bond  with  two  sufficient  sureties. 

6  Cr.  368-372,  3  L.  128.  UNITED  STATES  v.  VOWELL. 

Duties.— Duties  on  imports  accrue  on  arrival  at  port  of  entry 
and  not  before,  p.  372. 

This  holding  has  been  largely  affirmed  and  relied  upon  in  the 
following  citing  cases:  Arnold  v.  United  States,  9  Cr.  120,  3  L.  676. 
holding  duty  did  not  accrue  until  arrival  at  port  of  entry;  BLeredith 
V.  United  States,  13  Pet  494,  10  L.  262,  holding  duties  on  goods 
constituted  personal  debt  against  importer  from  arrival  at  port  of 
entry;  SaltonstaU  v.  Russell,  152  U.  S.  631,  38  L.  577,  14  S.  Ct  734, 
holding  assessment  of  duties  on  cargo  at  first  port  of  entry  final; 
United  States  v.  Dodge,  Deady,  126,  F.  C.  14,973,  where  salt  dis- 
charged at  Astoria  and  subsequently  written  entry  made,  held  duty 
accrued  at  time  of  arrival;  United  States  v.  Boyd,  24  Fed.  694,  hold- 
ing where  fraudulent  attempt  made  to  land  goods  free,  duty  accrued 
immediately  upon  arrival  with  intent  to  unlade;  McLean  v.  Hager, 
31  Fed.  606,  holding  seizure  for  nonpayment  of  duties  illegal  where 
ship  entered  San  Francisco  for  purpose  of  transferring  cargo  with- 
out landing;  United  States  v.  Lyman,  1  Mason,  499,  F.  C.  15,647, 
holding  duty  was  due  from  importer  immediately  upon  arrival; 
United  States  v.  Segars,  27  Fed.  Cas.  1017,  holding  duties  a  personal 
liability  accruing  at  time  of  arrival,  which  cannot  be  deducted  from 
amount  of  appraisement;  United  States  v.  Sugar,  1  Abb.  (U.  S.)  423, 
note,  F.  0.  16,555,  quoting  opinion  in  United  States  v.  Segars,  supra; 
United  States  v.  Arnold,  1  Gall.  353,  354,  358,  F.  C.  14,469,  holding 
duties  did  not  accrue  until  arrival  at  port  of  entry;  Prince  v.  United 
States,  2  Gall.  208,  F.  C.  11,425,  holding  prize  brought  in  before,  but 
not  condemned  till  after,  act  reducing  duty  on  prize  good^  not  en- 
titled to  benefit  of  act;  Enders  v.  Breeue,  4  Rand.  445,  holding 
duties  a  personal  debt  against  importer  from  arrival  at  port  of 
entry,  and  his  bondsmen  who  have  paid  them  money  be  substituted 
as  creditors  in  equity  in  place  of  government 
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Importatioii.— Importation  is  complete  wben  Tessel   arriyes  at 
port  of  entry  and  not  before,  p.  372. 

Cited  and  principle  applied  in  Brown  v.  Maryland,  12  Wheat  453, 
6  L.  690,  holding  State  license  tax  on  importers  of  foreign  goods  un- 
constitutional because  external  commerce  does  not  cease  until  in- 
troduction of  goods  into  country;  Harrison  v.  Vose,  9  How.  381,  13 
L.  183,  holding  when  vessel  merely  touched  at  Kingston  for  advices 
not  an  arrival;  United  States  v.  Cigars,  2  Curt  437,  F.  O.  16,450, 
holding  arrival  at  port  of  entry  with  intent  to  unlade  an  importa- 
tion and  without  manifest  Incurrs  forfeiture;  United  States  v. 
Dodge,  Deady,  126,  F.  C.  14,973,  where  cargo  of  salt  held  imported 
from  time  when  brought  within  port  of  entry  with  intent  to  un- 
lade, and  not  from  time  of  subsequent  written  entry  at  custom- 
house; The  Gertrude,  3  Story,  71,  2  Ware,  180,  F.  C.  5,370,  holding 
where  vessel  driven  on  shore  by  stress  of  weather,  goods  not  im- 
ported; The  Cargo  ex  Lady  Essex,  39  Fed.  767,  holding  where  cargo 
unladen  on  account  of  stress  of  weather  not  a  violation  of  law; 
Kidd  V.  Flagler,  54  Fed.  369,  where  applied  by  analogy,  holding 
exportation  complete  when  goods  landed  in  foreign  territory; 
Flagler  v.  Kidd,  .^8  Fed.  344,  reversing  Kidd  v.  Flagler,  holding 
exportation  not  complete  if  goods  landed  temporarily  with  intent 
to  return;  The  Coquitlam,  77  Fed.  751,  48  U.  S.  App.  116,  holding 
a  casual  entry  of  foreign  vessel  into  United  States  waters  to  trans- 
fer cargo  when  not  bound  to  United  States  not  an  arrival  within 
revenue  laws;  The  Mary,  1  Gall.  209,  F.  C.  9,183,  holding  not  an 
Importation  where  vessel  driven  into  port  by  stress  of  weather; 
United  States  v.  Merriam,  26  Fed.  Cas.  1239,  holding  act  providing 
penalty  for  false  entry  not  repealed  by  act  providing  penalty  for 
illegal  importation  because  latter  completed  before  former  can  be 
done;  Enders  v.  Brune,  4  Rand.  445,  holding  importation  was  com- 
plete upon  arrival  in  port  of  entry;  United  States  v.  Arnold,  1  Gall. 
358,  F.  0.  14,469,  holding  importation  not  complete  until  arrival  at 
port  of  entry.  Approved  arguendo  in  dissenting  opinion,  Keck  v. 
United  States,  172  U.  S.  463,  arguing  as  to  meaning  of  word 
•*  smuggle." 

Distinguished  in  Waring  v.  Mayor,  8  Wall.  120,  19  L.  345,  holding 
where  port  of  Mobile  permanently  obstructed  by  shoals,  importa- 
tion took  place  when  cargo  delivered  to  lighters  outside. 

Miscellaneous.— Cited  generally  in  United  States  v.  Belter,  27 
Fed.  Cas.  779. 

6  Or.  372-^74,  3  L.  129,  SLOOP  SALLY  v.  UNITED  STATES. 

Appeal  from  Maine  District  Court  in  admiralty  cases  Is  to 
Massachusetts  Circuit  Court  and  not  the  United  States  Supreme 
Court,  p.  374. 

No  citations. 


VI  CRANCH. 


6  Cr.  3-«,  3  L.  135,  SCOTT  v.  NEGRO  BEN. 

Construction  of  statutes. —  In  spite  of  ambiguous  terms,  court 
will  endeavor  to  construe  statute  so  as  to  accomplish  its  intent,  p.  7. 
Cited  to  this  point  in  Commonwealth  v.  Baird,  4  S.  &  B.  145. 

6  Cr.  &-29,  3  L.  136.  FIELD  v.  HOLLAND. 

Equity  —  Functions  of  auditors. —  Auditors  are  not  arbiters. 
They  do  not  decree,  but  prepare  materials  from  which  a  decree  may 
be  made,  p.  21. 

Cited  in  Dorsey  y.  Hammond,  1  Bland  Ch.  469,  470,  as  to  char- 
acter of  auditor's  office  and  duties. 

Bqulty. —  Auditor's  report  does  not  conclude  court,  which  may, 
on  exceptions  filed,  look  into  the  evidence,  direct  an  issue,  which 
it  may  revoke,  either'  expressly  or  by  implication,  p.  22. 

The  following  citing  cases  discuss  and  apply  this  principle:  City 
of  Memphis  v.  Brown,  20  Wall.  322,  22  L.  272,  upholding  right  of 
court  upon  notice  to  parties  to  refer  matter  to  master  for  decision 
before  cause  is  ready  for  decree;  Garsed  v.  Beall,  92  U.  S.  691,  23 
L.  600,  as  supporting  propriety  of  reference  in  case  of  greatly  in- 
volved questions  of  fact;  Fitton  v.  Phoenix  Assurance  Co.,  23 
Blatchf.  Ill,  23  Fed.  4,  as  supporting  right  of  Circuit  Court  to  send 
issues  to  jury  in  equity  case  under  section  648,  Revised  Statutes; 
Pulliam  v.  PuUlam,  10  Fed.  27,  F.  0.  11,463a,  as  to  duty  of  court 
of  equity  before  making  reference  to  ascertain  facts  and  principles 
for  guidance  of  master;  Simonds  Rolling-Machinery  Co.  v.  Hathorn 
Mfg.  Co.,  83  Fed.  492,  as  to  right  of  Circuit  Court  to  permit  in- 
quiries by  master  incidental  to  principal  labor  which  rests  upon 
court;  May  v.  May,  19  Fla.  394,  holding  that  where  facts  and  law 
are  not  in  doubt,  and  it  is  plain  what  decree  should  be  made, 
chancellor  need  not  state  an  account  either  before  rendering  decree 
Oi*  in  body  of  It;  dissenting  opinion,  Jenkins  v.  International  Bank, 
97  lU.  581,  as  to  right  of  court  before  reference  to  determine  rights 
of  parties  by  interlocutory  decree,  and  settle  rul^s  to  govern  master; 
Head  v.  Head's  Admr.,  3  A.  K.  Marsh,  120,  upholding  right  of  court 
of  equity  to  complete  decision  of  controversy  without  reference, 
where  questions  are  legal;  McKim  v.  Thompson,  1  Bland  Ch.  160, 
maintaining  right  of  court  to  render  interlocutory  decrfje  from  facts 
as  presented  without  master's  report;  Holmes  v.  Hunt,  122  Mass. 
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513,  23  Am.  Rep.  383,  as  to  right  of  Chancery  Court  to  refer  matters 
of  account  to  auditors,  there  being  no  master  in  chancery;  dissent- 
ing opinion.  Hill  v.  Jones,  2  Dev.  Eq.  109,  upholding  right  of 
court,  if  judgment  on  Issue  ordered  is  not  satisfactory,  to  set  it  aside 
or  decree  against  it  without  setting  it  aside. 

Practice. —  An  Interlocutory  decree  is  an  implied  discharge  of  a 
previous  order  directing  an  issue,  p.  22. 

Cited  to  this  point,  in  Lane  y.  Kingsberry,  11  Mo.  408,  holding 
granting  a  new  trial  impliedly  sets  aside  a  former  judgment 

Evidence. —  In  suit  by  purchasers  from  judgment  debtor  to  set 
aside  title  to  land  obtained  by  levy  of  execution,  answer  of  judg- 
ment creditor,  responsive  to  bill,  is  evidence  against  plaintiffs, 
though  answer  of  judgment  debtor  is  not  evidence  in  their  favor 
against  judgment  creditor,  p.  25. 

This  holding  has  been  extensively  relied  upon  by  the  citing  cases, 
as  follows:  Lenox  v.  Natrebe,  Hemp.  257,  F.  C.  8,246c,  holding 
that  answer  of  one  codefendant,  though  not  evidence  against  an- 
other, may  be  evidence  against  complainant;  West  v.  Randall,  2 
Mason,  205,  F.  C.  17,424,  holding  answer  of  one  codefendant  not 
evidence  against  another;  Chambliss  v.  Smith,  30  Ala.  368,  to  same 
general  rule;  Barraque  v.  Siter,  Price  &  Co.,  9  Ark.  547,  holding 
answer  of  one  defendant  not  evidence  against  codefendant,  because 
no  cross-examination  is  allowed;  Whiting  v.  Beebe,  12  Ark.  563, 
holding  answer  of  one  defendant  evidence  against  codefendants 
claiming  under  or  through  him  as  purchasers  pendente  lite; 
Pleasanton  y.  Raughley,  3  DeL  Ch.  129,  holding  that  while  such 
answer  is  not  evidence  against  codefendant,  it  is  evidence  in  favor 
of  him  so  far  as  responsive;  Admrs.  of  Ligon  y.  Rogers,  12  Qa. 
292;  Clayton  v.  Thompson,  13  Ga.  208,  holding  such  answer  evidence 
against  codefendant  where  relation  of  partners  subsists  or  there  is 
privity  between  them;  Robinson  v.  Sampson,  23  Me.  389,  to  general 
rule;  case  recognizes  exceptions  to  rule,  but  does  not  come  within 
them;  Powles  v.  DlUey,  9  Gill,  237,  as  modifying  rule  excluding  de- 
fendant's answer  as  evidence  against  codefendant;  Jones  v.  Magill, 
1  Bland  Ch.  198,  holding  that  answer  of  defendant  binds  those 
claiming  under  him;  Lingan  y.  Henderson,  1  Bland  Ch.  267,  as 
raising  exception  to  general  rule  where  one  codefendant  claims 
under  another;  Mills  v.  Gove,  20  Pick.  34,  where  codefendant  was 
depositary  of  chattel  claimed  by  plaintiff  and  defended  under 
title  of  another  defendant,  and  holding  of  principal  case  was  ap- 
proved; Etheredge  v.  Partain,  10  Rich.  Eq.  216,  where  facts  were 
similar;  Salmon  v.  Smith,  58  Miss.  409,  holding  answer  of  defend- 
ant responsive  to  bill,  to  inure  to  benefit  of  codefendants,  and  that 
where  such  answer  shows  plaintiff  not  entitled  to  relief,  latter 
must  overcome  it  to  recover;  Bellows  v.  Stone,  18  N.  H.  472,  aa 


381  Field  V.  Holland  6  Cr.  8-21) 

giving  same  effect  to  answer  where  distinction  between  matters 
responsive  to  bill  and  those  of  defense  set  up  by  way  of  avoidance 
was  not  raised;  Miles  v.  Miles,  32  N.  H.  IGO,  64  Am.  Dec.  307,  hold- 
ing answer,  so  far  as  responsive  to  bill,  conclusive  in  his  favor 
until  overcome,  but  requiring  matters  set  up  in  defense  and  avoid- 
ance to  be  Independently  proved;  Brown  v.  Bulkley,  14  N.  J.  Eq. 
800,  holding  that  plaintiff  cannot  impeach  answer  of  defendant 
upon  bill  of  discovery  on  account  of  latter's  want  of  integrity; 
Woodcock  v.  Beniiet,  1  Cow.  743,  13  Am.  Dec.  579;  Dade  v.  Madi- 
son, 5  Leigh,  405,  holding.  In  action  upon  note,  that  answer  of 
drawer  that  it  was  founded  upon  gaming  consideration  Is  not  evi- 
dence against  drawee,  no  other  evidence  being  given  and  notice 
being  denied  by  latter. 

Denied  In  Blakeney  t.  Ferguson,  14  Ark.  655,  650,  659,  660,  664, 
except  in  cases  where  codefendant,  by  admissions  or  otherwise, 
binds  himself  by  declaration  or  answer  of  other  codefendant  Criti- 
cised in  Dunn  v.  Graham,  17  Ark.  69,  and  Glenn  v.  Baker,  1  Md. 
Ch.  77,  78,  as  opposed  to  Maryland  doctrine  so  far  as  It  holds  answer 
of  defendant  evidence  against  codefendants  claiming  under  him. 
Limited  in  Schwarz  v.  Wendell,  Walk.  Ch.  296.  Criticised  in  Christie 
V.  Bishop,  1  Barb.  Ch.  116,  117,  121,  as  opposed  to  authority  In  so 
far  as  it  allows  answer  of  one  defendant  to  be  evidence  against  co- 
defendant;  Wright  V.  Bates,  13  Vt  351,  holding  that  such  answer 
should  not  be  evidence  against  codefendants,  except  such  as  .ac- 
quire title  subsequent  to  answer,  as  where  grantee  of  mortgagee  Is 
held  bound  by  his  grantor's  answer;  Pettit  v.  Jennings,  2  Rob.  (Va.) 
681,  holding  assignee  of  bond  not  affected  by  answer  of  assignor  or 
obligee,  his  codefendant,  though  bond  was  based  upon  gaming  con- 
sideration. Denied  in  Ward  *?.  Davidson,  2  J.  J.  Marsh.  445,  as  op- 
posed to  Kentucky  authority;  Jones  v.  Hardesty,  jlO  Gill  &  J.  415,  32 
Am.  Dec.  185,  as  opposed  to  an  otherwise  unbroken  series  of  anthor- 
ities,  both  English  and  American;  Winn  y.  Albert,  '2  Md.  Ch.  176,  as 
to  point  criticised  in  above  citations,  namely,  that  answer  of  defend- 
ant is  evidence  against  codefendant  claiming  under  him. 

Application  of  payments. —  Upon  debtor's  failing  to  direct  appli- 
cation, power  to  make  such  application  devolves  upon  creditor,  p.  27. 

Cited  and  rule  applied  in  Page  v.  Patton,  5  Pet.  310,  8  L.  137, 
holding  election  as  to  application  of  payments  conclusive;  note  to 
Lanusse  v.  Barker,  3  Wheat  155,  4  L.  359,  note,  upholding  creditor's 
right  to  apply,  in  default  of  debtor;  Wendt  v.  Ross,  33  Cal.  657,  hold- 
ing that  there  was  suf&dent  evidence  of  application  by  the  direc- 
tion of  one  or  agreement  of  both  parties;  Pickering  v.  Day,  3  Houst. 
538,  95  Am.  Dec.  310,  holding  that  creditor  may  exercise  his  option 
any  time  before  account  settled  or  action  brought;  National  Mahal  we 
Bank  v.  Peck,  127  Mass.  301,  34  Am.  Rep.  370,  upholding  right  of 
bank  holding  personal  and  official  notes  of  de];>ositor,  latter  bein^ 
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secured  by  surety's  indorsement,  to  apply  depositor's  account  to 
either  note,  though  secured  note  matured  first;  Shortridge  y.  Pardee, 
2  Mo.  App.  366,  holding  that  creditor  may  exercise  his  option  any 
time  before  suit  and  need  not  consult  debtor's  benefit;  Ghrlstnot  v. 
Montana  Gold,  etc.,  M.  Go.,  1  Mont.  48,  as  to  creditor's  right  to 
apply,  upon  default  of  debtor,  where  creditor  entitled  to  mechanic's 
lien  had  two  accounts  against  debtor;  National  Banl^  of  Newburgh 
T.  Bigler,  83  N.  Y.  64,  holding  that  creditor  may  apply  proceeds 
of  collateral  security  to  any  notes  due  when  money  is  received; 
Jones  V.  Benedict,  83  N.  Y.  86,  to  direct  point;  Bank  of  Galifomia 
Y.  Webb,  94  N.  Y.  472,  allowing  creditor  to  apply  more  than  a  year 
after  payments  made;  Gaston  y.  Barney,  11  Ohio  St  514,  allowing 
creditor  to  apply  to  unsecured  notes  regardless  of  Interests  of 
sureties  on  remalnihg  notes;  Jones  y.  Williams,  39  Wis.  308,  hold- 
ing that  debtor  must  have  had  opportunity  to  apply  and  failed  to 
do  so  before  creditor's  right  arises,  hence,  that  where  debtor  dies 
without  opportunity  to  apply  creditor's  right  does  not  arise. 

Application  of  payments. —  If  both  parties  fail  to  exercise  their 
power,  it  becomes  duty  of  court  to  apply  payments  equitably,  and 
it  will  so  apply  them  as  to  extinguish  first  those  debts  for  which 
security  is  most  precarious,  pp.  27,  28. 

This  is  a  recognized  leading  case  on  this  subject  Giting  cases 
have  affirmed  and  applied  the  rule  as  follows:  Page  y.  Patton, 
6  Pet.  310,  8  L.  137,  holding  that  debt  of  administrator  against 
estate  having  been  paid,  amount  should  be  credited  to  fund  out  of 
which  paid,  which,  under  facts  of  case,  was  not  administration  fund; 
Boody  Y.  United  States,  1  Wood.  &  M.  1G8,  F.  G.  1,636,  holding 
that  court  should  apply  to  oldest  debt;  W^hetmore  y.  Murdock,  3 
Wood.  &  M.  395,  F.  G.  17,510,  holding  that  if  one  demand  is  se- 
cured and  another  not,  court  will  apply  to  latter;  Schuelenburg  v. 
Martin,  1  McG.  350,  351,  2  Fed.  749,  750,  where  earlier  items  of 
account  were  secured  and  later  items  unsecured;  Nichols,  Shepherd 
&  Co.  Y.  Knowles,  3  McG.  479,  17  Fed.  495,  holding  that  presump- 
tion favors  application  to  least  secured  debt;  Goons  v.  Tome,  9  Fed. 
^36,  favoring  such  application  as  most  favorable  to  creditor;  Kort- 
lander  v.  Elston,  52  Fed.  184,  6  U.  S.  App.  283;  National  Bank  y. 
Mechanics'  Nat  Bank,  94  V.  S.  439,  24  L.  178,  holding  that  neither 
party  can  make  application  after  trial  begun;  The  Katie  O'Nell, 
65  Fed.  117,  118,  to  point  that  court  should  make  application  to 
least  secured  debt,  as  also  in  the  following:  Robinson's  Admrs.  y. 
Allison,  36  AUi.  531;  Randall  v.  Pettes,  12  Fla.  535;  Wilhelm  y. 
Schmidt,  84  111.  188;  King  v.  Andrews,  30  Ind.  430;  Bond  v.  Arm- 
strong, 88  Ind.  69;  Blanton  v.  Rice,  5  T.  B.  Mon.  254;  Mc- 
Daniel  y.  Barnes,  White  &  Go.,  5  Bush.  (Ky.)  186;  Poul- 
son  V.  Gollier,  18  Mo.  App.  608;  Goetz  v.  Piel,  26  Mo.  App. 
e41,  643;  Hilton  y.  Burley,  2  N.  H.  196;  Smith  y.  Steam  Mill, 
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66  N.  H.  615,  S4  AtL  154;  Clarksville  B.  &  L.  Assn.  v.  Stephens,  26 
N.  J.  Eq.  o56;  Webster  v.  Slngley,  53  Ala.  210,  25  Am.  Rep.  610, 
holding  that  mortgagor  receiving  money  from  mortgaged  property 
must  apply  to  mortgage  and  not  to  unsecured  debt;  Murdock  v. 
Clarke,  88  CaL  300,  26  Pac.  603,  holding  that  court  acting  in  ac- 
cordance with  justice  and  equity  will  respect  rights  of  both  parties; 
California  Nat.  Bank  v.  Ginty,  108  Cal.  153,  41  Pac.  40,  recognizing 
right  of  creditor  holding  collateral  security  to  have  it  applied  to 
least  secured  debt;  Stamford  Bank  v.  Benedict,  15  Conn.  443,  hold- 
ing, however,  that  court  will  not  apply  to  undue  debt  if  there  be 
one  already  due;  Snyder  v.  Robinson,  35  Ind.  315,  9  Am.  Rep.  741, 
where  purchaser  of  land  assumed  portion  of  mortgage  thereon 
and  later  made  general  payment  on  mortgage  debt,  which  court 
applied  to  portion  assumed  by  him;  First  Nat.  Bank  v.  HoUinsworth, 
78  Iowa,  577,  579.  43  N.  W.  537,  538,  to  point  that  payments  upon 
open  running  account  should  be  applied  to  items  in  order  of  date; 
Burks  V.  Albert;  4  J.  J.  Marsh.  99,  20  Am.  Dec.  211,  holding  that 
in  applying  payments,  court  will  prefer  note  upon  which  there  is 
no  surety  to  one  upon  which  there  is;  Lash  v.  Edgerton,  13  Minn. 
219,  holding  that  court  will  apply  to  interest  before  principal;  Hersey 
V.  Bennett,  28  Minn.  91,  41  Am.  Rep.  275,  9  N.  W.  593,  to  general 
rule;  Caldwell  v.  Wentworth,  14  N.  H.  438,  raising  an  exception  to 
general  rule  applying  payment  to  earliest  debt;  Stone  v.  Seymour, 
15  Wend.  24,  29,  31,  as  holding  that  court  must  consult  benefit  of 
creditor,  as  to  which  authorities  are  in  conflict;  Camp  v.  Smith, 
136  N.  Y.  201,  32  N.  E.  644,  where,  debtor  being  liable  to  creditor 
upon  individual  and  upon  Joint  debt,  it  was  queried  whether  court 
would  apply  payment  to  fonner;  Moss  v.  Adams,  4  Ired.  Eq.  53, 
where  creditor  was  allowed  to  apply  long  after  payment  to  least 
secured  debt,  debtor's  insolvency  intervening;  Patterson  v.  Bank, 
26  Or.  522,  38  Pac.  821,  applying  payments  to  oldest  items  in  ac- 
count regardless  of  rights  of  accommodation  indorser;  Stafford  v. 
Walker,  12  S.  &  R.  195,  applying  successive  payments  of  dues  so  as 
to  avoid  forfeiture  of  membership,  because  of  arrears;  Pierce  v. 
Sweet,  33  Pa.  St  157,  applying  payments  to  debts  as  to  which 
creditor  had  no  lien;  Morgan  v.  Tarbell,  28  Vt  504,  where  pay- 
ments to  partnership  taking  old  firm's  accounts  were  applied  to  old 
debts  rather  than  to  debts  of  new  firm;  Smith  v.  Loyd,  11  Leigh, 
516,  37  Am.  Dec.  622,  holding  that  court  should  consult  interests  of 
neither  party,  but  only  equity  of  case;  Chapman  v.  Commonwealth, 
25  Gratt.  747,  where  payments  to  officer  having  had  two  successive 
bonds  were  applied  to  bond  under  term  of  which  made;  Lingle 
V.  Cook's  Admrs.,  32  Gratt.  272,  applying  legacy  to  debt  from 
legatee  to  testator  and  discharging  sureties  thereon;  Smythe  v. 
New  England  Loan,  etc.,  Co.,  12  Wash.  427,  41  Pac.  185,  where 
in  case  of  Involuntary  payment  on  guaranty  it  was  held  that, 
application  should  be  to  unsecured  principal  rather  than  secured 
Interest;  Hempfield  R.  R.  Co.  v.  Thornburg,  1  W.  Va.  267,  applying 


6  Or.  29-61  Notes  on  U.  S.  Reports.  884 

right  of  way  payments  by  railroad  company  to  removal  of  buildings 
rather  than  price  of  land,  vendor  having  lien  for  latter;  Illsly  v. 
Grayson,  105  Iowa,  (587,  75  N.  W.  518,  affirming  rule  in  considering 
a  question  of  application  of  counterclaim  in  action  for  rent.  See 
also  M.  &  M.  Bank  v.  Evans,  9  W.  Va.  389,  where  cited  principle 
was  not  directly  applied;  note  to  Harker  v.  Conrad,  14  Am.  Dec. 
694.  Cited  arguendo,  in  Reed  v.  Board  of  Education,  39  Ohio  St. 
638. 

Criticised  In  Hersey  y.  Bennett,  28  Minn.  92,  41  Am.  Rep.  276, 
9  N.  W.  594,  applying  payments  to  earlier  items  of  continuous  ac- 
count, though  such  Items  might  be  satisfied  out  of  resulting  trust 
in  favor  of  crditor,  and  later  items  could  not  be;  Pattison  v.  Hull, 
9  Cow.  771,  as  opposed  to  weight  of  authority  requiring  court  to 
consult  benefit  of  debtor  rather  than  creditor;  Norris  v.  Beatty,  6  W. 
Va.  483;  Orleans  County  Nat.  Bank  v.  Moore,  112  N.  Y.  555,  550, 
8  Am.  St  Rep.  784,  785,  20  N.  E.  303,  364,  restricting  application  of 
rule  In  principal  case  to  voluntary  payments,  not  to  payments  by 
process  of  law  in  applying  which,  priority  and  security  are  disre- 
garded; Blackmore  v.  Granbery,  98  Tenn.  283,  39  S.  W.  230,  ad- 
hering to  Story's  rule  in  9  Wheat.  720,  6  L.  199,  Robinson  v.  Doolittle, 
12  Vt  249,  holding  that  application  by  court  should  be  to  greatest 
benefit  of  debtor. 

6  Cr.  29-51,  3  L.  143,  MARYLAND  INS.  CO.  v.  WOODS. 

Construction  of  insurance  policy  may  be  according  to  construc- 
tion given  it  in  commercial  world,  p.  46. 

Cited  to  this  point  in  General  Mut.  Ins.  Co.  v.  Sherwood,  14  How. 
362,  14  L.  456,  holding  that  such  construction  may  be  governed  by 
probable  intent  of  parties;  as  also  in  Hernandez  v.  Sun  Mut  Ins. 
Co.,  6  Blatchf.  325,  F.  C.  6,415. 

Blockade,  warning  as  to. —  Where  no  capture  is  to  be  made,  ex- 
cept of  vessels  previously  warned,  master  of  ship  is  not  bound  to 
inquire  elsewhere  than  of  blockading  squadron,  and  other  knowl- 
edge will  not  dispense  with  warning  off,  p.  49. 

Cited  to  this  point  in  Prize  Cases  (Hiawatha),  2  Biackf.  686,  17 
L.  482,  holding  that  vessel  cannot  be  captured  except  where  there 
Is  attempt  to  enter  after  warning  off. 

Denied  in  The  Revere,  2  Sprague,  117,  P.  C.  11,716.  holding  that 
only  vessels  ignorant  of  blockade  are  entitled  to  warning  off  and  In- 
dorsement 

Miscellaneous.— Cited  in  United  States  v.  Bearnes,  24  Fed.  Cas. 
1052,  as  to  power  of  admiralty  courts,  holding  that  court  has  fuU 
power  to  fine  party  who  takes  vessel  from  Its  custody  without 
permission. 
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Blockade. —  Under  Britisli  orders  of  April,  1804,  vessel  might  sail 
to  blockaded  port,  unless  warned  off,  p.  48. 

Marine  insurance. —  If  vessel  sail  to  port  within  policy,  although 
it  Intended  to  go  to  a  port  not  within  the  policy,  in  case  former 
should  be  blockaded,  this  is  not  a  deviation,  p.  47. 

6  Cr.  51,  52,  3  L.  149,  YOUNG  v.  GRUNDY. 

Pleading. —  If  answer  neither  admits  nor  denies  allegations  in 
bill,  they  must  be  proved  on  final  hearing.  Upon  question  of  dis- 
solution of  injunction  they  are  to  be  taken  as  true,  p.  51. 

Cited  and  principle  applied  In  United  States  v.  Low,  16  Pet.  168, 
10  L.  925,  applying  rule  to  allegations  of  location  of  claim  neither 
admitted  or  denied;  Brown  v.  Pierce,  7  Wall.  211,  212,  19  L.  136, 
holding  that  after  lapse  of  time,  however,  answer  taken  as  suffi- 
cient tends  to  prove  bill;  Board  of  Public  Works  v.  Columbia 
College.  17  Wall.  528,  21  L.  601,  where  allegations  In  bill  being 
denied  case  was  brought  up  on  pleadings  without  further  evidence; 
Robinson  v.  Cathcart,  2  Cr.  C.  C.  600,  F.  C.  11,946,  holding  answer 
evidence  for  defendant  so  far  as  responsive  to  bill,  pp.  601,  603,  to 
direct  point;  Rogers  v.  Marshall,  3  McC.  93,  13  Fed.  64;  Wooster 
V.  Muser.  20  Fed.  163,  where  answer  was  insufficient,  but  orator 
traversed  and  Joined  issue  and  was  required  to  overcome  denials 
and  maintain  his  bill;  Jones  v.  Lamar,  34  Fed.  470,  holding  that 
silence  as  to  point  upon  which  bill  in  terms  does  not  seek  discovery, 
does  not  warrant  decree  for  specific  amount;  Whittemore  v.  Patten, 
81  Fed.  528,  upholding  right  of  complainant  to  except  to  evasive 
answer  in  order  to  have  judgment  of  court  as  to  its  effect  as  denial 
or  admission;  Mason  v.  Jones,  16  Fed.  Cas.  1042,  applying  rule 
where  motion  was  to  dissolve  injunction  against  negotiating  notes 
alleged  to  be  vitiated  by  fraud;  Blakeney  v.  Ferguson,  14  Ark.  052, 
holding  that  complete  failure  to  answer  exception  taken  to  answer 
for  incompleteness  constitutes  admission;  W^artield  v.  Ganibell, 
1  Gill  &  J.  510,  holding  that  to  give  to  defective  answer  effect  of 
admission,  complainant  must  except  to  it;  Dugan  v.  Gittings.  3  Gill, 
165,  43  Am.  Dec.  319,  holding  tliat  answer  of  executrix  admitting 
possession  of  assets  does  not  admit  allegation  of  sufficiency  of  such 
assets;  Briesch  v.  McCauley,  7  Gill,  196,  holding  that  wliere  one 
defendant  answers  in  full,  but  others  do  not,  his  admissions  do  not 
conclude  them;  Gartman  v.  Jones,  24  Miss.  "  '<>,  holding  that  allega- 
tions not  responded  to  In  answer  are  In  issue,  and  decree  must 
accord  with  proof;  Brockway  v.  Copp,  3  Paige,  545;  McArthur  v. 
Phoebus,  2  Ohio.  424. 

Criticised  In  Neale  v.  Hagthrop,  3  Bland  Ch.  576,  579,  holding 
that  unanswered  allegations  in  bill  are  deemed  true  and  taken  pro 
confesso. 
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Appeal  does  not  lie  from  interlocutory  decree,  dissolving  Injunc- 
1tion,  p.  52. 

Cited  and  rule  applied  in  The  Palmyra,  10  Wheat  504,  6  L.  376, 
refusing  to  allow  division  of  cause  so  as  to  bring  up  part  on  ap- 
peal; Clark  V.  Shelton,  Hemp.  208,  F.  O.  2,833b;  Norton  v.  Hood, 
12  Fed.  705;  Blakely  v.  Fish,  Hemp.  12,  F.  O.  18,240,  refusing  to 
allow  appeal,  no  final  decree  being  shown;  Thomas  v.  Woolbrldge, 
23  Wall.  288,  23  L.  136,  refusing  to  allow  appeal  from  such  decree 
where  bill  was  not  dismissed  before  appeal;  Kirwan  v.  Murphy, 
170  U.  S.  209,  42  L.  1010,  18  S.  Ct.  593,  refusing  appeal  from  inter- 
locutory order  of  Circuit  Court  for  issue  of  temporary  injunction; 
Johnson's  Admrs.  v.  Henry's  Exrs.,  Minor,  13,  to  direct  point  refus- 
ing writ  of  error;  G arrow  v.  Carpenter,  4  Stew.  &  P.  345,  holding 
that  appeal  from  such  decree  does  not  revive  injunction;  Hicks  v. 
Michael,  15  Cal.  Ill,  nor  does  it  create  one  where  decree  appealed 
from  refused  injunction;  Kussell  v.  Pierce,  7  Port.  277,  refusing  to 
allow  writ  of  error  to  such  decree  \Vhere  enabling  statute  authorized 
appeal;  Andrews  v.  Loveland,  1  Colo.  10;  Nacoochoe  H.  M.  Co.  v. 
Davis,  40  Ga.  317,  requiring  final  judgment  before  allowing  writ  of 
error;  Pentecost  v.  Magahee,  4  Scam.  327,  intimating  that  where  bill 
merely  asks  for  injunction,  order  dismissing  injunction  might  be 
linal  and  appealable;  Cain  v.  Foote,  8  Blackf.  454,  lef using  writ  of 
error  in  like  case,  though  there  was  statutory  appeal  lost  through 
failure  to  perfect;  Ringgold's  Case,  1  Bland  Ch.  17,  holding  final 
^decree  not  always  necessary  to  appeal  in  Maryland;  Cohn  v.  Leh- 
man, 93  Mo.  584,  6  S.  W.  270,  refusing  to  allow  action  on  Injunction 
bond  until  final  decree  in  cause  where  given;  Browne  v.  Edwards, 
-etc..  Lumber  Co.,  44  Neb.  3G5,  62  N.  W.  1072;  Wood  v.  D wight,  7 
Johns.  Ch.  296,  holding  that  appeal  from  order  dissolving  injunction 
does  not  suspend  plaintiff's  right  to  proceed  with  his  execution. 

€  Cr.  52,  53,  3  L.  149,  EX  PARTE  WILSON. 

Habeas  corpus  is  not  the  proper  remedy  in  case  of  arrest  under 
civil  process,  p.  53. 

Cited  and  principle  applied  in  In  re  Barry,  136  U.  S.  613,  34  L. 
509,  42  Fed.  124,  refusing  habeas  corpus  to  determine,  between 
parents  living  apart,  right  to  custodj'  of  child;  Wilson  v.  Marshall 
of  D.  C,  1  Cr.  C.  C.  609,  F.  C.  17,822,  releasing  prisoner  on 
habeas  corpus  where  illegally  held  for  debt  greater  than  due; 
Bell  V.  State,  4  Gill,  305,  306,  45  Am.  Dec.  132,  refusing  habeas 
corpus  where  execution  issued  on  erroneous  judgment;  Peltier  v. 
Pennington,  14  N.  J.  L.  318,  refusing  habeas  corpus  where  sole 
question  was  as  to  regularity  of  process  and  validity  of  arrest; 
Cabe  V.  Cooper,  15  Johns.  156,  where  it  appeared  to  court  that 
habeas  corpus  did  not  applj  to  cases  of  imprisonment,  on  cure 
process. 
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Criticised  in  King  v.  McLean  Asylum,  64  Fed.  343,  21  U.  S.  App. 
481,  discussing  habeas  corpus  to  determine  custody  of  insane  person; 
Ex  parte  Rollins,  80  Va.  318,  2  Brock.  475,  F.  C.  11,558,  holding  that 
doubt  expressed  in  principal  case  no  longer  exists. 

6  Cr.  53-70,  8  L.  150.  ONEALE  v.  THORNTON. 

Municipal  corporations. —  Legislative  power  to  resell  lots  already 
sold  for  default  In  payment   contemplates  single  resale  only,  p.  67. 

Cited  and  quoted  in  Stoddart  v.  Smith,  5  Binn.  362,  construing 
similar  statute  as  constitutional  and  binding  upon  those  who  con- 
tract in  view  of  It;  New  Orleans,  etc.,  R.  R.  Co.  v.  City  of  New 
Orleans,  26  La.  Ann.  521,  as  to  general  legislative  control  over  cities, 
and  especially  as  to  power  of  legislature  to  grant  railroad  right  of 
way  through  street  in  New  Orleans;  Wilder  v.  Lumpkin,  4  Ga. 
220,  as  to  sacred  character  of  private  rights  against  ex  post  facto 
legislation. 

EstoppeL — By  selling  and  conveying  property  to  a  third  pur- 
chaser, the  commissioners  precluded  themselves  from  setting  up 
the  second  sale,  and  the  second  purchaser,  by  making  this  defense, 
affirmea  title  of  third  purchaser,  p.  70. 

6  Cr.  71^2,  3  L.  155,  KING  v.  DELAWARE  INS.  CO. 

Abandonment. —  Questions  whether  a  voyage  be  broken  up,  and 
whether  captain  was  justified  in  returning,  are  questions  of  law, 
p.  80. 

Abandonment. —  If  voyage  is  abandoned  by  reason  of  fear  of 
seizure  founded  on  false  information,  no  real  cause  for  seizure  exist- 
ing, underwriters  are  not  liable,  p.  81. 

No  citations. 

«  Cr.  82-86,  3  L.  160,  LEWIS  v.  HARWOOD. 

Assignability  of  bond. —  Where  particular  breaches  must  be  as- 
signed and  damages  estimated  by  jury,  bond  is  not  assignable 
under  Virginia  statute,  p.  85. 

Cited  and  applied  In  Winston  v.  Metcalf,  6  Ala.  760,  7  Ala.  841, 
holding  that  assignee  of  bond  given  for  hire  of  slaves  cannot  avail 
himself  of  obligor's  failure  to  keep  condition  as  to  clothing  slaves; 
Brown  v.  Chambers,  12  Ala.  707,  where  assignee  of  bond  with 
reciprocal  covenants  was  allowed  to  maintain  action  thereon  upon 
showing  performance  by  assignor;  Wilson  v.  McElroy,  2  S.  &  M. 
250,  construing  statute  authorizing  assignees  of  choses  in  action 
to  sue  thereon,  with  reference  to  assignment  of  judgments;  Shackle- 
ford  V.  Franks,  25  Miss.  53,  holding  nonassignable,  bond  conditioned 
to  be  void  upon  breach  of  warranty  therein;  Craig  v.  Craig,  1  Call 
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(Va.),  484,  holding  assignee  of  bond  with  collateral  conditions  can- 
not sue  thereon;  and  in  Henderson  v.  Hepburn,  2  Call.  (Va.),  238, 
holding  that  such  bond  is  nonassignable  under  act  of  1748. 

6  Cr.  86,  3  L.  161,  RIDDLE  v.  MANDEVILLE. 

Costs. —  Court  below,  upon  mandate  on  reversal  of  Its  Judgment 
In  chancery  suit,  may  award  costs  and  issue  execution  therefor, 
p.  86. 

Cited  and  rule  followed  In  Burnham  v.  Rangeley,  2  Wood.  &  M. 
419,  422,  F.  0.  2,177,  refusing  award  of  costs  to  defendant  when  bill 
dismissed  for  want  of  jurisdiction;  Tugman  v.  National  Steamship, 
24  Blatchf.  309,  30  Fed.  804,  holding  that  State  court  may  not  award 
costs  in  suit  wherein  it  has  been  determined  it  has  no  jurisdiction; 
United  States  v.  Southern  Fac.  R.  R.  Co.,  56  Fed.  866,  holding  that 
Circuit  Court  may  award  costs  in  favor  of  Unite«l  States  where 
mandate  from  Supreme  Court  directs  decree  in  favor  of  United 
States;  Elliott  v.  The  Leah  H.  Miller,  8  Fed.  Cas.  543,  holding  that 
it  rests  within  discretion  of  court  to  entertain  motion  for  reargu- 
ment  on  question  of  costs  after  decree. 
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Pleadingr.—  If  a  plea  to  any  count  of  the  declaration  is  bad,  Judg- 
ment for  defendant  cannot  be  sustained,  p.  125. 

Cited  to  this  point  in  Tucker  v.  Lee,  3  Cr.  O.  O.  686,  F.  O.  14,221. 
holding  that  general  verdict  for  plaintiff,  where  some  of  breaches 
of  contract  averred  in  the  contract  are  insufQcient,  is  bad  and  Judg- 
ment must  be  arrested. 

Pleading.— A  plea  that  a  State  governor  had  authority  to  convey 
State  lands,  in  answer  to  declaration  averring  that  the  legislature 
had  not  authority,  is  argumentative  and  bad,  p.  126. 

Cited  to  this  point  in  Roosevelt  v.  Fulton,  7  Cow.  76,  holding,  how- 
ever, that  such  plea,  though  bad  on  demurrer,  is  cured  by  verdict 

Pleading.— Declaration  need  not  assign  breach  in  the  words  of 
the  covenant  It  is  enough  that  it  shows  a  substantial  breach, 
p.  127. 

Approved  and  followed  In  Murphy  v.  Lawrence,  2  Ga.  262; 
Pumeroy  v.  Bruce,  13  S.  &  R.  189,  and  Smith  v.  Lloyd,  16  Gratt 
312. 

Amendment  of  pleading^  may  be  made  in  Supreme  Court  by 
consent  of  parties,  p.  127. 

Cited  and  practice  followed  in  Hudgins  v.  Kemp,  18  How.  534, 
15  L.  512;  Warren  v.  Moody,  9  Fed.  674,  where  amendments  were 
made  in  the  Circuit  Court  upon  appeal  from  the  District  Court; 
United  States  v.  Hopewell,  51  Fed.  800,  5  U.  S.  App.  137,  where  the 
doctrine  was' applied  upon  appeal  to  the  Circuit  Court  of  appeal; 
and  in  Fitchburg  v.  Nichol,  85  Fed.  870,  which  holds  that  a  defective 
allegation  of  citizenship  of  the  parties  may,  by  consent  of  the 
parties,  be  corrected  on  appeal  to  sustain  the  Judgment. 

Constitutional  law.— Grant  of  State  lands  may  be  made  by  the 
legislature,  p.  128. 

In  the  citing  case  of  Doe  v.  Mobile,  9  How.  469,  13  L.  220,  it  was 
held  that  a  grant  of  lands  of  congress  to  the  city  of  Mobile  did  not 
need  the  aid  of  a  patent  In  the  citing  cases  of  Strother  v.  Lucas, 
12  Pet  454,  9  L.  1154;  Angle  v.  Chicago,  etc.,  Ry.  Co.,  151  U.  S.  40; 
Farmers'  L.  &  T.  Co.  v.  Chicago,  etc.,  Ry.  Co.,  39  Fed.  151;  McNee 
V.  Donahue,  76  Cal.  502,  18  Pac.  440,  and  in  North  P.  R.  R.  Co.  v. 
Majors,  5  Mont  126,  2  Pac.  325,  it  is  said  that  *'  a  grant  may  be 
made  by  law,  as  well  as  by  a  patent  pursuant  to  law."  In  the  citing 
cases  of  Daggett  v.  Bonewitz,  107  Ind.  278,  7  N.  E.  901;  Dolph  v. 
Barney,  5  Or.  202,  and  Blakesly  v.  Caywood,  4  Or.  288,  it  is  held 
that  a  grant  of  lands  made  by  law  in  words  of  present  grant,  vests  an 
immediate  legal  estate  in  the  grantee.  In  the  citing  cases  of  Canal 
Co.  V.  Railroad  Co.,  4  Gill  &  J.  128,  and  Matheny  v.  Golden,  5  Ohio 
8t  366,  it  is  said  that  '*  a  State  may  contract  by  act  of  its  legis- 
lature/' and  that  "  a  legislature  has  the  capacity  to  contract"    In 
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Plscataqua  Bridge  v.  N.  H.  Bridge,  7  N.  H.  61,  6  Or.  128,  Is 
cited  as  sustaining  the  power  of  the  legislature  to  make  grants, 
though  the  Constitution  does  not  expressly  confer  it.  The  citation 
in  Houston,  etc.,  R.  R.  Co.  v.  Kuechler,  3G  Tex.  410,  respecting  the 
power  of  the  political  department  to  dispose  of  the  public  domain, 
probably  has  reference  to  this  holding. 

Constitutional  law.—  TJjiconstitutionality  of  a  statute  is  not  to  be 
affirmed  in  cases  of  doubt,  p.  128. 

This  language  has  been  quoted  from  in  whole  or  in  part,  and 
applied  in  the  following  cases:  Ogden  v.  Saunders,  12  Wheat.  294, 
6  L.  034;  Passenger  Cases,  Mr.  Justice  Daniels*  opinion,  7  How.  496, 
12  L.  791;  Legal  Tender  Cases,  12  Wall.  531,  20  L.  300;  Livingston 
Co.  V.  Darlington,  101  U.  S.  410,  25  L.  1017;  Civil  Right  Cases,  109 
U.  S.  27,  27  L.  845;  Brown  v.  Walker,  101  U.  S.  590,  40  L.  821.  16  S. 
Ct.  646;  Scott  v.  McDonald,  165  U.  S.  106,  41  L.  647,  17  S.  Ct.  274; 
Illinois  Central  R.  R.  Co.  v.  State,  20  Fed.  471;  Smith  v.  Fond  du 
Lac,  8  Fed.  295,  10  Biss.  427;  Singer  Mfg.  Co.  v.  Wright,  33  Fed. 
128;  United  States  v.  Goldman,  3  Woods,  194,  F.  O.  15,225;  Brown  v. 
Walker,  70  Fed.  48;  Baltimore,  etc.,  R.  R.  Co.  v.  Van  Ness,  4  Cr. 
C.  C.  600,  F.  C.  830;  United  States  v.  Rhods,  1  Abb.  52,  F.  C.  16,151; 
Owen  V.  Branch  Bank,  3  Ala.  262;  State  v!  Sorrells,  15  Ark.  679; 
Carpender  v.  Atherton,  25  Cal.  569,  572;  Cohen  v.  Wright,  22  Cal. 
308;  Bourland  v.  Hildreth,  26  Cal.  228;  Lick  v.  Faulkner,  25  Cal.  420; 
Olmstead  v.  Camp,  33  Conn.  551,  89  Am.  Dec.  228;  Cotton  v.  County 
Commissioners,  6  Fla.  614;  Wooley  v.  Watkins,  2  Idaho,  564,  22  Pac. 
105;  People  v.  Marshall,  1  Gilm.  689;  C.  D.  &  V.  R.  R.'Oo.  v.  Smith, 
62  111.  272,  14  Am.  Rep.  101;  Harmon  v.  Chicago,  140  111.  399,  29  N. 
E.  740;  Lafayette,  etc.,  R.  R.  Co.  v.  Geiger.  34  Ind.  199;  Coffman  v. 
Keightley,  24  Ind.  514;  M' Comas  v.  Krug,  81  Ind.  332,  42  Am.  Rep. 
139;  Nicholson  v.  Thompson,  5  Rob.  (La.)  391,  404;  Edwards  v. 
Dupuy,  21  La.  Ann.  695;  Fisher  v.  Auditor,  etc.,  39  La.  Ann.  450,  1 
So.  185;  State  v.  Taylor,  34  La.  Ann.  981;  Davidson  v.  Houston,  35 
La.  Ann.  493;  Kennebec  Purchase  v.  Laboree,  2  Me.  297,  11  Am. 
Dec.  97;  Spring  v.  Russell,  7  Me.  291;  Opinions  in  Personal  Liberty 
Laws,  40  Me.  586;  Eames  v.  Savage,  77  Me.  216,  52  Am.  Rep.  752; 
Ames  V.  Lake  Superior,  etc.,  R.  R.  Co.,  21  ^linn.  282;  State  v.  Fry, 
4  Mo.  177;  State  v.  Camp  Sing,  IS  Mont.  i:^8.  56  Am.  St.  Rep.  553, 

44  Pac.  517;  Evans  v.  Job,  8  Nev.  337;  Harris  v.  Vanderveer,  21  N. 
J.  Eq.  440;  Payne  v.  Mahon,  44  N.  J.  L.  215;  Baca  v.  Perez,  8  N.  Mex. 
196,  42  Pac.  Km;  Bloodgood  v.  M.  &  H.  R.  R.  Co.,  18  Wend.  50,  31 
Am.  Dec.  347;  Morris  v.  People,  3  Den.  394;  Newoll  v.  People.  7 
N.  Y.  122;  Metropolitan  Bank  v.  Van  Dyck,  27  N.  Y.  400;  Stanmire 
V.  Tyler,  3  Jones  L.  211;  Jacobs  v.  Smalhvood,  03  X.  C.  12(5;  Cin- 
cinnati,  etc.,  K.  R.  Co.  v.  Commissioners  of  Clinton  Co.,  1  Ohio  St 
83;  Opinion  of  Hitchcock,  C.  J.,  20  Ohio  App.  5;  Kneedler  v.  I>ane, 

45  Pa.  St.  310;  Sholleuberger  v.  Briutou,  52  Pa.  St.  58,  89;  State 
v.  Narragansett,  16  R.  I.  440,  16  AU.  906;  M'CuUough  v.  Brown,  41 
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S.  O.  234,  19  S.  B.  467;  Railroad  Co.  v.  Commissioners,  etc.,  36  Tex. 
407,  410;  Henderson  v.  Beaton,  opinion  of  Associate  Justice  Bonner, 
52  Tex.  38;  Brimm  v.  Jones,  11  Utah,  205,  39  Pac.  825;  Eyre  v. 
Jacob.  14  Gratt.  426,  73  Am.  Dec.  369;  Roberts  v.  Cocke,  28  Gratt, 
219;  Ah.  LIm  v.  Territory,  1  Wash.  159,  24  Pac.  588;  Bridges  v.  Shall- 
cross,  6  W.  Va.  508;  Newcomb  v.  Smith,  2  Pinn.  139. 

In  Sweet  v.  Rechel,  159  U.  S.  393.  40  L.  194,  16  S.  Ct.  46,  the 
court,  citing  Fletcher  v.  Peclj,  said:  "  It  Is  a  well-settled  rule  of 
constitutional  exposition,  tliat  if  a  statute  may  or  may  not  be,  ac- 
cording to  circumstances,  within  the  limit  of  legislative  authority, 
the  existence  of  circumstances  necessary  to  support  it  must  be 
presumed."  In  United  States  v.  Boyer,  85  Fed.  430,  it  Is  said:  "  The 
Judiciary  should  presume,  until  the  contrary  is  clearly  shown,  that 
there  has  been  no  transgression  of  power  by  congress.'*  In  In  re 
Smith,  2  Woods,  463,  F.  C.  12,996.  the  court,  in  making  the  citation, 
said:  **  The  court  ought  not  to  pronounce  a  law  unconstitutional, 
unless  its  incompatibility  be  then  decided  and  inevitable."  In  the 
citing  case  of  United  States  v.  Falrchlld,  1  Abb.  76,  F.  C.  15,067,  the 
court  said:  "  To  warrant  the  courts  in  setting  aside  this  law  as 
unconstitutional,  the  case  must  be  so  clear  that  no  reasonable  doubt 
can  be  said  to  exist".  But  see  Sadler  v.  Langham,  34  Ala.  321.  In 
the  citing  cases  of  Alabama  &  Florida  R.  R.  Co.  v.  Burkett,  42  Ala. 
87,  and  People  v.  Wilson,  15  111.  392,  it  Is  held  that  "  limitation  of 
power  of  the  State  legislature  should  be  strictly  construed."  In 
the  citing  case  of  Osborne  v.  Mayor,  etc.,  44  Ala.  499,  it  is  held  that 
"a  State  law,  and  for  like  reason  the  law  of  a  State  municipal 
corporation,  will  not  be  declared  unconstitutional  unless  it  is  clearly 
not  in  conformity  to  that  instrument."  In  the  citing  case  of  Thorne 
v.  San  ijranclsco,  4  Cal.  158,  Heydenfeldt,  J.,  said:  "  It  is  indis- 
putable now  that  a  law  will  not  be  declared  invalid,  unless  there 
is  a  clear  and  strong  conviction  of  its  repugnancy  to  the  Con- 
stitution." In  the  citing  case  of  People  v.  Scott,  9  Colo.  432,  12 
Pac.  613,  it  is  said  that  the  principles  announced  in  the  cited  case 
are  "  only  suggestions  to  be  considered  by  the  judiciary."  In  the 
citing  case  of  Fames  v.  Savage.  77  Me.  216,  52  Am.  Rep.  752,  It  is 
declared  that  the  presumption  is  in  favor  of  ine  validity  of  a 
statute,  "  and  it  Is  a  presumption  of  great  strength  —  all  the 
judges  and  writers  agree  on  that."  In  the  citing  case  of  Commis- 
sioners on  Inland  Fisheries  v.  Ilolyoke  Water  Power  Co.,  104  Mass. 
449,  6  Am.  Rep.  250,  It  is  said:  "  No  act  of  the  legislature  is  to  be 
declared  invalid  unless  its  repugnancy  to  the  Constitution  is  mani- 
fest and  unavoidable."  In  the  citing  case  of  Banlc  v.  Darliiinjton, 
50  S.  C.  363,  27  S.  E.  858,  It  is  held  that  a  statute  must  be  con- 
strued as  qualified  by  the  Constitution  upon  the  well-set  tied  prin- 
ciple that  a  statute  will  never  be  construed  as  unconstitutional 
when  it  can  be  in  way  possible  reconciled  with  the  Constitution. 

In  the  citing  case  of  Sears  v.  Cottrell,  5  Mich.  259,  the  court  said: 
"  The  power  of  declaring  laws  unconstitutional  should  be  exercised 
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with  extreme  caution,  and  never  where  serious  doubt  exists  as  to 
the  conflict  And  see  Mitchell  v.  Blodgett,  13  Mich.  151.  In  the 
citing  case  of  Whaley  v.  Whaley,  51  Mo.  86,  the  court  said:  "  When 
the  Constitution  restrains  the  exercise  of  legislative  power,  the  re- 
straint Itself,  and  the  terms  upon  which  it  is  imposed,  should  be 
so  construed  as  to  sustain  the  power  as  exercised  unless  such  con- 
struction is  clearly  unconscionable."  In  the  citing  case  of  George 
V.  Concord,  45  N.  H.  437,  it  is  said:  "  Courts  will  never  decree  a 
statute  void,  unless  the  nullity  and  Invalidity  of  the  act  are  placed 
in  their  Judgment  beyond  a  reasonable  doubt."  In  the  citing  case 
of  Williams  v.  Bank  of  Michigan,  7  Wend.  556,  it  is  held  that  one 
State  will  not  inquire  Into  the  constitutionality  of  a  law  of  another 
State  or  territory.  In  the  citing  case  of  Wooley  v.  Watkins,  2  Idaho, 
564,  22  Pac.  105,  it  is  said:  **  More  than  three-quarters  of  a  century 
ago,  that  great  lawyer  and  eminent  jurist.  Chief  Justice  Marshall, 
announced  a  rule  of  interpretation  in  cases  involving  alleged  co)i- 
fllcts  between  statutes  and  constitutions,  which  has  ever  since 
commanded  the  respect  of  courts  of  Justice." 

The  principles  of  the  cited  case  have  been  held  to  apply  to  the 
construction  of  the  Constitution  as  to  the  governor's  power  of  ap- 
pointment, Nicholson  V.  Thompson,  6  Rob.  (La.)  391,  404;  and  to  the 
sustaining  of  the  validity  of  a  constitutional  amendment,  Koehler  v. 
Hill,  60  Iowa,  588,  14  N.  W.  761.  They  have  been  cited  and  applied 
In  support  of  the  constitutionality  of  a  State  insolvency  law,  Ogden 
V.  Saunders,  12  Wheat.  294,  6  L.  634;  of  a  State  law  taxing  alien 
passengers  upon  their  arrival  In  port,  Passenger  Cases,  7  How.  496, 
12  L.  791;  of  the  legal  tender  acts  of  congress,  Legal  Tender  Cases, 
12  Wall.  531,  20  L.  306;  Lick  v.  Falkner,  25  Cal.  420;  Metropolitan 
Bank  v.  Van  Dyke,  27  N.  Y.  460;  ShoUenberger  v.  Brlnton,  52  Pa.  St. 
58,  89;  of  an  act  establishing  a  State  reform  school,  and  authorizing 
municipal  corporation  to  devote  money  to  secure  Its  locatino.  Liv- 
ingston Co.  V.  Darlington,  101  U.  S.  410,  25  L.  1017;  of  the  civil 
rights  act  of  congress.  Civil  Rights  Cases,  109  U.  S.  27,  27  L.  845, 
dissenting  opinion;  United  States  v.  Rhodes,  1  Abb.  52,  P.  C.  16,151; 
of  a  law  suppressing  the  manufacture  of  oleomargarine,  Powell  v. 
Pennsylvania,  127  U.  S.  685,  32  L.  256,  8  S.  Ct  990;  of  the  act  of 
congress  compelling  testimony  before  the  interstate  commerce 
commission,  Interstate  Commerce  Commission  v.  Brlmson,  154  TJ. 
S.  478,  38  L.  1058,  14  S.  Ct  1133;  Brown  v.  Walker,  161  U.  S.  596, 
40  L.  821,  16  S.  Ct.  646,  70  Fed.  48;  of  a  law  authorizing  a  city  to 
take  lands  for  public  use,  under  the  police  power,  prior  to  making 
compensation.  Sweet  v.  Rechel,  159  U.  S.  393,  40  L.  194,  16  S.  Ct 
46;  of  acts  authorizing  municipal  corporations  and  counties  to  sub- 
scribe to  railroad  stock,  Smith  v.  Fond  du  Lac,  8  Fed.  295,  10  Blss. 
427;  Ex  parte  Selma,  etc.,  R.  R.  Co.,  45  Ala.  728,  733,  6  Am.  Rep. 
727,  732;  Cotton  v.  County  Comrs.,  6  Fla.  614;  C.  D.  &  V.  R.  R.  Co. 
v.  SmiUi,  62  111.  272,  14  Am.  Rep.  101;  Lafayette,  etc.,  R.  R.  Co.  v. 
Gelger,  34  Ind.  199;  Stewart  v.  Supervisors,  30  Iowa,  15,  1  Am.  Rep. 
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242;  Cincinnati,  etc.,  R.  R.  Co.  v.  Commissioners,  1  Ohio  St.  83,  20 
Ohio  App.  5;  Sharpless  v.  Mayor,  21  Pa.  St  164,  59  Am.  Dec.  769; 
of  a  State  law  imposing  a  tax  upon  sewing  machine  companies. 
Singer  Mfg.  Co.  v.  Wright,  33  Fed.  128;  of  the  act  of  congress 
against  the  intimidation  of  voters,  United  States  v.  Goldman,  8 
Woods,  194,  F.  C.  15,225;  of  the  bankrupt  law  of  1873,  In  re  Smith, 
2  Woods,  463,  F.  C.  12,996;  of  the  pension  act  of  1864,  United  States 
V.  Fairchlld,  1  Abb.  76,  F.  0.  15,067;  of  the  law  authorizing  con- 
demnation of  lands  for  railroads,  Baltimore,  etc.,  R.  R.  Co.  v.  Van 
Ness,  4  Cr.  C.  C.  600,  F.  C.  830;  of  a  postal  law,  United  States  v. 
Hall,  26  Fed.  Cas.  77;  of  naval  court-martial  law,  United  States  v. 
Mackenzie,  30  Fed.  Cas.  1162;  Bloodgood  v.  M.  &  H.  R.  R.  Co.,  18 
Wend.  50,  31  Am.  Dec.  '347;  of  laws  establishing  State  banks,  Owen 
Y.  Branch  Bank,  3  Ala.  262;  People  v.  Marshall,  1  Glim.  (111.)  689; 
of  a  law  allowing  the  nomination  of  a  Judge  by  consent  of  parties, 
when  the  Judge  is  disqualified,  Alabama  &  Florida  R.  R.  Co.  v. 
Burkell,  42  Ala.  87;  of  a  State  act  enforcing  the  fourteenth  amend- 
ment to  the  Federal  Constitution,  McElvain  y.  Mudd,  44  Ala.  78;  of 
a  law  changing  the  charter  of  a  municipal  corporation.  Mayor,  etc. 
T.  Dargan,  45  Ala.  318;  of  various  State  acts  relating  to  Judges  and 
counties.  State  v.  Sorrello,  15  Ark.  679;  Edwards  v.  Dupuy,  21  La. 
Ann.  695;  Harris  v.  Vanderveer,  21  N.  J.  Eq.  440;  Skinner  v.  Col- 
lector, 42  N.  J.  L.  410;  Payne  v.  Mahon,  44  N.  J.  L.  215;  Morris  v. 
People,  3  Den.  394;  Grant  Co.  v.  Sels,  5  Or.  245;  Trlbou  v.  Strow- 
bridge,  7  Or.  159;  Cresap  v.  Gray,  10  Or.  349;  Henderson  v.  Beaton, 
52  Tex.  38;  of  a  retrospective  redemption  act,  Thorne  v.  San  Fran- 
cisco, 4  Cal.  158. 

Elsewhere  this  doctrine  is  relied  upon  in  affirming  the  constitution- 
ality of  an  act  imposing  test  oaths  of  allegiance,  Cohen  v.  Wright, 
22  Cal.  308;  contra,  Murphy  v.  Glover,  41  Mo.  373,  382;  of  an  act 
allowing  soldiers  to  vote,  Bourland  v.  Hildreth,  dissenting  opinion 
of  Sanderson,  J.,  26  Cal.  228;  contra,  Twltchell  v.  Blodgett,  13  Mich. 
151;  of  a  specific  contract  act  Carpentier  v.  Athertou,  25  Cal.  572, 
569;  of  a  fiowage  act,  Olmstead  v.  Camp,  33  Conn.  551,  89  Am.  Dec. 
228;  of  a  local  option  liquor  law.  Territory  v.  O'Connor,  5  Dak.  413, 
41  N.  W.  752;  People  v.  Collins,  3  Mich.  404;  contra,  Maize  v.  State, 
4  Ind.  344;  of  an  act  disfranchising  a  voter  for  nonpayment  of  taxes, 
Frleszleben  v.  Shallcross,  9  Houst.  108,  111,  19  Atl.  595,  597;  of  a 
municipal  license  tax  upon  boats  and  vessels,  Harmon  v.  Chicago, 
140  HI.  399,  29  N.  E.  740;  of  an  act  changing  the  inchoate  right  of 
dower,  Noel  v.  Ewing,  9  Ind.  43;  of  acts  authorizing  municipal 
appropriations  for  bounties  to  volunteers,  Coffman  v.  Keightley,  24 
Ind.  514;  Speer  v.  School  Directors,  50  Pa.  St.  158;  of  an  act  author- 
izing the  removal  of  an  officer  for  intoxication,  McComas  v.  Krug, 
81  Ind.  332,  42  Am.  Rep.  139;  of  an  act  for  the  suppression  of  in- 
temperance, Santo  V.  State,  2  Iowa,  208,  63  Am.  Dec.  506;  of  an 
act  requiring  Judicial  advertisements  in  French  as  well  as  English, 
DayidBon  v.  Houston,  35  La.  Ann.  493;  of  personal  Uberty  laws 
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respecting  fugitive  slaves,  Opinions  of  Judges  Appleton  and  Kent, 
46  Me.  580;  of  acts  relating  to  canals,  Spring  v.  Russell,  7  Me,  291; 
Newell  V.  People.  7  N.  Y.  122;  of  an  act  amending  a  corporate 
charter  under  reserved  power,  Commissionors  on  Inland  Fislieries 
V.  Holj'oke  Water  Co..  104  Mass.  449,  C  Am.  Rep.  250;  Ames  v.  Lake 
Superior,  etc.,  R.  R.  Co.,  21  Minn.  282;  of  an  act  granting  a  divorce. 
State  V.  Fry,  4  Mo.  177;  of  laws  relating  to  taxes  and  revenue, 
State  V.  Cumberland  &  Pennsylvania  R.  R.  Co.,  40  Md.  54;  Sears  v. 
Cottrell,  5  Mich.  259;  Whaley  v.  Whaley,  51  ^lo.  :iO;  State  v.  Camp 
Sing,  18  Mont  138,  56  Am.  St.  Rep.  553,  44  Pac.  517;  Ash  v.  Parkin- 
son, 5  Nev.  35;  of  an  act  equalizing  loans  to  depositors  in  insolvent 
savings  banks,  Simpson  v.  Savings  Bank,  56  N.  H.  409,  22  Am.  Rep. 
493;  of  the  judiciary  act  of  congress  giving  original  but  not  exclusive 
jurisdiction  of  controversies  when  another  State  is  a  party,  Dela- 
tield  v.  State,  26  Wend.  217;  of  a  retrospective  stay  law,  Jacobs  v. 
Smallwood,  dissenting  opinion  of  Rodman,  J.,  63  N.  C.  120;  of  the 
conscription  act  of  congress  of  1863,  Kneedler  v.  Lane,  45  Pa.  St 
310;  of  acts  taxing  litigation,  Harrison  v.  Willis,  7  Heisk.  44,  19  Am. 
Rep.  009;  and  collateral  ir.heritance.  Eyre  v.  Jacob,  14  Gratt.  420, 
73  Am.  Dec.  309;  and  the  occupation  of  attorney,  Languille  v.  State, 
4  Tex.  App.  322;  of  an  act  to  prevent  opium  smoking.  Ah  Lim  v. 
Territory,  1  Wash.  159,  24  Pac.  588;  and  of  various  other  State  acts, 
Demott  V.  Swaim,  5  Stew.  &  P.  308;  Citizens'  M.  I.  Co.  v.  Lott  45 
Ala.  190;  Wilder  v.  Lumpkin,  4  Ga.  212,  215;  State  v.  County  Judge, 
2  Iowa,  283;  State  v.  Taylor,  34  La.  Ann.  981;  Fisher  v.  Auditor,  etc., 
39  La.  Ann.  450,  1  So.  885;  Kennebec  Purchase  v.  Laboree,  2  Me. 
297,  11  Am.  Dec.  97;  Eames  v.  Savage,  77  Me.  216,  52  Am.  Rep.  752; 
Mayor  v.  State,  15  Md.  389;  Curry er  v.  Merrill.  25  Minn.  4,  33  Am. 
Rep.  452;  Evans  v.  Job,  8  Nev.  337;  State  v.  Narragansett,  16  R.  L 
440,  16  Atl.  906;  Railroad  Co.  v.  Commissioners.  36  Tex.  407;  Brimra 
V.  Jones,  11  Utah,  205,  39  Pac.  825;  Danville  v.  Pace,  25  Gratt  9,  18 
Am.  Rep.  6(>8;  Roberts  v.  Cooke,  28  Gratt  208;  Bridges  v.  Shallcross, 
6  W.  Va.  508;  Newcomb  v.  Smith,  2  Pinn.  139. 

The  following  cases  while  citing  and  approving  the  principles  of 
Fletcher  v.  Peck  as  applied  to  cases  where  the  unconstitutionality 
of  an  act  is  a  matter  of  doubt,  also  affirm  and  apply  the  doctrine 
of  that  case  in  regard  of  the  duty  of  the  court  to  hold  an  act 
imconstitutional  In  a  clear  case,  and  have  held  various  statutes  un- 
constitutional, Illinois  Central  R.  R.  Co.  v.  Stone,  20  Fed.  471;  Sad- 
ler V.  Laugham,  34  Ala.  321;  Eason  v.  State,  11  Ark.  480;  Patterson 
V.  Temple,  27  Ark.  200;  People  v.  Scott,  9  Colo.  432,  12  Pac.  013;  Mun 
V.  Georgia,  1  Ga.  210;  Bank  of  St  Mary's  v.  State,  12  Ga.  498;  Maize 
V.  State,  4  lud.  341;  State  v.  SpringQeld,  6  Ind.  87;  State  v.  Fagan, 
22  La.  Ann.  557;  (Uoss  v.  Rice,  dissenting  opinion,  71  Me.  258; 
Murpliy  v.  Glover,  41  Mo.  382;  Newell  v.  People,  7  N.  Y.  109;  Stan- 
mire  V.  Taylor,  3  Jones  L.  211;  McCullough  v.  Brown,  41  S.  0.  234. 
19  S.  E.  407;  Atkins  v.  Randolph,  31  Vt  242. 
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Constitutional  law.— Corruption  or  Improper  motives  of  legis- 
lature in  passing  a  bill  cannot  be  inquired  into  In  suit  between 
private  individuals  upon  question  growing  out  of  such  bill,  p.  131. 

This  portion  of  Chief  Justice  Marshall's  opinion  has  been  cited 
with  approval  in  the  following  cases:  Dodfee  v.  Woolsey,  18  How. 
371,  15  L.  418;  United  States  v.  Des  Moines,  etc.,  Co..  142  U.  S. 
545,  35  L.  1109,  12  S.  Ct.  318;  United  States  v.  Old  Settlers,  148 
U.  S.  4C6,  37  L.  523,  13  S.  Ct.  G66;  Angle  v.  Chicago,  etc.,  R.  R.  Co., 
151  U.  S.  17,  38  L.  64,  14  S.  Ct.  246;  Farmers'  L.  &  T.  Co.  v.  Chicago, 
etc.,  Ry.  Co.,  39  Fed.  154,  155,  151  U.  S.  43,  45;  Ex  parte  Newman, 
9  Cal.  515;  First  Society  v.  Piatt,  12  Conn.  192;  Bartlett  v.  Kennedy, 
15  Conn.  334;  State  v.  Blalie,  69  Conn.  75,  36  Atl.  1022;  Macon,  etc., 
R.  Co.  V.  Little,  45  Ga.  389;  Wright  v.  Defrees,  8  Ind.  303;  Miners' 
Banlt  V.  United  States,  1  G.  Greene,  565;  Corbin  v.  Marsh,  2  Duv. 
198;  ElmondorfC  v.  Carmichael,  3  Lltt.  482,  14  Am.  Dec.  95; 
Jones  V.  Chiles,  4  J.  J.  Marsh,  613;  Villavaso  v.  Barthet,  39 
La.  Ann.  258,  1  So.  607;  State  v.  Fagan,  22  La.  Ann.  548;  Frederick 
V.  Gill,  38  Mo.  527;  Tennant's  Case,  3  Neb.  429;  Gibson  v.  Mason,  5 
Nev.  299;  Jersey  City,  etc.,  R.  R.  Co.  v.  Jersey  City,  etc.,  R.  R.  Co.,  20 
N.  J.  Eq.  76;  People  v.  Devlin,  33  N.  Y.  279,  88  Am.  Dec.  383;  State 
V.  Cincinnati  G.  L.  Co.,  18  Ohio  St.  300;  Jones  v.  Jones,  12  Pa.  St, 
357,  51  Am.  Dec.  615;  Sharpless  v.  Mayor,  21  Pa.  St.  163,  59  Am. 
Dec.  767;  Ilelsey  v.  Gaines,  2  Lea,  356;  Crutchfield  v.  Car  Works,  8 
Baxt  245;  Lynn  v.  Polk,  8  Lea,  218,  233,  298;  State  v.  Cunningham, 
81  Wis.  509,  51  N.  W.  738;  49  Am.  Dec.  621,  note,  51  Am.  Dec.  623, 
note. 

In  Dodge  v.  Wolsey,  18  How.  371,  15  L.  418,  Mr.  Justice  Campbell 
said:  "The  courts  cannot  look  to  the  corruption,  the  blindness,  nor 
the  mischievous  effects  of  State  legislations  to  determine  its  binding 
operation."  In  United  States  v.  Des  Moines,  etc.,  R.  R.  Co.,  142  U. 
S.  545,  35  L-  1109,  12  S.  Ct  318,  the  court  said:  "Although  it  has 
sometimes  been  argued  at  the  bar  that  the  courts  ought  to  inquire 
Into  the  motives  of  the  legislature  when  fraud  and  corruption  are 
alleged,  and  annul  their  action  if  the  allegations  were  established, 
the  argument  has  in  no  case  been  acceded  to  by  the  judiciary,  and 
they  have  never  allowed  the  inquiry  to  be  entered  Into."  In  Angle 
V.  Chicago,  etc.,  R.  R.  Co.,  151  U.  S.  17,  18,  38  L.  64,  14  S.  Ct.  246, 
the  court  citing  the  rule  in  Fletcher  v.  Peck,  at  length,  said:  "The 
ruj«^  upon  which  this  decision  rests  has  been  followed  in  many 
ca.ses  and  has  become  a  settled  rule  of  jurisprudence."  In  United 
States  V.  Old  Settlers,  148  U.  S.  406,  37  L.  523,  13  S.  Ct.  OGG,  the 
Supreme  Court  appro^t?d  of  the  action  of  the  Court  of  Claims  in 
declining  to  go  behind  tne  treaty  of  1840,  upon  the  ground  that  It 
was  not  witliin  the  province  of  a  court,  either  of  law  or  equity,  to 
determine  that  a  treaty  or  an  act  of  congress  had  been  procured  by 
duress  or  fraud  and  declare  it  inoperative  for  tliat  reason.  In  First 
Society  v.  Piatt,  12  Conn.  192,  it  was  held  that  a  resolution  of  the 
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general  assembly  could  not  be  disregarded  as  constructively  fraud- 
ulent for  want  of  notice  to  an  ecclesiastical  society  affected  by  it 
In  State  v.  Blake,  69  Conn.  75,  36  Atl.  1022,  it  is  held  that  it  cannot 
be  shown  that  the  legislature  was  misled  or  acted  under  a  mistake 
in  its  action.  In  Elmondorff  v.  Garmichael,  3  Litt.  482,  14  Am.  Dec. 
95,  the  court  said:  "  No  instance,  It  is  believed,  can  be  found  of 
either  estoppel  being  allowed  to  operate  or  fraud  to  be  charged 
against  the  crown  of  England,  or  the  commonwealth  of  America." 
In  Jones  y.  Chiles,  4  J.  J.  Marsh.  613,  the  court,  in  its  opinion, 
said:  "Fraud  cannot  be  imputed  to  the 'government,  nor  Is  there 
in  her  grants  any  warranty,  express  or  implied."  In  Corbin  v. 
Marsh,  2  Duv.  198,  the  court  said:  **  This  court  must  look  only  to 
the  power,  and  never  presume  an  unconstitutional  motive  for  its 
exercise."  In  Jones  v.  Jones,  12  Pa.  St  357,  51  Am.  Dec.  615,  it  was 
held  that  evidence  was  inadmissible  to  show  that  a  divorce  granted 
by  the  legislature  was  obtained  by  fraud  or  falsehood,  or  that  one 
of  the  members  of  the  legislature  misrepresented  the  facts."  In 
Lynn  v.  Polk,  8  Lea,  218,  233,  298,  It  was  held  that  bribery  of  the 
legislature  could  not  be  shown  to  invalidate  an  act"  In  Tennant's 
Case,  3  Neb.  429,  Mason,  C.  J.,  held  that  this  doctrine  was  also 
applicable  to  the  motive  of  the  executive  in  Issuing  a  proclamation 
to  convene  the  legislature.  In  the  citing  cases  of  Bartlett  v.  Kings- 
ley,  15  Conn.  334;  Villavaso  v.  Barthet,  39  La.  Ann.  258,  1  So.  607; 
Crutchfield  v.  Car  Works,  8  Baxt  245;  and  Jersey  City,  etc.,  R.  R. 
Co.  V.  Jersey  City,  etc.,  R.  R.  Co.,  20  N.  J.  Bq.  76,  it  was  held  that 
the  same  principles  which  forbid  an  investigation  into  the  motives 
of  the  State  legislature  forbid  such  investigation  into  the  motives 
of  a  municipal  legislature  in  the  passage  of  a  municipal  ordinance; 
and  that  such  ordinance  could  not  be  avoided  for  illegal  intention, 
or  for  fraud  in  its  procurement.  But  see  contra,  State  v.  Cincinnati 
G.  L.  Co.,  18  Ohio  St  300. 

Bona  fide  purchasers  for  value,  without  notice  of  fraud,  as  be- 
tween a  prior  grantor  and  grantee,  are  protected  from  rescission  on 
account  of  it,  pp.  132,  133,  134,  135. 

This  doctrine  in  regard  to  the  protection  of  bona  fide  purchasers 
for  value,  without  notice  of  a  secret  fraud  or  concealed  defect  has 
been  expressly  approved  and  applied  in  the  following  cases:  Coch- 
ran V.  Cobb,  43  Ark.  184,  applying  it  to  a  purchase  of  State  swamp 
lands  in  levee  bounds,  and  holding  that  where  the  contract  was 
executed  by  conveyance  and  the  lands  had  passed  into  the  hands 
of  innocent  third  parties  for  value,  the  State  was  estopped  by  its 
own  grant  to  resort  to  the  land;  Bleecker  v.  Bond,  3  Wash.  C.  C. 
542,  F.  C.  1,534,  bona  fide  purchasers  from  the  State  of  Georgia  were 
held  protected;  Johnston  v.  Smith,  21  Tex.  729,  holding  that  in 
case  of  a  grant  by  the  government,  parol  evidence  of  fraud  in 
obtaining  the  grant  should  not  be  permitted  to  impeach  the  grant 
in  the  hand's  of  bona  fide  purchasers  after  a  great  lapse  of  time. 
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In  Smith  T.  Ewlng.  11  Sawy.  G4,  23  Fed.  747;  Quick  v.  Mllligan, 
108  Ind.  423,  58  Am.  Kep.  52,  9  N.  E.  395;  Broussard  v.  Broussard, 
45  La.  Ann.  1089,  13  So.  701;  Blanchard  v.  CastlUo,  19  La.  364; 
Hubbard  v.  Greeley,  84  Me.  347,  and  Somes  v.  Brewer,  2  Pick.  201, 

13  Am.  Dec.  417,  the  doctrine  was  applied  to  the  protection  of  a 
bona  fide  purchaser  from  a  defrauded  grantor.  In  Myers  v.  Sanders, 
7  Dana,  519,  it  was  applied  to  the  protection  of  a  bona  fide  pur- 
chaser under  a  sheriff's  deed,  made  with  fraudulent  collusion; 
in  Jackson  v.  Henry,  10  Johns.  197,  G  Am.  Dec.  331,  to  the  pro- 
tection of  a  bona  fide  purchaser  under  a  sale  of  mortgaged  property 
against  xisury  in  the  mortgage  debt.  In  Paddock  v.  Fish,  10  Fed. 
128;  Wood  v.  Mann,  1  Sumn.  510,  F.  C.  17,951;  Thames  v.  Rembert, 
G3  Ala.  571;  Paige  v.  O'Neal,  12  Cal.  497;  George  v.  Kimball,  24  Pick. 
239;  Thomas  v.  Mead,  8  ilart.  (N.  S.)  343,  19  Am.  Dec.  187;  Water 
V.  Riggin,  19  Md.  554;  Wineland  v.  Coonce,  5  Mo.  300,  32  Am.  Dec. 
323;  Gordon  v.  Haywood,  2  N.  H.  403;  Savings  Bank  v.  Mead,  63  N. 
H.  436;  82  Am.  Dec.  248;  Anderson  v.  Roberts,  18  Johns.  531,  9  Am. 
Dec.  242;  Mateer  v.  Hissim,  3  Pen.  &  W.  165;  Sawtelle  v.  Weymouth, 

14  Wash.  27,  43  Pac.  1103,  and  Simms  v.  Morse,  2  Fed.  329,  4 
Hhghes,  583,  the  doctrine  was  applied  to  the  protection  of  bona  fide 
purchasers  of  property  conveyed  In  fraud  of  the  creditors  of  the 
grantor.     In  Danbury  v.  Robinson,  14  N.  J.  Eq.  219,   it  Is  held 
that  the  rights  of  such  a  bona  fide  purchaser  are  not  affected  or  im- 
paired by  the  fact  that  Judgments  were  reversed  against  the  fraud- 
ulent grantor  prior  to  the  conveyance.    But  in  the  citing  case  of 
Agricultural  Bank  v.  Dorsey,  Freem.  Ch.  343,  it  was  held  that  the 
protection  of  bona  fide  purchasers  against  the  creditors  of  the 
grantor  does  not  extend  to  a  purchase  or  a  mortgage  for  a  pre- 
existing debt.    In  Miles  v.  Oden,  8  Mart.  (N.  S.)  227,  19  Am.  Dec. 
183,  it  was  held  that  the  protection  of  a  bona  fide  purchaser  from 
the  fraud  of  the  vendor,  applies  to  the  protection  of  a  bona  fide  pur- 
chaser of  a  note  given  to  the  vendor  upon  fraudulent  transfer  of 
his  property.    In  Henninger  v.  Heald,  52  N.  J.  Eq.  439,  29  Atl.  194, 
it  is  held  that  the  doctrine  of  the  protection  of  a  bona  fide  pur- 
chaser without  notice  of  a  prior  equity,  arising  out  of  fraud,  ex- 
tends to  the  protection  of  the  grantee  of  such  grants,  though  he 
had  notice  of  the  fraud  if  he  was  not  a  participant  therein.     In 
Gilman  v.  Hamilton,  16  111.  232,  it  is  held  that  the  doctrine  ap- 
plies to  the  protection  of  a  bona  fide  purchaser  at  a  judicial  sale 
under  a  voidable  decree  of  sale.    In  Barrow  v.  Bispham,  11  N.  J.  L. 
116,  It  was  held  that  the  doctrine  does  not  extend  to  the  assign- 
ment of  a  chose  in  action,  the  purchaser  of  which,  however    bona 
fide,  must  abide  by  the  case  of  the  one  from  whom  he  bought. 
Cited  also  arguendo,  on  question  of  Spanish  title  in  Chew  v.  Calvit,. 
Walt.  (Miss.)  61. 

Constitutional  law. —  A  party  should  not  be  Judge  in  his  own 
cause,  and  if  the  legislature  claiui  tliis  right  it  must  be  governed  by 
equitable  and  legal  rules,  pp.  132,  133. 
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Cited  in  Clyma  v.  Kennedy,  &i  Conn.  318,  42  Am.  St  Rep.  190, 
29  Atl.  539,  holding  a  justice  of  the  peace  not  qualified  to  decide 
a  criminal  action  for  a  newspaper  libel  against  himself  upon  com- 
plaint of  a  grand  Juror. 

Constitutional  law. —  In  general  it  is  competent  for  one  legisla- 
ture to  repeal  any  act  which  it  was  competent  for  a  former  legis- 
lature to  pass,  and  one  legislature  cannot  abridge  the  powers  of  its 
successors,  pp.  135-143. 

This  proposition  is  approved  in  Gilleland  v.  Schuyler,  9  Kan.  580; 
State  V.  Dews,  Charlt.  (Ga.)  412,  419;  Bank  v.  Bond.  1  Ohio  St.  040; 
Sandusky  Bank  v.  Wilbur,  7  Ohio  St.  497,  and  Dartmouth  College  v. 
Woodward,  1  N.  H.  132,  135.  In  the  citing  case  of  Smith  v.  West- 
cott,  17  R.  I.  3G7,  22  Atl.  281,  it  is  held  that  the  legislature  may 
transfer  the  custody  of  funds  held  upon  a  public  trust  from  one  set 
of  commissioners  to  another.  But  in  tlie  citing  case  of  Blair  v. 
Marye,  80  Va.  491,  it  is  held  that  the  power  of  the  legislature  over 
public  officers  generally  does  not  extend  to  constitutional  officers. 
In  the  quoting  case  of  Gilleland  v.  Schuyler,  supra,  it  is  held  that 
the  right  to  contest  the  election  of  a  public  officer  given  by  one 
legislature  may  be  taken  away  by  another  legislature,  and  that  the 
appeal  of  the  law  authorizing  such  contest  could  abate  an  action 
already  commenced.  In  the  quoting  cases  of  Bank  v.  Bond,  and 
Sandusky  City  Bank  v.  Wilbur,  supra,  it  is  held  that  an  act  in- 
corporating a  State  bank  and  other  banking  companies  was  a 
public  and  general  law,  which  might  be  changed  upon  the  sub- 
ject of  taxation.  In  the  citing  cases  of  Providence  Bank  v.  Billings, 
4  Pet.  563,  7  L.  956;  Seymour  v.  Hartford,  21  Conn.  486;  Grand 
Lodge  of  Masons  v.  City,  44  La.  Ann.  665,  11  So.  151;  Washington 
University  v.  Rouse,  42  Mo.  317;  Plankroad  Co.  v.  Ilusted,  3  Ohio  St. 
583;  and  Iron  City  Bank  v.  Pittsburg,  37  Pa.  St.  343^  it  is  held  that 
the  State  has  a  general  power  of  taxation  over  corporations,  when 
exemption  from  taxation  does  not  form  a  valid  and  binding  part  of 
the  charter.  In  the  citing  case  of  Dodge  v.  Woolsey,  18  How.  378, 
15  L.  421,  Campbell,  J.,  dissenting,  insists  upon  the  sovereign  power 
of  the  legislature  over  the  subject  of  taxation.  In  the  citing  case 
of  Appeal  Tax  Court  v.  Patterson,  50  ^Id.  372,  it  is  held  that  the 
general  power  of  taxation  by  a  State  is  not  affected  by  the  exemp- 
tion from  taxation  under  the  laws  of  another  State  of  corporate  stocks 
held  by  citizens  of  taxing  State.  In  the  quoting  case  of  Dartmouth 
College  V.  Woodward,  supra,  it  is  held  that  the  charter  of  Dartmouth 
College  was  a  subject  of  general  legislation  which  might  be  changed; 
but  the  doctrine  of  that  case  was  overruled  in  4  Wheat.  518,  4  L. 
629.  In  the  citing  case  of  State  v.  Southern  l*ac.  Co.,  24  Tex.  125, 
it  is  held  that  the  charter  of  a  railroad  corporation  does  not  pre- 
vent the  exercise  of  the  general  power  of  the  legislature,  and  that 
It  may  authorize  a  suit  in  the  name  of  the  people  to  forfeit  the 
chai'tir  for  violation  of  law.    In  the  citing  case  of  Railroad  Co.  v. 
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Transportation  Co.,  25  W.  Va.  353,  it  is  lield  that  irrevocable  grants 
and  franchises  conferred  upon  a  railroad  company  are,  nevertheless, 
subject  to  the  general  power  of  the  legislature  to  fix -charges  for 
transportation.  And  in  the  citing  cases  of  Pennsylvania  College 
Cases,  13  WaU.  213,  20  L.  553;  Miller  v.  New  York,  15  Wall.  489, 
21  L.  101;  Leep  v.  Railway  Co.,  58  Ark,  429,  41  Am.  St.  Rep.  124, 
25  S.  W.  81;  State  v.  Northern  Cent.  Ry.  Co.,  44  Md.  165;  Comrs. 
on  Inland  Fisheries  v.  Ilolyoke  Water  Co.,  104  Mass.  448,  6  Am.  Rep. 
249;  Proprs.  of  Side  Booms  v.  Haskell,  7  Me.  477;  In  re  Matter  of 
Bank,  21  N.  Y.  14;  M'Laren  v.  Pennington  and  Others,  1  Paige,  108; 
Iron  City  Bank  v.  Pittsburg,  37  Pa.  St.  343,  and  State  v. 
Brown,  etc.,  Mfg.  Co.,  18  R.  I.  24,  25  Atl.  249,  it  Is  held  that  the 
general  power  of  the  legislature  over  corporations  continues  to 
exist,  when  a  power  of  amendment  or  repeal  has  been  reserved  from 
its  charter.  In  the  citing  case  of  Ex  parte  Mayer,  27  Tex.  720,  it  is 
held  that  the  legislature  may  repeal  acts  which  relate  to  public 
policy;  and  that  a  conscription  law  allowing  substitutes  for  drafted 
men  could  be  repealed,  and  one  who  had  sent  a  substitute  be  made 
liable  to  military  duty. 

Constitutional  law. —  Acts  done  under  one  law  cannot  be  undone 
by  a  succeeding  legislature,  p.  135. 

Cited  with  approbation  in  the  following  cases:  State  v.  County 
Court,  19  Ark.  373,  374;  State  v.  Southern  Bank,  23  La.  Ann.  272; 
United  States  v.  Minnesota,  etc.,  R.  R.  Co.,  1  Minn.  133;  People  v. 
Collins,  3  Mich.  395;  People  v.  O'Brien,  111  N.  Y.  48,  7  Am.  St.  Rep. 
702,  18  N.  E.  702;  Eakin  v.  Raub,  12  Serg.  &  R.  3G0,  372;  Bank 
T.  M'Veigh,  20  Gratt.  467. 

Constitutional  law. —  Rights  vested  under  a  law,  which  is  in  its 
nature  a  contract,  cannot  be  divested  by  the  legislature,  p.  135. 

Cited  and  principle  applied  in  State  Branch  Bank  v.  Knoop,  16 
How.  284,  14  L.  983,  and  State  v.  County  Court  19  Ark.  373,  374, 
which  hold  that  a  law  exempting  lands  from  taxation  under  con- 
tract with  the  legislature  cannot  be  repealed;  Polndoxter  v.  Green- 
how,  114  U.  S.  297,  29  L.  195,  5  S.  Ct.  918,  which  holds  that  an 
act  making  coupons  receivable  for  taxes  conferred  a  contract  right 
upon  the  holders  of  coupons,  which  could  not  be  impaired  by  the 
legislature;  Filer  v.  Fuller,  44  Ark.  282,  holding  that  an  act  repeal- 
ing an  overdue  tax  law  cannot  deprive  attorneys  of  their  vested 
right  to  compensation  in  pending  suits;  in  Boston,  etc.,  R.  R.  Co.  v. 
Salem,  etc.,  R.  R.  Co.,  2  Gray,  31,  34,  which  holds  that  a  railroad 
charter  made  exclusive  by  the  act  granting  it  is  a  contract  of  the 
commonwealth  protected  as  a  grant  of  a  vested  right;  and  in  Peo- 
ple V.  O'Brien,  111  N.  Y.  48,  7  Am.  St.  Rep.  702,  121,  n.,  18  N.  E 
702,  which  holds  that  the  vested  rights  of  a  corporation  in  its  prop- 
erty cannot  be  divested,  under  a  reserved  power  to  repeal  its 
charter. 
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In  the  citing  cases  of  Comrs.'  Court  v.  Rather,  48  Ala.  447;  Howard 
V.  Jones,  50  Ala.  60;  Watson  v.  Rose,  51  Ala.  300;  Micou  v.  Tallassec 
B.  Co.,  47  ^\la.  Gr>6;  English  v.  Oliver,  28  Ark.  334;  Co.  Comrs.  v. 
King,  13  Fla.  474;  State  v.  Walsh,  31  Neb.  47G,  48  N.  W.  265;  Munday 
V.  Rahway,  43  N.  J.  L.  340;  Moore  v.  State,  43  N.  J.  L.  217,  39  Am. 
Rep.  570;  Homestead  Cases,  22  Gratt.  287,  288,  12  Am.  Rep.  514,  515; 
United  States  v.  Quincy,  4  Wall.  540,  IS  L.  408;  United  States  v.  John- 
son, 5  Dill.  212,  F.  C.  15,480,  it  is  held  that  the  law  in  force  at  the  time 
of  the  making  of  a  contract  and  in  any  manner  affecting  it  enter 
into  and  become  a  part  of  the  contract,  and  cannot  be  repealed  or 
altered  so  as  to  affect  the  obligation  of  the  contract  or  to  impair 
rights  vested  under  those  laws.  In  Robinson  v.  Reid,  and  Home- 
stead Cases,  supra,  it  was  held  that  a  law  exemptiug  certain  prop- 
erty from  execution  when  a  debt  was  Incurred,  could  not  be  changed 
so  as  to  increase  the  exemption  against  the  creditor.  In  Comrs*. 
Court  v.  Rather;  English  v.  Oliver;  County  Comrs.  v.  King;  State 
V.  Walsh;  Munday  v.  Rahway;  United  States  v.  Quincy,  and  United 
States  V.  Johnson  Co.,  supra,  it  was  held  that  holders  of  bonds 
issued  under  a  statute  have  a  vested  right  In  the  stiitutory  remedy 
of  levying  a  tax  to  pay  the  bonds,  of  which  they  cannot  be  deprlve<l 
by  repeal  or  change  of  the  statute.  In  the  citing  case  of  Graham 
V.  Chicago,  etc.,  R.  R.  Co.,  53  Wis.  484,  10  N.  W.  613,  It  is  held 
that  the  lawfulness  of  an  act  done  depends  upon  the  laws  in  force 
at  the  time,  and  that  vested  right  of  action  for  unlawful  acts  can- 
not be  taken  away  by  repeal  of  the  statute  making  such  acts  unlaw- 
ful. In  the  citing  case  of  Enfield  Toll  Bridge  v.  Hartford,  etc.,  R. 
R.  Co.,  17  Conn.  61,  42  Am.  Dec.  723,  it  is  held  not  a  violation  of 
the  Constitution  or  of  vested  rights  to  take  lands  held  either  under 
an  executed  or  an  executory  contract  under  the  power  of  eminent 
domain  upon  making  compensation  therefor. 

In  a  number  of  citing  cases  it  is  held  that  vested  rights  are  pro- 
tected against  any  power  of  the  legislature  to  divest  tliem.  Thus 
it  is  held  that  the  property  of  an  alien  cannot  be  divested  by  law 
without  his  consent,  otherwise  than  by  the  power  of  eminent  do- 
main, Bonaparte  v.  Camden,  etc.,  R.  R.  Co.,  1  Bald.  220,  F.  C.  1,617; 
that  the  legislature  cannot  divest  any  citizen  of  a  lawfully  acquired 
right  or  title  to  property,  Dockery  v.  McDowell,  40  Ala.  482;  that 
the  property  of  a  ward-  cannot  be  converted  into  ill.'ji^al  Confederate 
money  by  authority  of  the  legislature;  Newman  v.  Reed,  50  Ala. 
303;  that  county  bonds  issued  under  a  law  in  aid  of  harbor  im- 
provement could  not  be  curtailed  in  amount  by  the  lej^'islature  to 
the  injury  of  bondholders,  Slaughter  v.  :Mobile  County,  73  Ala.  138; 
that  the  State  cannot  by  a  change  of  the  Constitution  cut  off  or 
destroy  rights  and  remedies  vested  under  valid  contracts  lawfully 
made  under  the  former  Constitution,  Jacoway  v.  Denton,  25  Ark. 
043;  Berry  v.  Bellows,  30  Ark.  204.  So  also  that  rights  vested  in 
a  fund  provided  for  the  payment  of  bonds  under  an  internal  im- 
provement act    cannot  be  divested  by  a  subsequent  act  devotin;; 
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the  fnnd  to  Ofther  purposes,  Trustees,  etc.  v.  Bailej,  10  Pla.  130,  81 
Am.  Dec.  199;  that  an  act  for  the  issuance  of  county  bonds  pio- 
Tlding  for  leyy  of  a  tax  to  pay  them  cannot  be  repealed  or  changed 
to  the  detriment  of  the  bondholders,  Ck>unty  Ck>mrs.  v.  King,  13  Fla. 
474;  that  a  remedial  act  cannot  be  allowed  to  operate  retrospectively 
so  as  to  divest  a  right  of  action  in  a  pending  cause,  Wilder  v. 
'Lumpkin,  4  Ga.  215,  220;  Satteriee  v.  Matthewson,  16  S.  &.  B.  185. 
But  see  2  Pet  380,  7  L.  458,  contra.    Again  that  a  retrospective  act 
cannot  take  away  any  existing  personal  liability  of  an  executor  or 
administrator,  Martindale  v.  Moore,  3  Blackf .  277,  278;  that  rights  of 
property  vested  under  a  contract  for  State  printing,  authorized  by 
law,  cannot  be  divested  by  repeal  of  the  law,  State  v.  Barker,  4 
Kan.  387,  96  Am.  Dec.  179;  that  rights  vested  under  a  State  grant 
cannot  be  divested  by  eminent  domain  for  the  purpose  of  establish- 
ing a  town,  Jackson  v.  Winn,  4  Litt  (Ky.)  329;  that  rights  vested 
under  a  legislative  grant  of  a  lottery  privilege  cannot  be  divested  by 
repeal  of  the  law,  Gregory  v.  Trustees,  2  Met.  (Ky.)  598,  quoted 
from,  but  overruled  in  Douglas  v.  Ck>mmonwealth,  168  U.  S.  500,  42 
L.  557,  18  8.  Gt  203;  that  the  vested  property  rights  of  a  city  are 
protected  against  divestiture  by  the  legislative  power.  New  Orleans, 
etc.,  B.  B.  Go.  V.  New  Orleans,  26  La.  Ann.  521;  Milwaukee  v.  Mil- 
waukee, 12  Wis.  102;  In  re  Malone,  21  S.  G.  449.    It  has  been  further 
held  that  rights  vested  under  a  valid  common-law  rule  of  property 
cannot  be  divested  by  a  retrospective  statute,-  Kennebec  Purchase 
V.  Laboree,  2  Me.  289, 11  Am.  Dec.  90;  that  while  the  legislature  may 
control  the  general  plan  of  a  city  laid  out  under  authority  of  a 
law  of  congress,  rights  vested  In  purchasers,  whose  lots  are  bounded 
on  a  street  or  square,  cannot  be  divesteo,  Gooper  v.  Alden,  Harr. 
Ch.  (Mich.)  85;  that  a  vested  right  of  defense  under  the  statute  of 
limitations  cannot  be  divested  by  a  change  or  repeal  of  the  statute, 
Davis  V.  Minor,  1  How.  (Miss.)  192,  28  Am.  Dec.  330;  Newland  v. 
Marsh,  19  111.  885;  Bakin  v.  Baub,  12  S.  &  B.  366,  371;  that  a  right 
vested  by  lapse  of  the  time  within  which  an  appeal  might  be  taken, 
cannot  be  divested  by  a  retrospective  act  allowing  an  appeal,  Burch 
V.  Newburg,  10  N.  Y.  391;  that  congress  cannot  confiscate  debts  due 
from  one  citizen  to  another,  Glark  v.  Mitchell,  64  Mo.  575;  that  the 
legislature  cannot  lawfully  deprive  a  person  of  a  legally  vested 
right,  but  that  the  decision  of  a  law  court  that  such  vested  right 
might  be  taken  under  the  power  of  eminent  domain,  in  establishing 
a  ferry,  was  binding  upon  a  court  of  equity.  Stark  v.  McGowan,  1 
Nott  &  McGord,  400;  that  an  act  allowing  parol  evidence  to  identify 
lands  which   were  previously  inadmissible  under  the   statute  of 
frauds,  could  not  have  retrospective  effect  upon  a  previous  contract 
which  was  void  under  that  statute,  Lowe  v.  Harris,  112  N.  G.  480, 
481,  17  8.  B.  540;  that  the  legislature  cannot  validate  void  deeds  of 
married  women,  Bobinson  v.  Barfleld,  2  Murphy,  422;  that  a  State 
cannot  make  scrip  a  legal  tender  for  the  payment  of  a  note, 
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Knighton  v.  Bums,  10  Or.  550;  nor  suspend  execution  upon  Judg- 
ments unless  plaintiff  should  accept  bank  notes  in  payment,  Town- 
send  V.  Townsend,  Peck.  12,  14  Am.  Dec.  732;  that  the  vested  rights 
of  an  owner  of  land  held  under  the  State  cannot  be  affected  by  an 
act  allowing  a  trespasser  for  his  improvements  in  an  action  of  eject- 
ment, Briscoe  v.  Evans,  2  Overt  346;  that  an  act  allowing  appeal 
after  the  prescribed  time,  impaired  the  contract  arising  from  the 
judgment,  Bates  v.  Kimball,  2  D.  Chip.  89;  Nelson  v.  Allen,  1  Yerg. 
37y;  that  an  act  authorizing  payment  in  Confederate  currency  can- 
not be  made  to  apply  to  debts  contracted  before  its  passage.  Bank 
V.  McVeigh,  20  Gratt.  4G6,  467;  that  a  remedy  cannot  be  taken  away 
or  incumbered  with  burdensome  restrictions  without  impairing  the 
obligation  of  the  contract,  American  B.  &  L.  Assn.  v.  Rainbolt,  48 
Neb.  450,  67  Tf.  W.  499;  and  that  a  legislative  divorce  impairs  the 
marriage  contract  and  is  void,  State  v.  Fry,  4  Mo.  132. 

On  the  other  hand,  the  following  cited  cases  hold  that  rights  may 
be  affected  or  changed  by  retrospective  legislation  where  the  obli- 
gation of  contracts  is  not  impaired  thereby;  in  Satterlee  v.  Mat- 
thewson,  2  Pet.  413,  7  L.  460,  the  reference  of  which  to  Fletcher 
V.  Peck  is  repeated  in  the  cases  of  Charles  River  Bridge  v.  Warren 
Bridge,  11  Pet  581,  9  L.  837,  and  Cochran  v.  Van  Surlay,  20  Wend. 
371,  373,  32  Am.  Dec.  572,  574,  it  is  said  that  the  case  of  Fletcher 
v.  Peck  nowhere  intimates  that  a  statute  which  divests  vested  rights 
retrospectively  is  repugnant  to  the  Constitution  of  the  United  States, 
provided  It  does  not  impair  the  obligation  of  contracts,  and  it  is 
held  that  an  act  making  a  change  in  the  relation  of  landlord  and 
tenant  between  Connecticut  settlers  and  Pennsylvania  claimants 
might  operate  retrospectively  on  pending  suits.  In  Charles  River 
Bridge  v.  Warren  River  Bridge,  11  Pet  581,  9  L.  837,  It  is  held 
that  an  act  legalizing  competition  of  the  Warren  Bridge  with  the 
Charles  River  Bridge  was  a  valid  exercise  of  legislative  power, 
and  violated  no  right  guaranteed  to  the  latter  by  the  State  of 
Massachusetts.  Contra,  per  Story,  3*.,  dissenting,  pp.  617,  634,  645, 
9  L.  851,  858,  863.  In  United  States  ex  rel.  v.  Stockslager,  129 
U.  S.  477,  32  L.  787,  9  S.  Ct  384,  it  is  held  that  an  act  of  congress 
for  the  relief  of  heirs  did  not  give  vested  rights  in  certificates  to 
be  Issued  thereunder,  and  that  such  act  may  be  suspended  by  con- 
gress before  any  certificates  had  been  taken  out.  In  the  dUng 
cases  of  Buckner  v.  Street,  1  Dill.  251,  F.  C.  2,098,  and  McElvain 
V.  Mudd,  44  Ala.  76,  4  Am.  Rep.  106,  it  Is  held  that  slave  contracts 
were  abolished  and  made  illegal  by  the  constitutional  amendment 
abolishing  slavery. 

In  other  citing  cases  It  Is  held  that  the  law-making  power  may 
pass  retrospective  enactments,  as  follows:  To  confirm  deeds  of 
married  women  which  were  defectively  acknowledged,  Watson  v. 
Mercer,  8  Pet  110,  8  L.  884;  to  direct  the  court  to  set  aside  the 
inquisition  of  a  Jury  as  to  damages  for  the  condemnation  of  land, 
and  to  order  a  new  Inquisition,  Baltimore,  etc.,  B.  R.  Co.  y.  Nesbit, 
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10  How.  402,  13  L.  472;  to  impose  a  collateral  inheritance  tax 
applying  in  the  case  of  persons  who  died  before  the  passage  of  the 
law,  Carpenter  v.  Commonwealth,  17  How.  463,  15  L.  129;  to  require 
a  retrospective  test  oath.  Ex  parte  Garland,  dissenting  opinion  of 
Miller,  J.,  4  Wall.  390,  18  L.  374;  Green  v.  Shumway,  dissenting 
opinion  of  Mann,  J.,  39  N.  Y.  432;  the  majority  of  opinions  of  the 
court  in  each  case  being  to  the  contrary;  Ex  parte  Hunter,  2  W.  Va. 
159;  Ex  parte  Quarrier,  4  W.  Va.  223;  to  divest  rights  accrued  under 
a  mere  gratuitous  grant  of  a  lottery  franchise,  by  repeal  of  the 
law  granting  the  license,  such  rights  being  deemed  to  have  accrued 
subject  to  the  police  power  of  the  State  to  revoke  the  license, 
Douglas  V.  Commonwealth,  168  U.  S.  500,  42  L.  557,  18  S.  Ct  208, 
overruling  Gregory  v.  Trustees,  2  Met  (Ky.)  598;  to  repeal  a^  act 
conferring  a  military  title,  and  settling  an  annuity,  Dale  v.  Gover« 
nor,  8  Stew.  395,  Collier,  J.,  dissenting,  id.  422;  to  affect  the  rights 
of  heirs  after  descent  cast.  Holmes  v.  Bank  of  Norfolk,  12  Ala.  417; 
to  make  Confederate  money  illegal  by  ordinance  of  a  convention, 
Lawson  ▼.  Miller,  44  Ala.  626,  4  Am.  Rep.  150;  to  tax  insurance 
companies  by  percentage  on  premiums  for  a  year  commencing  be- 
fore the  passage  of  the  act.  Citizens'  M.  I.  Co.  v.  Lott,  45  Ala.  196; 
to  confirm  municipal  bonds,  Bridgeport  v.  Housatonic  B.  R.  Co.,  15 
Conn.  497;  to  repeal  an  act  containing  an  executory  promise  with- 
out consideration,  before  rights  are  acquired  under  It,  Trustees  of 
Bishop's  Fund  v.  Rider,  13  Conn.  96;  Allen  v.  Forrest,  8  Wash.  708, 
86  Pac.  972;  to  repeal  a  bridge  franchise  granted  without  considera- 
tion, before  It  is  put  Into  execution.  Young  v.  Harrison,  6  Ga.  155; 
to  repeal  a  i>enal  statute  giving  a  qui  tarn  action  to  an  informer,  so  as 
to  abate  an  action  pending  prior  to  judgment.  Bank  of  St  Marys  v. 
State,  12  Ga.  498;  to  validate  the  previous  action  of  a  municipal 
corporation,  Bass  v.  Mayor,  etc.,  30  Ga.  851;  to  change  a  water  front 
line  previously  established  by  law,  in  front  of  a  line  of  water  lots, 
Floyd  V.  Blanding,  54  Cal.  46;  to  change  the  rules  of  evidence  In 
action  upon  antecedent  contracts,  and  dispense  with  proof  of  exe- 
cution of  a  note  unless  denied  under  oath,  Temple  v.  Hayes,  Morris 
(Iowa),  12;  to  prohibit,  by  police  power  of  the  State,  the  use  of  land 
granted  for  burial  purposes.  Lake  View  v.  Rose  Hill  Cemetery  Co., 
dissenting  opinion  of  Sheldon,  J.,  70  111.  203;  to  take  away  a  right  to 
complete  the  contest  of  an  election  already  begun,  Gilleland  V. 
Schuyler,  9  Kan.  580;  to  establish  a  drainage  company  to  drain 
marsh  lands,  if  not  infringing  the  rights  and  obligations  of  vendors 
and  vendees.  Petition  of  New  Orleans  Drainage  Co.,  11  La.  Ann.  348. 
Other  citing  cases  have  found  this  principle  no  obstacle  to  affirm- 
ing the  following  laws:  To  limit  the  rate  of  parish  taxation  so  as  to 
affect  the  salary  of  a  parish  attorney  appointed  by  the  District 
Judge,  State  v.  Police  Jury,  34  La.  Ann.  45;  to  take  away  an  exemp- 
tion from  taxation  forming  no  part  of  a  charter  grant.  Grand  Lodge 
of  Masons  v.  City,  44  La.  Ann.  665,  11  So.  151;  Washington  Univer- 
sity T.  Bouse,  42  Mo.  317;  Providence  Bank  y.  BlUings,  4  Pet  563, 
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7  L.  956;  Seymour  v.  Hartford,  21  Ck>im.  486;  Plank  Road  y.  Hnsted* 

8  Ohio  St  583;  Iron  City  Bank  v.  Pittsburg,  37  Pa.  St  343;  to 
regulate  the  remedies  between  borrower  and  lender  upon  a  usurious 
contract,  and  to  require  the  usury  to  be  pleaded,  and  the  sum  due 
to  be  paid  with  interest,  Baugher  ▼.  Nelson,  9  Gill,  307,  52  Am.  Dec. 
609;  to  provide  the  ntf»de  of  proceeding  against  banks  for  violating 
their  charter,  and  to  authorize  an  injunction  to  restrain  the  collec- 
tion of  demands  due  them.  Commercial  Bank  v.  State,  4  Sm.  &  M. 
507;  to  remove  the  disqualification  of  interested  witnesses,  as  ap- 
plied to  causes  of  action  existing  prior  to  passage  of  the  act,  Bich 
V.  Flanders,  39  N.  H.  313,  376;  to  authorize  sale  of  the  estate  of 
infants  for  their  maintenance  and  education,  Cochran  v.  Van 
Surlay,  20  Wend.  371,  32  Am.  Dec.  572;  to  confirm  validity  of  taxes 
and  take  away  a  right  to  recover  them  when  paid  without  au- 
thority of  law,  and  to  take  away  the  right  to  recover  costs,  in  pend- 
ing action  prior  to  Judgment,  Grim  v.  School  District,  57  Pa.  St 
435,  98  Am.  Dec.  238;  to  cure  defects  in  Judicial  proceedings,  aild 
validate  a  sale  of  land  therein.  Lane  v.  Nelson,  79  Pa.  St  410;  to 
change  a  provision  in  a  municipal  charter  that  when  a  street  has 
been  once  improved  it  should  not  be  again  improved,  Ladd  y.  Port- 
land, 32  Or.  273,  51  Pac.  654;  to  change  the  remedy  upon  appeal 
bonds,  and  transfer  appeal  causes  from  one  court  to  another,  Mexi- 
can N.  B.  B.  Co.  V.  Mussette,  86  Tex.  715,  26  S.  Ct  1077;  and 
retrospectively  to  extend  the  time  for  the  redemption  of  lands  under 
execution,  Scobey  y.  Gibson,  17  Ind.  577. 

Constitutional  law.— It  seems  that  the  nature  of  society  and  of 
government  establish  certain  limitations  upon  legislative  power 
apart  from  constitutional  provisions,  pp.  135,  136,  139,  143. 

The  language  of  Chief  Justice  Marshall  in  reference  to  this  proposi- 
tion has  been  quoted  from  in  the  following  cases:  Satterlee  v.  Mat- 
thewson.  2  Pet.  413,  7  L.  469;  Poindexter  v.  Greenhow,  114  U.  S.  297, 
29  L.  195,  5  S.  Ct  918;  Legal  Tender  Cases,  12  Wall.  581,  20  L.  322; 
Chicago,  etc.,  B,  B.  Co.  v.  Chicago,  166  U.  S.  237,  41  L.  985,  17  S. 
Ct  585;  Avery  v.  Fox,  1  Abb.  253,  F.  C.  674;  Baltimore,  etc.,  B.  B. 
Co.  V.  Van  Ness,  4  Cr.  C.  C.  600,  F.  O.  830;  Albee  v.  May,  2  Paine, 
80,  F.  C.  134;  Bleecker  v.  Bond,  3  Wash.  C.  C.  541,  F.  C.  1,534;  Ex 
parte  Martin,  13  Ark.  207,  58  Am.  Dec.  327;  Jacoway  v.  Denton,  25 
Ark.  643;  Hooker  v.  Van  Haven  &  N.  Co.,  14  Conn.  153,  36  Am.  Dec. 
479;  Campbell  v.  State,  11  Ga.  370;  Beebe  v.  State,  6  Ind.  525; 
Petition  of  New  Orleans  Drainage  Co.,  11  La.  Ann.  349;  Kennebec 
Purchase  v.  Laboree,  2  Me.  289,  11  Am.  Dec.  90;  People  v.  Collins, 
8  Mich.  395;  People  v.  Gallagher,  4  Mich.  251;  Clark  v.  Mitchell,  64 
Mo.  575;  Griffin  v.  Mixon,  38  Miss.  434;  Wynehamer  v.  People,  13 
N.  Y.  391;  Kelly  v.  Pittsburg,  85  Pa.  St  182,  186;  Bristoe  y.  Evans, 
2  Overt  346;  Peerce  v.  Carskadon,  4  W.  Va.  247,  6  Am.  Bep.  292; 
Baugher  v.  Nelson,  9  Gill,  307,  52  Am.  Dec.  699;  Kelly  v.  Pittsburgh, 
27  Am.  Bep.  639,  642,  note.    Mr.  Justice  Johnson's  observations 
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upon  the  same  matter  are  quoted  in  Durkee  v.  Janesyille,  28  Wis. 
468,  9  Am.  Rep.  503,  and  in  Milwaukee  v.  Milwaukee,  12  Wis.  100. 
In  the  citing  case  of  Charles  River  Bridge  v.  Warren  Bridge,  11 
Pet  617,  9  L.  851,  Mr.  Justice  Story  says:  "  It  would  be  against 
the  first  principles  of  Justice  to  presume  that  the  legislature  reserved 
a  right  to  destroy  its  own  grant  That  was  the  doctrine  of  Fletcher 
y.  Peck,  6  Gr.  87,  in  this  court,  and  in  other  cases  turning  upon  the 
same  grand  principle  of  political  and  constitutional  duty  and  right'* 
In  The  Legal  Tender  Cases,  12  Wall.  581,  20  L.  322,  Chase,  0.  J., 
after  quoting  the  words  of  Chief  Justice  Marshall,  said:  "  These  re- 
marks of  Chief  Justice  Marshall  were  made  in  a  case  in  which  it 
became  necessary  to  determine  whether  a  certain  act  of  the  legisla- 
ture of  Georgia  was  within  the  constitutional  prohibition  against 
Impairing  the  obligations  of  contracts.  And  they  assert  fundamen- 
tal principles  of  society  and  government  in  which  that  prohibition 
had  its  origin.  They  apply  with  great  force  to  the  construction  of 
the  Constitution  of  the  United  States.  In  like  manner  and  spirit 
Mr.  Justice  Chase  had  previously  declared  (Calder  v.  Bull,  3  Dall. 
388,  1  Lu  649),  that  an  act  of  the  legislature  contrary  to  the  great 
first  principles  of  the  social  compact  cannot  be  considered  a  right- 
ful exercise  of  legislative  authority."  In  Polndezter  v.  Greenhow, 
114  U.  S.  297,  29  L.  195,  5  S.  Ct  918,  the  words  of  Chief  Justice 
Marshall  are  quoted  and  referred  to  as  expressing  the  doctrine  on 
which  the  constitutional  provision  rests.  In  Chicago,  etc.,  B.  R. 
Co.  V.  Chicago,  166  U.  S.  237,  41  L.  985,  17  S.  Ct  585,  Mr.  Justice 
Harlan  said:  "  In  Citizens'  S.  &  L.  Assn.  v.  Topeka,  20  Wall.  663, 
22  L.  461,  Mr.  Justice  Miller,  delivering  the  Judgment  of  this  court 
after  observing  that  there  were  private  rights  in  every  free  govern- 
ment beyond  the  control  of  the  State,  and  that  a  government  by 
whatever  name  it  was  called,  under  which  the  property  of 
citizens  was  at  the  absolute  disposition  and  unlimited  control  of 
any  depository  of  power  was  after  all  a  despotism,  said:  The  theory 
of  our  governments.  State  and  National,  is  opposed  to  the  deposit 
of  unlimited  power  anywhere.  The  executive,  the  legislative,  and 
the  judicial  branches  of  these  governments  are  all  of  limited  and 
defined  power.  There  are  limitations  on  such  power  which  grow 
out  of  the  essential  nature  of  all  free  governments."  In  accord- 
ance with  these  principles  It  was  held  in  that  case,  that  the  prop- 
erty of  the  citizen  could  not  be  taken  under  the  power  of  taxation 
to  promote  private  objects. 

In  the  case  of  Boswell  v.  Dlckerson,  4  McLean,  267,  F.  0.  1,683, 
Fletcher  v.  Peck  is  cited  to  sustain  the  proposition  that  "an  act 
assuming  the  power  to  dispose  of  the  property  of  nonresidents 
without  notice  would  be  opposed  to  the  Immutable  principles  of 
justice,  and  under  the  doctrine  of  the  Supreme  Court  of  the  Union, 
the  law  would  be  held  void."  In  the  citing  case  of  Wilder  v.  Lump- 
kin, 4  Ga.  215,  it  is  said  that  "  the  fundamental  principles  of  th« 
social  compact  and  free  government  require  that  private  rights  Im 


6  Cr.  87-148  Notes  on  U.  S.  Beports.  406 

heia  aacred."  In  the  quoting  case  of  Campbell  v.  State,  11  Ga.  370, 
it  is  held  that  "  any  law  subversive  of  the  principle  of  personal  lib- 
erty and  natural  justice  is  invalid,  independently  of  written  consti- 
tutions." In  the  quoting  cases  of  Bleeclter  v.  Bond,  3  Wash.  0.  C. 
641,  F.  C.  1,534,  and  Griffin  v.  Mixon,  38  Miss.  434,  the  language  of 
Chief  Justice  Marshall  is  expressly  approved.  In  the  citing  case  of 
Schroder  v.  Bhles,  31  N.  J.  L.  50,  the  court  after  citing  English 
Opinions  said:  '*  If  in  England  at  this  day  an  act  should  be  passed 
totally  subversive  of  the  great  natural  rights  of  man,  a  question  by 
no  means  settled  would  be  presented  for  adjudication.  In  this 
country  likewise,  that  important  subject  has  received  considerable 
attention  at  the  hands  both  of  judges  and  speculative  writers,  and 
the  preponderance  of  authority  seems  to  be  adverse  to  the  omnipo- 
tence of  the  legislative  power.  This  side  of  the  controversy  is  cer- 
tainly sustained  by  the  great  names  of  Marshall  and  of  Story." 
In  the  citing  case  of  State  v.  Flanders,  24  La.  Ann.  71,  a  quotation 
is  made  from  Story  on  the  Constitution,  1399,  on  this  point  In 
the  quoting  case  of  Wynehamer  v.  People,  13  N.  Y.  391,  the  lan- 
guage of  Chief  Justice  Marshall  is  approved,  and  it  is  said  that  "aside 
from  the  special  limitations  of  the  Constitution,  the  legislature  can- 
not exercise  powers  which  are  in  their  nature  essentially  judicial 
or  executive,  but  where  the  Constitution  Is  silent,  and  there  is  no 
clear  usurpation  of  power,  there  would  be  great  difficulty  and 
danger  in  attempting  to  define  the  limits  of  the  power."  In  Kelly 
V.  Pittsburg,  85  Pa.  St.  182,  186,  27  Am.  Bep.  639,  note,  Chief 
Justice  Agnew  quotes  the  words  of  Chief  Justice  Marshall  with 
approval,  and  in  support  of  the  invalidity  of  an  act  taxing  farming 
lands  within  the  boundaries  of  a  city,  which  could  derive  no  benefit 
from  municipal  taxation,  which,  it  was  urged.  Infringed  the  funda- 
mental rights  of  the  cltissen.  In  the  quoting  case  of  Peerce  v. 
Carskadon,  4  W.  Va.  247,  6  Am.  Bep.  292,  the  court  expressly  ap- 
proves the  language  of  Chief  Justice  Marshall.  In  Durkee  t.  Janes- 
▼ille,  28  Wis.  468,  9  Am.  Bep.  503,  the  language  of  Mr.  Justice 
Johnson  is  quoted  with  approval,  and  a  number  of  cases  are  referred 
to  similar  effect. 

But  in  the  citing  case  of  Bridgeport  v.  Housatonic  B.  B.  Co.,  15 
Conn.  497,  it  is  said  that  "a  conflict  of  opinion  is  noted  as  to 
whether  the  legislature  may  take  away  vested  rights  by  retroactive 
legislation,  without  just  compensation,  as  being  opposed  to  the 
spirit  of  the  Constitution  and  the  fancied  social  compact,  though 
not  within  the  letter  of  any  constitutional  prohibition."  To  similar 
effect  is  Bass  v.  Mayor,  etc.,  of  Columbus,  80  Ga,  851;  Stewart  v. 
Supervisors  of  Polk  Co.,  30  Iowa,  17,  1  Am.  Bep.  244,  it  is  said 
that  **  there  is  no  paramount  and  supreme  law  which  defines  the  law 
of  nature  independent  of  the  Constitution,  and  courts  cannot  as- 
sume the  rights  of  the  people  to  correct  unwise  legislation."  In 
Beebe  v.  State,  6  Ind.  525,  in  the  quoting  opinion  of  Stewart,  J., 
the  language  of  Chief  Justice  Marshall  is  distinguished  as  InappU- 
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cable  to  the  exercise  of  the  police  power,  In  prohibiting  the  liquor 
traffic.  In  Petition  of  New  Orleans  Drainage  Co.,  11  La.  Ann.  349, 
it  is  said:  "  This  is  very  delicate  ground.  It  is  asking  us  to  hush 
the  declared  will  of  a  co-ordinate  branch  of  the  government,  not 
because  it  contravenes  any  provision  of  the  organic  law  which 
we  are  to  expound,  but  because  it  contradicts  our  notion  of  justice. 
Perhaps  we  have  such  power;  like  the  right  of  revolution,  it  is  con- 
tinuously hinted  at  in  judicial  opinions."  In  the  quoting  case  of 
People  V.  Gallagher,  4  Mich.  251,  a  conflict  of  opinion  is  declared 
upon  the  point  stated.  But  in  the  dissenting  opinion  of  Pratt,  J., 
in  the  same  case,  p.  275,  the  language  of  Chief  Justice  Marshall  is 
quoted  with  approval.  In  the  citing  case  of  Orr  v.  Quimby,  64  N.  H. 
647,  the  doctrine  is  criticised.  In  the  case  of  Milwaukee  v.  Milwau- 
kee, 12  Wis.  100,  which  cites  the  opinion  of  Mr.  Justice  Johnson, 
it  is  said:  "  There  are  those  who,  independently  of  constitutional 
restriction,  and  upon  general  principles,  and  on  the  reaaon  and 
nature  of  things,  hold  that  legislative  bodies  have  no  such  authority 
(aB  to  divest  vested  rights),  and  that  such  a  proceeding  would  be 
an  act  of  lawless  violence.  The  Constitutions,  State  and  Federal, 
furnish  ample  grounds  against  such  abuses,  without  resort  to  such 
general  principles."  In  the  citing  case  of  State  v.  Allmond,  2  Houst 
G40,  it  is  stated  that  Chief  Justice  Marshall  "recoiled  from  the 
doctrine  "  announced  by  him,  supra,  and  that  "  there  is  no  judicial 
precedent  for  It,"  and  the  court  declines  to  make  the  first  judicial 
precedent,  as  being  unnecessary,  for  the  reason  that  the  guaranties 
o^  the  Constitution  afforded  sufficient  grounds  for  protection. 

Ooiurtitutional  law.— It  Is  the  legislative  function  to  prescribe 
general  rules  for  the  government  of  society.  But  the  application 
of  those  rules  to  individuals  seems  to  pertain  to  some  other  depart- 
ment, p.  136. 

In  the  citing  case  of  St  Paul,  etc.,  R.  R.  Co.  v.  St  Paul,  etc., 
R.  R.  Co.,  68  Fed.  18,  32  U.  S.  App.  372,  the  question  is  suggested, 
but  left  undecided,  whether  the  exercise  of  power  to  forfeit  lands 
under  a  voidable  grant  pertains  solely  to  the  judiciary,  or  may  be 
done  by  legislative  enactment  In  the  citing  cases  of  Dale  v. 
Ooyemor,  3  Stew.  418;  Flint  River  S.  Co.  v.  Foster,  5  Ga.  205,  48  Am. 
Dec.  257;  BeaU  v.  Beall,  8  Ga.  218,  and  LouisviUe,  etc.,  R.  R.  Co.  v. 
County  Court  1  Sneed,  671.  62  Am.  Dec.  438,  it  is  held  that  it  is  the 
prpTlQce  of  the  judiciary  to  pronounce  upon  the  invalidity  of  a  law. 
In  Beall  v.  Beall,  supra,  it  is  said  that  this  power  belongs  to  every 
branch  of  the  judiciary  from  the  highest  to  the  lowest  But  in  the 
citing  caae  of  Turner  v.  Althaus,  6  Neb.  72,  it  is  held  that  the  power 
of  the  judiciary  department  does  not  extend  to  the  declaring  of  a 
law  invalid  merely  because  it  is  wrong  or  unjust  In  the  citiuic 
case  of  Coleman  v.  Newby,  7  Kan.  87,  it  is  said  that  "it  is  the 
province  of  the  legislature  to  make  laws,  of  the  judiciary  to  construe 
and  to  expound  them,  and  of  the  executive  to  execute  and  enforce 
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them."  And  it  is  held  that  rules  adopted  by  the  court  are  not  In 
the  nature  of  law.  In  the  quoting  case  of  State  Bank  v.  Oooper, 
2  Yerg.  605,  24  Am.  Dec.  522,  It  is  held  that  the  legislature  could 
not  create  a  special  court  for  the  determination  of  suits  commenced 
by  a  State  bank.  In  the  citing  case  of  Fisher  v.  Dabbs,  6  Terg.  150, 
it  is  held  that  the  legislative  department  cannot  control  the  Judiciary, 
within  their  peculiar  sphere,  nor  direct  the  chancellor  to  dismiss 
certain  cases,  and  to  send  the  record  to  another  court  for  triaL  In 
the  citing  case  of  Powell  v.  State,  17  Tex.  App.  361,  it  was  held  to  be 
"  beyond  the  power  of  the  legislative  department  to  interpret  and 
declare  the  meaning  of  a  constitutional  provision."  In  the  citing 
case  of  Seat  of  (Jovemment  Case,  1  Wash.  Ter.  127,  it  is  held  that 
the  legislative  department  of  the  Federal  government  acts  under 
a  grant  of  power  from  the  Federal  Ck>nstitution,  while  a  State 
Constitution  is  a  mere  limitation  of  power  of  the  legislative 
department  of  the  State. 

Constitational  law.—  How  far  the  power  of  giving  the  law  may 
involve  every  other  power,  in  cases  where  the  Constitution  is  silent, 
has  never  been  and  perhaps  never  can  be  definitely  stated,  p.  186. 

Cited  and  relied  upon  in  the  following:  Territory  v.  Coz, 
6  Dak.  508,  524,  saying  that  "the  powers  of  the  co-ordinate 
departments  of  government  overlap  so  that  the  line  of  separation 
is  often  indiscernible  by  the  Judicial  eye; "  Hovey  v.  State,  119  Ind. 
402,  21  N.  E.  24,  observing  that:  "  The  line  l>etween  the  legislative 
and  executive  departments  is  not  clearly  defined.  The  legislature 
may  name  agencies  or  leave  their  selection  to  the  executive;" 
Commissioners  v.  Carter,  2  Kan.  132,  holding  that  while  the  line 
separating  the  legislative  from  the  Judicial  departments  is  not 
clearly  marked,  yet  the  legislature  has  no  power  to  declare  void 
county  bonds  valid;  Bx  parte  Williams,  81  Tex.  Or.  278,  20  S.  W. 
581,  holding  "the  possibility  of  abuse  is  not  a  valid  argument 
against  legislative  power; "  and  that  an  occupation  tax  upon  lawyers 
cannot  be  held  to  be  an  indirect  crippling  of  the  Judicial  department; 
Commissioners  of  Sinking  Fund  v.  George,  47  S.  W.  780,  affirming 
act  making  penitentiary  commissioners  elective  by  legislature; 
Pumell  V.  Mann,  48  S.  W.  410,  upholding  similar  act  respecting 
election  commissioners.    See  also  13  Am.  St  Eep.  139,  note. 

Constitutional  law.— The  States  are  not  sovereign  powers,  but 
members  of  the  Union,  whose  Constitution  is  supreme,  p.  136. 

Cited  to  this  point  in  The  Parkhill,  18  Fed.  Cas.  1188,  denying 
restitution  of  corporate  merchantman  captured  during  civil  war. 

Constitutional  law.— The  prohibition  against  impairing  contract 
obligations  includes  and  protects  executed  contracts  or  grants  as 
well  as  executory  contracts.  Contracts  defined,  and  these  two  kinds 
distinguished,  pp.  136,  137. 

The  language  of  Chief  Justice  Marshall  upon  this  point  is  quoted 
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from,  in  whole  or  in  part,  in  Dartmouth  College  v.  Woodward, 
opinion  of  Story,  J.,  4  Wheat  682,  4  L.  670;  Green  v.  Biddle,  8 
Wheat  92,  6  L.  570;  Coast  Line  R.  R.  Co.  v.  Mayor,  etc.,  30  Fed.  649; 
State  ▼.  Illinois  Central  R.  R.*  Co.,  33  Fed.  774,  775;  St  Louis  y. 
Western  Union  T.  Co.,  63  Fed.  70;  Cincinnati,  etc.,  R.  R.  Co.  v. 
McKeen,  64  Fed.  46,  24  U.  S.  App.  218;  Stein  v.  MobUe,  49  Ala.  368, 
20  Am.  Rep.  285;  Mobile  v.  Railroad  Co.,  84  Ala.  120,  5  Am.  St  Rep. 
346,  4  So.  108;  State  v.  County  Court,  19  Ark.  364,  367;  Myers  v. 
English,  9  Cal.  349;  Adams  v.  Barrett,  5  Ga.  414,  415;  Chanely  ▼. 
Bailey,  37  Ga.  536;  State  v.  Mayor,  32  La.  Ann.  716;  State  v.  Mayor, 
etc.,  of  Jersey  City,  31  N.  J.  L.  581,  86  Am.  Dec.  244;  Sandusky 
City  Bank  v.  Wilbur,  7  Ohio  St  494.  497;  Adams  v.  Reed.  11  Utah, 
502,  40  Pac.  724;  and  7  Am.  St  Rep.  720.  note.  In  the  citing  case 
of  Charles  River  Bridge  v.  Warren  Bridge,  11  Pet  573,  9  L.  834, 
McLean,  J.,  said:  "  If  it  had  not  been  otherwise  laid  down  in 
Fletcher  v.  Peck,  I  should  have  doubted  whether  this  inhibition  did 
not  apply  exclusively  to  executory  contracts.  This  doubt  would 
have  arisen  as  well  from  the  consideration  of  the  mischief  against 
which  the  provision  is  intended  to  guard,  as  from  the  language  of 
the  provision  itself."  In  the  quoting  case  of  Myers  v.  English,  supra, 
Fletcher  v.  Peck  is  criticised  as  applied  to  executed  contracts,  upon 
the  ground  that  an  executed  contract  has  no  obligation  to  be  im- 
paired, and  is  to  be  protected  merely  on  the  ground  of  a  vested 
right  But  the  contrary  is  held  and  the  doctrine  of  Fletcher  v. 
Peck  on  this  point  affirmed,  not  only  in  quoting  cases  supra,  but  also 
in  many  other  citing  cases  hereinafter  set  forth. 

In  State  v.  Mayor,  etc.,  supra,  as  also  in  Peerce  v.  Kitzmiller,  19 
W.  Va.  573,  it  is  held  that  Judgments  for  damages  in  tort  are  not 
contracts  within  the  protection  of  the  constitutional  provision 
against  Impairment  of  the  obligation  of  contracts.  In  Illinois  v. 
Illinois  Central  R.  R.  Co.,  supra,  it  is  said:  "  This -general  language 
is  to  be  interpreted  with  reference  to  the  facts  and  issue  in  that 
particular  case."  In  the  citing  case  of  Adams  v.  Reed,  11  Utah,  502, 
40  Pac.  724,  it  is  held  that  a  defective  deed  is  an  executory  contract 
and  stands  upon  the  same  footing  as  a  contract  to  convey.  In  the 
following  citing  cases  it  is  held  that  a  promise  without  consideration 
is  not  a  binding  contract  within  the  constitutional  provision  where 
no  rights  have  become  vested  under  it;  Toung  v.  Harrison,  6  Ga. 
155;  Trustees  of  Bishops'  Fund  v.  Rider,  13  Conn.  96;  Allen  v.  For- 
rest, 8  Wash.  703,  36  Pac.  972.  In  the  citing  case  of  Mexican  N.  R. 
Co.  V.  Mussette,  86  Tex.  715,  26  S.  W.  1077,  it  is  said:  "  Obligations 
which  are  protected  are  such  as  exist  by  reason  of  contract  which 
never  exists  without  consent  or  agreement  of  parties,  express  or 
implied;  and  it  cannot  be  implied  when  the  party  in  whose  favor 
the  obligation  exists  has  no  power  to  prevent  it"  and  it  is  held  that 
appeal  bonds  are  not  based  upon  the  consent  of  adverse  litigants, 
and  that  the  legislature  may  retroactively  affect  the  remedy  upon 
such  bond.    In  the  citing  case  of  Ex  parte  Mayer,  27  Tex.  720»  it 
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is  held  that  contracts  whose  obligations  are  protected  do  not  inclnde 
rightji  growing  out  of  regulations  of  the  government  relating  to 
public  policy.  In  the  citing  case  of  Bates  y.  Kimball,  2  D.  Chip.  88, 
it  is  held  that  a  report  of  commissioners  allowing  claims  against 
an  estate  has  the  effect  of  a  judgment,  and  of  a  perfected  contract 
of  record,  the  obligation  of  which  cannot  be  impaired  by  the 
legislature. 

The  language  of  the  chief  Justice  as  to  the  invalidity  of  a  law 
divesting  an  executed  grant  is  quoted  in  Grogan  v.  Ban  Francisco^ 
18  CaL  612.  In  Roach  v.  Gunter,  44  Ala.  212,  4  Am.  Rep.  134,  it  is 
held  that  the  State  cannot  provide  that  the  grantor  of  a  conveyance 
may  rescind  it,  without  the  excuse  of  fraud,  accident  or  mistake. 
In  the  citing  case  of  Newlan  v.  Marsh,  19  111.  385,  it  is  held  that 
a  statute  cannot  be  operative  to  take  the  title  of  one  citiaien  and 
confer  it  upon  another,  and  it  must  not  be  so  construed.  In  the 
citing  case  of  Lowe  v.  Harris,  112  N.  C.  480,  481,  17  S.  E.  540,  it  is 
said:  "No  law  which  divests  property  out  of  one  person,  and 
vests  it  in  another  for  his  own  private  purposes,  vrithout  the  con- 
sent of  the  owner,  has  ever  been  held  a  valid  exercise  of  legislative 
power,  in  any  State  of  the  Union."  In  the  following  citing  cases 
it  is  held  that  a  municipal  corporation  is  estopped  by  its  grant 
of  a  franchise,  and  that  it  cannot  resume,  modify  or  impair  the 
obligation  of  the  grant;  Ckmst  Line,  etc.,  R.  R.  Co.  v.  Mayor,  etc., 
30  Fed.  040;  St  Louis  v.  Western  Union  T.  Co.,  03  Fed.  70;  Stein 
V.  MobUe,  49  Ala.  368,  369,  20  Am.  Rep.  285;  Los  Angeles  v.  L.  A. 
C.  W.  Co.,  61  Cal.  69;  Jewett  v.  Alton,  7  N.  H.  256;  MaycHT,  etc.  v. 
Houston  S.  R.  Co.,  83  Tex.  555,  29  Am.  St.  Rep.  685,  19  &  W. 
129.  See  also  cases  cited  supra,  under  a  preceding  syllabus.  In 
Lonsdale  v.  Moles,  15  Fed.  Cas.  863,  the  proposition  that  a  grant  is 
a  contract  is  relied  on  to  Justify  calling  a  deed  an  agreement 

Ctonstitutional  law.— Contracts  to  which  a  State  is  a  party  are 
within  the  obligation  clause,  and  consequently  legislative  grant, 
being  a  contract  may  not  be  subsequently  impaired,  p.  137. 

This  doctrine  is  reaffirmed  in  State  v.  Wilson,  7  Cr.  166,  3  L.  303, 
and  Louisiana  v.  Jumel,  107  U.  S.  750,  27  L.  462.  In  citing  cases  of 
Greenwood  v.  Union  F.  Co.,  105  U.  S.  20,  26  L.  964,  and  Leep  v.  Rail- 
way Co.,  58  Ark.  429,  41  Am.  St  Rep.  124,  25  S.  W.  81,  it  is  observed 
that  the  doctrine  of  Fletcher  v.  Peck  was  extended  and  advanced 
in  Dartmouth  College  v.  Woodward,  4  Wheat  518,  4  L.  629,  for 
the  protection  of  franchises  granted  by  the  State  to  private  corpo- 
rations. In  the  citing  case  of  Canal  Co.'s  Case,  83  Md.  626,  35  Atl. 
360,  it  is  stated  that  "the  State  can  no  more  impair  through  her 
judiciary  her  own  contract  than  she  can  impair  the  obligation 
of  the  same  contract  through  her  legislature." 

In  the  citing  case  of  Commissioners  v.  Holyoke  W.  Co.,  104  Mass. 
448,  6  Am.  Rep.  249.  the  court  said:  "In  the  United  States  it 
has  been  settled  for  more  <:«\n  half  a  century  by  the  decision  of 
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the  Supreme  Court  that  a  grant  or  charter  from  a  State  legislature 
is  a  contract  within  the  meaning  of  the  article  of  the  Constitution 
which  declares  that  no  State  shall  pass  any  law  impairing  the  obli- 
gations of  contracts."  In  the  citing  case  of  State  v.  Young,  29  Minn. 
526,  9  N.  W.  739,  it  is  said:  "  There  seems  to  have  been  doubt  sug- 
gested at  an  early  day  that  the  clause  applied  to  contracts  made  by 
a  State.  The  question  was  first  raised  in  Fletcher  v.  Peck."  In 
the  citing  case  of  Jackson,  etc.,  B.  R.  Co.  y.  Davison,  65  Mich.  452, 
37  N.  W.  544,  Moore,  J.,  said:  "  Since  the  case  of  Fletcher  v.  Peck, 
no  one  has  supposed  that  a  State  can  revoke  its  own  grant,  without 
legal  proceedings." 

In  the  following  citing  cases  the  principle  that  the  Constitution 
forbids  a  State  to  impair  the  obligations  of  its  own  grants  and 
contracts  has  been  recognized  and  applied  to  the  protection  against 
impairment  by  subsequent  enactment,  of  acts  exempting  property 
from  taxation  under  a  contract  made  by  the  State:  State  v.  Wilson, 
7  Cr.  166,  3  L.  303,  State  Bank  v.  Knoop,  16  How.  384,  14  L.  983; 
State  V.  County  Court,  19  Ark.  364,  367,  373,  374;  Seymour  v.  Hart- 
ford, 21  Conn.  486;  State  v.  Southern  Bank,  23  La.  Ann.  272;  State 
V.  Comrs.,  37  N.  J.  L.  251;  State  y.  Branin,  23  N.  J.  L.  500;  Worth 
V.  Bailroad  Co.,  89  N.  C.  300,  45  Am.  Rep.  686;  Matheny  v.  Golden, 
5  Ohio  St  366;  though  a  grant  of  such  exemption  is  not  to  be  con- 
stnittd  aa  a  contract  unless  made  clearly  binding  as  such,  London 
V.  Litchfield,  11  Conn.  268;  Seymour  v.  Hartford,  21  Conn.  486;  Provi- 
dence Bank  v.  Billings,  4  Pet  563,  7  L.  956;  Grand  Lodge  v.  City, 
44  La.  Ann.  665;  Washington  University  v.  Rouse,  42  Mo.  317;  Plank 
Road  Co.  V.  Husted,  3  Ohio  St  583;  Iron  City  Bank  v.  Pittsburg, 
37  Pa.  St  343,  and  Herrick  v.  Randolph,  13  Yt  530;  nor  is  an 
exemption  in  another  State  effective  to  preclude  taxation.  Appeal 
Tax  Court  v.  Patterson,  50  Md.  372.  Again  the  doctrine  has  been 
applied  to  the  protection  of  acts  conferring  charters  and  franchises 
upon  private  corporations:  Dartmouth  College  v.  Woodward,  4 
Wheat  656,  662,  4  L.  664,  670;  Planters'  Bank  v.  Sharp,  6  How.  331. 
12  L.  460;  Davis  v.  Gray,  16  Wall.  232,  21  L.  467;  Greenwood  v. 
Union  Freight  Co.,  106  U.  S.  20,  26  L.  964;  Pearsall  v.  Great  N.  R.  R. 
Co.,  161  U.  S.  662,  40  L.  843, 16  S.  Ct  708;  Gray  v.  Davis,  1  Woods,  423, » 
424,  F.  0.  5^715;  Camblos  v.  Philadelphia,  etc.,  R.  R.  Co.,  4  Fed.  Cas. 
1166;  BronsoD  v.  Taylor,  33  Cona.  117;  W.  A  B.  R.  R.  Co.  v.  Bowers, 
4  Hovst  533;  Young  v.  Harrlaon,  6  Ga.  154;  Hamilton  v.  Keith,  5 
Bnsli,  462;  Montpelier  A.  Trustees  v.  George,  14  La.  408,  33  Am.  Dec. 
590;  State  v.  Noyes,  47  Me.  206;  Canal  Co.  v.  Railroad  Co.,  4  GUI  &  J. 
128,  146;  Boston,  etc.,  Corp.  v.  Salem,  etc.,  B.  R.  Co.,  2  Gray,  31,  34; 
Michigan  State  Bank  v.  Hastings,  1  Doug.  (Mich.)  234,  41  Am.  Dec. 
551;  Dow  T.  Northern  R.  R.  Co.,  36  Atl.  534;  State  v.  Branin,  23  N.  J. 
L.  600;  Bfatheny  v.  Golden,  5  Ohio  St  366;  State  v  Matthews,  3  Jones 
L.  464;  State  v.  Heyward,  3  Rich.  L.  409;  Attorney  General  v.  Rail- 
read  Co.,  86  Wis.  563;  but  where  there  is  a  reserved  power  to  repeal 
or  amend  the  charter  of  a  corporation,  no  contract  is  violated  or  im> 
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paired  bj  snch  repeal  or  amendment,  Penn.  College  Oases,  13  WalL 
213,  20  L.  553;  MlUer  v.  New  York,  15  WalL  489.  21  L.  101;  Leep  v. 
Railway  Co.,  58  Ark.  429,  41  Am.  St  Rep.  124,  25  S.  W.  81;  Bronson  v. 
Taylor,  33  Conn.  117;  State  v.  Northern  C.  R.  R.  Co.,  44  Md.  166; 
Comrs.  y.  Holyoke  W.  Co.,  104  Mass.  448,  6  Am.  Rep.  249;  Props.  ▼. 
Haskell,  7  Me.  477;  In  the  Matter  of  Oliver  Lee,  etc.,  Bank,  21  N.  Y. 
14;  M'Laren  v.  Pennington  and  Others,  1  Paige,  106;  Iron  City 
Bank  v.  Pittsburg,  37  Pa.  St  343;  State  v.  Brown  Mfg.  Co.,  18  R.  I. 
24,  25  AtL  249;  though,  even  In  such  cases,  the  property  rights  of  a 
corporation  remain  inviolable.  Attorney  General  v.  Railroad  Co.,  35 
Wis.  503;  People  v.  O'Brien,  111  N.  Y.  48,  7  Am.  St  Rep.  702,  721, 
note,  18  N.  E.  702. 

Acts  and  Constitutions  of  Kentucky  and  Virginia  constituting  a 
compact  between  those  States  for  the  protection  of  claimants  of 
lands  under  laws  of  Virginia  are  protected  by  this  principle,  Green 
v.  Biddle,  8  Wheat  92,  5  L.  570;  as  also  a  patent  to  lands  granted 
by  a  State,  Williams  v.  Norris,  12  Wheat.  125.  6  L.  574;  Doe  v.  Bu- 
ford,  1  Dana,  488;  a  grant  of  lands  by  the  King  of  Spain,  United 
States  V.  Arredondo,  6  Pet  738,  8  L.  565;  acts  granting  lands  in  aid 
of  raib*oads,  Davis  v.  Gray,  16  Wall.  232,  21  L.  457;  Gray  v.  Davis, 
1  Woods,  423,  F.  C.  5,715;  United  States  v.  Minnesota,  etc.,  R.  R.  Co., 
1  Minn.  133;  Koenig  v.  Omaha,  etc.,  R.  R.  Co.,  3  Neb.  383;  RaUroad 
Co.  V.  Commissioners,  36  Tex.  427,  434;  but  congress  may  repeal  a 
territorial  grant  to  a  railroad  company  made  upon  condition  which 
was  not  fulfilled.  Rice  v.  Minn,  etc.,  R.  R.  Co.,  1  Black:,  374,  17  L. 
151;  and  a  State  may  repeal  a  grant  of  submerged  lands  tn  a  harbor 
made  without  consideration  to  a  railroad  company,  so  far  as  not 
executed  by  improvements  actually  made.  State  v.  Illinois  C.  R.  R. 
Co.,  83  Fed.  774,  775;  acts  granting  lands  for  public  squares  may  not 
be  Impaired,  United  States  v.  Illinois  Cent  R.  U.  Co.,  154  U.  S.  244, 
38  L.  976,  14  S.  Ct  1019;  Warren,  v.  Mayor,  22  Iowa,  358;  Cooper  v. 
Alden,  Harr.  (Mich.)  85;  Le  Clercq  v.  Trustees,  7  Ohio,  221,  28  Am. 
Dec.  643;  nor  an  act  granting  a  franchise  to  build  a  track  in  a 
street.  Port  of  Mobile  v.  L.  &  N.  R.  R.  Co.,  84  Ala.  120,  5  Am.  St 
Rep.  346,  4  So.  108;  or  a  right  to  construct  locks,  Enfield  Toll  B.  Co. 
v^  Conn.  R.  R.  Co.,  7  Conn.  48;  a  State  contract  leasing  a  State's 
prison  is  inviolable,  McCauley  v.  Brooks,  16  Cal.  30;  a  State  grant 
of  swamp  lands,  Montgomery  v.  Kasson,  16  CaL  194;  legislative 
grant  of  lands  to  a  city  or  town,  Grogan  v.  San  Francisco,  18  Gal. 
612,  613;  Richardson  v.  Brown,  6  Me.  358;  In  re  Malone's  Estate,  21 
8.  C.  449;  Brownsville  v.  Basse,  36  Tex.  501;  or  to  a  county,  Galveston 
V.  Tankersley,  39  Tex.  657;  lands  granted  in  aid  of  schools,  State 
V.  Springfield  Tp.,  6  Ind.  97;  Roberts  v.  M.  &  Ky.,  etc.,  R.  R.  Co., 
48  Kan.  108,  22  Pac.  1008;  Simmons  v.  Holmes,  49  Miss.  140;  Gram- 
mar School  V.  Burt,  11  Vt  641;  Grammar  School  v.  Bailey,  62  Vt  476, 
477,  20  Atl.  823;  but  congress  with  the  consent  of  the  State  at  any 
time  prior  to  survey  could  change  the  terms  of  the  grant  of  the 
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sixteenth  and  eighty-sixth  section  in  aid  of  schools  so  as  to  except 
mineral  lands,  and  grant  others  in  lieu  thereof,  Haydenfeld  v. 
Danej,  etc.,  Ck>.,  10  Nev.  310;  other  grants  of  land  from  the  State 
are  protected,  HilUard  v.  Ck>nnolly,  7  Ga,  179;  Winter  t.  Jones,  10 
Ga.  196^  54  Am.  Dec.  382. 

The  following  have  also  been  held  inviolable  contracts  nnder  the 
doctrine  of  the  leading  case:  An  act  granting  a  lottery  franchise 
for  a  license  paid  therefor,  Boyd  v.  State,«16  Ala.  334;  the  executed 
compact  of  the  States  with  the  Federal  government,  Hawkins  v. 
Filkins,  24  Ark.  319;  Chanceley  v.  Bailey,  37  Ga.  536;  an  act  granting 
to  a  purchaser  at  tax  sale  the  right  to  repayment  with  interest  of 
aU  money  paid,  Ck>rbin  v.  Gomrs.,  3  Fed.  362,  1  McOrary,  527;  and 
the  right  to  a  deed  within  a  specified  time,  Hull  v.  State,  29  Fla. 
88,  30  Am.  St  Rep.  99,  11  So.  99;  Bruce  v.  Schuyler,  9  111.  276,  278, 
46  Anu  Dec.  458,  460;  a  legislative  grant  of  a  right  to  take  tolls 
upon  a  turnpike,  Derby  Tp.  v.  Parks,  10  Conn.  541,  27  Am.  Dec. 
704;  a  municipality's  lighting  contract.  Blood  v.  Manchester  Blec. 
L.  Go.,  39  Atl.  336;  an  exclusive  right  to  erect  a  toll  bridge,  Enfield 
T.  B.  Go.  V.  Hartford,  etc.,  R.  R.  Co.,  17  Gonn.  61,  42  Am.  Dec. 
723;  Piscataqua  Bridge  v.  N.  H.  Bridge,  7  N.  H.  68.  See  Charles 
River  Bridge  v.  Warren  Bridge,  7  Pick.  507,  11  Pet  420,  9  L.  773; 
Ghenango  B.  Go.  v.  Binghamton  B.  Go.,  27  N.  Y.  92,  119;  a 
State  indorsement  of  bonds  of  railroad  companies,  except  as 
adjusted  with  the  consent  of  bondholders.  State  v.  Gobb,  64 
Ala.  152;  a  State  appropriation  for  payment  of  its  obligations, 
Garr  v.  State,  127  Ind.  207,  22  Am.  St  Rep.  627,  26  N.  B.  779;  State 
railroad  bonds,  which  cannot  be  impaired  by  constitutional  amend- 
ment State  V.  Young,  29  Minn.  525,  529,  531,  9  N.  W.  739,  741,  743; 
a  legislative  grrant  of  a  charity.  Prince  William  S.  Board  v.  Stuart 
80  Va.  80,  per  Lewis,  J.,  majority  holding  contra  that  the  charity 
was  within  the  scope  of  general  legislative  power;  a  grant  from  the 
State  authorizing  the  obstruction  of  a  stream  by  a  dam.  Glover  ▼. 
Powell,  10  N.  J.  Bq.  229;  People  v.  Piatt  17  Johns.  215,  8  Am.  Dec. 
388;  State  v.  Glenn,  7  Jones  L.  327;  a  State  contract  for  the  con- 
struction of  a  public  work,  Danolds  v.  State,  89  N.  Y.  45,  46,  42  Am. 
Rep.  280;  an  act  granting  a  right  to  cut  a  canal  through  the  State, 
State  V.  Burgess,  23  La.  Ann.  227;  a  State  grant  of  a  right  of  wharf- 
age, Langdon  v.  Mayor,  93  N.  Y.  156;  a  sale  of  land  by  commissioner 
appointed  by  the  legislature,  Stanmire  v.  Taylor,  3  Jones  L.  213; 
and  an  act  funding  the  public  debt  and  making  coupons  receivable 
for  demands  due  the  State,  Antoine  v.  Wright,  22  Gratt.  872.  See 
also  35  Am.  St  Rep.  533,  note,  and  cases  cited  nnder  a  preceding 
syUabus. 

In  the  citing  case  of  Boston  Water  P.  Go.  v.  Boston,  etc.,  R.  B. 
Co.,  23  Pick.  394,  it  is  held  that  a  State  grant  of  land  doeff  not 
preclude  the  taking  of  the  land  by  the  State  by  the  power  of 
eminent  domain,  upon  payment  of  compensation.    In  the  citing 
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case  of  Allen  v.  Forrest,  8  Wash.  703,  36  Pac.  972,  It  Is  beld  that  a 
law  granting  to  the  Improver  of  tide  lands  a  right  to  purchase  them 
from  the  State  conferred  no  vested  right  prior  to  purchase,  and 
that  as  to  cases  when  the  privilege  of  purchase  had  not  been  exer- 
cised, the  legislature  might  repeal  the  law,  and  provide  for  use 
and  occupation  of  the  lands  for  other  purposes.  In  the  citing  case 
of  Russell  V.  Barney,  6  McLean,  582.  F.  C.  12,152,  it  is  held  that  the 
principle,  that  a  grant  made  pursuant  to  an  act  of  the  legislature 
may  not  be  impaired  by  the  State,  is  Inapplicable  to  a  statute  of  llml^ 
tations  operating  conditionally  to  defeat  the  titie  granted.  In  the 
citing  case  of  The  Palo  Alto,  2  Ware  (Dav.),  356,  F.  0.  10,700,  It 
is  held  that  the  principle  of  the  cited  case  is  Inapplicable  where  a 
donation  from  the  government  is  not  delivered  or  Is  coupled  with  a 
condition  precedent  to  be  performed  by  the  grantee.  In  the  citing 
case  of  State  v.  Toung,  29  Minn.  529,  531,  9  N.  W.  741,  the  question 
is  discussed  as  to  how  far  there  may  be  an  obligation  resting  upon 
a  State  for  which  there  may  be  no  Judicial  remedy.  In  the  citing 
case  of  Carr  v.  State,  127  Ind.  207,  22  Am.  St.  Rep.  627,  26  N.  B.  779, 
it  is  said  that  the  State  may  defeat  enforcement  of  Its  obligation 
by  failure  to  make  an  appropriation,  and  that  It  cannot  be  sued. 
In  the  citing  case  of  Poindexter  y.  Greenhow,  114  U.  S.  286,  29  L. 
191,  5  S.  Gt  912,  it  is  said:  **  It  Is  true  that  no  remedy  for  breach 
of  its  contract  by  a  State  by  way  of  damages  for  its  compensation, 
or  by  means  of  process  to  compel  Its  performance,  is  open  in  the 
courts  of  the  United  States,  by  a  direct  suit  against  the  State  itself 
dh  the  part  of  the  Injured  party,  being  a  citizen  of  another  State  or 
subject  of  foreign  State.  But  it  is  equally  true  that  whenever  in 
a  controversy  between  parties  to  a  suit  of  which  these  courts  have 
jurisdiction,  the  question  arises  upon  the  validity  of  a  law  of  a 
State  impairing  the  obligation  of  its  contract,  the  jurisdiction  ia 
not  thereby  ousted,  but  must  be  exercised,  with  whatever  legal 
consequence  to  the  rights  of  the  litigants,  may  be  the  result  of  the 
determination." 

Constitutional  law. —  The  Federal  limitations  upon  State  power 
are  founded  upon  the  desire  to  protect  life  and  property  from  the 
sudden  and  strong  passions  to  which  men  are  exposed,  and  the 
Goustitution  contains  what  may  be  deemed  a  bill  of  rights  for  the 
people  of  each  State,  p.  138. 

Fletcher  v.  Peck  is  quoted  to  this  point  in  Gummlngs  v.  Missouri, 
4  Wall.  322,  18  L.  362;  United  States  v.  Johnson  Go.,  5  Dillon,  212, 
F.  G.  15,485;  Bonaparte  v.  Gamden  Go.,  1  Bald.  220,  F.  G.  1,617; 
Jacoway  v.  Denton,  25  Ark.  643;  Weidenger  v.  Spruance,  101  HI. 
298;  State  v.  Johnson,  12  Minn.  485,  93  Am.  Dec.  248;  Garland  v. 
Brown,  23  Gratt  176.  In  the  last  cases  cited  the  same  principle 
was  held  applicable  to  a  State  Goustitution. 

Billa  of  attainder  may  affect  the  life  of  an  individual  or  confis- 
cate his  property,  or  may  do  both,  p.  138. 
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The  language  of  Chief  Justice  Marshall  on  this  point  is  quoted 
In  Norris  v.  Doniphan,  4  Met.  (Ky.)  434,  where  an  act  of  1862  con- 
fiscating the  property  o#  rebels  as  a  punishment  for  treason  was 
held  unconstitutional.  It  is  said  In  that  case  that  a  **  bill  of  attain- 
der Includes  a  bill  of  pains  and  penalties,*'  and  the  same  is  said  In 
the  citing  case  of  In  re  Yang  Sing,  13  Sawy.  485,  36  Fed.  439,  where 
it  Is  held  that  a  legislative  act  which  undertakes  to  inflict  upon 
Chinese  the  punishment  of  banishment  or  exile  from  the  United 
States  is  void  as  being  a  bill  of  attainder.  It  is  cited  also  in  Ex 
parte  Law,  35  Ga.  302,  15  Fed.  Cas.  10,  and  In  re  Shorter,  22  Fed. 
Gas.  19,  which  affirm  the  Invalidity  of  the  test  oath  act  of  congress 
of  1865;  in  Myers  v.  Sanders,  7  Dana,  519,  where  it  is  held  that  an  act 
making  a  patent  from  the  State  a  subject  of  forfeiture  was  a  bill 
of  pains  and  penalties. 


post  facto  law  is  one  which  renders  an  act  punishable  in 
A  manner  in  which  it  was  not  punishable  when  committed,  p.  138. 

This  definition  has  been  referred  to  and  relied  upon  by  the  citing 
cases  as  follows:  Gummings  v.  Missouri,  4  Wall.  326,  18  L.  864, 
which  holds  a  test  oath  imposed  by  the  Missouri  Gonstitntion  to 
be  ex  post  facto;  Gut  v.  Minnesota,  9  Wall.  38,  19  L.  574,  which 
holds  that  a  law  changing  the  place  of  trial  of  a  criminal  case, 
though  passed  subject  to  the  commission  of  the  offense  or  the 
finding  of  the  indictment,  is  not  invalid;  Lapeyre  v.  United  States, 
17  WalL  206,  21  L.  611,  where  Hunt,  J.,  expressed  the  opinion  that 
An  act  previously  lawful  cannot  be  made  unlawful  and  punishable 
whether  the  matter  was  considered  as  criminal  or  civil  in  its 
natmre;  Burgess  v.  Salmon,  97  U.  S.  884,  24  L.  1106,  where  the 
same  doctrine  is  stated  and  it  is  held  that  an  act  increasing  a  duty 
on  tobacco  and  imposing  a  penalty  for  nonpayment  is  ex  post  facto 
as  applied  to  a  lesser  duty  paid  before  the  act  took  effect;  Ex  parte 
Medley,  184  U.  S.  171,  33  L.  840,  10  S.  Gt  387,  where  it  was  held  that 
an  act  providing  solitary  confinement  before  the  execution  of  a  mur- 
derer was  ex  post  facto  as  to  a  crime  committed  before  its  passage; 
Whitney  v.  Emmet,  1  Bald.  316,  F.  G.  17,585,  where  it  is  held  that 
a  law  construed  as  imposing  a  forfeiture  of  the  rights  of  a  plaintiff 
in  a  patent  case,  when  he  was  entitled  to  treble  damages  for  the 
injury,  would  be  ex  post  facto;  Hart  v.  State,  40  Ala.  88,  88  Am. 
Dec.  756,  which  holds  that  a  law  authorizing  a  conviction  upon  less 
evidence  than  was  required  when  the  offense  was  committed  is  ex 
post  facto;  Ex  parte  Law,  35  6a.  310,  15  Fed.  Gas.  12,  where  it 
is  said  that  the  definition  of  Gbief  Justice  Marshall  is  approved  by 
Ghancellor  Kent  (Gom.  409),  and  held  that  the  retrospective  part  of 
the  test  oath  act  of  congress  of  1865  was  a  bill  of  attainder  and 
ex  post  facto;  Blake's  Gase,  1  Blackf.  483,  which  cites  Fletcher  y. 
Peck  as  to  the  nature  of  an  ex  post  facto  law,  but  holds  that  a 
retrospective  act  requiring  an  attorney  to  take  oath  that  he  has  not 
engaged  in  a  duel  is  not  ex  post  facto;  Wooley  v.  Watkins,  2  Idaho, 
666^  and  Shepherd  v.  Grimmett,  2  Idaho,  1128,  81  Pac.  795,  and 
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Anderson  ▼.  Baker,  23  Md.  506,  582,  605,  where  It  Is  held  tliat  a  law 
requiring  electors  to  verify  their  qualifications  by  oath  was  not 
ex  post  facto;  Strong  ▼.  State,  1  Blackf.  198,  n,  2,  where  the  defini- 
tion is  held  not  to  preclude  an  act  changing  the  puniuhment  of  an 
offense  after  its  commission,  from  stripes  to  confinement  in  the 
State  prison;  Wilson  y.  O.  &  M.  B.  W.  Ck>.,  64  III.  546,  16  Am.  Bep. 
568,  where  it  is  held  that  an  act  substituting  a  new  punishment  for 
violation  of  a  prior  prohibited  act  is  ex  post  facto;  Weidenger  v. 
Spruance,  101  IlL  2d8,  where  Mr.  Justice  Dickey  is  of  opinion  that 
a  law  imposing  a  new  liability  upon  holders  of  fully  paid  up  stock 
in  a  corporation  was  in  the  nature  of  a  bill  of  attainder  and  an 
ex  post  facto  law;  In  re  Petty,  22  Kan.  482,  where  It  is  said  that  tlie 
definition  given  by  Chief  Justice  Marshall  "  is  subject  to  the  quali- 
fication that  when  the  new  law  mitigates  the  character  or  punish- 
ment of  a  criine  already  committed,  it  does  not  fall  within  the  pro- 
hibition of  the  Oonstitution,"  but  it  is  held  that  a  law  imposing 
one  year's  imprisonment  in  addition  to  the  penalty  of  death,  as  to 
crimes  previously  committed,  is  ex  post  facto  and  void;  Lynn  v. 
State,  84  Md.  78,  35  AtL  22,  where  it  is  held  that  a  retrospective  a<>t 
for  the  benefit  of  the  accused,  lessening  the  penalty,  is  not  ex  post 
facto;  In  re  MiUer,  110  Mich.  677,  64  Am.  St.  Rep.  377,  68  N.  W. 
990,  upholding  a  statute  denying  to  convicts  serving  a  second  term 
any  reduction  in  sentence  for  good  behavior,  though  the  first  offense 
was  prior  to  its  enactment  (see  64  Am.  St  Bep.  879,  note,  on  this 
point);  Murphy  and  Glover  Test  Oath  Oases,  41  Mo.  371,  where 
Holmes,  J.,  is  of  opinion  that  a  retrospective  test  oath  act  is  m  bill 
of  pains  and  penalties  merging  ex  post  facto  elements. 

Other  citing  cases  have  affirmed  and  relied  upon  the  definition  as 
follows:  State  v.  Johnson,  12  Minn.  484,  93  Am.  Dec.  247,  where  it 
is  held  that  an  act  allowing  evidence  of  an  indirect  character  to 
prove  marriage  under  an  Indictment  for  polygamy  was  ex  post  facto 
as  applied  to  past  offenses;  State  v.  Thompson,  141  Mo.  417,  42  S.  W. 
951,  which  holds  that  a  law  regulating  the  evidence  and  mode  of 
procedure  in  a  cHminal  case  and  providing  for  a  comparison  of 
handwriting  is  not  ex  post  facto  as  applied  to  crimes  previously 
committed;  State  v.  Ryan,  13  Minn.  375,  where  it  is  held  that  an  act 
allowing  seven  peremptory  challenges  to  the  State  upon  the  trial 
of  offenses  committed  before  its  passage  was  not  ex  post  facto; 
State  V.  McDonald,  20  Minn.  139,  where  it  is  held  that  an  act  adding 
an  alternative  punishment  of  fine  and  imprisonment  for  an  offense 
previously  punishable  only  by  Imprisonment,  as  to  offenses  pre- 
viously committed,  is  ex  post  facto;  Lindzey  v.  State,  65  Miss.  546, 
7  Am.  St  Rep.  677,  5  So.  100,  holding  ex  post  facto  an  act  pre- 
cluding a  defense  to  a  misdemeanor,  and  changing,  without  miti- 
gating, the  punishment;  Moore  v.  State,  43  N.  J.  L.  217,  where  the 
definition  of  Chief  Justice  Marshall  was  criticised  as  not  providing 
for  the  validity  of  a  mitigation  of  punishment,  and  it  was  held  that 
an  act  authorizing  a  trial  and  punishment  of  one  against  whose 
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punishment  limitation  had  previously  run,  was  ex  post  facto,  and 
the  quoting  case.  State  v.  Moore,  42  N.  J.  L.  232,  was  overruled 
on  that  point.  Van  Syckel,  J.,  dissenting,  pp.  231,  235;  Hartung  v. 
People.  22  N.  Y.   104,  109,  w^here  Chancellor  Kent's  approval  of 
Chief  Justice  Marshall's  definition  is  referred  to  and  it  is  held  that 
an  act  adding  imprisonment  at  hard  labor  to  the  death  penalty, 
as  to  pei*sons  previously  convicted,  was  ex  post  facto;  Shepherd  v. 
People,  25  N.  Y.  415,  where  Sutherland,  J.,  says.  In  reference  to 
the  definition  quoted:     "  Add  to  this  *  or  which  increases  the  punish- 
ment with  which  the  act  was  punishable  when  committed,'  and  I 
think  the  definition  will  be  as  complete  and  certain  and  safe  as  can 
well  be  made,"  but  it  was  held  that  an  act  changing  the  punish- 
ment for  arson  in  the  first  degree  from  death  to  imprisonment  for 
life  could  not  be  said  with  certainty  not  to  increase  the  punishment, 
and  was  ex  post  facto  as  applied  to  previous  offenses;  Green  v. 
Shumway,  89  N.  Y.  424,  where  a  retrospective  test  oath  law  was 
held  ex  post  facto;  Holt  v.  State,  2  Tex.  364,  where  an  act  requiring 
the  Jury  to  assess  the  punishment  to  be  Inflicted  was  held  not  ex 
post  facto  as  applied  to  prosecution  pending;   Murray   v.   State, 
1  Tex.  App.  428,  where  it  was  held  that  a  change  of  Constitution 
taking  away  an  alternative  power  of  the  Jury  to  substitute  imprison- 
ment for  life  for  the  death  penalty,  secured  by  a  previous  Constitu- 
tion, as  applied  to  previous  offenses,  is  ex  post  facto;  and  In  re 
Wright,  3  Wyo.  483,  27  Pac.  567,  where  It  is  held  that  an  act  sub- 
stituting trial  by  information  instead  of  by  indictment  is  not  ex  post 
facto  as  to  previous  offenses.    See  also  valuable  note  in  37  Am.  St. 
Rep.  584,  587. 

In  the  following  dtlng  cases  it  Is  held  that  the  doctrine  of  ex  post 
facto  laws  applies  to  criminal  cases  only,  and  not  retrospective 
laws  affecting  civil  cases  or  vested  rights:  Watson  v.  Mercer,  8  Pet. 
110,  8  L.  884;  Baltimore,  etc.,  R.  R.  Co.  v.  Nesbit,  10  How.  402,  13  L. 
472;  Carpenter  v.  Commonwealth,  17  How.  4G3,  15  L.  129;  Society  v. 
Wheeler,  2  Gall.  138,  F.  C.  13,156;  Ex  parte  Garland,  4  Wall.  390, 
18  L.  374;  Holmes  v.  Bank  of  Norfolk,  12  Ala.  417;  Wilder  v.  Lump- 
kin. 4  Ga.  215;  Martindale  v.  Moore,  3  Blackf.  277,  278;  Baugher  v. 
Nelson,  9  Gill,  305,  52  Am.  Dec.  698;  Anderson  v.  Baker,  23  Md. 
666,  682,  605;  Davis  v.  Minor,  1  How.  (Miss.)  192,  28  Am.  Dec.  330; 
Rich  V.  Flanders,  39  N.  H.  313,  376;  Suydam  v.  Bank  of  New 
Brunswick,  3  N.  J.  Eq.  117;  Green  v.  Shumway,  39  N.  Y.  432;  Burch 
v.  Newburg,  10  N.  Y.  391;  Grim  v.  Weisenburg  S.  DIst.,  57  Pa.  St. 
435.  98  Am.  Dec.  238;  Lane  v.  Nelson,  79  Pa.  St.  410;  Ex  parte  Hun- 
ter, 2  W.  Va.  159;  Ex  parte  Quarrier,  4  W.  Va.  223. 

For  a  full  discussion  of  ex  post  facto  laws,  see  note  to  Calder  v. 
BuU,  3  Dall.  386-400,  1  L.  648. 

Constitutional  law. —  A  provision  of  the  Constitution,  afterwards 
changed  by  amendment,  considered  In  arguing  as  to  a  question  of 
construction,  p.  139. 

27 


6  Cr.  87-148 


Notes  on  U.  S.  Reports. 


418 


In  the  citing  case  of  Hoffman  v.  Harrington,  28  Mich.  109,  it  \b 
said:  "A  constitutional  provision  may  have  a  modified  application 
in  consequence  of  a  construction  based  on  its  original  connection 
with  clauses  erased  by  amendment."  The  citing  case  of  Norris  v. 
Clinkscales,  47  S.  C.  50C,  25  S.  E.  804,  applies  the  cited  case  to  a 
change  in  the  language  in  a  section  of  a  new  Constitution  as  com- 
pared with  the  same  section  in  the  other  Constitution. 

Indian  lands. —  The  reservation  of  Indian  lands  did  not  alter  the 
boundaries  of  the  colony,  and  the  State  was  seized  in  fee  of  such 
lands,  notwithstanding  the  Indian  title  which  was  to  be  respected 
until  extinguishment,  pp.  142,  143. 

lu  the  citing  cases  of  Johnson  v.  Mcintosh,  8  Wheat  692,  6 
L.  G93;  Cherokee  Nation  v.  State,  5  Pet  48,  8  L.  42;  Clark  v.  Smith, 
13  Pet  201,  10  L.  12G;  Leavenworth,  etc.,  R.  R.  Co.  v.  United 
States,  92  U.  S.  754,  23  L.  643,  it  is  held  that  the  Indian  tiUe  was 
in  its  nature  a  mere  right  of  occupancy,  which  was  incapable  of 
alienation.  In  the  citing  case  of  Cherokee  Nation  v.  Georgia, 
5  Pet  57,  70,  8  L.  45,  50,  Mr.  Justice  Thompson  approves  of  the 
opinion  of  Mr.  Justice  Johnson  in  Fletcher  v.  Peck,  pp.  146,  147. 
that  the  Indian  nations  have  a  right  of  soil,  and  says:  •*  Whether 
they  have  a  right  of  soil  or  a  right  of  occupancy,  they  are  entitled 
to  protection  according  to  Fletcher  v.  Peck."  In  the  citing  case 
of  Elk  v.  Wllklns,  112  U.  S.  108,  28  L.  648,  5  S.  Ct  48,  the  remarks 
of  Mr.  Justice  Johnson  In  Fletcher  v.  Peck,  146,  are  quoted  that 
certain  tribes  have  totally  extinguished  their  national  fire  and  sub- 
mitted themselves  to  the  laws  of  the  States,  and  it  Is  held  that 
an  Indian  who  is  a  member  of  a  tribe  recognized  by  the  govern- 
ment, though  residing  in  a  State,  is  not  a  citizen  of  the  United 
States  under  the  fourteenth  amendment. 

In  the  citing  cases  of  Blecker  v.  Bond,  3  Wash.  O.  C.  542,  F.  0. 
1,534,  and  Oilman  v.  Brown,  1  Mason,  212,  F.  C.  5,441,  the  doc- 
trine of  Fletcher  v.  Peck  as  to  the  nature  of  the  Indian  title  and 
the  power  of  the  State  to  grant  lands  in  fee  was  approved.  In  the 
citing  case  of  Goodfellow  v.  Muckey,  1  McCrary,  244,  F.  C.  5,537, 
it  is  said:  "It  has  been  uniformly  held  by  the  Supreme  Court  that 
the  Indian  title  was  but  a  mere  right  of  occupancy,  the  fee 
remaining  in  the  United  States,"  and  it  is  held  that  the  treaty 
with  the  Pottawatomie  tribe  of  Indians  did  not  amount  to  a  grant  In 
present!  to  that  tribe.  In  the  citing  case  of  Thompson  v.  Doaksum, 
68  Cal.  595,  10  Pac.  200,  it  is  held  that  congress  has  control  over 
all  Indian  lands,  and  that  lands  in  California  in  the  occupancy  of 
Indian  tribes  at  the  date  of  the  treaty  of  Hidalgo  because  part  of 
the  public  domains  are  subject  to  pre-emption.  In  the  citing  case 
of  East  Haven  v.  Hemingway,  7  Conn.  198,  It  is  held  that  the 
Indians  had  no  legal  capacity  to  sell  lands  occupied  by  them,  and 
the  legislature  could  grant  them  or  ratify  the  sale  of  them  to  a 
town.    In  the  citing  case  of  Doe  v.  Avaline,  8  Ind.  13,  it  is  held 
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that  a  legislatlYe  designation  of  Indians,  as  having  one-eighth  of 
Indian  blood,  applies  to  an  act  for  the  relief  of  the  Miami  Indians. 
In  the  citing  case  of  Roberts  v.  M.,  K.  &  T.  R.  R.  Co.,  43  Kan.  108, 
22  Pac.  1008,  it  is  held  that  a  grant  of  the  sixteenth  and  thirty-sixth 
sections  to  the  State  included  those  occupied  by  Indians.  In  the  cit- 
ing case  of  Caldwell  v.  State,  1  Stfew.  &  P.  347,  it  is  held  that  the 
State  had  the  right  to  extend  its  civil  and  criminal  jurisdiction  over 
any  tract  of  Indian  country  within  its  limits,  though  the  Indian  title 
then  is  not  extinguished.  In  the  citing  case  of  Gaines  v.  Hale, 
20  Ark.  184,  it  was  held  that  though  the  United  States  could  convey 
in  fee  simple  lands  occupied  by  Indian  tribes  before  the  Indian 
title  was  extinguished,  yet  It  was  the  policy  of  the  government  to 
protect  such  land,  and  that  the  right  of  pre-emption  did  not  extend 
to  such  lands.  In  the  citing  case  of  Yeale  y.  Maynes,  23  Kan.  28^ 
it  is  held  that  the  treaty  of  1846  with  the  Pottawatomie  Indians 
only  recognized  their  possessory  right,  but  that  under  the  treaties 
of  1861  and  1867  conveyances  were  contemplated  to  adult  male 
heads  of  families  who  left  the  tribe  and  became  citizens  and  that 
a  patent  to  a  head  of  a  family  conveyed  title  as  against  an  allot- 
ment to  another  member.  In  Breaux  v.  Johns,  4  La.  Ann.  142,  143, 
50  Am.  Dec.  557,  558,  it  is  held  that  Indian  tribes  In  Louisiana  to 
whom  lands  were  allotted  by  the  laws  of  Spain,  were  never  invested 
with  ownership,  but  the  title  was  in  the  United  States,  who  could 
grant  the  fee  subject  to  the  Indian  right  of  occupancy.  In  the 
citing  case  of  Montgomery  v.  Ives,  13  Sm.  &  M.  175,  it  is  held  that 
the  Indian  title  not  being  extinguished  in  lands  reserved  under 
the  proclamation  of  George  II.,  a  grant  by  the  royal  governor  in 
1772  had  no  validity.  In  the  citing  case  of  Utah  I^Iining  Co.  v. 
Mining  Co.,  6  Utah,  196,  21  Pac.  1007,  it  Is  held  that  the  govern- 
ment of  the  United  States  having  succeeded  to  the  title  in  fee  simple 
of  lands  occupied  by  the  Indians  subject  to  their  right  of  occupancy, 
the  treaty-making  power  of  the  United  States  by  treaty  with  the 
Chippewa  Indians  could  confer  upon  the  land  department  power 
to  dispose  of  lands  to  heads  of  families  without  the  consent  or  rati- 
fication of  congress.  In  the  citing  case  of  Veeder  v.  Guppy,  3  Wis. 
526,  it  is  held  that  the  possession  of  land  by  Indians  did  not  affect 
the  validity  of  the  government  grant,  and  that  the  right  of  Indiana 
to  occupancy  was  not  involved  in  a  suit  between  individuals  claim- 
ing under  the  same  grant  of  congress.  In  re  Narragansett  Indians, 
40  Ati.  368,  held  a  conveyance  of  lands  by  Indian  sachem,  reserving 
certain  lands  to  himself  and  heirs  forever,  did  not  vest  in  him  a  fee 
In  the  part  reserved. 

Eminent  domain.— Consists  of  the  power  to  oblige  a  citizen  to 
sell  and  convey,  when  the  public  necessities  require  it,  p.  145, 
opinion  of  Johnson,  J. 

This  proposition  is  quoted  and  applied  in  Chambers  v.  C.  &  G.  R. 
R.  Co.,  69  Ga.  822;  State  y.  Nemaha  Co.,  7  Kan.  574;  BuUer  y.  Sewer 
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Commission,  39  N.  J.  L.  609;  Rnssel  v.   Mayor,  2  Den.  472,  and 
White  V.  Nashville,  etc.,  U.  R.  Co.,  7  Heisk.  539. 

Feigned  case  should  not  be  decided,  p.  147,  opinion  of  Johnson,  J. 

In  the  citing  case  of  Smith  v.  Brown,  3  Tex.  372,  49  Am.  Dec.  749, 
it  is  held  that  a  fictitious  case  brought  for  the  purpose  of  obtaining 
the  opinion  of  the  court  on  the  matters  presented  by  it,  is  a  contempt 
of  court,  and  the  court  will  not  give  an  opinion  on  an  abstract  ques- 
tion of  law,  where  a  case  is  made  up  for  that  purpose.  In  Am.  W. 
P.  Co.  V.  Heft  131  U.  S.  93,  Appx.,  the  opinion  of  Johnson,  J.,  is  re- 
ferred to  as  favoring  the  dismissal  of  an  appeal  where  it  appears  that 
the  suit  was  fictitious  and  collusive.  Cited  also  in  Ward  v.  Alsup, 
100  Tenn.  739,  740,  46  S.  W.  574,  reviewing  authorities  upon  this 
point  at  length,  but  dismissing  appeal  on  other  grounds. 

Compromise  by  State  and  the  United  States  of  controversy  as  to 
vacant  lands  will  not  now  be  disturbed,  p.  142. 

Cited  with  reference  to  this  statement  in  Rhode  Island  ▼.  Massa- 
chusetts, 12  ret.  729,  9  L.  1262;  Dred  Scott  v.  Sandford,  19  How. 
602.  15  L.  741;  Seneca  Nation  v.  Christie,  126  N.  Y.  137,  27  N.  B.  279, 
discussing  various  matters  as  to  territory  of  United  States;  In  re 
Narragansett  Indians,  40  Atl.  368,  as  to  Rhode  Island  settlement 
with  Indians. 

Miscellaneous  citations.— Fletcher  v.  Peck  is  cited  in  Giddings 
V.  San  Antonio,  47  Tex.  556,  26  Am.  Rep.  326,  ascribing  the  con- 
stitutional requirement  that  the  title  of  an  act  state  its  contents,  to 
the  frauds  under  the  Yazoo  act  of  Georgia  of  1795,  out  of  which 
Fletcher  v.  Peck  arose;  in  Van  Dolsen  v.  New  York,  17  Fed.  818,  21 
Blatchf.  456,  as  an  instance  of  title  traced  to  royal  grant  from  the 
crown.  Cited  also  in  Montgomery  v.  Ives,  13  Smedes  &  M.  173, 
and  In  re  Turner,  5  Ohio,  543,  but  not  in  point 

6  Cr.  148-170,  3  L.  181,  MASSIB  v.  WATTS. 
(AflJrmed  by  Kerr  v.  Watts,  6  Wheat.  557,  558,  560,  5  L.  330,  331.) 
Equity  Jurisdiction. —  In  questions  of  contract,  trust  and  fraud, 

equity  has  jurisdiction  wherever  person  is  found,  though  its  decree 

may  affect  lands  without  its  jurisdiction,  p.  158. 

The  number  of  citations  suflaciently  demonstrates  the  great  influ- 
ence and  importance  of  this  case.  They  cite  and  apply  the  doctrine 
as  follows:  Pennoyer  v.  Neff,  95  U.  S.  723,  24  L.  569,  holding,  how- 
ever, that  such  exercise  of  jurisdiction  does  not  interfere  with  con- 
trol of  property  by  State  of  situs;  Ager  v.  Murray,  105  U.  S.  131, 
26  L.  943,  subjecting  patent  right  to  payment  of  judgment  against 
patentee;  Hart  v.  Sansom,  110  U.  S.  155,  28  L.  103,  3  S.  Ct.  589, 
holding  that  decree  removing  cloud  from  title  to  land  within  State, 
does  not  bar  nonresident  defendant,  cited  by  publication,  from 
suing  in  Circuit  Court  to  recover  land;  Cole  v.  Cunningham,  133 
U.  S.  117,  118,  33  L.  543,  10  S.  Ct.  272,  273,  holding  that  equity  may 


421 


Massie  v.  Watts. 


6  Or.  148-170 


enjoin  citizens  of  one  State  from  prosecuting  suits  in  another; 
similarly  In  CJole  v.  Young,  24  Kan.  438;  Hay  den  v.  Yale,  45  La.  Ann. 
371,  40  Am.  St  Rep.  240,  12  So.  637;  Dehon  v.  Foster,  4  Allen,  551, 
and  Williams  v.  Fitzhugli,  37  N.  Y.  450;  in  Carpenter  v.  Strange,  141 
U.  S.  106,  35  L.  647,  11  S.  Ct.  966,  holding,  however,  that  such 
decree  does  not  bind  courts  of  State  of  land's  situs;  in  dissenting 
opinion  to  Cherolsee  Nation  v.  Georgia,  5  Pet.  79,  8  L.  53,  denying 
injunction  against  enforcement  of  certain  Georgia  laws  concerning 
Cheroltee  territory;  Pierpont  v.  Fowle,  2  Wood.  &  M.  39,  F.  O.  11,152, 
upholding  right  of  equity  in  proper  case  to  settle  dispute  as  to  title 
to  copyright;  Briggs  v.  French,  1  Sumn.  504,  F.  0.  1,870,  asserting 
equity  Jurisdiction  over  constructive  trust  though  lands  to  be  af- 
fected are  without  its  Jurisdiction;  Northern  Indiana  R.  R.  Co.*  ▼. 
Michigan  Cent.  R.  R.  Co.,  15  How.  243,  14  L.  679,  holding,  how- 
ever, that  such  Jurisdiction  does  not  include  local  actions  as  to  land; 
Picquet  y.  Swan,  5  Mason,  42,  F.  C.  11,134,  distinguishing  local 
actions  from  matters  collateral  and  binding  upon  conscience;  Baker 
V.  Biddle,  1  Bald.  416,  F.  C.  764,  holding  that  at  any  stage  of  equity 
cause  defendant  may  object  that  plaintiff  has  remedy  at  law; 
Leland  v.  The  Ship  Medora,  2  Wood.  &  M.  114,  F.  C.  8,237,  holding 
that  equity  having  Jurisdiction  for  one  purpose  may  act  as  to  in- 
cidental legal  matters;  Cheever  v.  Wilson,  9  Wall.  121,  19  L.  607, 
holding  that  decree  may  be  enforced  by  proper  proceedings  in  situs 
rei,  if  valid;  Clark  v.  Hammett,  27  Fed.  341,  holding  that  decree 
against  nonresident  quieting  title  to  lands  within  Jurisdiction  does 
not  bar  his  subsequent  action  of  ejectment;  Remer  v.  McKay,  54 
Fed.  434,  where  suit  was  to  remove  cloud  cast  upon  title  to  Iowa 
land  by  void  decree  of  Iowa  court  against  Illinois  defendant;  Lynde 
V.  Columbus,  C.  &  I.  Ry.  Co.,  57  Fed.  996,  holding  that  equity  decree 
foreclosing  mortgage  on  railroad  situate  in  two  States,  without 
execution,  does  not  bar  suit  in  another  State  between  same  parties 
to  foreclose  same  mortgage;  Municipal  Ins.  Co.  v.  Gardiner,  62  Fed. 
956,  holding  that  suit  to  enforce  contract  to  convey  land  should 
be  brought  where  one  of  the  parties  resides;  Woodbury  v.  Allegheny 
&  K.  R.  R.  Co.,  72  Fed.  374,  375,  holding  that  courts  of  either  State 
may  foreclose  mortgage  of  railroad  situated  in  two  States;  Guild 
V.  Guild,  16  Ala.  125,  holding  that  court  having  Jurisdiction  of  hus- 
band can  decree,  to  nonresident  wife,  settlement  out  of  her  separate 
estate;  Pillow  v.  King,  55  Ark.  639,  18  S.  W.  765,  upholding  decree 
of  Tennessee  court  compelling  restoration  of  deed  of  Arkansas  land, 
where  court  had  Jurisdiction  of  parties;  Rourke  v.  McLaughlin,  38 
Cal.  201,  enforcing  for  nonresident  plaintiff  against  resident  de- 
fendant, contract  to  convey  California  lands;  Le  Breton  v.  Superior 
C^urt,  66  Cal.  29,  4  Pac.  779,  holding  that  action  for  settlement  of 
trust  in  real  and  personal  property  need  not  be  brought  in  county 
of  situs  of  real  property;  Smith  v.  Davis,  90  Cal.  30,  25  Am.  St.  Rep. 
94,  27  Pac.  27,  appointing  trustees  to  carry  out  trust  deed  of  foreign 
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lands;  Winn  v.  Strickland.  34  Fla.  630,  16  So.  612,  holding  that 
■uch  decrees  may  bind  parties  in  other  State  as  to  matters 
properly  determined;  Adams  v.  Lamar,  8  Ga.  94.  refusing  partition 
of  local  lands  against  nonresident  not  consenting  to  court's  juris- 
diction; Engel  V.  Scheuerman,  40  Ga.  210;  S.  C.  2  Am.  Rep.  574, 
restraining  resident  from  collecting,  in  another  State,  Judgment  ol)- 
tained  therein;  Kennedy  v.  Northup,  15  111.  153,  affirming  equity 
Jurisdiction  In  cases  of  fraud;  Alexander  v.  Tolleston  Club,  110  111. 
77,  enjoining  one  resident  in  favor  of  another  from  interfering  with 
right  of  way  over  lands  in  another  State;  Johnson  v.  Gibson,  116 
m.  302,  6  N.  E.  209,  compelling  conveyance  of  lands  in  foreign 
Jurisdiction  in  case  of  fraud;  Cloud  v.  Greasley,  125  111.  319,  17 
N.  *E.  828,  denying  specific  performance  of  contract  as  to  foreign 
lands  because  of  noncompliance  with  statute  of  frauds;  Hayes  v. 
O'Brien,  149  111.  410,  37  N.  E.  74,  decreeing  specific  performance  of 
contract  to  convey  land  in  another  county;  McGregor  v.  MacGregor, 
9  Iowa,  78,  80,  holding  New  York  decree  as  to  Iowa  lands  con- 
clusive upon  Iowa  courts;  Gilliland  v.  Inabnit,  92  Iowa,  50,  51,  60 
N.  W.  212,  213,  holding  that  Kentucky  court  may  enforce  execution 
of  trust  in  Iowa  lands,  though  title  is  essential  point;  Frank  v. 
Peyton,  82  Ky.  153,  upholding  Jurisdiction  of  Kentucky  court  to 
enjoin  conveyance  of  Illinois  lands,  and  to  enforce  contract  to  con- 
vey; McQuerry  v.  Gilliland,  89  Ky.  440,  12  S.  W.  1038,  allowing 
action  in  Kentucky  to  enforce  conveyance  of  lands  in  Iowa. 

Elsewhere  citing  cases  have  affirmed  and  applied  the  principle 
as  follows:  Reed  y.  Reed,  75  Me.  269,  holding  that  equity  may  pass 
upon  deed  and  mortgage  of  foreign  lands;  Brown  v.  Chesapeake, 
etc..  Canal  Co.,  73  Md.  607,  upholding  power  of  Maryland  court  to 
sell  canal  in  entirety  though  partly  located  outside  Jurisdiction; 
Binney's  Case,  2  Bland  Ch.  145,  discussing  right  of  Maryland  court 
to  control  expenditures  of  resident  corporation  in  other  States 
where  it  held  property;  Brown  v.  Desmond,  100  Mass.  269,  issuing 
process  to  enforce  Rhode  Island  decree  of  specific  performance  of 
contract  to  convey  Massachusetts  lands;  Carver  v.  Peck,  131  Mass. 
292,  denying  equity's  Jurisdiction  to  enforce  payment  of  debt  out 
of  property  not  reachable  by  execution,  where  law  Judgment  was 
not  had;  Jenkins  v.  Lester,  131  Mass.  357,  refusing,  as  against  resi- 
dent trustee,  enforcement  of  trust  created  by  decree  of  foreign 
court  having  Jurisdiction  thereof;  Graydon  v.  Church,  7  Mich.  53, 
allowing  New  York  assignee  for  benefit  of  creditors  to  file  bill  to 
foreclose  Michigan  mortgage  included  in  assignment;  Edson  v. 
Oumings,  52  Mich.  55,  17  N.  W.  694,  annulling  local  Judgment  and 
enjoining  proceedings  thereon  in  Ohio;  McKinney  v.  Curtiss,  60  Mich. 
021,  27  N.  W.  696,  upholding  equity's  Jurisdiction  in  case  of  fraud 
though  triable  at  law;  Great  Falls  Mfg.  Co.  v.  Worster,  23  N.  H. 
468,  enjoining  resident  defendant  from  Injuring  orator's  property 
in  Maine;  March  v.  Eastern  B.  R.  Co.,  40  N.  H.  575,  77  Am.  Dec. 
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744,  holding  that  equity  may  enforce,  in  New  Hampshire,  contract 
made  and  to  be  performed  in  Massachusetts;  Lindley  v.  O'Reilly, 
60  N.  J.  L.  641,  7  Am.  St  Rep.  806,  15  Atl.  382,  holding  that  decree 
In  such  suit  imposes  mere  personal  obligation,  but  does  not  transfer 
or  vest  title  in  foreign  Jurisdiction;  Bullock  v.  Bullock,  51  N.  J.  Eq. 
446,  447,  27  Ati.  436,  affirmed  in  52  N.  J.  Eq.  565,  46  Am.  St.  Rep. 
531,  30  Atl.  677,  refusing  to  execute  New  York  decree  ordering 
execution  of  mortgage  on  New  Jersey  lands  as  security  for  alimony; 
United  States  v.  Maxwell  Land  Grant  Co.,  5  N.  Mex.  304,  21  Pac. 
155,  to  direct  point  of  principal  case;  Mitchell  v.  Bunch,  2  Paige,  616. 
22  Am.  Dec.  674,  holding  that  equity  may  compel  defendant  within 
Jurisdiction  to  pay  debts  out  of  property  elsewhere;   Sutphen   v. 
Fowler,   9  Paige,   282,   ordering   resident  infant  heir   to   perform 
ancestor's  contract  to  convey  Michigan  lands;  Shattuck  v.  Cassidy, 
3  Edw.  Ch.  153,  enforcing  contract  as  to  foreign  lands,  defendants 
having  submitted  to  jurisdiction;  De  Klyn  v.  Watkins,  3  Sandf.  Ch. 
187,  setting  aside  conveyance  of  foreign  lands  and  ordering  recon- 
veyance; Newton  v.  Bronson,  13  N.  Y.  591,  67  Am.  Dec.  91,  decreeing 
specific  performance  of  contract  to  convey  Illinois  lands;  Gardner 
V.  Ogden,  22  N.  Y.  336,  78  Am.  Dec.  198,  ordering  reconveyance  of 
foreign  lands;  Williams  v.  Fltzhugh,  37  N.  Y.  450,  ordering  can- 
cellation of  Ohio  mortgage  given  to  secure  New  York  contract  void 
for  usury;  in  dissenting  opinion  to  Picket  v.  Johns,  1  Dev.  Eq.  135, 
which  held  South  Carolina  decree  declaring  conveyance  of  North 
Carolina  lands  void,  a  nullity;  Burnley  v.  Stevenson,  24  Ohio  St. 
478,  15  Am.  Rep.  625,  holding  Kentucky  decree  ordering  conveyance 
of  Ohio   lands,   though   unexecuted,   conclusive  upon   parties   and 
privies;  Johnston  v.  Wadsworth,  24  Or.  498,  34  Pac.  14,  enforcing 
contract  to  purchase  lands  in  another  county;  Robertson  v.  Auld, 
6  Yerg.  410,  holding  suit  by  locator  for  locative  interest  not  neces- 
sarily local,  may  be  personal;  Pickett  v.  Ferguson,  86  Tenn.  650, 
651,  652,  8  S.  W.  388,  389,  passing  without  decision,  question  as  to 
court's  Jurisdiction  to  enforce  constructive  trust  in  foreign  lands; 
King  V.  Pillow,  90  Tenn.  288,  16  S.  W.  469,  compelling  restoration 
of  fraudulently  destroyed  deed  of  Arkansas  lands;  Mosby  v.  Gis- 
bom,  54  Pac.  127,  allowing  action  to  set  aside  judgment  in  the 
county  where  rendered,  though  lauds  elsewhere  affected;  Dickinson 
V.  Hoomes,  8  Gratt.  411,  413,  compelling  Virginia  heirs  to  pay  an- 
cestor's debts  out  of  lands  descended  to  them  in  Kentucky;  Virginia* 
V.   Levy,  23   Gratt.   35,   holding   conclusive   upon   Virginia   courts, 
decree  of  New  York  court  holding  charitable  devise  of  Virginia 
lands  by  New  York  resident  void;  Barger  v.  Buckland,  28  Gratt. 
863,  sustaining  power  of  Circuit  Court  to  direct  sale  of  land  lying 
partly  in  Virginia  and  partly  in  West  Virginia;  Davis  v.  Morris's  I 

Exrs.,  76  Va.  30,  holding  Virginia  trustee's  estate  liable  for  breach 
of  trust  in  Mississippi  lands,  beneficiaries  being  Virginia  residents; 
Poindexter  v.  Burwell,  82  Va.  513,  approving  Virginia  process,  di- 
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recting  resident  trustee  to  satisfy  personally  binding  contract  out 
of  individual  interest  in  trust  lands  in  Texas;  State  v.  Superior 
Court,  7  Wash.  307,  34  Pac.  1103,  holding  action  to  enforce  trust 
and  have  accounting  thereunder  transitory;  Leach  v.  Buckner,  19 
W.  Va.  45,  correcting  decree  of  settlement  between  Ohio  court  and 
domiciliary  administrator,  vitiated  by  fraud,  same  person  being 
ancillary  administrator  in  West  Virginia;  Chapman  v.  Railroad  Co., 
26  W.  Va.  309,  where,  Pennsylvania  court  having  directed  sale  of 
all  title  held  in  West  Virginia  lands  under  mortgage.  West  Virginia 
court  upheld  its  right  to  determine  what  such  title  was.  See  also 
valuable  notes  in  67  Am.  Dec.  96,  97,  98,  100,  and  40  Am.  Rep.  125. 
Distinguished  In  Jones  v.  Fletcher,  42  Ark.  446,  447,  where 
Arkansas  statute  gave  equity  Judgment  as  to  foreign  lands,  effect 
of  Judgment  in  rem;  Blackman  v.  Wright,  96  Iowa,  551,  65  N.  W. 
846,  holding  New  York  decree  ordering  conveyance  of  lands  in 
Iowa  not  binding  upon  prior  grantees  of  parties;  Mussina  v.  Ailing, 
11  La.  Ann.  572,  refusing  to  direct  conveyance  of  Texas  lands  In 
case  of  fraud;  Worthlngton  v.  Lee,  61  Md.  542,  holding  that  Mary- 
land courts  cannot  decree  performance  of  covenants  of  renewal  as 
to  parties  outside  Jurisdiction,  though  lands  are  within  It;  Texas  & 
Pacific  Ry.  Co.  v.  Gay,  86  Tex.  589,  26  S.  W.  605,  holding  Circuit 
Court  of  Louisiana  could  not  appoint  receiver  of  Texas  property, 
and  confer  upon  him  power  to  take  possession  and  administer. 

Boundaries  of  entry.—  If  by  any  reasonable  construction  of  an 
entry  it  can  be  supported,  the  courts  will  support  it,  p.  165. 

Cited  in  Green  v.  Neal.  6  Pet.  296,  8  L.  404,  holding  decisions  of 
State  courts  upon  similar  local  statutes  binding  upon  Federal  courts; 
McArthur  v.  Nevill,  3  Oliio,  186,  holding  that  entry  should  be  con- 
strued, if  possible,  according  to  the  intentions  of  the  locator. 

Boundaries  of  entry.—  In  construing  entry,  the  rectangular  form 
should  be  preserved  In  absence  of  controlling  calls  directing  other- 
wise, p.  167. 

Cited  and  applied  in  Doe  v.  Porter,  3  Ark.  57,  36  Am.  Dec.  451, 
construing  boundaries  in  deed,  quantity  yielding  to  distance  which 
yields  to  objects;  White  v.  Gay,  9  N.  H.  131,  31  Am.  Dec.  226,  hold- 
ing that  of  inconsistent  boundaries  retain  those  best  comporting 
with  prevailing  design;  Buckley  v.  Gilmore,  12  Ohio,  78,  sustaining 
ambiguous  entry  by  retaining  most  important  boundaries;  Ferguson 
V.  Bloom,  144  Pa.  St.  5()5,  23  Atl.  52.  construing  location  as  rectangle 
by  presumptions  as  to  boundaries;  Hull  v.  Fuller,  7  Vt.  105,  holding 
that  redundancy  of  description  should  not  overcome  intentions  of 
parties;  Smith  v.  Chapman,  10  Gratt  474,  holding  that  more  material 
and  certain  calls  should  control  in  case  of  conflict;  McNeel  v. 
Horold.  11  Gratt.  315,  discussing  disputed  boundaries  of  claims 
whose  calls  intersect 

Criticised  in  Corlics  v.  Little,  14  N.  J.  L.  378,  as  to  its  holding,  in 
Interpreting  boundaries  in  deed. 
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Trusts  —Agency.—  Where  agent  acting  for  principal  surveys  land 
and  takes  patent  in  his  own  name,  he  becomes  trustee  for  principal, 
p.  170. 

Cited  and  doctrine  applied  in  Skerrett  v.  Presbyterian  Society,  41 
Ohio  St.  630,  holding  that  such  trust  attaches  to  lands  In  hands  of 
agent's  grantee;  Gardner  v.  Ogden,  22  N.  Y.  341,  78  Am.  Dec.  202, 
holding  broker's  clerk  trustee  where  he  purchased  under  knowledge 
obtained  in  his  employment;  Columbus  Co.  v.  Hurford,  1  Neb.  160, 
applying  rule  to  agent  acting  for  principal  and  purchasing  in  his 
own  name;  Rose  v.  Hay  den,  35  Kan.  109,  57  Am.  Rep.  147,  10  Pac. 
556,  applying  rule  where  agent  to  purchase  land  bought  and  took 
title  in  his  own  name;  Irvine  v.  Marshall,  20  How.  565,  15  L.  998, 
discussing  Jurisdiction  of  United  States  courts  to  enforce  such 
trusts;  Felix  v.  Patrick,  145  U.  S.  327,  36  L.  724,  12  S.  Ct  865,  hold- 
ing as  trustee  for  Indian  one  who  illegally  located  land  taken  by 
fraud  from  latter;  Chaffin  v.  Hull,  49  Fed.  528,  applying  rule 
where  agent  bought  outstanding  claim  against  principal's  land 
which  latter  wished  to  contest  if  he  could  not  acquire  by  purchase. 

Miscellaneous.— Cited  also  in  United  States  v.  Wonson,  1  Gall. 
18,  F.  C.  16,750,  as  sustaining  right  of  Circuit  Court  to  proceed  as 
appellate  court  without  retrial  of  cause  by  Jury. 

Jurisdiction. —  Suit  in  chancery  to  try  title  to  land  must  be  tried 
in  district  in  which  laud  lies,  p.  158. 

Public  lands. —  When  a  given  quantity  of  land  is  to  be  laid  off 
on  a  given  base,  it  shall  be  included  within  four  lines  forming  a 
square,  as  nearly  as  may  be,  unless  the  form  be  repugnant  to  the 
entry,  p.  165. 

Public  lands. —  If  a  location  have  certain  material  calls  suf- 
ficient to  support  it,  and  to  describe  the  laud,  other  calls  less 
material  and  incompatible  with  the  essential  calls  of  entry  may  be 
discarded,  p.  165. 
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Embargo  bond. —  "  Dangers  of  seas  "  includes  stress  of  weather 
bringing  ship  to  foreign  port,  where  local  authorities  land  It, 
p.  175. 

Cited  to  this  point  in  Durousseau  v.  United  States,  6  Cr.  322,  3  L. 
237,  holding,  where  party  to  embargo  bond  was  prevented  from 
relandlng  goods  under  cimilar  circumstances,  he  had  good  defense; 
The  G.  R.  Booth,  171  U.  S.  453.  reviewing  cases  and  holding  explosion 
of  part  of  cargo  not  a  peril  of  the  seas  v/Ithin  an  exception  in  a  bill 
of  lading.  See  also  note  to  41  Am.  Dec.  284.  Cited  in  Dixon  v. 
United  States,  1  Brock.  183,  F.  C.  3,934,  holding  that  under  embargo 
act  bond  made  payable  to  United  States  is  good. 

Embargo  bond. —  Consequence  of  perils  of  sea  must  be  ascribed 
to  proximate  cause,  p.  176. 


6  Gr.  17&-188  Notes  on  U.  S.  Reports.  426 

Cited  in  Dyer  ▼.  Plscataqua  F.  &  M.  Ins.  CJo.,  53  Me.  120,  in  con- 
struing policy  of  marine  insurance.  Loss  must  be  traceable  to 
peril  insured  against,  as  proximate  cause. 

Miscellaneous.— The  following  citations  respecting  ex  post  facto 
laws  arise  from  the  principles  discussed  in  United  States  v.  Hall,  2 
Wash.  C.  O.  366,  F.  C.  15,285,  affirmed  by  the  principal  case:  Garvey 
V.  People,  6  Colo.  566,  571,  45  Am.  Rep.  537,  540,  and  Kring  v.  Mis- 
souri, 107  U.  S.  229,  27  L.  509,  as  defining  ex  post  facto  law;  In  re 
Wright,  3  Wyo.  481,  31  Am.  St.  Rep.  98,  27  Pac.  666,  distinguishing 
holding  of  lower  court  from  that  in  principal  case,  and  to  same  point 
in  People  v.  McDonald,  5  Wyo.  534,  42  Pac.  17. 

6  Cr.  176-183,  CAMPBELL  v.  GORDON 

Naturalization  proceeding^. —  Certificate  that  proper  oath  was 
administered  to  applicant  raises  presumption  that  prerequisites  to 
granting  such  certificate  have  been  complied  with,  p.  182. 

This  holding  is  affirmed  and  applied  by  the  following  citations: 
Croesus  Mining,  etc.,  Co.  v.  Colorado  Land,  etc.,  Co.,  19  Fed.  82. 
holding  that  one  having  taken  oath  of  Intention  may  locate  mining 
claim;  In  re  Bodek,  63  Fed.  814,  holding  that  naturalization  pro- 
ceedings are  judicial;  United  States  v.  Gleason,  78  Fed.  397,  where 
naturalization  by  New  York  Superior  Court  was  in  question;  Head- 
man V.  Rose,  63  Ga.  463,  admitting  in  evidence  minutes  of  City 
Court  of  Savannah  to  show  ex  parte  Judgment  of  naturalization; 
People  V.  McGowan,  77  111.  647,  20  Am.  Rep.  255,  holding  such 
presumption  conclusive  as  to  recitals  in  record;  Morgan  v.  Dudley, 
18  B.  Mon.  719,  68  Am.  Dec.  743,  sustaining  Jurisdiction  of  State 
courts  in  exercising  powers  of  naturalization;  Andres  v.  Circuit 
Judge,  77  Mich.  88,  43  N.  W.  858,  disallowing  attack  by  showing 
lack  of  conformity  to  previous  requirements;  Priest  v.i  Cummings, 
16  Wend.  625,  holding  that  such  proceedings  should  be  liberally 
construed  and  every  intendment  made  in  their  favor;  McCarthy  v. 
Marsh,  6  N.  Y.  284,  as  to  conclusiveness  of  judgment  of  court  of 
competent  jurisdiction  admitting  alien  to  citizenship;  Towle's  Cases, 
5  Leigh,  746,  holding  that  certificate  need  not  set  forth  statutory 
oath  as  given.     See  also  note  to  19  Am.  Rep.  150. 

Distinguished  In  Mutual  Benefit  Life  Ins.  Co.  v.  Tisdale,  91  U.  S. 

245,  23  L.  318,  holding  that  such  certificate  cannot  be  introduced 
in  distinct  proceeding  as  proof  of  age,  residence  or  character  of 
applicant,  and  passing  upon  letters  of  administration  as  evidence; 
Charles  Green's  Son  v.  Sales,  31  Fed.  110,  holding  that  naturaliza- 
tion cannot  be  proven  by  certificate  of  clerk  of  court,  giving  no 
extract  from  record;  to  same  effect  In  Miller  v.  Reinhart,  18  Ga. 

246,  in  Dryden  v.  Swinburne,  20  W.  Va.  121,  124,  127,  129,  holding 
that  presumption  does  not  validate  naturalization  provable  only  by 
parol,  no  record  existing  or  being  given  in  evidence. 
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Haturallzation  of  father  gives  citizenship  to  minor  child  within 
United  States  at  time  of  passage  of  act  of  April  14,  1802,  though  in 
foreign  country  when  father  was  naturalized,  p.  183. 

Cited  to  this  point  and  principle  applied  in  Boyd  ▼.  State,  143 
U.  S.  177,  36  L.  115,  12  S.  Ct.  387,  extending  statute  so  as  to  give 
it  prospective  operation;  United  States  v.  Kellar,  11  Biss.  318;  S.  C, 
13  Fed.  84,  85,  holding  that  marriage  of  alien  widow  to  naturalized 
citizen  confers  citizenship  upon  her  and  her  son;  In  dissenting 
opinion  to  Amy  v.  Smith,  1  Lltt.  (Ky.)  341;  Mick  v.  Mick,  10  Wend. 
380,  holding  that  alien  widow  of  natural-born  citizen  cannot  be 
endowed  by  reason  of  her  alienism;  Young  v.  Peck,  21  Wend.  391, 
393,  affirmed  by  26  Wend.  624,  holding  that  daughter  of  American 
resident  before  Declaration  of  Independence  is  not  an  alien,  though 
bom  In  Scotland  in  1769,  living  there  until  1830,  when  she  came 
to  America,  though  her  father  died  in  America  in  1823;  Sasportas 
y.  De  la  Motta,  10  Rich.  Eq.  46,  applying  rule  to  children  bom 
abroad  of  naturalized  parents;  State  v.  Boyd,  31  Neb.  710,  48  N. 
W.  746,  holding,  however,  that  where  child  is  above  twenty-one 
he  does  not  become  a  citizen;  with  same  qualification  in  Dryden 
v.  Swlnbume,  20  W.  Va.  129;  Vint  v.  King,  28  Fed.  Cas.  1203,  hold- 
ing that  where  a  man  was  naturalized  in  1787,  his  children  coming 
from  Ireland  in  1792    became  naturalized. 

Distinguished  in  State  v.  Andriano,  92  Mo.  76,  77,  79,  4  S.  W.  264, 
265,  266,  giving  to  statute  prospective  application  applicable  to  all 
naturalizations  thereunder. 

Naturalization. —  The  oath,  prescribed  by  naturalization  act, 
when  taken,  confers  citizenship,  and  an  order  of  court,  admitting 
applicant  to  citizenship,  is  necessary,  p.  182. 

6  Cr.  183-187,  3  L.  193,  McKNIGHT  v.  CRAIG'S  ADMR. 

Pleading. —  Upon  decease  of  defendant  pendente  lite,  his  admin- 
istrator can  only  plead  on  scire  facias,  what  his  intestate  might  have 
pleaded,  p.  187. 

Followed  upon  same  point  in  Janney  v.  Mandevllle,  2  Cr.  C.  C. 
31,  F.  C.  7,213,  and  cited  in  Borden  v.  Thorpe,  13  Ired.  302,  holding 
that  administrator  cannot  plead  want  of  assets. 

Costs. —  In  cases  of  reversal,  court  below  will  enter  Judgment 
with  costs  of  that  court,  p.  187. 

Cited  In  Bumham  v.  Rangeley,  2  Wood.  &  M.  422,  F.  O.  2,177, 
holding  that  costs  will  not  be  allowed  to  party,  where  he  has  case 
dismissed  for  want  of  jurisdiction. 

Distinguished  in  Tugman  v.  National  Steamship  Co.,  24  Blatchf. 
809;  S.  C,  30  Fed.  804,  where  question  as  to  costs  arose  upon  order 
of  Supreme  Court  to  proceed  no  farther  in  matter. 


6  Cr.  187-202 
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6  Cr.  187-192,  3  L.  194,  KENNEDY  v.  BRENT. 

Process. —  Marshal  must  serre  process  as  soon  as  he  reasonably 
can,  p.  191. 

Cited  to  this  point  in  Whitney  v.  Butterfield,  13  Cal.  340.  73  Am. 
Dec.  586,  holding  that  sheriff  is  responsible  for  failure  to  do  so; 
in  notes  in  14  Am.  Dec.  457,  and  95  Ana.  Dec.  425;  Winter  v.  Ludlow, 
30  Fed.  Cas.  340,  holding  that  process  issued  by  Circuit  Court  for 
either  of  two  districts  in  State  may  be  served  in  other. 

Gamishment. —  After  service  of  process  upon  him,  garnishee  can- 
not legally  part  with  money,  p.  191. 

Cited  in  Pratt  v.  Burr.  5  Biss.  53,  P.  O.  11,373,  applying  rule 
where  mal&er  of  note  after  bill  filed  against  him  and  assignees 
thereof  to  set  aside  transfer  and  recover  note,  pays  Judgment  in 
favor  of  assignees;  Comstocl^  v.  Ray  ford,  1  S.  &  M.  442;  S.  C,  40 
Am.  Dec.  105,  holding  that  garnishee  is  liable  if  he  allows  property 
out  of  his  hands  after  service  of  subpoena. 

Api>eal  and  error. —  Writ  of  error  allowed  in  Supreme  Court  on 
Judgment  in  agreed  case. 

Cited  In  United  States  ▼.  Ellason,  16  Pet.  301,  10  L.  972,  and 
Derby  v.  Jacques,  1  Cliff.  433,  F.  O.  3,817,  as  allowing  writ  of  error 
in  Supreme  Court  to  Circuit  Court  on  Judgment  rendered  upon 
agreed  case. 


6  Cr.  192-202,  3  L.  195,  KORN  v.  MUTUAL  ASSURANCE  SOCIETY. 

Contract  ol^igations  existing  between  individuals  were  not  af- 
fected by  separation  of  Alexandria  from  Virginia,  p.  199. 

Cited  in  Mutual  Assurance  Soc.  v.  Watts,  1  Wheat.  282,  4  L.  91, 
applying  holding  to  liens  on  Alexandria  property  for  assurance 
assessments. 

Mutual  benefit  societies. —  Members  by  agreement  may  be  bound 
by  future  changes  in  regulations  and  by-laws  of,  p.  201. 

Cited  to  same  point  in  Supreme  Commandery  v.  Ainsworth,  71 
AUi.  451,  46  Am.  Rep.  341;  Hobbs  v.  Iowa  Mut  Benefit  Assn.,  82 
Iowa,  113,  31  Am.  St.  Rep.  471,  47  N.  W.  985,  holding  that,  in  ab- 
sence of  enabling  stipulations,  subsequent  changes  in  by-laws  can- 
not work  forfeiture  of  prelssued  certificate;  Sprigg  v.  Western  Tele- 
graph Co.,  40  Md.  78,  holding  that  charter  changed  by  legislature 
and  adopted  by  majority  of  members  of  corporation  binds  noncon- 
senting  members,  unless  purpose  of  corporation  is  thereby  changed; 
Wist  V.  Grand  Lodge,  A.  O.  U.  W.,  22  Or.  286,  29  Am.  St.  Rep. 
613,  29  Pac.  614,  holding  that  changed  law  cannot  work  forfeiture 
by  retroaction  upon  member  unable,  without  fault  of  his  own,  to 
perform  new  conditions  created  by  it;  Straus  v.  Eagle  Ins.  Co.,  5 
Ohio  St.  63,  holding  that  corporation  may  make  contracts  necessary 
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to  purposes  of  its  creation;  in  Stratton  v.  Mutual  Assurance  Soc, 
6  Rand.  28,  as  to  general  principles  applicable  to  powers  ot  such 
corporations. 

6    Cr.    202,    3    L.    109,    ATKINSON    V.    MUTUAL    ASSURANCE 
SOCIETY. 

Mutual  benefit  societies. —  Additional  premium  upon  revaluation 
of  property  insured   is  only  upon  the  excess,  p.  202. 

No  citations. 

6  Cr.  203,  3  L.  199,  UNITED  STATES  V.  SHIP  HELEN. 

Penal  statute  —  Expiration. —  Vessel  haying  violated  law  of 
United  States  cannot  be  seized  after  expiration  of  such  law,  p.  203. 

Cited  and  principle  applied  in  Maryland  v.  Baltimore,  etc.,  R.  R. 
Co.,  3  How.  552,  11  L.  722,  holding  that  State  has  right  to  remit 
penalty  imposed  by  law;  Daggs  v.  Ewell,  3  Woods,  348,  F.  C.  3,537, 
holding  that  repeal  of  law  forfeiting  interest  on  usurious  contracts 
does  not  affect  existing  contracts;  United  States  v.  Van  Vliet,  22 
Fed.  643,  holding  that  after  repeal  of  law  imposing  penalty  for 
exacting  excessive  fee  for  procuring  pension,  penalty  is  remitted  as 
to  offenses  prior  to  repeal;  State  v.  President,  etc.,  Tombeckbee 
Bank,  1  Stew.  349,  applying  rule  to  repeal  of  statute  imposing 
penalty  upon  banks  for  failure  to  pay  stock  tax;  Coles  v.  County 
of  Madison,  Breese,  158,  12  Am.  Dec.  165,  applying  rule  so  as  to 
remit  penalty  after  verdict,  but  before  Judgment;  Thompson  v. 
Bassett,  5  Ind.  536,  applying  rule  to  penalty  for  breach  of  bond 
to  procure  liquor  license,  law  requiring  such  bond  being  repealed; 
Keller  v.  State,  12  Md.  326,  71  Am.  Dec.  597,  affirming  principle 
where  repeal  was  made  pending  appeal  from  Judgment,  but  not 
brought  before  court  until  Judgment  affirmed;  Exeter  v.  Stratham, 
2  N.  H.  103,  applying  principle  to  repeal  of  law  as  to  warning  and 
residence  of  paupers;  State  v.  Tombeckbee  Bank,  1  Stew.  349,  hold- 
ing that  repeal  exonerates  all  persons  against  whom  final  Judg- 
ment has  not  been  entered  before  repeal;  Peddle  v.  Hollinshead, 
9  S.  &  R.  283,  as  to  right  of  legislature  which  grants  stay  of  execu- 
tion to  withdraw  indulgence. 

6  Cr.  203-205,  3  L.  199,  STEWART  V.  ANDERSON. 

Set-off. —  Maker  of  note  may  set  off  against  assignee  thereof,  note 
of  assignor  held,  though  not  due,  at  time  of  notice  of  assignment, 
and  payable  before  first  note,  p.  205. 

Cited  in  Small  v.  Strong,  2  Ark.  202,  construing'  Arkansas  statute 
as  allowing  set-off  only  of  debts  mutually  subsisting  between  plain- 
tiff and  defendant;  Triplet  v.  Bradley,  6  T.  B.  Mon.  355,  allowing 
as  set-off  note  assigned  to  defendant  on  intermediate  assignor 
while  latter  owned  note  sued  upon;  Smith  v.  Mosby,  9  Heisk.  505» 
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holding  that  in  order  to  offset  certificate  of  deposit  against  demand 
of  bank's  receiver  upon  note  of  defendant,  latter  must  proye  pos- 
session of  certificate  before  filing  of  petition  in  insolvency;  Stebblns 
y.  Bruce,  80  Va.  398,  holding  that  one  sued  by  assignees  of  his  bond 
may  offset  against  it  debts  owing  him  by  assignor  before  notice 
to  defendant  of  assignment 

Distinguished  in  Greene  v.  Darling,  5  Mason,  206,  215,  F.  G.  5,765, 
showing  that  the  principle  is  limited  by  fact  that  it  is  based  upon 
construction  of  local  statute;  Somervilie  v.  Brown,  5  Gill,  413,  and 
refused  adherence  because  of  differences  in  law  merchant  as  to 
negotiable  instruments;  Bradley  v.  Smith*s  Sons,  98  Mich.  453,  39  Am. 
St.  Rep.  568,  57  N.  W.  577,  as  not  applicable  where  obligation  against 
which  set-off  is  claimed  was  not  due  when  assigned,  being  to  pay 
money  to  be  earned  in  the  future;  Feazle  v.  Dillard,  5  Leigh,  85, 
holding  that  principle  stated  in  principal  case  docs  not  preclude 
equity  from  allowing  as  set-off,  bond  not  due  when  assigned  bond 
is  due. 

6  Cr.  206-221,  3  L.  200,  MARINE  INSURANCE  00.  V.  HODGSON; 
S.  C,  7  Cr.  332.  3  L.  362. 

Appeal  and  error. —  Refusal  of  inferior  court  to  receive  additional' 
plea,  to  amend  one  already  filed,  to  grant  new  trial  or  continuance, 
is  not  reviewable  by  writ  of  error,  pp.  217,  218. 

A  variety  of  citing  cases  affirm  and  apply  this  doctrine,  as  follows: 
Garland  v.  Davis,  4  How.  154,  11  L.  918,  holding  that  discretionary 
decisions  are  not  reviewable;  Spencer  v.  Lapsley,  20  How.  267,  15  L. 
904,  affirming  principle  as  to  refusal  to  allow  plea  in  abatement; 
Sparrow  v.  Strong,  3  Wall.  105,  18  L.  50,  refusing  to  review  refusal 
of  new  trial,  but  assuming  Jurisdiction  on  another  ground;  Embry 
V.  Palmer,  107  U.  S.  17,  18,  27  L.  351,  2  S.  Ct  37;  State  v.  Hunt, 
4  La.  Ann.  439,  where  new  trial  on  ground  of  newly-discovered  evi- 
dence was  refused;  Anderson  v.  State,  5  Harr.  &  J.  175;  Albert 
V.  Hart,  44  N.  J.  L.  368,  refusing  to  review  refusal  of  new 
trial,  unless  lower  court  had  exceeded  jurisdiction  or  assumed  un- 
warranted powers;  in  Sims  v.  Hudley,  6  How.  6,  12  L.  321,  overrul- 
ing exception  to  refusal  to  continue  case  to  another  term;  Davis 
V.  Patriclj,  57  Fed.  913,  12  U.  S.  App.  629,  refusing  to  review  refusal 
of  continuance;  Gladden  v.  Florida,  12  Fla.  571,  holding  similarly, 
unless  discretion  is  arbitrarily  or  oppressively  exercised;  Sealy  v. 
State,  1  Ga.  215,  44  Am.  Dec.  642;  State  v.  Brette,  6  La.  Ann.  660, 
holding  that  in  criminal  case,  appellate  court  cannot  review  such 
discretion  except  as  to  matters  of  law  submitted  by  bill  of  ex- 
ceptions or  assignment  of  error;  State  v.  Muldoon,  9  La.  Ann. 
26,  refusing  to  review  such  refusal  in  criminal  case;  Babcoclc  v. 
Scott,  1  How.  (Miss.)  101,  holding  similarly  in  civil  case;  note  to 
Stevenson  v.  Sherwood,  74  Am.  Dec.  142;  in  Eamshaw  v.  United 
States,  146  U.  S.  68,  36  L.  889,  13  S.  Ot  15,  holding  discretionary 
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action  of  persons  appointed  to  reappraise  Imported  goods  final;  as 
to  allowance  ^of  amendments  in  Buchanan  v.  Trotter,  4  Fed.  Cas. 
539,  allowing  amendment  where  justice  required  and  no  laches 
of  defendant  was  shown;  Mahone  y.  Williams,  39  Ala.  212,  holding 
irreviewable,  Imposition  of  terms  upon  allowance  of  amendment 
to  pleadings  by  trial  court;  Fuller  v.  Hampton,  5  Conn.  425,  refus- 
ing to  notice  allegation  on  writ  of  error  that  complaint  below  was 
Improperly  amended;  Ellicott  v.  Eustace,  6  Md.  508,  Henderson 
V.  Mamer,  5  How.  (Miss.)  538,  Bruch  v.  Carter,  32  N.  J.  L.  558,  Davis 
V.  Township  of  Delaware,  42  N.  J.  L.  517,  holding,  similarly,  where 
refusal  was  of  amendment  to  lower  court's  records;  Hicks  v.  LaW" 
son,  39  Ala.  94,  refusing  to  review  action  of  trial  court  In  over- 
ruling second  motion  to  suppress  deposition;  Doane  v.  Cummins, 

11  Conn.  158,  applying  rule  as  to  time  and  order  of  admitting  testi- 
mony in  trial  of  cause;  Ringgold's  Case,  1  Bland  Ch.  9,  discussing 
at  length,  right  of  appeal  both  in  law  and  equity;  Dibble  v.  Rogers, 
2  Mich.  407,  refusing  to  review  order  of  Circuit  Court  remanding 
cause  to  County  Court  for  new  trial;  Romaine  v.  Norris,  8  N.  J.  L. 
82,  holding  that  whether  motion  for  nonsuit  will  be  heard  after 
regular  time  is  discretionary  with  trial  court;  Clason  v.  Shotwell, 

12  Johns.  50,  holding  that  Court  of  Errors  may  on  vrrit  of  error 
review  action  of  Supreme  Court  in  awarding  re-restitution  in  forcible 
entry  and  detainer. 

Distinguished,  Fuller  v.  State,  1  Blackf.  64,  holding  that  in  some 
cases  appellate  court  may  review  such  discretion;  Yanblarlcum  y. 
Ward,  1  Blackf.  50,  reversing  judgment  below  for  error  in  refusing 
continuance;  Broussard  v.  Trahan*s  Heirs,  4  Mart  (O.  S.)  501, 
affirming  that  Supreme  Court  may  relieve  from  Improper  denial  of 
continuance  in  District  Court;  Carr  v.  Dawes,  46  Mo.  App.  601,  hold- 
ing Illegal,  arbitrary  or  oppressive  exercise  of  discretion  reviewable; 
Gilliland  v.  Rappleyea,  15  N.  J.  L.  143,  allowing  review  of  action  of 
lower  court  where,  having  non  prossed  plaintiff  out  of  court,  it  re- 
curred to  verdict  previously  set  aside  and  entered  judgment  thereon 
against  him;  Welch  v.  County  Court,  29  W.  Va.  68,  1  S.  B.  340, 
distinguishing  between  pure  discretion,  which  Is  not  reviewable, 
and  sound  legal  discretion,  which  is,  and  reviewing  refusal  of 
certiorari;  Ordroneaux  v.  Prady,  6  S.  &  R.  511;  Clymer  v.  Thomas, 
7  S.  &  R.  180;  Burk  v.  Huber,  2  Watts,  312;  Fowler  v.  Colton,  1 
Plnn.  337. 

Pleading. —  Inferior  court,  after  cause  remanded  to  it,  may  re- 
ceive additional  pleas,  or  allow  amendments,  though  appellate  court 
held  such  pleas  bad  on  demurrer,  p.  218. 

Cited  and  rule  applied  in  Campbell  y  Read,  2  Wall.  198,  17 
L.  842,  reversing  judgment  and  allowing  defendants  to  require  proof 
of  certain  averments  of  complaint,  though  on  appeal  he  had  been 
refused  right  to  object  that  plaintiff  below  had  not  made  such 
proof;  In  re  Sanford,  etc.,  Tool  Co.,  160  U.  S.  259,  40  L.  417,  16  S.  Ct 
294,  holding  that  where  case  is  left  open,  Circuit  Court  might  allow 
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amendment  to  pleadings,  to  get  at  facts;  Hart's  Exrs.  t.  Smith, 
20  Fla.  61,  holding  that  after  cause  remanded,  Circuit  Ck)urt  may 
admit  amendments,  unless  Supreme  Court  othei*wise  directs;  Lane 
Y.  Morris,  8  Ga.  472,  holding  it  improper  after  judgment  on  general 
demurrer  to  allow  deniun*er  to  be  withdrawn. 

Insurance  —  Pleading.— In  action  on  policy,  where  defendant 
pleads  covenants  performed,  he  must  confine  his  evidence  to  his 
plea,  p.  219. 

Cited  in  Garland  v.  Davis,  4  How.  148,  11  L.  915,  to  general  rule 
that  evidence  must  be  limited  to  plea;  Cooper  v.  Watson,  10  Wend. 
205,  holding  where  plea  in  suit  for  breach  of  warranty  is  non  est 
factum,  plaintiff  need  only  prove  execution  of  deed  to  recover. 

Equity  —  Evidence. —  Deposition  used  in  libel  and  condemnation 
in  admiralty  not  evidence  in  action  on  insurance  policy,  p.  220. 

Cited  in  Tappan  v.  Beardsley,  10  Wall.  436,  10  L.  976,  holding 
that  admission  of  former  proceeding  to  prove  it  does  not  Justify 
use  of  depositions  therein,  against  different  parties  not  in  privity 
with  former  parties. 

Insurance  —  Evidence  of  value. —  In  suit  upon  policy,  insurers 
may  not  contradict  valuation  given  in  poUcy,  p.  220. 

Cited  in  Griswoldv.Tnion  Mut.  Ins.  Co.,  3  Blatchf.  233,  P.  C.  5,840, 
to  same  effect;  Alsop  v.  Commercial  Ins.  Co.,  1  Sumn.  471,  P.  C. 
262,  holding  that  while  fraudulent  overvaluation  vacates  policy, 
innocent  overvaluation  will  not;  Brooke  v.  Louisiana  State  Ins.  Co., 
4  Mart.  (N.  S.)  643,  holding  tiiat  overvaluation  may  be  used  to  prove 
fraud;  Whitney  v.  American  Ins.  Co.,  3  Cow.  219,  holding  such 
value  conclusive  in  absence  of  fraud  or  imposition;  Warner  v. 
Brinton,  29  Fed.  Cas.  235,  holding  that  where  will  is  in  suit,  in- 
structions given  draughtsman  are  not  admissible  to  explain  it. 

6  Or.  221-225,  3  L.  205.  SLACUM  v.  POMERY. 

Contracts  —  Lex  loci. —  Indorsement  of  bill  or  note  is  separate, 
substantive  contract,  governed  by  lex  loci  contractus,  p.  224. 

Cited  and  doctrine  applied  in  Codman  v.  Vermont  &  Canada  R.  R. 
Co.,  16  Blatchf.  176,  F.  C.  2,1)35,  holding  that  such  contract  may  be 
separate  from  that  in  note  as  to  interest;  De  Hass  v.  Dibert,  70  Fed. 
230,  28  U.  S.  A  pp.  559,  holding  that  one  who  takes  note  from 
payee  without  indorsement  and  Indorses  to  third  person,  is  liable  on 
his  indorsement;  in  dissenting  opinion  to  Tevis  v.  Young,  1  Met. 
(Ky.)  209;  in  Heifer  v.  Alden,  3  Minn.  337,. holding  promissory  note 
under  seal  not  negotiable  instrument;  Williams  v.  Wall,  60  Mo.  321, 
holding  indorsement  in  payment  of  gambling  debt  of  valid  draft, 
void  under  gaming  act;  Seymour  v.  Van  Slyck,  8  Wend.  422,  hold- 
ing Indorser  of  nonnegotiable  instrument  liable  as  on  guaranty; 
Poage  V.  State,  3  Ohio  St.  233,  holding  Indorsement  subject  of  for- 
gery; Leidy  v.  Tammany,  9  Watts,  357,  holding  that  blank  indorser 
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of  nonnegotiable  instrument  is  liable;  Lawrence  v.  Mabry,  2  Dev. 
L.  475,  21  Am.  Dec.  347,  holding  that  indorser  of  bill  in  which  payee's 
name  is  admitted  may  be  held  liable;  Taylor  v.  Beck,  3  Rand.  328, 
allowing  Indorser  as  competent  witness  to  prove  usurious  considera- 
tion of  note  insult  between  holder  and  maker;  Greathead  y.  Walton, 
40  Conn.  236,  holding  indorsement  of  New  York  note  in  Connecticut 
governed  by  law  of  latter  State;  Cox  v.  Adams,  2  Ga.  162,  168,  hold- 
ing that  remedies  upon  such  contract  are'  those  of  lex  fori;  Depau  v. 
Humphreys,  8  Mart  (N.  8.)  (La.)  16,  holding  that  lex  loci  governs 
as  to  question  of  usury  on  note;  Trabue  v.  Short,  18  La.  Ann.  258, 
applying  rule  where  contract  indorsed  in  Kentucky  was  sued  upon 
in  Louisiana;  Glidden  v.  Chamberlain,  167  Mass.  494,  57  Am.  St. 
Rep.  484,  46  N.  E.  104,  holding  New  York  law  as  to  usury  inad- 
missible evidence  in  suit  upon  Massachusetts  indorsement  of  New 
York  note;  to  direct  point  in  Phlpps  v.  Harding,  70  Fed.  471,  34  U. 
8.  App.  148;  Dow  v.  Rowell,  12  N.  H.  51,  but  holding  that  indorse- 
ment will  not  be  allowed  to  change  original  liability  of  promisor; 
Aymar  v.  Sheldon,  12  Wend.  443,  27  Am.  Dec.  139,  where  bill 
drawn  in  French  West  Indies  was  indorsed  in  New  York;  Case  v. 
Heffner,  10  Ohio,  184,  allowing  recovery  of  Ohio  rate  of  interest 
In  suit  upon  Ohio  indorsement  of  New  York  bill;  Lebanon  Bank  v. 
Mangan,  28  Pa.  St  458,  refusing  to  recognize  rights  of  indorsee 
of  nonnegotiable  certificate  of  deposit  as  against  creditor  of  in- 
dorser attaching  funds  in  bank  before  transfer;  to  direct  point  in 
Trabue  v.  Short,  5  Cold.  296. 

The  following  citations  affirm  the  general  principle  that  contracts 
are  governed  by  lex  loci:  Cook  v.  Moffatt,  5  How.  315,  12  L.  168, 
holding  that  discharge  of  debtor  under  insolvency  laws  of  Maryland 
does  not  affect  New  York  contract;  Burrows  v.  Hannegan,  1  McLean, 
316,  F.  C.  2,206,  but  holding  that  lex  fori  governs  as  to  remedy 
upon  contract;  Handrlck  v.  Andrews,  9  Port  27,  where  rule  was 
applied  as  to  question  of  interest;  Sherrill  v.  Hopkins,  1  Cow.  108, 
holding  that  rule  applies,  unless  contrary  intention  of  parties  ap- 
pears; Peck  V.  Hibbard,  26  Vt.  702,  62  Am.  Dec.  607,  applying  rule 
to  bill  drawn  in  Canada  payable  in  no  particular  place;  Nelson  v. 
Fotterall,  7  Leigh,  202,  holding  that  rule  obtains,  except  when 
contract  is  made  with  reference  to  laws  of  another  State. 

Distinguished  in  Fitch  v.  Remer,  1  Flip.  16,  1  Biss.  338,  P.  0.  4,836, 
holding  mortgage  usurious  in  New  York,  where  payable,  could  be 
enforced  in  Michigan,  where  the  mortgaged  land  was  situated. 

■ 

Appellate  procedure. —  It  is  not  too  late  to  aver  on  appeal  by 
writ  of  error,  fault  in  declaration  which  should  have  prevented 
rendition  of  judgment,  p.  225. 

This  holding  is  cited,  affirmed  and  applied  as  follows:  Pomeroy*s 
Lessee  v.  Bank,  1  Wall.  600,  17  L.  641,  holding  that  writ  of  error 
brings  up  whole  record  for  review;  Rogers  v.  Burlington,  3  Wall. 
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661,  18  L.  82,  holding  bill  of  exceptions  unnecessary  to  point  out 
errors  of  record;  New  Orleans  H.  R.  Co.  v.  Morgan,  10  Wall.  261, 
19  L.  893,  but  holding  that  error  should.  In  general,  appear  from 
reeord,  bill  of  exceptions,  agreed  statement,  demurrer  or  special 
verdict;  Barth  v.  Clise,  12  Wall.  403.  20  L.  394,  refusing  reversal 
in  favor  of  plaintiff  for  error  where  latter* s  case  was  inherently  and 
fatally  defective;  Insurance  Co.  v.  Piaggio,  16  Wall.  386,  21  L.  359, 
noticing,  from  record,  error  in  allowance  of  Insurance,  interest,  and 
damages;  Garland  v.  Davis,  4  How.  143,  11  L.  913,  noticing  error  in 
pleadings  not  raised  by  exceptions;  Suydam  v.  Williamson,  20  How. 
433,  15  L.  980,  holding  that  writ  of  error  addresses  itself  to  record 
as  entirety;  Baltimore,  etc.,  R.  R.  Co.  v.  Trustees,  91  U.  S.  130,  23 
L.  201,  holding  that  error  made  to  appear  in  any  legal  manner  is 
revisable;  Storm  v.  United  States,  94  U.  S.  81,  24  L.  44,  but  holding 
that  error  must  appear  either  from  bill  or  record;  Cragin  v.  Lovell, 
109  U.  S.  200.  27  L.  906,  3  S.  Ct  135,  reversing  default  judgment  for 
error  appearing  of  record;  Kentucky  Life,  etc.,  Ins.  Co.  v.  Hamilton, 
63  Fed.  99,  22  U.  S.  App.  386,  548,  reviewing  sufficiency  of  pleadings 
to  warrant  judgment;  Board  Comrs.  v.  Sherwood,  64  Fed.  110,  27 
U.  S.  App.  458,  as  to  when  objection  to  admission  of  evidence  raises 
question  as  to  sufficiency  of  complaint;  World's  Col.  Expos.  Co. 
V.  Republic  of  France,  91  Fed.  69,  holding  facts  In  record  must 
show  a  cause  of  action;  Murry  v.  Burris,  6  Dak.  180,  42  N.  W.  29, 
holding  that  appellate  court  may  notice  Jurisdictional  matters  in 
record  affecting  validity  of  Judgment;  Sedgwick  v.  Dawkins,  16 
Fla.  201,  noticing  error  in  substituting  motion  for  new  trial  for 
motion  in  arrest  of  judgment  after  term;  Blacklege  v.  Benedick, 
12  Ind.  389,  holding  objection  to  sufficiency  of  complaint  good  on 
appeal;  Read  v.  Wheeler,  2  Yerg.  56,  reversing  Judgment  on  instru- 
ment where  declaration  contained  no  averment  of  consideration; 
Knott  V.  Hicks,  2  Humph.  163,  reversing  judgment  where  declara- 
tion on  note  contained  no  averment  of  notice  of  dishonor  to  indorser 
sued;  Gautler  v.  Frankhn,  1  Tex.  738,  reversing  Judgment  where 
record  showed  erroneous  failure  of  court  below  to  notice  plea  of 
statute  of  limitations. 

Statutes. —  Federal  court  should  follow  State  court's  construc- 
tion of  State  statute,  pp.  224,  225. 

Cited  in  Austen  v:  Miller,  5  McLean,  156,  F.  O.  661,  where  court 
refused  to  follow  such  construction  as  to  principles  of  common  or 
mercantile  law. 

Bills  and  notes. —  In  action  of  debt  against  indorser  of  bill  of 
exchange,  under  Virginia  statute,  declaration  should  aver  notice 
of  protest  for  nonpayment,  p.  225. 

6  Cr.  226-233,  3  L.  207,  VASSE  v.  SMITH. 

Infants. —  Infancy  is  no  complete  bar  to  action  of  trover,  though 
possession  of  goods  by  infant  was  under  contract,  p.  231. 
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Cited  and  principle  appUed  In  Almy  v.  Wilbur,  2  Wood.  &  M.  402, 
P.  O.  256,  holding  that  conversion  of  goods  rightfully  held  dates 
from  demand  and  refusal;  Howe  v.  The  Lexington,  12  Fed.  Cas. 
661,  holding  action  on' contract  proper,  where  carrier  has  not  per- 
formed contract  in  bill  of  lading;  Oliver  v.  McClellan,  21  Ala.  678, 
allowing  detinue  against  infant  for  goods  tortiously  held,  though 
rightfully  taken;  Flexner  v.  Dickerson,  72  Ala.  322,  holding  in- 
fancy good  defense  on  obligation  given  for  payment  of  rept,  action 
being  commenced  before  expiration  of  term,  and  before  infant 
had  come  of  age;  Rice  v.  Boyer,  108  Ind.  475,  58  Am.  Rep.  56,  9 
N.  E.  422,  holding  infant  liable  ex  delicto  for  injury  by  false  repre- 
sentations; Lewis  V.  Littlefleld,  15  Me.  236,  holding  infancy  no  de- 
fense where  defendant  holding  stakes  paid  same  to  winner  after 
notice  from  loser  not  to  do  so;  in  dissenting  opinion  to  last  case,  17 
Me.  42,  to  point  that  conversion  by  infant  under  mistake  as  to  his 
rights  does  not  render  him  liable;  Hall  v.  Corcoran,  107  Mass.  255, 
9  Am.  Rep.  33,  holding  that  person  converting  horse  hired  under 
illegal  contract  is  liable  in  tort;  W^oodman  v.  Hubbard,  25  N.  H. 
73,  57  Am.  Dec.  315;  Ferguson  v.  Bobo,  54  Miss.  131,  to  general 
principle;  Railway  Co.  v.  Jones,  73  Miss.  122,  55  Am.  St.  Rep. 
492,  19  So.  106,  as  illustrating  rule  that  mistake  as  to  one's 
personal  rights  under  law  arising  from  existing  facts  is  one  of 
fact;  Conway  v.  Reed,  66  Mo.  351,  27  Am.  Rep.  355,  affirming 
allowance  of  damages  to  one  shot  by  minor,  accidentally,  but  neg- 
ligently; Wirt  V.  Dlnan,  44  Mo.  App.  592,  allowing  recovery  against 
husband  and  wife  for  wife's  fraudulently  inducing  contract,  void 
by  reason  of  her  coverture,  contract  being  for  sale  of  stolen  prop- 
erty; Fetts  V.  Hall,  9  N.  H.  443,  447,  holding  liable  in  tort,  infant 
inducing  contract  by  fraudulent  representations  as  to  his  age  who 
disaffirmed  contract  and  refused  to  deliver  goods;  Carr  v.  Clough, 
26  N.  H.  ^294,  59  Am.. Dec.  349,  affirming  that  infant  wishing  to 
disaffirm  horse-trade  must  offer  to  return  horse  received  before  he 
can  sue  for  one  traded;  Campbell  v.  Stakes,  2  Wend.  144,  19  Am. 
Dec.  563;  Freeman  v.  Boiand,  14  R.  I.  39,  51  Am.  Rep.  341,  liolding 
infant  liable  in  trover  who  hires  horse  to  drive  to  one  place  and 
drives  elsewhere  or  beyond;  Towne  v.  Wiley,  23  Vt.  3G1;  56  Am. 
Dec.  87;  Peigne  v.  Sutcliffe,  4  McC.  390,  17  Am.  Dec.  758,  holding 
Infant  of  age  of  discretion  liable  on  case  for  embezzlement  of 
goods  intrusted  to  him;  Green  v.  Sperry,  16  Vt.  393,  42  Am.  Dec. 
520,  holding  infant  liable  in  trover  where  he  borrowed  one's  watch 
from  latter's  wife;  Cotton  v.  Sharpstein,  14  Wis.  230,  80  .Am.  Dec. 
777,  holding  attorney  liable  for  converting  property  of  client  placed 
in  his  charge  and  to  execution  against  his  body;  notes  to  Humphrey 
V.  Douglass,  33  Am.  Dec.  179,  181,  182,  184,  and  Craig  v.  Van 
Bebber,  18  Am.  St.  Rep.  723.  , 

Distinguished  in  Wilt  v.  Walsh,  6  Watts,  12,  holding  that  where 
substance  of  action  is  contract,  recovery  cannot  be  had  in  tort, 
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AS  where  infant  hires  horse  to  drive  to  one  place,  drives  beyond  and 
borse  dies  in  consequence;  West  v.  Moore,  14  Vt.  447,  39  Am.  Dec. 
236,  holding  infant  not  liable  for  false  and  deceitful  warranty  on 
«ale  of  horse;  Eaton  v.  Hill,  50  N.  H.  239,  9  Am.  Rep.  192,  ex- 
•cnsing  infant  from  liability  where,  from  lack  of  discretion,  he  unin- 
tentionally over-drove  hired  horse;  Campbell  v.  Stakes,  2  Wend.  144, 
19  Am.  Dec.  563. 

Appeal  and  error. —  Bill  of  exceptions  ought  to  state  that  evi- 
•dence  was  offered  of  facts  upon  which  opinion  of  court  was  prayed, 
i).  232. 

Gited  in  United.  States  v.  Morgan,  11  How.  158,  13  L.  645,  hold- 
ing that  though  bill  is  imperfect,  if  court  can  ascertain,  by  inference, 
substance  of  facts  it  will  give  opinion  on  points  presented;  Insur- 
ance Go.  V.  Baring,  20  WalL  162,  22  L.  251,  holding  that  court  need 
not  grant  prayer  for  instructions  not  supported  by  evidence;  United 
States  V.  Three  Hundred  and  Thirty-seven  Gases  of  Wine,  1  Woods, 
50,  F.  G.  16,506,  refusing  to  reverse  Judgment  for  failure  to  instruct 
where  bill  of  exceptions  did  not  conform  to  cHed  principle;  Peden 
v.  Moore,  1  Stew.  &  P.  81,  21  Am.  Dec.  656,  holding,  however,  that 
upon  objection  to  instructions  given,  court  may  review  them  as  to 
legal  correctness;  Proctor  v.  Hart,  5  Fla.  469,  holding  that  unless 
bill  shows  evidence  upon  which  instructions  were  intended,  court 
will  not  adjudge  them  erroneous;  Law  v.  Merrills,  6  Wend.  274; 
Dunlop  V.  Patterson,  5  Gow.  246,  holding  error  not  to  lie  for  failure 
to  instruct  upon  evidence  not  brought  to  court's  notice';  Stafford  v. 
Walker,  1^  S.  &  R.  197,  refusing  reversal  for  immaterial  error. 

Infancy  is  bar  to  action  by  owner  against  his  supercargo  for 
breach  of  instructions,  p.  230. 

6  Gr.  233-237,  3  L.  209,  GURTISS  v.  GEORGETOWN,  ETG.,  TURN- 
PIKE GO. 

Federal  courts. —  The  Supreme  Gourt  has  jurisdiction  to  review 
an  order  of  the  Gircuit  Court  for  the  District  of  Golumbia,  quashing 
JLR  inquisition,  p.  235. 

tlJited  in  dissenting  opinion  to  Kendall  v.  United  States,  12  Pet. 
^640,  9  L.  1227,  favoring  reversal  of  Gircuit  Gourt' s  judgments  for  un- 
authorized issuance  of  mandamus;  Kendall  v.  United  States,  12  Pet. 
619,  9  L.  1218,  sustaining  power  of  Gircuit  Gourt  for  District  of 
Columbia  to  mandamus  public  officer;  Railroad  Go.  v.  Ghurch,  19 
Wall.  64,  22  L.  97,  holding  that  writ  of  error  lies  from  Supreme 
Court  to  Gircuit  Court  for  District  of  Golumbia;  Ormsby  v.  Webb, 
134  U.  S.  60,  33  L.  811,  10  S.  Ct.  483,  in  case  of  order  of  Gircuit 
Court  affirming  order  of  Probate  Court  in  admitting  writing  as  will. 

Eminent  domain. —  Record  by  clerk  of  an  inquisition  is  merely 
ministerial  act  and  of  Itself  gives  no  validity  to  proceedings,  p.  237. 
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Cited  In  Bauman  v.  Ross,  167  U.  S.  593,  42  L.  289,  17  S.  Gt  983, 
holding  that  estimate  of  compensation  under  eminent  domain  pro- 
ceedings is  not  required  to  be  made  by  jury. 

I 

6  Gr.  237,  238,  3  L.  210,  LODGE'S  LESSEE  v.  LEE. 

Boundaries. —  Grant  of  an  Island  by  name  in  Potomac  river,  add- 
ing courses  and  distances  which  do  not  include  whole  island,  passes 
whole  island,  p.  238. 

Gited  and  principle  relied  upon  in  United  States  y.  Arredondo,  6 
Pet  739,  8  L.  565,  construing  Spanish  grant  of  lands  in  Florida; 
Sherwood  v.  Whiting,  54  Gonn.  334,  1  Am.  St  Rep.  119,  8  Ati.  82, 
holding  that  misdescription  in  deed  does  not  affect  it,  so  long  as 
property  conyeyed  may  be  identified;  Melvin  v.  Merrimack  Locks 
&  Ganals,  5  Met  29,  38  Am.  Dec.  388,  where  conveyance  of  "  estate 
called  G.  Farm,"  same  as  conveyed  by  M.  to  K.,  was  held  to 
pass  entire  farm,  though  conveyance  mentioned  did  not;  Slater  v. 
Breese,  36  Mich.  82,  holding  additions  of  untrue  circumstances  will 
not  defeat  otherwise  satisfactory  description;  Rutherford  v.  Tracy» 
48  Mo.  328,  8  Am.  Rep.  106,  where  conveyance  of  certain  lot  de- 
scribed by  courses  and  distances,  including  less  than  whole  lot, 
was  held  to  pass  entire  lot;  and  similarly  in  Thomson  v.  Thomson, 
115  Mo.  64,  where  devise  was  of  "  land  on  which  I  now  reside,"  with 
added  courses  and  distances,  including  less  than  whole  tract;  in 
Ela  V.  Gard,  2  N.  H.  178,  9  Am.  Dec.  49,  under  similar  facts  to 
same  effect;  Drew  v.  Drew,  28  N.  H.  503,  512,  holding  that  devise 
of  homestead,  all  "  upon  which  I  now  live,  same  devised  to  me  by 
my  father,"  passes  whole  homestead,  though  part  was  not  so  de- 
vised; Gonover  v.  Wardell,  22  N.  J.  Eq.  502,  holding  that  general 
terms  of  description,  preceded  by  metes  and  bounds,  are  subordinate 
thereto;  Jones  v.  Smith,  73  N.  Y.  210,  holding  that  less  certain  gen- 
eral description  Is  controlled  by  more  certain  particular  descrip- 
tion following;  Trapier  v.  Wilson,  2  McG.  197,  where  grant  under 
facts  similar  to  those  in  principal  case  was  held  to  pass  entire 
island. 

Distinguished  in  Belden  v.  Seymour,  8  Gonn.  31,  where  measure- 
ments were  held  to  give  way  to  boundaries;  in  dissenting  opinion  to 
Buchanan  v.  Stewart,  3  Harr.  &  J.  338,  which  held  that  quantity  as 
described  should  prevail  over  courses  and  distances;  Woodman  v. 
Lane,  7  N.  H.  247,  allowing  grant  of  homestead  farm  to  be  re- 
I  stricted  and  restrained  by  subsequent  particular  description. 

6  Gr.  23S-252,  3  L.  211,  FINLEY  v.  LYNN. 

Equity  —  Reformation  of  bond. —  If  bond  executed  in  pursuance 
of  agreement  depart  therefrom,  equity  will  relieve,  p.  249. 

Gited  in  Ivinson  v.  Button,  98  U.  S.  83,  25  L.  68,  ordering  cor- 
I  rection   of   papers   effecting   dissolution   of   partnership,    because 
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founded  on  mistake;  Hearn  v.  Equitable  Safety  Ins.  Co.,  4  Cliff. 
198,  F.  C.  6,300,  reforming  Insurance  policy  to  conform  to  original 
agreement  of  parties. 

Partnership. —  Agreement  of  partners  may  make  debt  of  indi- 
vidual partner  firm  debt,  pp.  251,  252. 

Cited  in  Davis  v.  Dodge,  30  Mich.  270,  enforcing  similar  agree- 
ment where  dealings  were  between  each  firm  and  partners  of  other 
firm. 

Appeal. —  Court  will  remand  cause  to  have  account  taken  which 
complainant  is  entitled  to,  but  did  not  ask  for,  p.  252. 

Principle  applied  in  May  v.  Le  Claire,  11  Wall.  227,  20  L.  52,  al- 
lowing review  where  record  is  defective,  but  shows  merits  of  case; 
Dupont  de  Nemours  v.  Vance,  19  How.  173,  15  L.  588,  allowing 
relief  which  record,  though  defective,  shows  to  be  proper;  Alton 
V.  Gilmanton,  2  N.  H.  521,  refusing  client  relief  against  waiver  of 
notice  by  his  attorney  where  agreement  of  waiver  was  part  of  court 
record. 

6  Cr.  252,  253,  3  L.  215,  DE  BUTTS  v.  BACON. 
Usury.—  Defense  of,  allowed  in  suit  to  foreclose  mortgage,  p.  253. 

Cited  in  dissenting  opinion  to  Palmer  v.  Mead,  7  Conn.  159,  main- 
taining that  defense  that  mortgage  was  in  fraud  of  creditors  should 
be  available  on  foreclosure,  and  that  defense  of  title  should  be 
similarfy  available;  Cowies  v.  Woodruff,  8  Conn.  36,  to  point  de- 
cided in  principal  case;  Phelps  v.  Pierson,  1  G.  Greene,  127,  hold- 
ing that  demurrer  will  lie  to  bill  to  enforce  contract  usurious  on 
its  face.  Cited  in  Spaun  v.  Baltzell,  1  Fla.  355;  S.  C,  46  Am. 
Dec.  350,  holding  that  if  creditor  offers  additional  security  for  less 
sum  than  is  due,  consideration  is  good. 

Disapproved,  Palmer  v.  Mead,  7  Conn.  153,  holding  that  on  bill 
to  foreclose,  mortgagee's  title  may  not  be  investigated. 

6  Cr.  2r)3-2G7,  3  L.  215,  SHEEHY  v.  MANDEVILLE  AND  JAMES- 
SON. 

Payment.—  Note  of  debtor  or  third  person  may,  by  agreement,  be 
received,  and  operate  as  payment  of  debt,  p.  264. 

Tills  is  a  leading  case  upon  the  foregoing  proposition  and  the 
citing  cases  show  the  following  various  applications:  Segrist  v. 
Crabtree,  131  U.  S.  289,  33  L.  126,  9  S.  Ct.  688,  holding,  however,  that 
evidence  that  notes  were  taken  absolutely  as  payment  must  be 
given;  Erabrey  v.  Jemison,  131  U.  S.  347,  33  L.  176,  9  S.  Ct.  779, 
holding  that  in  suit  upon  note  plea  of  wager  consideration  is  good; 
In  re  Morrill,  2  Sawy.  358,  F.  C.  9,821,  holding  that  surety  may  pay 
debt  for  which  he  is  contingently  liable  by  giving  his  note,  if  It  is  so 
accepted;  Palmer  v.  Priest,  1  Sprague,  514,  F.  C.  10,694,  holding  note 
of  one  debtor  received  by  creditor  who  receipts  account,  prima  facie 
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payment  thereof;  United  States  v.  Williams,  1  Ware,  180,  P.  O. 
16,724,  refusing  to  apply  principle  to  cheek  received  by  collector  of 
customs  in  payment  of  duty,  until  check  is  paid;  Harris  v.  Lindsay, 
4  Wash.  274,  F.  O.  6,124,  holding  that  giving  of  note  raises  no  pre- 
sumption of  payment;  Slocumb  v.  Lurty,  Hemp.  433,  F.  C.  12,949, 
requiring  draft  of  third  person  to  be  received  unconditionally  as 
payment,  to  discharge  debt;  Wallace  v.  Agry,  4  Mason,  343,  F.  C. 
12,360,  holding  that  taking  bill  of  exchange  is  at  most  only  prima 
facie  evidence  of  payment;  The  Betsey  and  Rhoda,  2  Ware,  115, 
F.  O.  1,366,  throwing  upon  debtor  burden  of  proof  that  note  was 
intended  as  payment;  In  re  Parker,  6  Sawy.  250,  11  Fed.  399,  Estate 
of  Davis  V.  Desanque,  5  Whart.  537,  34  Am.  Dec.  576,  Lee's  Admrs. 
V.  Fontaine,  10  Ala.  766,  44  Am.  Dec.  508,  allowing  action  against 
original  debtor  after  judgment  upon  Invalid  note  received  as  pay- 
ment; Pope  V.  Tunstall,  2  Ark.  226,  holding  that  agreement  to  re- 
ceive note  as  payment  destroys  right  of  action  on  original  contract; 
Costar  V.  Davies,  8  Ark.  217,  46  Am.  Dec.  312,  holding  action  on 
account  barred,  though  note  received  in  payment  is  unpaid;  Brug- 
man  v.  McGuire,  32  Ark.  740,  requiring  si)ec{al  agreement  to  con- 
stitute note  payment;  First  National  Bank  v.  Newton,  10  Colo.  171, 
172,  14  Pac.  432,  433,  holding  presumption  that  note  was  not  re- 
ceived as  payment  not  rebutted  by  receipt  in  full;  Bill  v.  Porter,  9 
Ck)nn.  30,  requiring  special  agreement  to  prove  receipt  as  payment; 
May  V.  Gamble,  14  Fla.  493;  Salomon  v.  Pioneer  Co-op.  Co.,  21  Fla.  379, 
as  to  correctness  of  pleading  as  to  note  received  as  payment;  Wylly 
V.  Collins,  9  Ga.  240,  requiring  that  note  be  specially  accepted  as 
payment;  Jewett  v.  Pleak,  43  Ind.  370,  holding  note  of  third  person 
good  as  payment,  if  parties  so  agree;  Sneed  v.  Wiester,  2  A.  K. 
Marsh.  286;  Johnson  v.  Weed,  9  Johns.  311,  6  Am.  Dec.  279;  TomUn 
V.  McChord's  Admr.,  6  J.  J.  Marsh.  4,  holding  that  one  covenant 
may  be  annihilated  b^  later  covenant  variant  therefrom  and  in 
satisfaction  thereof;  Steamboat  Charlotte  v.  Hammond,  9  Mo.  63, 
43  Am.  Dec.  539,  requiring  special  agreement  to  extinguish  original 
cause  Oi'  action;  Wright  v.  First  Crockery  ware  Co.,  1  N.  H.  281,  8 
Am.  Dec.  69,  allowing  such  agreement  that  effect,  whether  note 
Is  of  principal  debtor  or  third  person;  Page  v.  Pendergast,  2  N.  H. 
235,  holding  note  payment  of  award,  agreement  being  shown; 
Elliott  V.  Sleeper,  2  N.  H.  527,  where  new  note  given  for  note 
secured  by  mortgage  was  held  not  to  discharge  mortgage. 

Other  citing  cases  make  the  following  applications:  Morris  Canal 
V.  Van  Vorst,  21  N.  J.  L.  119,  126,  requiring  that  to  make  note 
effective  as  payment,  agreement  must  be  pleaded  and  proved; 
Arnold  v.  Camp,  12  Johns.  411,  7  Am.  Dec.  329,  where  Individual 
note  of  partner  was  taken  in  exchange  for  partnership  note  and 
held  to  constitute  payment  thereof;  Day  v.  Leal,  14  Johns.  405, 
holding  that  unsatisfied  judgment  on  collateral  security  is  no  bar  to 
salt  on  original  debt;  Boyd  v.  Hitchcock,  20  Johns.  79,  11  Am.  Dec. 
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248,  holding  that  agreement  may  make  note  satisfaction  of  debt 
greater  than  note's  face  value;  Muldon  y.  Whltlock,  1  Cow.  306,  307» 
13  Am.  Dec.  537,  holding  original  debtor  still  liable  unless  he  prove 
agreement  to  take  note  of  another  as  payment;  Booth  v.  Smith,  3 
Wend.  68,  affirming  that  proof  of  such  agreement  bars  action  on 
debtor's  note  for  which  another's  note  was  substituted;  Waydell  v. 
Luer,  5  Hill,  450,  refusing  to  allow  creditor,  by  agreement,  to  make 
note  of  Joint  debtor  satisfy  precedent  liability  of  all;  S.  C,  3  Den. 
414,  419,  420,  allowing  such  effect  to  note  given  by  partner  after 
dissolution  of  partnership,  and  accepted  as  payment  of  partnership 
debt;  Brown  v.  Scott,  51  Pa.  St  363,  holding  that  whether  note 
effects  payment  is  one  of  intention  and  for  the  Jury;  Blair  v.  Wil- 
son, 28  Gratt  174;  Townsends  v.  Stevenson,  4  Rich.  L.  67,  holding 
that  note  of  individual  partner  may  merge  and  extinguish  claim 
against  partnership;  Lepham  v.  Barnes,  2  Vt  216,  holding  that  third 
person  giving  note,  effectual  as  payment  of  debt,  may  sue  debtor  for 
money  paid  to  his  use;  Hutchins  v.  Olcutt,  4  Vt.  555,  24  Am.  Dec. 
639,  holding  that  one  taking  note  as  payment  for  labor  bestowed 
upoD  article  loses  his  lien  thereon;  Edgell  v.  Stanford,  6  Vt.  556, 
holding  that  usurious  and  void  note  taken  In  exchange  for  valid 
note  does  not,  upon  being  declared  void,  render  suit  on  original  debt 
impossible;  Torrey  v.  Baxter,  13  Vt.  457,  holding,  however,  that  note 
will  not  amount  to  payment  even  with  agreement,  if  it  prove  im- 
productlve;  Hard  v.  Burton,  62  Vt.  322,  20  Atl.  272,  holding  that 
unperformed  agreement  of  one  Joint  debtor  to  settle  account  does 
not  release  other  debtor,  where  agi'eement  was  to  accept  perform- 
ance; Poole  V.  Rice,  9  W.  Va.  77,  refusing  to  allow  agreement  effect 
where  secured  by  fraud;  Feamster  v.  Wlthrow,  9  W.  Va.  326,  hold- 
ing that  taking  new  security  from  one  Joint  debtor  will  only  release 
others  where  creditor  so  agrees;  Bowyer  v.  Knapp,  15  W.  Va.  296. 
and  Bantz  v.  Basnett,  12  W.  Va.  792,  836^  where,  part  of  debt 
being  paid  before  due,  new  note  executed  for  residue,  and  old  note 
surrendered,  latter  was  held  extinguished  as  basis  for  action; 
Hoeflinger  v.  Wells,  47  Wis.  631,  632,  3  N.  W.  591,  592,  holding  that 
partner's  note  will  not  extinguish  partnership  debt  In  absence  of 
agreement,  where  such  note  was  taken  for  loan  at  time  of  loan. 
Cited  also  In  dissenting  opinion,  Winship  v.  United  States  Bank» 
5  Pet  568,  8  L.  230. 

Distinguished  in  Whitbeck  v.  Van  Ness.  11  Johns.  413,  414,  6  Am. 
Dec.  385,  holding  that  note  of  third  person  taken  by  vendor  from 
purchaser  Is  presumed  payment  and  taken  at  vendor's  risk;  Tyson  v. 
Pollock,  1  P.  &  W.  381,  holding  that  two  firms  Jointly  liable  cannot 
by  each  giving  draft  upon  third  person,  merge  Joint  liability  into 
several;  Mclntyre  v.  Kennedy,  29  Pa.  St  452,  upholding  presump- 
tion that  check  of  third  person  taken  from  debtor  is  received  as 
conditional  payment;  Ward  v.  Motter,  2  Rob.  (Va.)  564,  566,  holding 
that  one  taking  specialty  of  partner  loses  remedy  against  later  die- 
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covered  dormant  partner;  United  States  Bank  v.  Daniel,  12  Pet  fS7, 
9  L.  d99,  under  the  facts. 

Joint  liability.— Judgment  against  one  Joint  debtor  sued  seyerally 
Is  not  bar  as  to  another  in  action  against  both  founded  on  original 
Joint  promise,  p.  265. 

Oited  and  relied  upon  in  dissenting  from  holding  of  United  States 
V.  Price,  9  How.  98,  13  L.  02,  that  after  recovery  against  all  obligors 
Jointly  on  Joint  and  several  bonds  and  subsequent  decease  of  surety, 
his  assets  may  not  be  reached  in  hands  of  his  administrator;  United 
States  V.  Cushman,  2  Sumn.  438,  F.  G.  14,908,  applying  the  rule  in 
holding  that  after  Joint  Judgment  on  joint  and  several  bond  against 
obligors  and  sureties,  there  may  be  recovery  out  of  assets  of  de- 
ceased surety,  surviving  obligors  being  insolvent;  United  States  v, 
Cushman' s  Admr.,  2  Sumn.  313,  F.  G.  14,907,  where  question  was  not 
raised,  suit  being  at  law  against  administrator  of  Joint  Judgment 
debtor;  Murray  v.  Lovejoy,  2  Cliff.  199,  F.  C.  9,963,  holding  un- 
satisfied Judgment  against  one  of  several  tortfeasors  no  bar  to 
action  against  others;  Sheldon  v.  Kibbe,  3  Conn.  218,  220,  8  Am. 
Dec.  179,  181,  holding  similarly  as  to  cotrespassers;  Swett  v.  Black, 
1  Sprague,  583,  F.  0.  13,690,  whei^  the  doctrine  is  approved  and 
followed;  Sheldon  v.  Kibbe,  3  Conn.  222,  8  Am.  Dec.  183,  holding 
execution  against  body  of  Judgment  debtor  not  satisfaction  of  judg- 
ment to  bar  action  against  his  cotrespassers;  Morgan  v.  Chester,  4 
Conn.  389,  holding  unsatisfied  Judgment  against  Joint  debtor  not 
to  bar  action  against  others,  obligation  being  Joint  and  several; 
Griffin  V.  Orman,  9  Fla.  52,  holding  Judgment  against  two  of  firm  not 
Judgment  against  third  member  not  named  in  pleading;  Kirkpatrick 
T.  Stingley,  2  Ind.  273,  holding  that  on  Joint  and  several  obligation^ 
Judgment  against  all  does  not  bar  subsequent  action  against  one^ 
and  vice  versa;  Sherman  v.  Christy,  17  Iowa,  326,  holding  that  con- 
fession of  Judgment  against  firm  by  one  member  upon  note  signed 
by  firm  name,  but  upon  which  other  partner  is  alone  liable,  does  not 
bar  action  against  latter;  Sayre  v.  Coleman,  9  Dana,  174,  holding 
Judgment  against  several  co-obligors  not  bar  to  action  against  one 
as  to  whom  former  action  was  abated  upon  return  of  not  found; 
Dennett  v.  Chick,  2  Me.  193,  11  Am.  Dec.  61,  holding  unsatisfied 
Judgment  in  another  State  against  one  Joint  promisor  no  bar  to 
suit  against  other;  Farmer  v.  Stewart,  2  N.  H.  99,  to  point  that  in 
actions  against  Joint  debtors,  judgment  binds  only  those  notified; 
Townsend  v.  Riddle,  2  N.  H.  450,  where  Judgment  in  favor  of  one 
Joint  and  several  promisor  held  no  bar  to  action  against  another 
unless  founded  upon  satisfaction  or  discharge  of  contract;  Collins 
V.  Lemasters,  1  Bailey  L.  352,  21  Am.  Dec.  473,  holding  that  In 
action  on  Joint  bond,  unsatisfied  Judgment  against  one  codefendant 
is  no  bar  as  to  other;  Treasurers  v.  Bates,  2  Bailey  L.  382,  applying 
rule  where  unsatisfied  Judgment  against  sheriff  was  set  up  in  bar 
of  action  against  sheriff  and  sureties  for  same  default;  Watson  v. 
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Owens,  1  Rich.  L.  113,  to  point  of  principal  case;  Union  Bank  v. 
Hodges,  11  Rich.  L.  483,  484,  holding  judgment  against  two  partners 
no  bar  to  suit  against  all;  Nichols  v.  Ghealrs,  4  Sneed,  232,  holding 
unsatisfied  judgment  against  one  partner  on  note  given  for  partner- 
ship obligation  no  bar  to  suit  against  other  and  dormant  partner; 
In  dissenting  opinion  to  Ward  v.  Motter,  2  Rob.  (Va.)  554,  559, 
wherein  holding  of  principal  case  is  interpreted;  Oleson  v.  Merrihew, 
45  Wis.  401,  In  support  of  holding  that  former  judgment  is  bar  only 
when  parties  are  same. 

Distinguished  in  Van  Ness  v.  Forrest,  8  Cr.  35,  3  L.  479,  allowing 
one  member  of  commercial  company  to  sue  another  in  his  own 
name  on  note  given  him  by  that  other  for  use  of  company,  though 
money,  when  recovered,  would  belong  to  company,  and  noticing 
principal  case  as  to  proper  pleadings;  Wood  worth  v.  Spaflford,  2 
McLean,  173,  F.  0.  18,020,  holding  that  judgment  against  one  joint 
obligation  bars  suit  against  other  co-obligors;  United  States  v.  Price, 
9  How.  93,  13  L.  60,  holding  joint  judgment  conclusive  and  bar  to 
several  suits  on  joint  and  several  bond;  Scott  v.  Colmesnll,  7  J.  J. 
Marsh.  419,  420,  and  cited  as  supporting  holding  that  judgment 
against  one  upon  contract  apparently  sole  does  not  bar  subsequent 
suit  thereon  in  its  true  character  of  joint  contract;  Ward  v.  John- 
son, 13  Mass.  151,  152,  holding  that  judgment  against  one  on  joint 
promise  bars  subsequent  action  thereon  against  both;  Trafton  v. 
United  States,  3  Story,  649,  650,.  651,  F.  0.  14,135,  holding  judgment 
against  one  of  two  joint  contractors  bars  suit  against  both; 
Lawrence  v.  Vernon,  3  Sumn.  25,  F.  C.  8,146,  but  cited  to  point  that 
where  claim  and  parties  are  same,  former  judgment  is  bar  though 
forms  of  action  are  different;  Fairchild  v.  Holly,  10  Conn.  479,  as 
questioned  authority  not  involved  in  case  at  bar;  Palmer  v.  Gallup, 
16  Conn.  506,  w^hcre  it  is  refused  adherence  and  question  is  raised 
whether  judgment  against  three  co-obligors,  valid  only  as  to  one,, 
bars  action  against  other  two;  Bedell's  Admrs.  and  Heirs  v.  Keethley, 
5  T.  B.  Men.  601,  holding  that  judgment  against  admlnistratora 
upon  joint  obligation  of  them  and  heirs,  though  unsatisfied,  bars 
suit  against  latter;  in  dissenting  opinion  to  Union  Bank  v.  Hodges, 
11  Rich.  L.  720,  731,  732,  735,  736,  737;  and  considered  unsound  in 
notes  to  Speed's  Exrs.  v.  Hann,  15  Am.  Dec.  82,  and  Collins  v. 
Lemasters,  21  Am.  Dec.  475. 

Denied  in  Mason  v.  Eldred,  6  Wall.  236,  237,  238,  18  L.  784,  785. 
holding  that  judgment  against  one  person  on  joint  contract  merges 
it  and  bars  further  action  thereon;  similarly,  in  Sedam  v.  Williams, 
4  McLean,  52,  F.  C.  12,609,  where  obligation  was  of  partnership; 
United  States  v.  Ames,  24  Fed.  Cas.  783,  where  action  was  held 
barred,  though  against  dormant  partner  not  discovered  until  after 
judgment;  Ferrall  v.  Bradford,  2  Fla.  515,  516,  50  Am.  Dec.  296,  298, 
though  former  judgment  was  unsatisfied;  Wann  v.  McNulty,  2 
Glim.  359,  43  Am.  Dec.  60,  where  obligation  was  of  partnership; 
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Taylor  v.  Claypool,  5  Blackf.  558,  obligation  being  joint  note;  Crosby 
V.  Jeroloman,  37  Ind.  274,  where  obligation  was  mortgage;  Robert- 
son V.  Smith.  18  Johns.  482,  483,  484,  9  Am.  Dec.  232,  233.  234,  235, 
where  former  judgment  was  unsatisfied;  Pierce  v.  Kearney,  5  Hill, 
94;  Sloo  V.  Lea,  18  Ohio,  306,  where  obligation  was  of  partnership; 
Smith  V.  Black,  9  S.  &  R.  143,  144,  11  Am.  Dec.  687,  688,  where 
action  barred  was  against  dormant  partner  discovered  after  former 
judgment;  Anderson  v.  Levan,  1  W.  &  S.  339;  Steams  v.  Aguirre,  6 
Cal.  180,  holding  one's  election  of  remedies  conclusive  upon  him 
when,  holding  joint  and  several  obligation,  he  sues  either  jointly 
or  severally;  Brown's  Admr.  v.  Johnson,  13  Gratt  650,  holding  that 
defeat  of  remedy  against  one  joint  obligor  on  ground  not  personal 
to  him  bars  recovery  against  all;  How  v.  Kane,  2  Pinn.  551,  54  Am. 
Dec.  158.  holding  that  while  one  who  gets  judgment  against 
ostensible  partner  cannot  thereafter  get  personal  judgment  against 
dormant  partner,  he  may  make  him  discover  partnership  assets  in 
his  possession. 

Appellate  practioe.—  Supreme  Court  will  not,  upon  remanding 
cause,  direct  amendments  in  court  below,  amendments  being  dis- 
cretionary with  latter  court,  p.  267. 

Cited  and  relied  on  in  Chapman  v.  Barney,  129  U.  S.  681,  32  L.  801, 
9  S.  Ct  427,  refusing  to  review  amendment  allowed  by  lower  court 
substituting  new  party  plaintiff;  State  v.  Ralford,  2  Dev.  215,  re- 
fusing to  direct  amendment  In  lower  court;  Fowler  v.  Col  ton,  1  Plnn. 
337,  refusing  to  review  discretion  of  lower  court 

6  Or.  267,  268,  3  L.  220,  SKILLERN  v.  MAY. 

Federal  courts.— After  cause  sent  back  by  mandate  to  Circuit 
Court,  It  is  too  late  to  question  that  court's  jurisdiction,  p.  208. 

Rule  affirmed  and  applied  by  the  following  citing  cases:  Mc- 
Cormlck  v.  SuUlvant,  10  Wheat  199,  6  L.  302,  holding  that  decrees 
of  Inferior  United  States  courts  In  proceedings  of  which  jurisdiction 
Is  not  alleged,  are  erroneous,  not  void;  Ex  parte  Watkins,  3  Pet  206, 

7  L.  654,  and  McNutt  v.  Bland,  2  How.  22,  25,  11  L.  104,  105,  holding 
that  such  decrees  may  be  reversed  by  proper  authority;  in  the  fol- 
lowing: Bank  of  United  States  v.  Moss,  0  How.  39,  40,  12  L.  335; 
Kennedy  v.  Georgia  State  Bank,  8  How.  611,  12  L.  1219;  Des  Moines 
Navigation  Co.  v.  Iowa  Homestead  Co.,  123  U.  S.  557,  31  L.  204,  8  S. 
Ct  219,  to  same  effect,  though  want  of  jurisdiction  is  apparent  on 
face  of  proceedings;  In  Do  well  v.  Applegate,  152  U.  S.  338,  38  L. 
467,  14  S.  Ct  615,  holding  such  decrees  not  liable  to  collateral  attack; 
Bvers  v.  Watson,  150  U.  S.  533,  39  L.  522,  15  S.  Ct  432,  and  Brown 
V.  Noyes,  2  Wood.  &  M.  89,  F.  0.  2,023,  holding  that  such  decrees 
cannot  be  vacated  on  motion  by  same  court;  In  re  Eaton,  51  Fed. 
804,  applying  holding  to  order  of  injunction  in  Circuit  Court;  Ex 
parte  Lennon,  64  Fed.  322,  22  U.  S.  App.  501,  doubting  If  judgment 
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of  Circuit  Court  under  such  circumstances  may  be  collaterally 
attacked;  Dexter  ▼.  Say  ward,  84  Fed.  302,  304,  supporting  negative 
of  last  proposition,  as  to  decree  of  Circuit  Court  of  Appeals;  Pearce 
V.  Winter  Iron  Works,  32  Ala,  72,  where  decree  was  of  District  Court 
and  lacked  jurisdiction  owing  to  residence  of  parties;  Binney  y. 
Chesapeake,  etc.,  Canal  Co.,  8  Pet  219,  8  L.  923,  affirming  it  to  be 
duty  of  Supreme  Court  to  affirm  judgments  of  Circuit  Court  which 
in  point  of  law  should  be  affirmed;  Ex  parte  Story,  12  Pet  343,  9 
L.  1110,  sustaining  refusal  of  District  Court  to  receive  supplemental 
pleadings  after  mandate  and  decree  by  Supreme  Court;  Washington 
Bridge  Co.  v.  Stewart,  3  How.  425,  11  L.  664,  holding  that  upon 
second  appeal  it  cannot  be  urged  that  Supreme  Court  had  no  juris- 
diction of  first  appeal  upon  which  case  was  tried  on  merits  and 
mandate  issued  to  Circuit  Court;  Bank  of  United  States  v.  Moss,  6 
How.  39,  40,  12  L.  335,  holding  that  judgments  of  Supreme  Court 
cannot  be  changed  at  subsequent  term  in  matters  of  law;  Noonan 
V.  Bradley,  12  WaU.  129,  20  L.  281,  and  Cook  v.  Burnley,  11  Wall. 
674,  20  L.  85,  refusing  writ  of  error  to  review  action  of  lower  court 
in  carrying  out  mandate  of  Supreme  Court;  Tyler  v.  Maguire,  17 
Wall.  283,  21  L.  583,  affirming  that  lower  court  must  carry  out  man- 
date of  Supreme  Court  and  may  not  question  jurisdiction  thereof 
where  decision  was  on  merits;  Williams  v.  Bruffy,  102  U.  S.  255, 
26  L.  137,  and  Insurance  Co.  v.  Boon,  95  U.  S.  143,  24  L.  403,  holding 
that  after  expiration  of  term  of  rendition  of  judgment  court  below 
cannot  supply  special  findings  of  fact,  execution  having  issued  on 
judgment;  Gaines  v.  Rugg,  148  U.  S.  241,  37  L.  436,  13  S.  Ct  616, 
issuing  mandamus  to  inferior  court  to  execute  mandate  of  Supreme 
Court  without  proceedings  to  construe  its  meaning  and  intent; 
Aspen  Mining,  etc.,  Co.  v.  Billings,  150  U.  S.  37,  37  L.  988,  14  S.  Ct 
6,  refusing  appeal  to  Supreme  Court  from  decree  of  Circuit  Court 
entered  according  to  mandate  of  Circuit  Court  of  Appeals;  Galpin 
V.  Page,  1  Sawy.  340,  F.  C.  5,205,  discussing  validity  of  decree  as  to 
parties  before  court  where  rendered  without  objection  in  absence 
of  essential  party,  unreversed  and  sale  had  thereunder;  Nesmith  v. 
Calvert  1  Wood.  &  M.  38,  F.  C.  10,123,  holding  objection  to  juris- 
diction too  late  when  made  after  answers  to  merits,  replications 
and  publication  of  evidence;  Fisher  v.  Rutherford,  1  Bald.  193,  F.  C. 
4,823,  allowing  amendment  showing  jurisdiction  within  reasonable 
time  after  question  Is  raised;  John  Hancock  Mut  Life  Ins.  Co.  v. 
Manning,  7  Fed.  300,  holding  that  Circuit  Court  after  mandate 
from  Supreme  Court  cannot  entertain  motion  for  new  trial  because 
of  newly-discovered  evidence;  Holmes  v.  Oregon,  etc.,  R.  R.  Co.,  7 
Sawy.  392,  9  Fed.  237,  affirming  that  judgment  based  upon  allega- 
tions showing  jurisdiction  cannot  be  collaterally  attacked  for  want 
of  jurisdiction;  Moore  v.  Town  of  Edgefield,  32  Fed.  501,  holding 
impervious  to  collateral  attack,  judgment  based  upon  jurisdiction  of 
person  or  subject-matter;  Kimberly  v.  Arms,  40  Fed.  551,  holding 
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that  Circuit  Court  may  not  review  Its  decree  In  pursuance  of  Su- 
preme Court's  mandate,  without  leave  of  latter  court;  Billings  v. 
Aspen  Mining,  etc.,  Co.,  53  Fed.  561,  holding  that  Circuit  Court  can 
exercise  no  discretion  concerning  mandate  of  Supreme  Court,  but 
must  simply  execute  it;  Thatcher  y.  Gottlieb,  59  Fed.  873,  19  U.  S. 
App.  469,  holding  decision  on  appeal,  law  of  case  upon  subsequent 
new  trial  or  appeal,  evidence  in  two  cases  being  same. 

Cited  also  and  relied  upon  in  Davidson  v.  Dallas,  15  Cal.  83,  and 
Dodge  Y.  Gaylord,  53  Ind.  368,  holding  that  on  second  appeal  only 
proceedings  had  subsequent  to  first  appeal  may  be  reviewed;  Daven- 
port y.  Kleinschmidt,  8  Mont  480,  20  Pac.  826;  Foltz  v.  St.  Louis  & 
S.  F.  Ry.  Co.,  60  Fed.  318,  19  U.  S.  App.  576,  discussing  conclusive- 
ness of  final  judgments  on  collateral  attack;  Board  of  Commissioners 
y.  Piatt,  79  Fed.  571,  49  U.  S.  App.  222,  holding  judgment  based 
upon  jurisdiction  not  subject  to  collateral  attack,  because  obtained 
by  fraud  or  collusion;  United  States  v.  Peralta,  27  Fed.  Cas.  497, 
allowing  District  Court  to  examine  Supreme  Court's  affirmance  of 
former  court's  confirmation  decree  to  ascertain  if  both  judgments 
are  in  accord  with  title  papers  upon  which  they  are  based;  Nims  v. 
Sturdevant,  36  Ala.  641,  refusing  to  allow  question  of  jurisdiction  to 
be  raised  on  second  appeal;  Fortenberry  y.  Frazier,  5  Ark.  202,  39 
Am.  Dec.  374,  holding  that  though  error  is  apparent  on  face  of 
mandate  of  appellate  court.  Inferior  court  can  only  execute  It;  Cun- 
ningham y.  Ashley,  13  Ark.  671;  Borden  v.  State,  11  Ark.  539,  54  Am. 
Dec.  230,  considering  judgments  of  Probate  Court  when  collaterally 
attacked  for  lack  of  jurisdiction;  Ashley  v.  Cunningham,  16  Ark. 
174,  holding  that  after  cause  remanded  by  Supreme  Court  for  further 
proceedings,  parties  may  not  question  correctness  of  mandate; 
Roberts  v.  Haggart,  4  Dak.  212,  29  N.  W.  656,  holding  that  rehear- 
ing cannot  be  granted  after  final  judgment  and  adjournment  of 
term;  Wadham  y.  Gay,  83  111.  253,  holding  that  where  cause  is 
remanded  with  direction  to  dismiss  bill  for  want  of  equity,  it  Is 
error  to  allow  complainant  to  dismiss  It  without  prejudice;  Lynn 
▼.  Lynn,  160  111.  318,  43  N.  B.  485,  holding  that  where  mandate  and 
decree  settle  title,  further  proceedings  in  lower  court  questioning 
title  are  not  allowable;  Wright  v.  Marsh,  2  Q.  Greene,  114,  dis- 
allowing collateral  attack  of  judgment,  record  of  which  showed 
jurisdiction;  Jameson  v.  Moseley,  4  T.  B.  Mon.  415,  holding  mandate 
and  decree  upon  appeal  from  interlocutory  order  final,  and  not  to  be 
changed  by  either  court;  Ward  v.  Cozzens,  3  Mich.  258,  allowing 
protection  to  person  acting  under  order  of  court  of  superior  juris- 
diction erroneous  but  not  void;  Werz  v.  Werz,  11  Mo.  App.  36, 
wherein  doctrine  of  presumptions  in  support  of  jurisdiction  is  con- 
sidered at  length;  Morse  v.  Presby,  25  N.  H.  302,  to  point  that  powers 
of  District  Court  as  to  bankruptcy  are  special  and  summary,  and 
Jurisdiction  must  be  shown;  Milam  Co.  v.  Robertson,  47  Tex.  238, 
to  direct  point  of  principal  case;  Renick  v.  Ludington,  20  W.  Va. 
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537,  holding  decision  on  prior  appeal,  though  erroneous,  res  judicata 
on  subsequent  appeal;  State  v.  Waupaca  County  Bank,  20  Wis.  643, 
holding  that  final  judgment  of  court  of  last  resort  is  conclusive  and 
binding,  though  court  in  similar  cases  had  held  that  it  had  no 
jurisdiction;  Poole  v.  Nixon,  19  Fed.  Cas.  995,  discussing  bills  of 
review. 

Distinguished  in  Kingsbury  v.  Buclsner,  134  U.  S.  675,  33  L.  1057, 
10  S.  Ct  646,  where  principal  case  is  held  not  to  support  position 
that  decree  in  pursuance  of  mandate  may  be  attacked  because  in- 
fant party  was  not  before  court  where  action  was  originally 
brought;  Kenney  v.  Greer,  13  111.  444,  452,  54  Am.  Dec.  442,  hold- 
ing that  want  of  jurisdiction  of  United  States  Circuit  Court  is 
presumed  where  pleadings  fail  to  show  Jurisdiction;  City  of  Hastings 
V.  Foxworthy,  45  Neb.  692,  63  N.  W^.  960,  maintaining  right  of  court 
to  review  its  decision  on  former  appeal,  and  overrule  it  where  plainly 
erroneous. 

6  Cr.  268-273,  3  L.  220,  CHESAPEAKE  INS.  CO.  v.  STARK. 

Insurance.— Agent  who  effected  insurance  is  competent  to  abandon 
vessel  to  undei'writers,  p.  272. 

Cited  to  this  point  in  Cassedy  v.  Louisiana  State  Ins.  Co.,  6  Mart 
(La.)  (N.  S.)  423,  where  agent  held  policy. 

Insurance.'—  Upon  abandonment,  property  vests  at  once  in  under-, 
writers.    Deed  is  not  essential,  p.  272. 

Cited  in  Copeland  v.  Phoenix  Ins.  Co.,  Woolw.  286,  F.  C.  3,210, 
where  equivocal  words  are  held  not  to  constitute  abandonment,  and 
assent  thereto,  not  to  constitute  acceptance;  Mutual  Safety  Ins.  Co. 
V.  Cargo  of  Brig  Qeorge,  Olcott,  95,  F.  C.  9,981,  holding  that  upon 
abandonment  insurers  succeed  to  insured*s  rights  and  may  sue 
thereon  in  their  own  names;  Cincinnati  Ins.  Co.  v.  Bake  well,  4  B. 
Mon.  544,  holding  that  insurers  having  accepted  abandonment,  be- 
come liable  for  total  loss;  Mellon  v.  Bucks,  5  Mart  (La.)  (N.  S.)  375, 
holding  that,  after  abandonment,  insured  cannot  sue  owners  of 
vessel  for  failure  to  deliver  abandoned  property;  Northwestern 
Transportation  Co.  v.  Thames  &  Mersey  Ins.  Co..  59  Mich.  229,  26 
N.  W.  341,  where  sufficiency  of  written  notice  under  policy  is  passed 
upon,  and  it  Is  held  that  insured  cannot  exercise  rights  antagonistic 
to  those  conveyed  after  acceptance  of  abandonment;  Kadcliff  v. 
Coster,  1  Hoff.  Ch.  108,  where  right  of  indemnity  under  French 
treaty  is  held  to  vest  in  insurers  upon  abandonment  and  payment; 
Cincinnati  Ins.  Co.  v.  Duffield,  6  Ohio  St.  205,  67  Am.  Dec.  341, 
holding  abandonment  to  transfer  only  interest  covered  by  policy. 

Distinguished  in  Clark  v.  Wilson,  103  Mass.  227,  4  Am.  Rep.  538, 
holding  that  even  when  abandonment  is  followed  by  payment  of 
total  loss,  action  may  be  brought  in  insured's  name  for  conversion  of 
property  before  abandonment 
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Insurance.— Revocation  of  abandonment  may  result  from  subse- 
quent acts  of  ownership  of  insured,  p.  272. 

Cited  in  Gloucester  Ins.  Co.  v.  Younger,  2  Curt.  337,  P.  0.  5,487, 
holding  that  acceptance  of  abandonment  may  be  implied  from  acts 
of  insurer;  Catlett  v.  Pacific  Ins.  Co.,  1  Wfend.  574,  to  direct  point, 
though  holding  that  when  such  acts  were  performed  by  insured  as 
agent  of  insurer,  revocation  is  not  effected. 

Distinguished  in  Columbian  Ins.  Co.  v.  Ashby,  4  Pet.  144,  7  L. 
810,  holding  that  in  some  cases  such  acts  may  not  amount  to 
revocation. 

Insurance.—  Abandonment  must  be  within  reasonable  time,  which 
is  question  for  jury  under  directions  of  court,  p.  273. 

Cited  In  Norton  v.  Lexington  Fire,  etc.,  Ins.  Co.,  16  111.  254,  hold- 
ing that  right  to  abandon  when  lost  by  delay  is  not  revived  by 
delay  of  insurers  in  paying  or  repairing;  Haskins  v.  Hamilton  Mut. 
In%.  Co.,  5  Gray,  438,  where  question  whether  insurers  repaired 
machinery  within  reasonable  time  was  left  to  Jury;  Brown  v.  Phoe- 
nix Ins.  Co.,  4  Binn.  475,  refusing  to  require  abandonment  within 
reasonable  time  where  impossible. 

Appeal  and  error. —  Venire  de  novo  awarded  where  special  ver- 
dict fails  to  find  as  to  essential  facts,  p.  273. 

Cited  in  Saltonstall  v.  Birtwell,  150  U.  S.  419,  37  L.  1129,  14  S.  Ct 
170,  applying  rule  directly  where  action  was  to  recover  import 
duties  paid  under  protest;  Ward  v.  Cochran,  150  U.  S.  608,  37  L.  1108, . 
14  S.  Ct  233,  holding  Judgment  erroneous  where  based  upon  such 
defective  verdict;  United  States  v.  Sawyer,  1  Gall.  103,  F.  C.  16,227, 
holding  that  Circuit  Court  upon  reversal  of  District  Court's  Judg- 
ment may  direct  venire  de  novo  triable  at  bar  of  Circuit  Court; 
Holt  V.  Van  Eps,  1  Dak.  212,  46  N.  W.  691,  to  direct  point. 

Distinguished  in  Prentice  v.  Zane's  Admr.,  8  How.  484,  12  L.  1166, 
holding  that  upon  waiver  of  defect  in  verdict  by  parties,  venire  de 
novo  will  not  be  awarded.  Cited  in  dissenting  opinion,  p.  487,  12 
L.  1167. 

Insurance.— Abandonment,  If  legal,  puts  underwriters  In  place 
of  assured,  p.  272. 

Miscellaneous.— Miscited  in  Bollinger  v.  Gallagher,  170,  Pa.  St. 
94,  on  question  of  proof  of  foreign  laws,  decided  by  Livingston  v. 
Maryland  Ins.  Co.,  6  Cr.  274,  infra. 

6  Cr.  274-281,  3  L.  222,  LIVINGSTON  v.  MARYLAND  INS.  CO. 

Appeal. —  Venire  de  novo  awarded  because  of  defective  si>eclal 
verdict,  p.  278. 

Precedent  relied  on,  in  dissenting  opinion  to  Prentice  v.  Zane's 
Admr.,  8  Uow.  4S'f,  12  L.  1107,  favoring  venire  de  novo,  becUuse 
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-special  verdict  found  evidence,  not  facts;  United  States  ▼.  Sawyer, 
1  Gall.  103,  F.  0.  16,227,  ordering  venire  de  novo  for  defective 
special  verdict,  same  to  be  tried  by  jury  at  bar  of  Circuit  Court 

Insurance. —  Warranty  of  neutrality  in  Insurance  policy  is  satis- 
fled  If  one  of  joint  owners  of  cargo,  whose  Interest  is  insured, 
is  neutral,  p.  278. 

Cited  In  note  to  The  May  and  Susan,  1  Wheat  65,  4  L.  85,  hold- 
ing similar  warranty  satisfied  by  residence  of  Insured  as  merchant 
in  neutral  country;  American  Ins.  Co.  v.  Dunham,  15  Wend.  17, 
holding  that  warranty  against  illicit  trade  can  only  be  broken  by 
Insured,  not  by  master  or  marines. 

Insurance. —  Effect  of  misrepresentation  or  concealment  upon 
policy  depends  upon  its  materiality,  which  is  question  for  jury, 
p.  279. 

Cited  in  Clark  v.  Manufacturers'  Ins.  Co.,  8  How.  248,  250,  12  L. 
1066,  1067,  avoiding  policy  for  misrepresentation  as  to  use  of  lamps 
in  picking-room  of  cotton  factory;  S.  C,  2  Wood.  &  M.  4&2,  F.  O. 
2,829,  holding  that  material  misrepresentation,  whether  from  fraud 
or  neglect  avoids  policy;  Nlcoll  v.  American  Ins.  Co.,  3  Wood.  &  M. 
636,  F.  C.  10,259;  S.  C,  7  Cr.  506,  3  L.  421,  holding  that  best  criterion 
as  to  materiality  of  misrepresentation  is  whether  or  not  it  increases 
risk;  Sayles  v.  Northwestern  Ins.  Co.,  2  Curt.  613,  F.  C.  12,422,  hold- 
ing that  warranty  of  force-pump  in  mill  includes  warranty  of  power 
to  work  it  but  not  that  fire  may  not  disable  it;  Fidelity  &  Casualty 
Co.  V.  Alpert  67  Fed.  463,  28  U.  S.  App.  393,  where  materiality  of 
statements  in  application  was  in  question;  New  York  Fireman's 
Ins.  Co.  V.  Walden,  12  Johns.  516,  7  Am.  Dec.  343,  ordering  venire 
de  novo  where  lower  court  instructed  jury  that  representations  were 
material. 

Bvidence  —  Proof  of  foreign  laws  not  shown  to  be  in  writing 
may  be  by  parol,  p.  280. 

Cited  and  rule  applied  In  McNeil  v.  Arnold,  17  Ark.  167,  to  same 
effect  as  to  customs,  usage  and  practice  of  another  State;  Franklin 
V.  Twogood,  25  Iowa,  528,  96  Am.  Dec.  78,  holding  adjudications  of 
other  States  upon  questions  of  common  law  admissible  in  evidence; 
Charlotte  v.  Chouteau,  25  Mo.  473,  holding  that  foreign  written 
laws  must  be  proven  by  copies;  Hill  v.  Packard,  5  Wend.  389,  where 
commercial  law  of  Havana  was  in  question  and  query  is  raised 
whether  foreign  code  is  provable  by  parol;  Dougherty  v.  Snyder, 
15  S.  &  R.  87,  16  Am.  Dec.  524,  allowing  parol  proof  of  Louisiana 
law  not  alleged  to  be  written;  Bollinger  v.  Gallagher,  170  Pa.  St 
94,  32  Atl.  573,  ruling  inadmissible,  opinion  of  witness  as  to  how 
courts  of  another  State  would  apply  given  law  to  given  facts; 
Tunstall  v.  Pollard's  Admr.,  11  Leigh,  28,  upholding  court's  right 
to  Inquire  into  English  law  as  to  administration  of  foreign  assets. 
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Insurance. —  The  assured  are  understood  to  warrant  only- the 
part  of  cargo  Insured  to  be  neutral,  p.  278. 

Insurance  —  Abandonment. —  Right  to  abandon  may  be  kept  In 
suspense  by  mutual  consent,  p.  280. 

6  Cr.  281-285,  3  L.  224,  HUDSON  v.  QUESTIER. 

Admiralty. —  Foreign  decree  of  condemnation  for  breach  of  mu- 
nicipcl  regulations  cannot  be  collaterally  attacked  for  lack  of  juris- 
diction, p.  285. 

Cited  and  doctrine  relied  on,  in  Williams  v.  Armroyd,  7  Cr.  432, 3  L. 
395,  refusing  to  interfere  with  unjust  decree  of  French  court,  because 
co-ordinate  courts  cannot  review  each  other's  decrees;  Rhode  Island 
T.  Massachusetts,  12  Pet.  738,  9  L.  1266,  holding  that  prize  courts 
of  admiralty  jurisdiction  are  strictly  judicial  and  their  decrees  con- 
clusive of  property  rights;  The  Rio  Grande,  23  Wall.  465,  23  L.  159, 
as  to  conclusiveness  of  admiralty  decree;  In  re  Cooper,  143  U.  S. 
509,  36  L.  244,  12  S.  Ct.  463,  holding  that  United  States  District 
Courts  sitting  in  admiralty  are  courts  of  superior  jurisdiction  and 
every  intendment  is  in  favor  of  their  decrees;  Noble  v.  Union  River 
Logging  R.  R.  Co.,  147  U.  S.  174,  37  L.  127,  13  S.  Ct.  274,  as  illus- 
trating class  of  quasi-jurisdictional  facts  as  to  which  finding  of 
court  cannot  be  collaterally  attacked;  in  re  Lennon,  16i3  U.  S.  553,  41 
L.  1112,  17  S.  Ct.  660,  holding  that  jurisdictional  averments  can- 
not be  questioned  on  habeas  corpus,  except  as  to  false  recital,  con- 
cerning parties  to  collateral  proceedings;  The  Invincible,  2  GalL 
40,  F.  C.  7,054,  holding  that  trial  of  prizes  belongs  exclusively  to 
courts  of  country  of  capture,  and  jurisdiction  is  not  destroyed  by 
recapture.  Other  courts  cannot  interfere;  The  Arabella  and  the 
litadelra,  2  Gall.  370,  F.  C.  501,  holding  that  prize  courts  of  bellig- 
erents may  adjudicate  upon  prize  property  lying  in  neutral  port; 
Bradstreet  v.  Neptune  Ins.  Co.,  3  Sumn.  605,  F.  C.  1,793,  refusing 
I  to  recognize  distinction  between  such  foreign  decree  and  like  one 

j  pronounced  by  Municipal  Court  in  rem,  concerning  conclusiveness 

j  as  to  facts  or  title;  The  Trenton,  4  Fed.  662,  holding  sale  of  vessel 

I  under  Canadian  decree  to  extinguish  all  liens  thereon  and  vest  full 

title  in  purchaser;  Reinach  v.  Atlantic  &  G.  W.  R.  R.  Co.,  58  Fed. 
43,  as  illustrating  class  of  quasi- jurisdictional  facts  as  to  which 
Judgments  cannot  be  collaterally  questioned;  In  re  McKIbben,  16 
Fed.  Cas.  212,  12  Bank.  Reg.  101;  Page  v.  Lenox,  15  Johns.  174, 
raising  query  whether  or  not  prize  court  In  belligerent  country  could 
proceed  against  prize  lying  within  territory  of  neutral  power; 
Frances  v.  Ocean  Ins.  Co.,  6  Cow.  425,  applying  holding  to  same 
point  as  to  certain  British  trade  and  navigation  laws;  Abraham  v. 
Plestoro,  3  Wend.  554,  20  Am.  Dec.  746,  dissenting  opinion,  main- 
taining that  British  assignment  in  bankruptcy  is  effectual  to  trans- 
fer to  assignee  personal  property  of  banlurupt  in  latter's  possession 
on  high  seas. 

S9 
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jDistinguished  In  Slocum  v.  Wheeler,  1  Conn.  439,  457,  holding 
State  court  competent  to  examine  into  United  States  Admiralty 
Court's  Jurisdiction  in  particular  case  coming  up  also  and  later  in 
State  court 

New  trlaL — Upon  reversal  in  favor  of  plaintiff  on  bill  of  ex- 
ceptions to  Instructions,  court  below  must  award  new  trial,  p.  285. 

Cited  in  United  States  v.  Sawyer,  1  Gall.  103,  F.  C.  16,227,  main- 
taining authority  of  Circuit  Court  to  award  venire  de  novo  triable 
at  bar  of  court,  upon  reversal  of  Judgment. 

6  Cr.  286-^07,  3  L.  225,  SMITH  v.  STATE  OF  MARYLAND. 

Admiralty.— Jurisdiction  of  French  courts  as  to  seizures  Is  not 
contined  to  seizures  made  within  two  leagues  of  the  coast,  p.  284. 

Jurisdiction.— Construction  of  treaty  is  deemed  to  be  drawn  in 
questions  for  purposes  of  Federal  Jurisdiction  where  the  issue  as  to 
title  to  land  is  whether  a  certain  State  statute  of  confiscation 
eHected  a  complete  confiscation  within  the  meaning  of  a  treaty, 
pp.  304,  305. 

Cited  and  principle  applied  in  Martin  v.  Hunter,  1  Wheat.  359, 
370,  4  li.  Ill,  113,  afiirming  right  of  court  on  writ  of  error  to  exam- 
ine decision  of  highest  court  of  State  where  is  drawn  In  question 
treaty  or  statute  of  United  States;  note  to  Matthews  v.  Zane,  7 
Wheat,  208,  5  L.  430,  n.,  upon  direct  point;  in  dissenting  opinion  to 
Gill  V.  Oliver's  Kxrs..  11  How.  549,  13  L.  808,  to  the  contention  that 
court  might  review,  by  writ  of  error.  Judgment  of  Maryland  Court 
of  Appeals,  awarding  money  to  claimant  under  Mexican  treaty; 
Craig  V.  Missouri,  4  Pet  429,  7  L.  910,  holding  that  Supreme  Court 
may  review  Judgment  of  Missouri  Supreme  Court  Involving  con- 
stitutionality of  State  law  under  United  States  Constitution;  Crow- 
ell  V.  Randell,  10  Pet.  393,  9  L.  408,  dismissing  writ  of  en-or  for 
want  of  Jurisdiction  and  reviewing  cases  construing  twenty-fifth 
section  of  Judiciary  act. 

Distinguished  in  Williams  v.  Oliver,  12  How.  124.  13  L.  921,  di- 
rectly following  Gill  V.  Oliver's  Exrs.,  11  How.  549,  13  L.  808,  supra, 
of  which  case  It  was  a  branch,  and  dismissing  case  for  want  of 
Jurisdiction. 

Confiscation  acts  of  Maryland  divested  equitable  interests  and 
vested  them  in  State  without  entry  or  office  found,  p.  307. 

Cited  and  applied  in  United  States  v.  Repentigny,  5  Wall.  268, 
18  L.  640,  holding  legislative  act  directing  appropriation  and  pos- 
session of  land  equivalent  to  office  found;  Atlantic  &  Pac.  R.  R.  Co. 
V.  Mingus,  105  U.  S.  431,  41  L.  778,  17  S.  Ct  352,  holding  that  where 
United  States  grants  land  on  conditions  subsequent,  right  of  re-entry 
for  breach  thereof  may  be  exercised  by  legislation;  Schenck  v.  Peay, 
21  Fed.  Cus.  083,  upholding  power  of  United  States  to  declare 
immediate  forfeiture  of  land  for  nonpayment  of  taxes,  to  take  effect 
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without  further  proceedings;  Smith  v.  State,  2  Harr.  &  J.  472,  af- 
firmed by  principal  case;  Kershaw  v.  Kelsey,  100  Mass.  574,  OT 
Am.  Deo.  136,  as  supporting  right  of  State  to  confiscate  land  withla 
Its  territory  belonging  to  subjects  of  enemy;  Atherton  v.  Johnson^ 
2  N.  H.  35,  holding  New  Hampshire  confiscation  acts,  passed  durin^p 
Revolution,  binding  and  valid;  Thompson  v.  Carr,  6  N.  H.  515,  hold-^ 
Ing  that  New  Hampshire  confiscation  act  of  1778  vested  in  State^ 
property  of  persons  named  In  'act;  Heirs  of  HoUiman  v.  Peebles,  1 
Tex.  709.  attirming  that  no  proceeding  of  office  found  was  necessary 
to  revest  In  Mexico,  lands  granted  colonist  and  later  abandoned  by^ 
him;  Willow  River  Club  v.  Wade,  76  N.  W.  274,  holding  title  to 
public  lands  vested  in  State  on  breaking  out  of  Revolution. 

Distinguished,  Society  for  Propagation  of  (Jospel  v.  New  Haven,. 
8  Wheat.  492,  5  L.  609,  holding  that  property  of  British  corpora- 
tions in  this  country  was  protected  by  treaty  of  1783,  and  title 
confirmed  by  that  of  1794,  and.  could  not  be  forfeited  by  inter- 
mediate legislation. 

6  Cr.  307-324,  3  L.  232,  DUROUSSEAU  v.  UNITED  STATES. 

Appellate  Jurisdiction  of  Suprenie  Court  is  given  by  Constitutloi>. 
and  limited  by  congress  in  Judiciary  act,  affirmative  description  in. 
which  implies  negation  of  cases  not  enumerated,  p.  314. 

This  holding  of  the  principal  case  is  affirmed  and  applied  in  the- 
following  citing  cases:    Ex  parte  Crane,  5  Pet.  203,  204,  205,  8  L.  97, 
98,  holding  that  such  act  expressly  confers  superintendence  of  in- 
ferior courts  upon  Supreme  Court,  which  may  mandamus  Circuit 
Court  to  sign  bill  of  exceptions  in  case  before  it;  also  in  dissenting 
opinion,  p.  219,  8  L.  lOa;  In  re  Kalne,  14  How.  120,  14  L.  352,  re- 
fusing to  grant  habeas  corpus  to  inquire  into  commitment  of  pris- 
oner by  commissioner  under  treaty  of  1842  between  Great  Britain: 
and  United  States;  Ex  parte  Vallandlngham,  1  Wall.  251,  17  L.  593,. 
refusing  to  review  by  certiorari  proceedings  of  military  commission: 
of  United  States  army;  Daniels  v.  Railroad  Co.,  3  Wall.  254,  18  L.. 
225,  refusing  to  review  questions  of  mixed  law  and  fact  certified 
to  it  upon  disagreement  of  circuit  Judges  by  consent  of  parties; 
United  States  v.  Circuit  Judge,  3  Wall.  678,  18  li.  114,  in  dissenting 
opinion,  case  holding  that  appeal  lay  from  decree  in  Circuit  Court 
in  proceeding  settling  land  claims  in  California  and  transferred 
to  it  from  District  Court;  In  dissenting  opinion  to  Ex  parte  Bradley, 

7  Wall.  384,  19  L.  221,  holding  that  mandamus  would  issue  front 
Circuit  Court  to  Supreme  Court  of  District  of  Columbia  to  restore- 
attorney  disbarred  without  Jurisdiction;  Merrill  v.  Petty,  16  Wall.. 
846,  21  L.  501,  refusing  to  entertain  appeal  on  account  of  defect  as. 
to  Jurisdictional  amount;  in  dissenting  opinion  to  Ex  parte  Lange,. 
18  Wall.  185,  205,  21  L.  882,  888,  holding  that  court  may,  by  habeas 
corpus',  review  decision  of  Circuit  Court  Imprisoning  person  In- 
criminal  trial  where  question  of  Jurisdiction  was  fairly  raised  by 


I 


6  Cr.  307-324  Notes  on  U.  S.  Reports.  452 

petition;  Ex  parte  McCardle.  7  Wall.  513,  19  L.  265,  to  direct  point; 
Balder  v.  Biddle,  1  Bald.  40C,  F.  C.  7G4,  dismissing  case  for  want  of 
jurisdiction  under  judiciary  act;  Murdoclc  v.  City  of  Memphis,  20 
Wall.  020,  22  L.  439,  discussing  effect  of  act  of  February  5,  1867, 
second  section,  as  amendment  of  judiciary  act  of  1789;  United  States 
V.  Young,  94  IT.  S.  259,  24  L.  153,  denying  jurisdiction  of  court  to 
use  writ  of  certiorari  to  compel  Court  of  Claims  to  send  to  it  pro- 
ceedings in  latter  court  had  in  case  subsequent  to  appeal  thereof 
to  Supreme  Court;  Raih-oad  Co.  v.  Grant,  98  XJ.  S.  401,  251  L.  232, 
holding  that  party  to  suit  has  no  vested  right  to  an  appeal,  and 
that  repeal  of  law  conferring  appellate  jurisdiction,  unless  contain- 
ing saving  clause  as  to  pending  cases,  brings  all  such  within  it; 
in  dissenting  opinion  to  Tennessee  v.  Davis,  100  U.  S.  290,  25  L. 
659,  wliere  case  held  that  case  could  be  transferred  to  Federal 
courts  where  charge  of  murder  was  placed  against  Federal  officer, 
crimel)eingcommittedindischarge  of  his  duties;  The  Francis  Wright, 
105  IT.  S.  385,  26  L.  1101,  declaring  constitutional  chapter  77,  act 
of  Februai-y  16,  1875,  limiting  appellate  jurisdiction  of  court  In 
admiralty  cases  to  questions  of  law  arising  on  record;  National 
Bank  of  Baltimore  v.  Peters,  144  U.  S.  572,  36  L.  546,  12  S.  Ct.  768, 
dismissing  appeal  as  filed  too  late  under  statute  repealing  former 
ones  as  to  certain  appeals,  saving  those  taken  before  given  date; 
Amod can  Construction  Co.  V.  Jacksonville  Ry.  Co.,  148  U.  S.  378,  37  L. 
489,  13  S.  Ct.  761,  denying  mandamus  to  Circuit  Court  of  Appeals 
and  to  Circuit  Court  and  refusing  to  review  decree  of  former  by 
certiorari;  United  States  v.  American  Bell  Tel.  Co.,  159  U.  S.  549, 
40  L.  250,  10  S.  Ct.  70,  holding  that  court  has  appellate  jurisdiction 
of  judgment  of  Circuit  Court  of  Appeals  in  suit  brought  by  United 
States  to  cancel  patent  of  invention;  United  States  v.  Plumer,  3 
Cliff.  2G,  F.  C.  16,055,  holding  that  writ  of  error  does  not  lie  from 
Supreme  to  Circuit  Court  in  criminal  case;  Pueblo  Case,  4  Sawy. 
579,  F.  C.  12,316,  refusing  to  allow  appeal  from  decision  of  Circuit 
Court  upon  appeal  from  decision  of  commission  appointed  to  settle 
California  land  titles;  In  re  Cilley,  58  Fed.  988,  denying  to  Circuit 
Court  appellate  jurisdiction  in  probate  matters;  in  dissenting 
opinion  to  Ex  parte  Banks,  28  Ala.  45,  46,  where  court  held  that 
granting  the  change  of  venue  was  discretionary  with  trial  judge 
and  not  revisable  by  mandamus  or  otherwise. 

Cited  and  relied  upon  by  analogy  in  the  following  citing  State 
cases:  Thompson  v.  Lea,  28  Ala.  459,  overruling  motion  to  dismiss 
appeal  for  lack  of  statutory  bond  and  security,  because  latter  were 
waived  by  joinder  in  error;  also  In  dissenting  opinion  to  same,  pp. 
464,  466;  Sanders  v.  Cabanlss,  43  Ala.  190,  refusing  to  remand  cause 
pending  an  appeal  in  Supreme  Court;  W^arner  v.  Steamer  Uncle 
Sam,  9  Cal.  736,  holding,  however,  that  failure  by  congress  tq,  pro- 
vide for  appeal  from  State  courts  in  civil  admiralty  cases  cannot 
affect  question  as  to  their  original  concurrent  jurisdiction  under 
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United  States  Constitution;  Farrell  v.  Winchester  Ave.  R.  R.  Co., 
61  Conn.  130,  23  Atl.  758,  holding  that  corporation  can  only  exercise 
powers  enumerated  in  charter;  Harris  Mfg.  Co.  v.  Walsh,  2  Dak. 
Ter.  43,  3  N.  W.  309,  applying  same  rule  of  construction  to  statutory 
authority  conferred  upon  Supreme  Court  of  territory  to  review 
Judgments  of  District  Courts;  Fleming  v.  Clark,  12  Allen,  105, 
refusing  to  discharge,  on  habeas  corpus,  prisoner  convicted  of  crime 
in  Superior  Court,  though  writ  of  error  has  issued  from  single  Jus- 
tice of  Supreme  Court,  of  United  States  to  Superior  Court;  Jim  v. 
State,  3  Mo.  149,  holding  that  court  cannot  refuse  to  entertain  matter 
within  Jurisdiction  conferred  upon  it  by  Constitution  or  statute; 
Yarbrough  v.  State,  2  Tex.  527,  dismissing  appeal  from  Judgment  of 
inferior  court  refusing  bail  to  prisoner  before  court  on  habeas 
corpus;  Statfe  v.  Dougherty,  5  Tex.  3,  4,  dismissing,  as  outside  court's 
Jurisdiction,  appeal  in  criminal  case  in  behalf  of  State;  Irrigation 
Co.  V.  Canal  Co.,  14  Utah,  163,  167,  46  Pac.  826,  827,  refusing  to 
entertain  appeal  from  order  of  District  Court  granting  Injunction 
pendente  lite,  where  Constitutio'n  gave  appeal  to  Supreme  CoOrt 
from  final  Judgments  of  District  Court;  Eastman  y.  Gurrey,  14  Utah, 
171,  46  Pac.  828,  refusing  for  same  reason  to  entertain  api>eal  froiSi 
decree  of  latter  court  setting  aside  Judgment  in  ejectment  and 
ordering  new  trial;  Barnett  v.  Meredith,  10  Gratt.  655,  holding  that 
under  Constitution  and  statutes.  Supreme  Court  cannot  mandamus 
Circuit  Court  to  try  Cause  before  it. 

Distinguished,  Gresham  v.  Ewell,  84  Va.  788,  6  S.  E.  130,  hold- 
ing that  Virginia  Constitution  does  not  ex  proprio  vlgorc  confer 
Jurisdiction  upon  Supreme  Court,  but  empowers  legislature  to  do 
80,  and  in  absence  of  legislative  authority,  court  may  not  issue  writ 
of  prohibition  to  County  Court. 

Statutory  construction. —  Statute  should  be  construed  according 
to  its  spirit  and  intention,  even  if  some  implication  be  necessary, 
p.  314. 

Cited,  and  this  principle  relied  on  and  applied  in  Baring  v.  Erd- 
man,  2  Fed.  Cas.  788,  applying  rule  in  construing  Pennsylvania 
road  and  canal  statutes,  though  result  is  apparently  contrary  to 
letter  of  statute;  Montgomery,  etc.,  Ry.  Co.  v.  Sayre,  72  Ala.  450, 
construing  statute  giving  appeal  from  assessment  of  damages  by 
commissioners  where  land  is  condemned  for  railroad  right  of  way; 
Hedrick  v.  Kramer,  43  Ind.  305,  holding  that  under  act  providing 
for  organization  of  Superior  Courts,  same  rules  as  to  costs  prevail 
therein  as  obtain  In  Circuit  Court;  Roland  Park  Co.  v.  State,  80 
Md.  451,  31  Atl.  299,  construing  statute  imposing  bonus  tax  on  new 
corporations;  Brien  v.  Williamson,  7  ITow.  (^liss.)  19,  construing 
State  Constitution  and  legislation  as  avoiding  contracts  in  pursu- 
ance of  slavfe  trafiic,  because  opposed  to  public  policy;  Smiley  v. 
Sampson,  1  Nob.  90,  construing  statute  concerning  filing  statement 
of  intention  to  pre-empt  land;  Tafoza  v.  Garcia,  1  N.  Mex.  483, 
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holding  that  revised  statutes  of  Territory,  adopted  1864-5,  repeal 
t)7  implication  all  previous  statutes  omitted  therefrom;  Vermont 
Lioan  &  T.  Co.  v.  Whithed,  2  N.  Dak.  101,  construing  statute  as 
excepting  transactions  between  building  and  loan  associations  and 
^tbeir  stockholders  from  the  oi)eration  of  general  usury  law;  State 
Y.  Delesdenier,  7  Tex.  106,  construing  statute  establishing  general 
land  office  ajs  repealing  all  previous  acts  relating  thereto;  Gas  Go.  v. 
Wheeling,  8  W.  Va.  358,  construing  charter  of  Wheeling  Gas  Go., 
tispecially  as  to  its  provisions  for  purchase  of  properties  of  com- 
rpany  by  city  of  Wheeling. 

Jurisdiction. —  Statute  establishing  District  Gourt  of  New 
<  Orleans  construed  as  subjecting  decisions  of  such  court  to  same 
•supervision  by  Supreme  Court  as  District  Court  of  Kentucky 
•<leci8ions,  p.  318. 

Cited  in  In  re  Cooper,  143  U.  S.  512,  36  L.  245,  12  S.  Ct.  464, 
applying  similar  construction  to  statute  giving  Supreme  Court 
Jurisdiction  of  appeals  from  Alaska  District  Court,  holding  such 
Jurisdiction  to  apply  to  decrees  of  latter  court  in  admiralty. 

a  Cr.  324-327,  3  L.  237,  TYLER  v.  TUEL. 

Patents. —  Assignee  of  part  of  patent-right  cannot  sue  at  law  for 
violation  thereof,  p.  327. 

•Cited  in  Moore  v.  Marsh,  7  Wall.  521,  19  L.  39,  allowing  action  on 
•case  by  original  owner  of  patent  for  infringement  committed  during 
time  he  was  owner,  though  he  subsequently  assigned  half  interest; 
Potter  V.  Holland,  4  Blaichf.  210,  F.  C.  11,329,  defining  assignment 
•assignee,  grant  and  grantee  as  used  in  patent  law  of  July  4,  1836; 
"Bryan  v.  Stevens,  4  Fed.  Cas.  510,  allowing  trustees  of  license  to 
'Use  patent  in  certain  territory,  to  enjoin  violation,  without  Joining 
beneficiaries;  Meyer  v.  Bailey,  17  Fed.  Cas.  245,  holding  that  trans- 
feree of  exclusive  right  as  to  patent  within  Pennsylvania    is  not 
assignee  of  patent,  whose  consent  to  its  reissue  is  essential;  Valen- 
tine V.  Marshal,  28  Fed.  Cas.  8G9,  holding  that  partial  owner  of 
patent-right  cannot  sue  alone  for  its  infringement;  Holden  v.  Curtis, 
:2  N.  H.  63,  holding  unrecorded  assignment  of  patent  valid  except 
as  to  creditors  and  subsequent  purchasers  from  patentee  without 
•notice. 

Distinguished  in  Whittemore  v.  Cutler,  1  Gall.  430,  431,  F.  O. 
17,(X)0,  allowing  Joint  action  for  violation  of  patent  by  patentee 
3ind  assignee  of  right  thereto. 

«  Cr.  327-329,  3  L.  238,  THE  SCHOONER  JULIANA  v. 
UNITED  STATES;  and  THE  SHIP  ALLIGATOR  y.  UNITBD 
STATES. 

•No  citations. 
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6  Cr.  329-330,  3  L.  239,  THE  SCHOONER  RACHEL  ▼.  UNITED 
STATES. 

Statutes  —  Expiration. —  Sentence  of  condemnation  will  not  be 
atfirmed  if  law  under  which  forfeiture  accrued  has  expired,  though 
money  had  been  paid  over  before  such  expiration,  p.  329. 

Cited  and  principle  affirmed  and  relied  on  in  dissenting  opinion 
to  Steamship  Co.  v.  Joliffe,  2  Wall.  465,  17  L.  809,  where  case  held 
that  repeal  of  statute  i)endlng  appeal  as  to  claim  thereunder  did  not 
affect  right  of  court  to  review  judgment;  AsseHsor  v.  Osbornes,  9 
Wall  575,  19  L.  751,  holding  that  where  Jurisdiction  of  case  or  class 
of  cases  depends  entirely  upon  statute,  suits  already  brought  fall 
with  its  repeal;  State  v.  Baltimore,  etc,  R,  R.  Co.,  3  How.  552,  11 
L.  722,  refusing  to  allow  recovery  of  penalty  under  repealed  statute, 
for  failure  to  locate  railroad  as  provided  by  law;  Ex  parte  Hull, 
12  Fed.  Cns.  854,  holding  that  debt  contracted  before  passage  of 
bankruptcy  act  may  be  used  to  support  adverse  decree  of  bank- 
ruptcy thereunder;  Pope  v.  Lewis,  4  Ala.  489,  holding  that  no  Judg- 
ment can  be  rendered  in  action  founded  upon  penal  statute  after  its 
repeal;  First  Nat.  Bank  v.  Henderson,  101  Cal.  310,  35  Fac.  900, 
holding  that  appeal  must  follow  law  existing  when  decision  thereon 
la  rendered;  Cook  v.  Gray,  2  Houst.  (Del.)  475,  81  Am.  Dec.  193,  dis- 
tinguishing between  obligation  of  and  remedy  upon  contracts  as  to 
the  extent  to  which  legislation  may  interfere  with  each;  Higgin- 
botham  v.  State,  19  Fla.  560,  holding  that  repeal  of  statute,  in 
absence  of  saving  clause,  terminates  all  proceedings  to  enforce 
penalties  thereunder;  Bank  of  St.  Marys  v.  State,  12  Go.  492,  hold- 
ing that  vested  right  to  forfeiture  under  penal  statute  is  only 
acquired  by  final  Judgment,  and  no  such  judgment  can  be  rendered 
under  repealed  statute;  Robinson  v.  Beall,  26  Ga.  87,  holding  that 
expiration  of  bank  charter  extinguishes  Hght  of  plaintiff  to  pursue 
stockholders  upon  their  stockholders'  liability,  where  suit  was  to 
recover  penalty  incurred  by  issuing  change  bills  in  contravention 
of  statute  since  repealed;  Coles  v.  County  of  Madison,  Breese,  158, 
12  Am.  Dec.  165,  holding  that  repeal  of  statute  remits  penalty  upon 
which  verdict,  but  not  judgment,  had  been  had;  Thompson  v. 
Bassett,  5  Ind.  536,  holding  repeal  of  liquor  laws  to  terminate  prose- 
cutions on  penal  bonds  executed  under  prior  repealed  laws;  Ken- 
non  V.  Shull,  9  Ind.  156,  dismissing  appeal  where  statute  had 
been  passed  depriving  court  of  jurisdiction;  State  v.  Edward,  5 
Mart  (O.  S.)  475,  applying  rule  where  act  Imposing  forfeiture  for 
illegal  importation  of  slaves  was  repealed;  Musgrove  v.  Vlcksburg, 
etc.,  R.  R.  Co.,  50  Miss.  682,  holding  that  though  original  judgment 
was  void  under  then  existing  laws,  if  such  laws  are  repealed  pend- 
ing appeal  therefrom,  court  will  not  reverse;  Johnson  v.  Hahn.  4 
Neb.  147,  holding  that  upon  repeal  of  statute,  penalties  thereunder, 
even  as  to  pending  prosecutions,  are  gone;  Exeter  v.  Stratham,  2 
N.  H.  104,  holding  that  warning  out  of  pauper,  defectively  begun 
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under  existing  law,  may  be  yalldated  by  change  of  law  and  proper 
completion  under  new  law;  in  dissenting  opinion  to  Rich  v.  Flan- 
ders, 39  N.  H.  388,  discussing  retrospective  statut^js  as  to  remedy 
and  obligation  of  contracts;  Butler  v.  Palmer,  1  Hill,  330,  applying 
construction  where  statute  altered  right  of  redemption  from  mort- 
gage sale;  Palmer  v.  Conly,  4  Den.  377,  in  note,  to  direct  point; 
People  V.  Townsey,  5  Den.  72,  where,  however,  repealed  liquor 
law  was  not  one  under  which  defendant  was  indicted;  Curtis  v. 
Leavitt,  15  N.  Y.  229,  holding  that  after  repeal  of  usury  statute, 
no  defense  of  usury  based  thereon  can  be  interposed;  Hartung  v. 
People,  22  N.  Y.  101,  holding  that  repeal  of  penal  statute  arrests 
Judgment  thereunder;  Commonwealth  v.  Standard  Oil  Co.,  101  Pd< 
St.  150,  refusing  to  impose  penalty  upon  corporation  for  failure  to 
make  report,  where  statute  fixing  such  penalty  had  been  repealed. 

Distinguished,  United  States  v.  Four  Cases  of  Lastlngs,  10 
Bened.  373,  F.  O.  15,145,  where  forfeiture  declared  under  law  later 
repealed  was  affirmed,  court  relying  under  general  saving  clause  as 
to  pending  appeals  in  revised  statutes,  section  13;  Hargroves  v. 
Chambers,  30  Ga.  602,  holding  that  expiration  of  bank  charter  does 
not  extinguish  bank's  debts  nor  liability  of  directors  Imposed  by 
charter;  State  v.  Cole,  2  McCord  (S.  C),  4,  where  act  relied  upon  as 
repeal  of  former  acts  was  merely  re-enactment  of  them  and  fine 
imposed  under  them  was  allowed  to  be  collected. 

6  Cr.  330-332,  3  L.  239,  THE  BRIGANTINB  AMIABLE  LUCY  v. 
UNITED  STATES. 

Law  prohibiting  importation  of  slaves  into  certain  States  does  not 
apply  to  the  Territory  of  Orleans. 

No  citations. 

6  Cr.  332-.338,  3  L.  240.  SERB  v.  PITOT. 

Assignment  for  benefit  of  creditors  —  Suit  by  assignee. — 
Assignee  of  insolvent  cannot  sue  in  Federal  courts  If  his  assignor 
could  not,  p.  336. 

In  the  following  citing  cases  this  principle  Is  affirmed  and 
applied:  Smith  v.  Ralh-oad  Co.,  99  U.  S.  400,  25  L.  438,  refusing 
relief  demanded  by  creditor's  bill,  where  there  had  been  no  assign- 
ment of  claim  sued  upon  to  plaintiff;  Smith  v.  Commrs.  of  Bourbon 
Co.,  43  Kan.  021,  23  Pac  043,  and  Corbin  v.  County  of  Black  Hawk, 
105  U.  S.  6GG,  26  L.  1138,  refusing  to  allow  suit  fpr  specific  per- 
formance of  contract  by  assignee  thereof  for  like  reason;  Mexican 
Xat.  R.  R.  Co.  V.  Davidson,  157  U.  S.  205,  39  L.  G74,  15  S.  Ct  5&i, 
holding  that  Circuit  Court  has  no  jurisdiction  of  suit  by  assignee 
of  claim  removed  to  it  from  State  court,  unless  it  could  have 
been  brought  in  Circuit  Court  in  first  instance;  Ballard  v.  Bell, 

1  Mason,  251,  F.  C.  2,121,  where  suit  was  not  founded  upon  assign- 
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ment,  but  original  parties  were  before  court;  Clarke  v.  City  of 
Janes vllle,  1  Biss..l02,  F.  C.  2,854,  holding  that  bond  given  by  city 
to  railroad  company  located  in  same  State  cannot  be  sued  upon  in 
Federal  court  by  assignee;  Hill  v.  Wlnne,  1  Biss.  277,  278,  F.  C. 
6,503,  refusing  to  allow  suit  in  Federal  courts  by  assignee  of  mort- 
gage, parties  to  which  were  residents  of  one  State;  Wilkinson  v. 
Wilkinson,  2  Curt.  583,  F.  C.  17,677,  applying  rule  directly;  Bradford 
V.  Jenks,  2  McL.  134,  F.  C.  1,769,  holding  that  receiver  of  bank. 
to  sue  in  Federal  courts,  must  show  that  same  suit  could  have 
been  maintained  by  bank;  Mayer  v.  Foulkrod,  4  Wash.  352,  F.  C. 
9,341,  holding  an  executor  or  administrator  not  an  assignee  under 
section  14  of  Judiciary  act;  AVilson  v.  Fisher's  Exrs.,  1  Bald.  136, 
F.  0.  17,803,  allowing  assignee  of  Judgment  in  favor  of  New  York 
citizen  against  Pennsylvania  citizen  to  sue  thereon  regardless  of 
intermediate  assignment  to  citizen  of  latter  State;  Cronin  v.  Patrick 
Co.,  4  Hughes,  532,  89  Fed.  83,  holding  that  assignee  of  nonnegoti- 
able  Instrument  takes  subject  to  all  equities  which  arose  prior  to 
assignment;  Hampton  v.  Truckee  Canal  Co.,  9  Sawy.  383,  19  Fed. 
3,  dismissing  suit  by  assignee  of  mechanic's  lien  because  of 
no  allegation  showing  that  such  suit  could  have  been  brought  by 
assignors;  Dimmock  v.  Doolittle,  29  Fed.  545,  holding  that  in  suit 
by  assignor  of  nonnegotlable  contract  for  use  of  his  assignee,  citi- 
zenship of  former  determines  question  as  to  refnoval  of  cause  from 
State  to  Circuit  Court;  Simons  v.  Ypsllanti,  33  Fed.  194,  195,  apply- 
ing principle  to  suit  by  assignee  of  oral  contract  to  purchase  goods; 
United  States  Bank  v.  McNair,  56  Fed.  326,  holding  that  in  absence 
of  showing  that  court  would  have  had  Jurisdiction  of  suit  by 
assignor,  it  will  refuse  Jurisdiction  of  same  suit  by  assignee;  Jack- 
son &  Sharp  Co.  v.  Pearson,  60  Fed.  117,  refusing  Jurisdiction  of 
suit  by  assignee  of  railroad  company  against  trustee  of  county's 
subscription  to  railroad  bonds,  both  company  and  trustee  being 
citizens  of  same  State.  Cited  Cronin  v.  Patrick  Co.,  89  Fed.  83,  to 
point  that  assignee  of  chose  in  action  takes  subject  to  equities 
against  prior  holder.  See  also  notes  in  90  Am.  Dec.  291,  and  36 
Am.  Rep.  569. 

Distinguished  in  Halsted  v.  Lyon,  2  McL.  229,  F.  O.  5,968,  allowing 
suit  by  assignee  of  promissory  note  payable  to  bearer,  though  maker 
and  payee  of  note  were  citizens  of  one  State;  Dodge's  Exrs.  v.  Per- 
kins, 4  Mason,  438,  F.  C.  3,954,  holding  that  suit  cannot  be  main- 
tained by  administrator  against  citizen  of  same  State  with  him, 
though  his  intestate  was  citizen  of  another  State.  Criticised  in  Bush- 
nell  V.  Kennedy,  9  Wall.  393,  19  L.  739,  holding  that  provisions  of 
Judiciary  act  construed  In  principal  case  apply  only  to  contrs^cts 
having  contents,  and  not  to  mere  rights  of  action  founded  upon 
tort  or  negligence;  Dundas  v.  Bowler,  3  McL.  208,  F.  C.  4,140,  allow- 
ing suit  by  assignee  to  foreclose  mortgage,  though  court  would  have 
had  no  Jurisdiction  of  same  suit  brought  by  plaintiff's  assignor. 
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Constitutional  law. —  Power  to  acquire  and  hold  territory 
Includes  power  to  goVern  it,  p.  336. 

Cited  in  dissenting  opinion  to  Dred  Scott  t.  Sandford,  19  How. 
611,  613,  15  L.  786,  787,  as  sustaining  power  of  United  States  to 
acquire  and  govern  territory. 

Federal  courts. —  Citizens  of  territory  of  Orleans  may  sue  and 
be  sued  in  tliat  court  in  same  cases  in  wliich  citizens  of  Kentucky 
may  sue  and  be  sued  in  court  of  Kentucicy,  p.  338. 

6   Cr.    338^340,    8    L.   242,    MARYLAND    INS.    CO.    V.    RUDEN'S 
ADMINISTRATOR. 

Insurance. —  Operation  of  concealment  on  policy  depends  upon 
its  materiality  to  risk,  whicli  is  question  for  Jury,  p.  340. 

Cited  in  McLanahan  v.  Universal  Ins.  Co.,  1  Fet.  191,  7  L.  108. 
where  question  was  as  to  materiality  of  time  of  sailing  of  ship; 
Clark  V.  Manufacturers*  Ins.  Co.,  8  How.  248,  12  L.  1066,  2  Wood. 
&  M.  492,  P.  C.  2,829;  Fidelity  &  Casualty  Co.  v.  Alpert,  67  Fed. 
463,  28  U.  S.  App.  393,  where  concealment  was  as  to  age  of  Insured; 
Penn.  Mut.  Life  Ins.  Co.  v.  Mechanics'  Savings  Bank,  etc.,  Co., 
72  Fed.  432,  37  U.  S.  App.  692,  where  concealment  was  of  temporary 
aliments  insured  had  suffered,  he  being  required  to  disclose  diseases 
he  had  had;  New  York  Firemen's  Ins.  Co.  v.  Walden,  12  Johns. 
516,  7  Am.  Dec.  344,  where  concealment  was  as  to  character  of 
master  of  insured  vessel. 

Evidence. —  Bill  of  lading  is  not  conclusive  as  to  ownership  of 
property  covered,  but  may  be  contradicted,  p.  340. 

Cited  in  Jones  v.  Sims,  6  Port  162,  to  direct  point;  Harrison  v. 
Hixson,  4  Blackf.  228,  holding  that  such  bill  may  be  introduced  as 
evidence  of  delivery  to  carrier,  and  qualified  by  other  evidence  as  to 
ownership;  Witzler  v.  Collins,  70  Me.  301,  35  Am.  Rep.  333,  holding 
similarly  as  to  statement  in  bill  of  lading  concerning  condition  of 
goods  when  received;  Ellis  v.  WiUard,  9  N.  Y.  531;  Alton  v.  Oilman- 
ton,  2  N.  H.  521,  holding  that  agreement  of  attorney  waiving  notice 
to  his  client,  made  after  entering  of  action,  and  become  part  of 
court  files,  is  conclusive  as  to  facts  recited  therein;  Barney  v. 
l*»liss,  2  Aik.  63,  holding  that  receipts  may  be  varied  by  parol 
evidence. 

Insiirance  —  Abandonment. —  What  is  reasonable  time  for,  is 
question  for  Jury  under  direction  of  court,  p.  889. 


VII  CRANCH. 


7  Cr.  1.  3  L.  249.  HUDSON  v.  GUE8TIER. 

Behearing.—  Case  cannot  be  reheard  In  the  Supreme  Court  after 
the  term  in  which  it  was  decided,  p.  1. 

The  following  citing  cases  affirm  and  apply  this  rule:  Roberts  y. 
Haggart,  4  Dak.  211,  212,  29  N.  W.  650.  657,  and  Bushnell  v.  Crooke 
M.  &  S.  Co..  150  U.  S.  83,  37  L.  1007.  14  S.  Ct.  22,  both  holding  the 
same  as  the  principal  case;  Brooks  v.  Railroad  Co.,  102  U.  S.  107, 
26  L.  92,  the  court  saying  that  nothing  more  could  be  done  than 
to  correct  clerical  errors  after  the  term;  Schooner  Lizzie  Weston, 
Blatchf.  Pr.  265,  F.  C.  8,425,  holding  the  court  could  not  reopen  a 
decree  after  the  term;  People  ex  rel.  v.  Mayor,  etc.,  of  N.  Y.,  25 
Wend.  256,  35  Am.  Dec.  672,  where  the  court  refused  to  grant  a 
rehearing  after  a  final  judgment  on  the  merits;  Allen  v.  Wilson,  21 
Fed.  883,  holding  the  Circuit  Court  cannot  set  aside  or  modify  a 
decree  after  the  term;  Gratiot  v.  Missouri  Pac.  Ry.  Co.,  116  Mo.  472, 
21  S.  W.  1100,  where  a  motion  was  made  to  set  aside  an  order  over- 
ruling a  motion  for  a  rehearing;  The  Martha,  Blatchf.  &  H.  173, 
F.  C.  9,144,  holding  that  equity  will  not,  except  with  the  consent  of 
all  the  parties,  grant  a  rehearing  or  modify  a  decree  after  the  term; 
Emerson  v.  Davies,  1  Wood.  &  M.  23,  F.  C.  4,437,  holding  a  rehearing 
in  equity  would  not  be  granted  on  the  mere  certificate  of  counsel 
as  to  the  sufficiency  of  reasons  for  it;  The  Major  Barbour,  Blatchf. 
Pr,  315,  F.  C.  8,984,  holding  that  courts  of  law  and  of  equity  are 
governed  by  the  same  rules;  Tyler  v.  Magwire,  17  Wall.  283,  21  L. 
583,  holding  a  final  decree  in  equity  to  be  as  conclusive  as  a 
Judgment  at  law;  Doggett  v.  Emerson,  1  Wood.  &  M.  4,  F.  C.  3,961, 
on  the  point  that  until  the  decree  is  actually  entered  and  until  the. 
close  of  the  term  it  may  be  reviewed;  Petty  v.  Merrill,  12  Blatchf. 
17,  F.  C.  11.051,  where  the  doctrine  was  applied  in  admiralty;  The 
Avery,  2  Gall.  389,  390,  F.  C.  672,  where  after  a  captured  vessel  was 
condemned,  one  moved  to  interpose  a  claim  of  property;  The  Steamer 
New  England,  3  Sumn.  503,  F.  C.  10,151,  where  the  court  considered 
but  did  not  decide  whether  a  libel  of  review  would  lie  in  admiralty; 
Sloman  v.  Wyssman,  22  Fed.  Cas.  349,  holding  a  review  in  libel  could 
not  be  had  after  the  term;  Snow  v.  Edwards,  2  Low.  275,  F.  C. 
13,145,  holding  that  after  the  term  the  court  can  entertain  a  libel  of 
review  in  adiniralty;  The  Illinois,  1  Brown,  21,  t\  C.  7,003,  holding 
admiralty  could  not  after  the  term  set  aside  a  final  decree  because 
of  mistake  or  oversight;  Remnants  of  The  Caitlmeshire,  Abb.  Adni. 
164,  F.  C.  2,294,  where  the  power  to  award  costs  was  considered. 
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7  Or.  2-22,  3  L.  249,  FITZSIMMONS  v.  OGDEN. 

Equity.—  Between  merely  equitable  claimants,  each  having  equal 
equity  with  the  other,  he  who  has  the  precedency  in  time  has  the 
advantage  in  right,  p.  IS. 

Cited  and  principle  applied  in  Boone  v.  Chiles,  10  Pet  210,  9  L. 
400.  where  a  claim  of  bona  fide  purchaser  was  set  up;  Byers  v. 
Fowler.  12  Ark.  285,  54  Am.  Dec.  286,  where  the  question  was  as 
to  priority  between  purchasers  under  executions;  Wallace  v.  Bartle, 
21  Iowa,  350,  89  Am.  Dec.  586,  where  a  purchaser  at  execution  pur- 
chased an  equitable  title  of  defendant;  Wailes  v.  Cooper,  24  Miss. 
231,  where  the  doctrine  was  applied  In  favor  of  a  mortgagee  as 
against  the  holder  of  an  equitable  title;  Shelton  v.  Lewis,  27  Ark. 
197,  where  the  rights  of  wards  against  bona  fide  purchasers  was 
considered. 

Bona  fide  purchaser.—  One  who  has  an  equal  equity  with  another 
is  justified  in  buying  in  the  legal  estate  to  obtain  a  superiority, 
p.  18. 

Cited  and  this  holding  aflArmed  in  Byers  v.  Fowler,  12  Ark.  286. 
54  Am.  Dec.  287,  where  the  rights  of  a  bona  fide  purchaser  from  a 
fraudulent  vendee  In  execution  sale  were  considered;  Boone  v.  Chiles 
10  Pet  211,  9  L.  400,  holding  that  as  against  an  innocent  purchaser 
any  adversary  must  be  left  to  his  remedy  at  law;  Holmes  v.  Stout, 
4  N.  J.  Eq.  494.  same  opinion,  10  N.  J.  Eq.  420-422,  on  the  point 
that  a  grantee  of  a  bona  fide  purchaser  is  not  charged  with  notice 
though  known  to  him. 

Belease  regularly  executed  and  delivered  cannot  be  avoided  at 
law  by  a  failure  of  one  of  the  parties  to  perform  an  act  in  con- 
sideration of  which  the  release  was  given,  p.  19. 

Cited  in  Kingsley  v.  Kingsley,  20  111.  208,  where  one  of  the  par- 
ties to  a  contract  failed  to  perform;  Clafiin  Sc  Co.  v.  Dacus,  59  Fed. 
1000,  where  the  effect  of  a  release  given  by  a  creditor  to  an  assignee 
for  creditors  in  consideration  of  payment  in  full,  was  considered. 

7  Cr.  22-26,  3  L.  256,  THE  BRIG  JAMES  WELLS  V.  UNITED 
STATES. 

Admiralty.—  New  evidence  admitted  in  an  admiralty  case  in  the 
Supreme  Court,  p.  23. 

Cited  in  the  note  to  The  Argo,  2  Wheat.  289,  4  L.  241,  on  the  point 
that  further  proof  is  admissible  in  prize  as  well  as  in  instance  cases; 
Vauderheyden  v.  Held,  1  Ilopk.  Ch.  400,  on  the  point  that  cases  in 
admiralty  upon  appeal  are  reheard  at  large;  Folger  v.  The  Robert 
G.  Shaw,  2  Wood.  &  M.  540,  F.  C.  4,899,  to  the  effect  that  it  is  law- 
ful to  make  new  allegations  and  proof  on  leave  in  the  appellate 
court 
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Embargo.-- In  a  prosecution  for  a  breach  of  the  embargo  laws, 
it  becomes  necessary  for  defendant  to  bring  himself  clearly  within 
the  exception  for  his  benefit,  p.  25. 

7  Or.  20-31,  3  L.  257,  MARYLAND  INS.  00.  v.  LE  ROY. 

Insurance.—  Taking  an  additional  cargo  not  sanctioned  by  the 
contract  of  insurance  discharges  insurer  from  liability,  p.  30. 

Oited  in  Natchez  Ins.  Co.  v.  Stanton,  2  Smedes  &  M.  375,  376,  41 
Am.  Dec.  595,  where  it  was  held  that  taking  a  tow  Was  a  deviation; 
Leitch  V.  Atlantic  Mut.  Ins.  Oo.,  66  N.  Y.  108,  where  the  insurer 
was  discharged  because  of  improper  stowage. 

Insurance.— Deviation  discharges  underwriter  whether  any  In- 
crease of  risk  resulted  or  not,  p.  80. 

Oited  and  doctrine  applied  in  Moore  v.  Phcerilx  Ins.  Co.,  62  N.  H. 
2^,  13  Am.  St  Rep.  559,  where  a  policy  was  avoided  for  nonoccupa- 
tion  of  the  premises;  Stewart  v.  Tenn.  M.  &  P.  Ins.  Co.,  1  Humph.  250, 
holding  that  lashing  a  flatboat  to  a  steamboat  violated  the  policy; 
Thomdike  v.  Bordman,  4  Pick.  493,  dissenting  opinion,  the  court 
saying  the  discharge  comes  because  the  contract  is  not  pursued,  and 
not  because  of  the  increase  of  risk;  Schroeder  v.  Schweizer,  etc., 
Gesellschaft,  66  Cal.  297,  5  Pac.  480,  holding  that  a  transshipment 
of  a  cargo  discharged  underwriters. 

Discussed  and  distinguished  in  Hughes  v.  Union  Ins.  Co.,  3  Wheat. 
165,  166,  4  L.  360,  361,  where  there  was  a  stoppage  and  delay  to 
avoid  capture;  Jolly  v.  Bait  Eq.  Soc,  1  Har.  &  G.  303,  306,  18  Am. 
Dec.  291,  293,  where  the  court  further  said,  however,  that  if  the 
principal  case  decided  that  the  mere  taking  on  board  of  the  Jack- 
asses discharged  the  insurer,  it  would  not  follow  It 

Insurance.—  Necessity  alone  sanctions  deviation  and  the  deviation 
must  be  strictly  commensurate  with  the  vis  major  producing  it, 
p.  30. 

Cited  in  Turner  v.  Protection  Ins.  Co.,  25  Me.  524,  43  Am.  Dec. 
299,  holding  a  voyage  can  be  departed  from  only  to  protect  life  and 
property. 

Miscellaneous.— Cited  in  Van  Deusen  v.  Hayward,  17  Wend.  71, 
but  not  in  point 

7  Or.  32-34,  3  L.  259.  UNITED  STATES  v.  HUDSON. 

Statutes.— Acquiescence  in  construction  of  an  act  for  many  years 
is  of  weight  as  an  element  in  its  interpretation,  p.  32. 

Cited  in  Clark  v.  Mowyer,  5  Mich.  468,  where  rights  had  become 
vested  under  a  tax  law;  Sears  v.  Cottrell,  5  Mich.  205,  applying  this 
doctrine  in  construing  a  tax  law. 
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Jurisdiction.— Courts  created  by  the  general  goyemment  possess 
no  Jurisdiction  but  what  is  given  them  by  the  power  that  creates 
them,  p.  33. 

A  number  of  citing  cases  have  affirmed  and  applied  this  principle 
as  follows:    Baker  v.  Biddle,  1  Bald.  403,  F.  C.  7S4,  holding  the 
sixteenth  section  of  the  judiciary  act  to  be  imperative;  and  in  the 
same  case  at  page  406,  on  the  point  that  an  enumeration  of  cases 
on  which  the  Federal  court  may  act  is  an  exclusion  of  all  others; 
United  States  v.  Ecltford,  6  Wall.  488,  18  L.  921,  holding  that  the 
judiciary  act  does  not  authorize  a  suit  against  the  United  States 
In  any  Federal  court;  Campbell  v.  United  States,  4  Fed.  Cas.  1202, 
on  the  point  that  the  District  Court  has  no  common-law  jurisdiction; 
Lynch  v.  Clarke,  1  Sandf.  Ch.  651,  discussing  whether  there  was 
any  common  law  of  the  United  States;  United  States  v.  Cruikshank, 
02  U.  S.  504,  23  L.  595,  the  court  saying  that  appellate  jurisdiction 
does  not  extend  to  any  case  not  within  the  jurisdiction  of  the 
inferior  court;  McNealy  v.  Gregory,  13  Fla.  435,  where  the  court 
said  that  the  jurisdiction  of  courts  was  no  part  of  the  obligation 
of  a  contract;  Magill  v.  Parsons,  4  Conn.  322,  holding  that  an  as- 
sumpsit brought  by  the  Bank  of  the  United  States  was  a  case  aris- 
ing under  the  laws  of  the  United  States;  Cast  v.  Cast,  1  Utah,  118, 
discussing  the  jurisdiction  of  District  Courts  in  divorce  actions;  Gat- 
ton  V.  Chicago,  etc.,  Ity.  Co.,  95  Iowa,  122,  181,  135,  63  N.  W.  592, 
595,  596,  holding  that  overcharges  for  freight  on  an  interstate  ship- 
ment prior  to  the  interstate  commerce  act  could  not  be  recovered; 
Harrison  v.  Hadley,  2  Dill.  234,  F.  C.  6,137,  where  the  quesUon  was 
as  to  jurisdiction  in  cases  of  contested  elections;  Ex  parte  Crane. 
5  }*et.  204,  8  L.  98,  dissenting  opinion,  holding  that  the  Supreme 
Court  could  compel  the  signing  of  a  bill  of  exceptions;  Forward  v. 
Adams,  7  Wend.  207,  on  the  point  that  Federal  courts  have  no  gen- 
oral  common-law  criminal  jurisdiction;  In  re  Barry,  42  Fed.  119, 120, 
121,  F.  C.  1,0.59,  136  U.  S.  605,  607,  608,  34  L.  506,  507,  where  the 
right  to  issue  the  writ  of  habeas  corpus  was  discussed;  In  re  Neagle, 
135  U.  S.  89,  34  L.  80,  10  S.  Ct.  677.  dissenUng  opinion,  where  there 
was  a  petition  to  discharge  a  prisoner  on  habeas  corpus;  United 
States  V.  Coolidge,  1  Wheat  416,  4  L.  125,  where  the  question  was 
whether  the  Circuit  Court  had  jurisdiction  over  offenses  at  common 
law:  Bray  v.  United  States,  1  N.  Mex.  4,  holding  that  courts  have 
no  jurisdiction  of  offenses  at  common  law  without  legislative  sanc- 
tion; Mitchell  V.  State,  42  Ohio  St.  385,  holding  that  there  are  no 
common-law  offenses;  United  States  v.  Coolidge,  1  Gall.  495,  F.  Ct 
14,sri7,  where  the  court  considered  the  question  as  it  respected  of- 
fenses of  admiralty  and   maritime  jurisdiction;   United   States  v. 
Wilson,  3  Blatchf.  438,  F.  C.  16,731,  to  the  point  that  to  give  Federal 
courts  jurisdiction  over  crimes  there  must  be  a  designation  both  of 
the  offense  and  the  tribunal;  Muller's  Case,  17  Fed.  Cas.  976,  a  pro- 
ceeding against  a  forger  and  a  fugitive  from  justice;  in  State  y* 
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Bnchanan,  5  Har.  &  J.  361,  0  Am.  Dec.  570;  United  States  v.  Benson, 
70  Fed.  594,  44  U.  S.  App.  219;  United  States  v.  Brltton,  108  U.  S. 
206,  27  L.  700,  2  S.  Ct.  535,  all  cases  of  conspiracy;  In  re  Dana,  08 
Ked.  899,  where  a  defendant  was  indicted  for  libel;  United  States 
V.  Rogers,  46  Fed.  3,  where  stolen  property  was  brought  within  the 
jurisdiction;  United  States  v.  Hall,  98  U.  S.  345,  25  L.  181.  where  a 
defendant  was  indicted  for  embezzlement;  In  re  lasigl,  79  Fed.  752^ 
a  proceeding  against  a  consul  for  embezzlement;  United  States  v. 
Boyer,  85  Fed.  436,  where  a  defendant  was  indicted  for  .bribery; 
In  re  Kelly,  71  Fed.  546,  where  one  was  committed  for  an  assault 
In  a  national  soldiers*  home;  United  States  t.  Lewis,  13  Sawy.  533, 
36  Fed.  450,  holding  that  assault  on  the  high  seas  was  not  within 
the  statute  conferring  jurisdiction;  Tennessee  v.  Davis,  100  U.  S. 
275,  25  L.  654,  dissenting  opinion,  where  a  deputy  collector  of  inter- 
nal revenue  was  indicted  for  murder;  United  States  v.  Plumer,  3 
Cliflf.  55,  F.  C.  16,056,  an  indictment  for  murder  on  the  high  seas; 
tulted  States  v.  McKenzie,  26  Fed.  Cas.  1120,  S.  C,  30  Fed.  Cas. 
1162,  where  a  murder  was  committed  on  board  a  United  States 
ship  of  war;  Jones  v.  United  States,  137  tj.  S.  211,  34  L.  695,  11  S. 
(.^t  83,  where  a  murder  was  committed  in  Guano  Islands;  United 
States  V.  Terrel,  Hemp.  412,  P.  C.  16,452,  holding  there  was  no  law 
of  congress  to  punish  robbery;  United  States  v.  New  Bedford  Bridge, 
1  Wood.  &  M.  435,  438,  448,  F.  C.  15,867,  an  indictment  against  a 
corporation  for  obstructing  a  river;  United  States  v.  Durkee,  McAlL 
201,  F.  O.  15,009,  where  the  defendant  was  indicted  for  larceny; 
In  re  Greene,  52  Fed.  Ill,  where  a  defendant  was  indicted  under  the 
act  against  monopolies;  United  States  v.  Eaton,  144  U.  S.  687,  36  L. 
594,  12  S.  Ot.  767,  holding  that  a  dealer  in  oleomargarine  was  not 
liable  for  failing  to  keep  books  and  make  a  monthly  return;  United 
States  V.  Reese,  92  U.  S.  216,  23  L.  564,  an  indictment  against  elec- 
tion inspectors  for  refusing  to  receive  the  vote  of  a  negro;  United 
States  V.  Abbott,  24  Fed.  Gas.  744,  where  a  defendant  was  indicted 
for  violating  the  revenue  laws;  United  States  v.  Mitchell,  58  Fed. 
997,  where  a  party  was  Indicted  for  refusing  to  answer  questions 
put  by  the  census  marshal;  Commonwealth  v.  Peters,  12  Met  394^ 
the  court  saying  that  the  authority  of  the  principal  case  was  Im- 
pugned by  United  States  v.  Coolldge,  1  Gall.  495,  F.  C.  14,857,  but 
approving  of  the  principal  case. 

Contempt.—  To  tine  for  contempt,  imprison  for  contumacy,  enforce 
the  obedience  of  order,  etc.,  are  powers  which  necessarily  result  to 
courts  from  the  nature  of  their  institution,  p.  34. 

In  the  following  citing  cases  the  principle  is  affirmed  and  applied: 
United  States  v.  New  Bedford  Bridge,  1  Wood.  &  M.  440,  F.  C, 
15,867,  the  court  saying  the  power  was  inherent  and  not  necessary 
to  be  conferred;  In  re  Terry,  13  Sawy.  461,  where  a  defendant 
openly  resisted  the  authority  of  the  court;  Ex  parte  Terry,  128  U.  S. 
302,  32  L.  408,  9  S.  Ct.  79,  where  a  Circuit  Court  inflicted  immediate 
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punishment  for  a  contempt  in  Its  presenco;  in  Ex  parte  Hamilton, 
51  Ala.  G8;  State  v.  Matthews,  37  N.  H.  453;  Fischer  v.  Hayes,  19 
Blatchf.  21,  6  Fed.  72;  In  re  Debs,  158  U.  S.  596,  39  L.  1106,  15  S. 
Ct.  911,  all  proceedings  for  disobedience  of  injunctions;  Cartwright's 
Case,  114  Mass.  238,  where  a  receiver  disobeyed  an  order  of  court; 
Kregel  v.  Bartling,  23  Neb.  852,  37  N.  W.  670,  where  parties  violated 
a  judgment  of  a  court;  Fishback  v.  State,  131  Ind.  312,  30  N.  E.  1090, 
holding  a  newspaper  article  reflecting  upon  a  grand  jury  was  a 
contempt;  People  v.  Wilson,  64  111.  226,  16  Am.  Rep.  542,. holding 
a  publication  in  a  paper  at  a  remote  place,  tending  to  influence  the 
administration  of  justice,  was  contempt;  State  v.  Morrell,  16  Ark. 
389,  holding  the  court  could  punish  libellous  publications  degrading 
its  authority;  Little  v.  State,  90  Ind.  339,  46  Am.  Rep.  225,  holding 
that  to  report  for  gain  that  a  juror  can  be  bribed,  is  contempt;  Hale 
V.  State.  55  Ohio  St.  215,  60  Am.  St.  Rep.  694,  45  N.  E.  200,  holdhig 
it  to  be  contempt  to  remove  a  witness  from  the  county  of  his  resi- 
dence; I'owell  V.  State,  4S  Ala.  156,  where  a  juror  left  the  court 
without  the  permission  of  Jthe  court;  In  re  Harris,  4  Utah,  9,  5  Tac. 
131,  where  a  witness  was  punished  for  refusing  to  answer  before  a 
grand  jury;  Territory  v.  Murray,  7  Mont  257,  15  Pac.  148,  where  a 
wager  had  been  made  upon  a  decision  of  the  court;  In  re  Buckley, 
69  Cal.  17,  10  Pac.  78,  dissenting  opinion,  a  proceeding  in  contempt 
because  of  an  alleged  agreement  to  influence  the  court;  Interstate 
Commerce  Commission  v.  Brimson,  154  U.  S.  489,  38  L.  1001,  14  S. 
Ct.  1138,  holding  the  power  to  punish  for  contempt  was  had  by  the 
Interstate  commerce  commission;  United  States  v.  Jacobi,  1  Flipp. 
110,  F.  C.  15,460,  holding  contempt  of  Federal  court  a  crime  within 
the  meaning  of  the  judiciary  act 

Cited  less  specifically  in  r'.mith  v.  Myers,  109  Ind.  7,  58 
Am.  Rep.  380,  9  N.  E.  697,  to  the  point  that  the  legislature  may 
n)ake  and  enforce  orders  for  the  production  of  papers;  Ex  parte 
Dalton,  44  Ohio  St  150,  58  Am.  Rep.  801.  5  N.  E.  138,  holding  that 
a  standing  legislative  committee  could  punish  for  contempt;  Matter 
of  Meador,  1  Abb.  (U.  S.)  324,  F.  0.  9,375,  where  the  court  considered 
the  powers  of  a  supervisor  of  internal  revenue;  Ex  parte  Crane. 
5  Pet  210,  8  L.  100,  where  the  question  was  as  to  the  power  to 
issue  writs  of  mandamus;  Oshoga  v.  State,  3  Pinn.  59,  holding  that 
a  grand  jury  could  be  impanelled  at  an  extra  jury  term;  Super- 
visors of  Crawford  Co.  v.  Le  Clerc,  3  Pinn.  327,  holding  that  County 
Courts  have  no  power  to  employ  Interpreters;  In  re  Metzger,  17  Fed. 
Cas.  234,  discussing  as  to  when  the  judiciary  can  act  without  direc- 
tion; In  re  Neagle,  14  Sawy.  269,  39  Fed.  858,  where  the  court 
discussed  the  implied  powers  of  the  goverament  See  also  note  on 
this  subject  in  12  Am.  Dec.  179. 

Miscellaneous.— Cited  probably  by  Inadvertance  in  The  Free 
State,  1  Brown,  264,  F.  C.  5.090,  a  libel  for  a  collision,  and  in  Gaines 
V.  Hale,  26  Ark.  209,  as  to  relief  in  equity  against  a  judgment  at 
law. 
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7  Or.  84-52,  3  L.  200,  SHIRRAS  v.  OAIG  &  MITCHELL. 

Equity.— Purchaser  of  equitable  interest  purchases  at  his  peril 
and  acquires  property  burdened  with  every  prior  equity  charged 
upon  it,  p.  48. 

(^itod  and  principle  applied  in  Shelton  v.  Lewis,  27  Ark.  198,  200, 
holding  that  ward's  rights  to  property  purchased  with  their  funds 
may  be  enforced  against  a  conveyance  in  trust  to  secure  bona  fide 
debtors;  Wallace  v.  Bartle,  21  Iowa,  351,  89  Am.  I^c.  586,  where  a 
person  purchased  the  equity  of  an  execution  defendant  in  realty  at 
a  judicial  sale;  Ketchum  v.  Creagh,  53  Ala.  227,  where  land  was 
sold  by  order  of  the  Probate  Court;  Brown  v.  Phillips,  40  Mich.  270, 
holding  that  a  purchase-money  mortgage  cannot  attach  to  anything 
which  the  purchaser  did  not  own  at  the  time  of  giving  it;  Meade 
V.  Thompson,  Walker  (Miss.),  450,  holding  that  a  purchaser  under 
execution  takes  subject  to  a  vendor's  lien  where  the  defendant  in 
execution  had  only  a  bond  for  title;  Shoufe  v.  Griffiths,  4  Wash.  St. 
105,  31  Am.  St.  Rep.  913,  30  Pac.  94,  holding  that  such  purchaser 
acquired  the  property  burdened  with  every  prior  equity  charged 
upon  it;  Stewart  v.  McLaughlin,  11  Colo.  463,  18  Pac.  621,  where 
a  holder  of  a  certificate  of  purchase  deposited  it  as  security  and 
afterwards  sold  the  property;  American  Mfg.  Co.  v.  Hopper,  64  Fed. 
560,  29  IT.  S.  App.  12,  holding  a  purchaser  from  a  pre-emptor  was  not 
a  bona  fide  purchaser;  Klatt  v.  Dummert,  70  Minn.  471,  holding 
bona  fide  assignee  of  executory  contract  to  buy  and  sell  realty  not 
protected  against  action  by  vendor  to  correct  error  in  description  of 
the  land;  California  Redwood  Co.  v.  Little,  79  Fed.  856,  holding  a 
parclmser  of  a  certificate  of  purchase  was  not  entitled  to  protection 
aa  a  bona  fide  purchaser;  McCormack  v.  James,  86  Fed.  18y  holding 
that  a  beneficiary  under  a  deed  of  trust  was  not  estopped  to  assert 
his  lien  as  against  a  subsequent  purchaser  by  having  been  cognizant 
of  the  negotiations;  McLean  v.  The  Lafayette  Bank,  3  McLean,  604, 
F.  C.  8,888,  where  a  bank  took  a  mortgage  from  its  debtor;  McLean 
V.  Lafayette  Bank,  4  McT^ean,  436,  F.  C.  8,889,  holding  that  where  a 
mortgage  was  given  on  land  and  personalty  and  other  liens  are  set 
up  to  the  personalty  the  court  will  sell  the  realty  first.  See  also 
Boone  v.  Chiles,  10  Pet.  212,  9  L.  400;  Briscoe  v.  Ashby,  24  Gratt. 
477,  478;  Smith  v.  Montoya,  3  N.  Mex.  11;  1  Pac.  181;  Byers  v.  Fow- 
ler, 12  Ark.  286,  288,  54  Am.  Dec.  288,  289,  all  citing  authorities  and 
discussing  fully  the  subject  of  bona  fide  purchasers;  and  97  Am. 
Dec.  434,  note,  where  this  subject  was  discussed. 

Deeds.— Plat  or  map  referred  to  in  a  deed,  but  not  annexed  to 
or  recorded  with  the  deed,  affords  no  evidence  in  aid  of  the  descrip- 
tion, p.  48. 

Cited  and  the  holding  relied  upon  as  authority  in  McDonald 
T.  Lindall,  3  Rawle,  496,  holding  that  the  lien  of  a  mechanic  does 
not  extend  beyond  the  description  of  the  property  In  the  claim 
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filed;  Dorr  ▼.  School  District  No.  26,  40  Ark.  243,  where  the  court 
said  that  such  plat  in  connection  with  other  proofs  might  be  im- 
portant in  tLxing  the  origin,  date  and  limits  of  the  possession;  Rlplej 
V.  iiarris,  3  lUss.  201,  F  G.  11,853,  on  the  point  that  reference  to  a 
bond  in  a  mortgage  is  sulUcient  without  its  being  set  out;  United 
is  tales  y.  Arredondo,  6  Pet  739,  8  L.  565,  where  a  grant  by  the 
King  of  Spain  was  construed,  and  in  the  same  case,  at  page  740, 
on  the  point  that  words  of  a  grant  are  alwaye  construed  according 
to  the  intent;  CSos  Bank  v.  Brooks,  2  N.  H.  140,  on  the  point  that  in 
all  conveyances  every  interest  less  than  that  mentioned  passes. 

Registration.— Negligence  or  fraud  In  omitting  to  place  a  deed 
on  record  cannot  be  imputed  to  one  who  has  used  all  the  dispatch 
which  the  law  requires,  p.  50. 

Cited  and  applied  in  Wynn  y.  Garland,  16  Ark.  455,  holding  that 
It  is  not  fraud  in  one  legally  entitled  to  pre-emption  to  fail  to  give 
notice  of  his  rights  to  a  subsequent  settler;  Kemper  v.  Campbell 
44  Ohio  St.  219,  6  N.  E.  570,  where  the  question  was  as  to  the  neces- 
sity of  recording  an  absolute  deed  intended  as  a  mortgage;  The 
Derby  Tp.  Co.  v.  Parks,  10  Conn.  539,  27  Am.  Dec.  702,  where  the 
court  held  that  an  application  to  a  legislature  for  a  right  to  collect 
tolls  was  not  void  for  failure  to  give  notice. 

Deeds.— Deed  misrepresenting  transaction  is  liable  to  suspicion, 
but  if  upon  investigation  it  appears  to  be  fair,  one  claiming  under 
it  will  not  be  deprived  of  his  real  rights,  p.  50. 

Affirmed  and  relied  upon  as  authority  in  the  following  citing  cases: 
Toungs  y.  Wilson,  27  N.  Y.  356,  holding  that  a  mortgage  to  secure 
liabilities  incurred  is  not  void  because  it  does  not  specify  the 
amount;  Wood  y.  Weimar,  104  U.  S.  793,  26  L.  781,  where  a  mort- 
gage on  i)ersonalty  was  upheld  although  the  items  making  up  the 
amount  were  not  set  forth;  D'Oyly  y.  Capp,  99  Cal.  156,  33  Pac.  736, 
holding  that  untrue  recitals  or  the  omission  to  disclose  the  real 
nature  of  the  transaction  would  not  invalidate  a  mortgage;  Stover 
V.  Herrington,  7  Ala.  150,  41  Am.  Dec.  88,  where  a  mortgage  stated 
the  debt  to  be  secured  at  a  greater  amount  than  was  due;  Davis  y. 
Schwartz,  155  U.  S.  645,  39  L.  296,  15  S.  Ct.  242,  where  an  insolvent 
mortgaged  properly  much  in  excess  of  the  indebtedness;  Lawson  v. 
Alabama  Warehouse  Co.,  80  Ala.  343,  holding  that  a  false  recital 
ns  to  the  consideration  was  only  a  badge  of  fraud  open  to  explana- 
tion; Booth  y.  Bamum,  9  Conn.  290,  23  Am.  Dec.  34],  whei-e  a  de- 
scription of  a  debt  as  of  $30,  or  thereabouts,  was  held  suflElcient  to 
put  one  on  inquiry;  Goddard  v.  Sawyer,  9  Allen,  80,  to  the  effect  that 
variance  between  the  note  described  and  that  produced  is  imma- 
terial; Riggs  y.  Armstrong,  23  W.  Va.  771,  holding  that  a  trust  deed 
may  stand  for  the  real  equitable  claims  of  the  cestui  que  trust  if 
they  are  bona  fide;  Nicklin  v.  Betts  Spring  Co.,  11  Or.  411,  50  Am. 
Kep.  481,  6  Pac.  64,  holding  that  a  bill  of  sale  absolute  became  a 
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chattel  mortgage  upon  proof  by  parol  that  it  was  made  to  secure  a 
debt;  Frledley  v.  Hamilton,  17  Serg.  &  R.  73,  17  Am.  Dec.  642, 
holding  that  an  absolute  deed  and  defeasance  constitute  a  mortgage; 
Christie  v.  Hale,  46  111.  120,  on  the  point  that  a  deed  absolute  to 
secure  a  debt  is  not  void  unless  third  parties  sustain  an  injury; 
Tingle  V.  Fisher,  20  W.  Va.  504,  holding  that  to  constitute  an  assign- 
ment of  a  debt  in  equity,  no  particular  form  is  necessary;  Baldwin 
y.  Raplee,  4  Ben.  442,  F.  G.  801,  holding  that  a  mortgage  to  pay  a 
certain  sum  according  to  the  terms  of  a  bond  is  not  void  because 
the  bond  was  never  executed;  Pascoult  v.  Cochran,  34  Fed.  368, 
where  a  bargainee  was  omitted  from  a  deed. 

Cited  also  and  relied  upon  to  this  point  in  Dickson  y.  McLamey,  07 
Ala.  390,  12  8o.  401,  where  a  creditor  assailed  a  conveyance  by  an 
insolvent  as  fraudulent;  Holt  v.  Craemer,  34  N.  J.  Eq.  189,  where 
a  mortgage  was  executed  by  the  mortgagor  with  a  fraudulent  Intent 
and  the  mortgagee  knew  it;  Hubbard  v.  Savage,  8  Conn.  220,  hold- 
ing that  in  the  absence  of  fraud  a  mortgage  to  secure  future  liabili- 
ties described  with  reasonable  certainty  is  valid;  Collins  v.  Carlisle, 
13  111.  259,  holding  such  a  mortgage  to  be  valid  although  it  does  not 
show  the  real  character  of  the  transaction;  Speer  v.  Skinner,  35  111. 
292,  holding  it  was  not  essential  to  the  validity  of  a  chattel  mort- 
gage tliat  it  should  show  it  was  intended  to  secure  future  advances; 
Alexandria  Sav.  Inst.  v.  Thomas,  29  Gratt.  492,  holding  that  a 
mortgage  to  secure  future  advances  was  not  void  because  it  did  not 
specify  the  amount  of  the  indebtedness;  Miller  y.  Lockwood,  82 
N.  Y.  299,  holding  that  the  sum  named  as  a  consideration  of  such  a 
mortgage  was  of  no  importance;  McCarty  v.  Chalfant,  14  W.  Ya. 
546,  547,  where  there  was  a  deed  of  trust  to  secure  future  advances; 
Tnlly  y.  Harloe,  35  CaL  309,  95  Am.  Dec.  105,  where  a  mortgage  was' 
given  to  secure  both  a  present  debt  and  future  advances;  Walker  v. 
Snediker,  1  Hoff.  Ch.  146,  holding  that  future  advances  will  not  be 
embraced  in  a  mortgage  by  a  subsequent  parol  agreement;  Hendrlx 
y.  Gore,  8  Or.  409,  holding  such  a  mortgage  to  be  valid  as  to  future 
advances  actually  made  in  pursuance  of  a  parol  agreement  entered 
into  when  it  was  given  in  the  following:    Doe  v.  McLoskey,  1  Ala. 
736;  Tison  v.  People's  Sav.  &  L.  Assn.  57  Ala.  330;  Hendon  v.  Morris, 
no  Ala.  114,  20  So.  29;  Harrington  v.  Samples,  36  Minn.  202,  30 
N.  W.  672;  Stevens  y.  Hampton,  46  Mo.  410;  McKmster  v.  Babcock, 
26  N.  Y.  381;  Hall  v.  Tay,  131  Mass.  194;  Jones  v.  Guaranty  & 
Indemnity  Co.,  101  U.  S.  631;  25  L.  1036,  all  holding  that  p&rol 
evidence  was  admissible  to  show  the  real  consideration;  in  Clare- 
mont  v.  Carlton,  2  N.  H.  872,  on  the  point  as  to  admissibility  of 
parol  evidence  to  control  a  deed;  Edwards  v.  Dwight,  68  Ala.  391, 
where  the  court  said  they  would  hesitate  before  admitting  parol 
evidence  to  enlarge  the  amount  of  a  mortgage  or  tack  on  another 
debt;  Craig  v.  Tappin,  2  Sandf.  Ch.  83,  85,  where  the  question  was 
as  to  the  priority  between  successive  mortgages;  Robinson  v.  Wil- 
UamSy  22  N.  Y.  385,  where  the  question  of  priority  between  a  mort- 
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ga^ee  in  a  mortgage  to  secure  future  advances  and  a  Judgment 
creditor  was  considered.  See  also  note  as  to  description  of  indebted- 
ness in  49  Am.  8t.  Rep.  209. 

Kortgages.— Mortgage  to  secure  future  advances  will  cover  ad- 
vances made  or  incurred  upon  Its  faith  prior  to  the  receipt  of  actual 
notice  of  the  subsequent  title  of  other  claimants,  p.  51.' 

The  citations  affirming  and  applying  to  this  holding  are  also 
numerous:  Seymour  v.  Darrow,  31  Vt  134,  holding  that  all  that 
iff  required  Is  that  the  extent  of  the  mortgage  should  be  described 
in  general  terms;  Louifiiville  Banking  Co.  v.  I«eonard,  90  Ky.  Ill, 
13  S.  W.  fi22,  holding  a  mortgage  must  so  disclose  its  purpose  that 
creditors  may  know  what  was  Intended  to  be  secured;  Bell  v. 
Fleming,  12  N.  J.  Eq.  16;  Summers  v.  Roos,  42  Miss.  779,  2  Am.  Rep. 
657,  both  holding  it  was  not  necessary  it  should  appear  that  the 
mortpige  was  to  secure  future  advances;  McGavock  v.  Deery,  1 
Cold.  270,  holding  that  the  only  question  is  the  bona  fides  of  the 
transaction;  Foster  v.  Reynolds,  38  Mo.  557,  holding  the  security 
may  be  taken  in  a  sum  large  enough  to  cover  the  floating  debt  to 
be  secured  thereby;  McDaniels  v.  Colvin,  16  Vt.  305,  42  Am.  Dec. 
514,  where  a  mortgage  to  secure  future  accruing  accounts  as  they 
become  due  was  held  valid;  Wilson  v.  Russell,  13  Md.  535,  71  Am. 
Dec.  652,  where  parties  had  agreed  to  loan  the  grantors  in  a  deed 
of  trust  a  certain  sum  from  time  to  time  as  might  be  desired;  Bank 
of  Utlea  V.  Finch,  3  Barb.  Ch.  298,  303,  49  Am.  Dec.  176,  holding 
that  mortgages  or  judgments  may  be  given  to  secure  future  ad- 
vances or  as  security  for  balances  due  from  time  to  time;  Lawrence 
V.  Tucker,  23  How.  27,  16  L.  478,  where  a  mortgage  was  made  to 
secure  both  an  existing  debt  and  future  advances;  Hendricks  v. 
Robinson,  2  Johns.  Ch.  309,  holding  an  assignment  by  an  Insolvent 
to  secure  existing  claims  and  future  indebtedness  was  valid;  Crane 
V.  Deming,  7  Conn.  397,  where  a  mortgage  referring  to  a  bond  for 
the  conditions  of  the  advances  was  held  valid;  Hall  v.  Tay,  131  Mass. 
193,  where  a  mortgage  was  given  by  a  husband  and  wife  on  her 
land  to  A.  as  security  for  goods  to  be  sold  to  the  husband;  Fisher  v. 
Otis,  3  IMnn.  91,  where  a  mortgage  for  a  gross  sum  was  in  reality 
security  for  advances  to  be  made;  Didier  v.  Patterson,  93  Va.  537. 
25  S.  E.  662,  holding  that  an  absolute  assignment  as  security  was 
a  mere  badge  of  fraud  repellable  by  showing  good  faith;  Brlnker- 
hoflf  V.  Marvin,  5  Johns.  Ch.  327,  holding  that  a  judgment  may  be 
taken  to  secure  future  advances;  Clapp  v.  Ely,  27  N.  J.  L.  611,  where 
a  judgment  was  confessed  in  payment  of  a  debt  and  in  pail  to 
secure  future  advances;  Union  Nat.  Bank  v.  Moline,  etc.,  Co.,  7  N. 
Dak.  209,  73  N.  W.  529,  upholding  prior  mortgagee's  lien,  no  actual 
notice  having  been  given  him  of  the  second  lien;  Johnson  v.  Bratton, 
112  Mich.  323,  70  N.  W.  1022,  holding  parol  admissible  to  show  that 
a  mortgage  was  intended  to  secure  future  advances. 

Cited,  affirmed  and  followed  also  in  T^uscott  v.  King,  6  N.  X.  159, 
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and  Ely  v.  Parkhurst.  25  N.  J.  L.  192,  both  holding  a  judgment 
confessed  to  secure  future  advances  to  be  valid;  Jnmes  v.  Morey, 
2  Cow.  2^2,  14  Am.  Dec.  485,  holding  that  in  some  cases  a  subject 
pledged  may  be  considered  as  security  for  future  loans;  Keyes  v. 
Bump,  59  Vt.  398y  399.  9  Atl.  601,  holding  that  the  consideration 
named  In  thtt  mortgage  does  not  determine  the  amount;  Bell  v. 
Kadcliff,  32  Ark.  GG4,  where  loans  above  limitations  in  the  deed 
were  protected;  Commercial  Bank  v.  Cunningham,  24  Pick.  274, 
35  Am.  Dec.  324,  holding  new  notes,  whether  given  in  renewal  or 
not,  were  covered  by  the  mortgage;  Downing  v.  Palmateer,  1  T.  B. 
Mon.  70,  holding  that  advances  made  in  continuation  of  those  pro- 
vided for  will  be  tacked  to  it;  Bell  v.  Fleming,  12  N.  J.  Eq.  493, 
holding  such  mortgages  to  be  valid  as  against  subsequent  pur- 
chasers for  value;  United  States  v.  Lenox,  2  Paine,  183,  F.  C.  15,592, 
holding  such  an  assignment  is  valid  as  to  all  advances  except  such 
as  are  made  after  the  liens  of  third  persons  have  intervened;  Ward 
V.  Cooke,  17  N.  J.  Eq.  100,  holding  that  if  the  prior  mortgagee  have 
knowledge  of  a  second  mortgage  he  cannot  give  further  credit; 
Boswell  V.  Goodwin,  31  Conn.  81,  94,  81  Am.  Dec.  170,  holding 
tliat  the  mortgage  was  not  affected  by  a  subsequent  mortgage,  al- 
though the  advances  were  made  after  its  recording;  National  Bank 
of  Chester  v.  Gunhouse,  17  S.  C.  494,  on  the  point  that  a  mortgage 
is  postponed  as  against  a  second  mortgage  where  advances  were 
made  after  knowledge;  Schmidt  v.  Zahmdt,  148  Ind.  453,  47  N.  E. 
337,  holding  that  subsequent  advances  are  a  lien  as  against  a  sub- 
sequent purchaser  or  incumbrancer  with  notice;  Alexandria  Sav. 
Inst.  V.  Thomas,  29  Gratt.  489,  where  the  court  said  that  if  it  was 
compulsory  on  the  mortgagee  to  loan  he  would  take  precedence 
even  if  he  had  notice;  Ackerman  v.  Hunsicker,  85  N.  Y.  47,  49,  39 
Am.  Rep.  622,  623,  holding  that  such  a  mortgage  has  preference 
over  subsequent  judgments;  Ter-Hoven  v.  Kerns,  2  Pa.  St.  98, 
where  the  court  was  of  opinion  that  future  advances  would  not 
be  preferred  to  liens  attaching  before  such  advances  are  made; 
Tapia  V.  Demartini,  77  Cal.  386,  387,  11  Am.  St  Rep.  290,  291,  19 
i*ac.  643,  holding  such  a  mortgage  to  be  a  prior  lien  as  against  a 
mechanic's  lien;  TumbuU  v.  Thomas,  1  Hughes,  176,  F.  C.  14,243, 
where  the  question  was  as  to  priority  between  deeds  of  trusts; 
In  re  Haake,  2  Sawy.  241,  F.  C.  5,883,  where,  after  executing  a 
ti*u8t  deed  to  secure  future  advances,  a  party  declared  a  hopiestead 
on  the  premises;  Potter  v.  Holden,  31  Conn.  394,  where  the  mort- 
gagee in  such  a  mortgage  assigned  it  with  the  same  power  of 
disposition  that  mortgagee  had.  See  also  on  this  point  20  Am.  Dec 
659,  662,  note. 

Distinguished  in  Holbrook  v.  Betton,  5  Fla.  107,  holding  that  a 
record  of  a  mortgage  was  sufficient  as  against  a  subsequent  incum- 
brancer; Mead  v.  York.  6  N.  Y.  451,  57  Am.  Dec.  468,  holding  a 
mortgage  once  paid  cannot  by  parol  be  kept  alive  and  maintain 
priority  over  subsequent  judgment  creditors. 
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Miscellaneous.—  Cited  but  not  in  point  in  Baker  v.  Biddle,  1  Bald. 
403,  F.  G.  764;  Ck>on  v.  Bosque,  etc.,  Co.,  8  N.  Mex.  131,  42  Pac.  80, 
to  point  that  breach  of  any  mortgage  covenant  renders  whole  sum 
due. 

7  Or.  52-68,  3  L.  266.  SCHOONER  PAULINA'S  CARGO  v.  UNITED 
STATES. 
Xmbargo. —  Embargo  act  of  1808  prohibited  the  transportation 
of  any  article  whatever  from  the  United  States  to  any  foreign  port 
or  place,  p.  60. 

Cited  in  The  Brig  Short  Staple,  1  GaU.  110,  F.  C.  12,813,  a  prose- 
cution for  violation  of  the  act. 

Statutes. —  In  construing  laws  it  is  the  duty  of  the  court  to  effect 
the  intention  of  the  legislature,  but  this  intention  is  to  be  searched 
for  in  the  words  which  the  legislature  has  employed  to  convey  it, 
p.  60. 

The  following  citing  cases  affirm  and  apply  this  principle:  Eason 
V.  State,  11  Ark.  495,  where  the  question  was  as  to  whether  a  later 
act  operated  as  a  repeal  pro  tanto;  Bourland  y.  Hildreth,  26  Cal. 
181,  holding  that  when  the  language  of  the  Constitution  is  unam- 
biguous, no  construction  opposed  to  its  express  words  should  be 
given;  Cory  v.  Carter,  48  Ind.  337,  17  Am.  Rep.  745,  where  the  court 
said  that  one  of  the  cardinal  rules  of  construction  was  that  the 
whole  instrument  was  to  be  examined  in  construing  any  portion; 
Louisiana  Lottery  Cases,  20  Fed.  627,  where  the  expression  "send- 
ing" of  letters  and  circulars  concerning  lotteries  was  construed;  | 
In  re  Swearinger,  5  Sawy.  53,  F.  C.  13,683,  where  the  construction  I 
placed  on  an  act  by  the  court  of  the  State  from  which  the  act  was 
adopted  was  not  followed;  Lehman  v.  Robinson,  59  Ala.  238,  holding 
that  where  the  legislature  employs  different  language  in  a  subse- 
quent statute,  the  court  will  presume  a  change  of  law  was  intended ; 
Irwin  V.  Irwin,  2  Okl.  218,  37  Pac.  560,  where  the  question  was  as 
to  the  power  of  the  territorial  legislature  to  repeal  an  act  granting 
Probate  Courts  jurisdiction  in  divorce  suits;  In  re  Meteor,  17  Fed. 
Cas.  201,  holding  it  dangerous  to  vary  explicit  meaning  by  con- 
siderations as  to  the  intent;  Penn.  R.  R.  Co.  v.  Pittsburgh,  104  Pa. 
St.  552,  the  court  saying  that  in  construing  an  act  upon  the  theory 
of  supposed  intention,  the  evidence  of  the  intention  must  be  found 
In  the  language  of  the  act  and  not  outside  of  it;  In  re  Nounnau, 
7  Bank.  Reg.  18,  where  it  was  said  that  a  court  could  not  substitute 
in  place  of  an  expressed  intention  a  presumed  intention;  State  v. 
Sinks,  42  Ohio  St.  367,  citing  authorities  on  the  construction  of 
statutes  and  holding  a  tax  law  unconstitutional;  Bartlett  v.  Morris, 
9  Port  268,  holding  that  where  the  lajiguage  is  plain  there  is  no 
room  left  for  construction  and  a  resort  to  extrinsic  facts  is  not  per- 
mitted; Leonard  y.  Wiseman,  31  Md.  205,  holding  that  courts  have 
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no  power  to  set  aside  a  statute  or  evade  its  operation;  Simington  y. 
State,  5  Ind.  484,  where  a  statute  was  held  to  deprive  certain  courts 
of  Jurisdiction  over  felonies;  Delaplane  y.  Crenshaw,  15  Gratt.  481, 
where  the  evidence  of  a  member  of  the  legislature  was  excluded. 

Embargo. —  Seizure  of  a  vessel  under  the  act  of  April  25,  1808, 
is  not  justified  because  the  vessel  takes  on  a  cargo,  but  not  under 
the  inspection  of  a  revenue  officer,  p.  61. 

An  information  against  a  vessel  for  taking  on  board  goods  with- 
out a  permit  was  abandoned  after  the  decision  in  the  principal 
case,  in  The  Schooner  Friendship,  1  Gall.  Ill,  F.  0.  5,125. 

Ownershipw —  It  is  for  the  legislature  to  declare  how  far  the 
citizen  shall  be  restrained  in  the  exercise  of  the  power  over  prop- 
erty which  ownership  gives,  and  for  the  court  to  apply  the  rule, 
p.  61. 

Cited  upon  this  point  in  United  States  v.  Marks,  2  Abb.  (U.  S.) 
540,  F.  C.  15,721,  where  defendants  were  tried  and  imprisoned  for 
receiving  excessive  fees  as  pension  agents;  United  States  v.  Thirty- 
seven  Barrels  of  Apple  Brandy,  28  Fed.  Cas.  66,  where  the  court 
said  that  although  revenue  statutes  were  not  as  strictly  construed 
as  penal,  yet  it  would  not  adjudge  a  punishment  unless  the  law 
expressly  required  it;  Our  House  No.  2  v.  State,  4  G.  Greene,  175, 
on  the  point  that  the  proposition  that  proceedings  in  rem  against 
property  used  for  unlawful  purposes  may  be  sanctioned  by  law 
without  violating  the  Constitution,  is  conclusively  settled. 

Bmbarg^. —  Transshipment  of  cargo  from  one  vessel  to  another 
whose  business  is  confined  to  waters  within  the  jurisdiction  of 
United  States  is  not  a  violation  of  act  of  January  9,  1808,  p.  66. 

7  Cr.  69-99,  3  L.  271,  RUSSELL  v.  CLARKE. 

Ghiaranty. —  Construction  of  letters  of  guaranty  must  be  the  same 
in  both  courts  of  law  and  equity,  p.  89. 

Cited  in  Colgen  v.  Henley,  6  Leigh  (Va.)  94,  the  court  saying  that  if 
the  words  of  promise  are  at  all  doubtful,  the  court  will  take  into 
consideration  the  circumstances  and  situation  of  the  parties  at  the 
time. 

Fraud. —  Remedy  at  law  held  complete  in  a  question  of  fraud; 
moreover  equity  will  not  afford  relief  for  an  injury  sustained  by 
the  fraud  of  a  person  who  is  no  party  to  a  contract  induced  by  that 
fraud,  p.  91. 

Cited  and  principle  applied  in  Russell  v.  Little,  28  Ala.  163,  where 
the  court  refused  to  entertain  a  bill,  the  sole  object  of  which  was 
to  recover  money  alleged  to  have  been  paid  through  ignorance  or 
mistake  and  fraud;  Foster  v.  Swasey,  2  Wood.  &  M.  221,  F.  C. 
4,984j  holding  that  fraud  and  discovery  are  grounds  of  equitable 
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relief  and  that  equity  will  go  on  and  continue  the  proceedings; 
Vanbibber  ▼.  Beirne,  6  W.  Va.  175,  176,  where  the  court  doubted 
the  jurisdiction  of  equity  in  cases  of  fraud  where  a  party  had  a 
plain  and  complete  remedy  at  law;  Woodman  v.  Freeman,  25  Me. 
541,  556,  holding  that  equity  would  relieve  when  a  proper  case  was 
presented,  but  that  cases  which  declare  that  equity  had  jurisdic- 
tion in  every  kind  of  fraud  were  to  be  viewed  with  caution;  Bradley 
V.  Bosley,  1  Barb.  Ch.  150,  holding  that  a  bill  in  equity  would  not 
lie  by  a  vendee  against  a  vendor  for  false  representations,  for  dam- 
ages only;  Warner  v.  Daniels,  1  Wood.  &  M.  112.  P.  C.  17,181,  the 
court  saying  It  could  not  be  held  otherwise  in  the  United  States 
courts  under  the  judiciary  act  if  the  remedy  at  law  is  complete; 
Phalen  v.  Clark,  19  Ck>nn.  434,  50  Am.  Dec.  257,  holding  that 
e«,iiity  has  jurisdiction  to  relieve  against  every  species  of  fraud 
and  in  many  cases  concurrently  with  a  court  of  law;  Howse  v. 
Moody,  14  Fla.  64,  holding  that  where  a  plaintiff  seeks  to  set  aside 
fraudulent  judicial  proceedings  he  should  make  all  persons  parties 
who  were  actors  and  claim  a  present  interest. 

Distinguished  In  Bean  v.  Smith,  2  Mason,  271,  F.  0.  1,174,  holding 
that  a  bill  In  equity  lies  to  set  aside  a  fraudulent  conveyance; 
Harding  v.  Wheaton,  2  Mason,  382,  F.  C.  6,051,  holding  that  equity 
had  jurisdiction  of  a  suit  by  helrs-at-law  to  set  aside  a  deed  by 
their  ancestor  because  of  undue  Influence. 

Blscovery. —  On  a  bill  for  discovery.  If  the  answer  of  the  defend- 
ant discloses  nothing  and  the  plaintiff  supports  his  claim  by  evi- 
dence In  his  own  possession,  he  should  be  dismissed  from  a  court 
of  equity,  p.  91. 

This  principle  is  affirmed  and  applied  in  the  following  citing 
cases:  Yiele  v.  Hoag,  24  Vt.  52,  holding  that  if  a  bill  is  brought 
for  discovery  merely  in  aid  of  proceedings  at  law  and  the  discovery 
falls,  the  bill  will  be  dismissed;  Home  Ins.  Go.  v.  Stanchfield,  1  Dill. 
430,  2  Abb.  (U.  S.)  5,  F.  C.  6,660,  the  court  saying  that  the  necessity 
for  discovery  falls  when  a  complainant  has  failed  to  obtain  the 
discovery  he  sought;  Henken  v.  Gramann,  2  Rich.  L.  367,  the  court 
saying  the  adduction  by  the  plaintiff  of  other  evidence  would 
remove  the  only  ground  for  the  jurisdiction  of  equity;  Hale  v. 
Clarkson,  23  Gratt.  48.  and  Baker  v.  Biddle,  1  Bald.  409,  420,  F.  O. 
764,  both  holding  that  discovery  did  not  lie  for  matter  of  which  the 
plaintiff  had  knowledge  and  means  of  proof;  Bell  y.  Pomeroy,  4 
McLean,  58,  59,  F.  C.  1,263,  holding  that  in  discovery  to  aid  a 
prosecution  at  law  the  bill  should  aver  the  materiality  of  facts, 
and  that  they  can  only  be  proved  by  the  defendant;  Brown  v. 
Swann,  10  Pet.  503,  9  L.  511,  holding  that  a  bill  should  show  that 
the  facts  are  known  by  the  defendant  and  should  be  disclosed,  and 
that  the  claimant  Is  unable  to  prove  them;  Cecil  Nat.  Bank  v.  Thur: 
ber,  59  Fed.  914.  8  U.  S.  App.  496,  holding  that  where  a  bill  seeks 
relief  as  well  as  discovery,  the  complainant  must  allege  his  Inability 
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to  establish  at  law  the  matters  of  which  discovery  Is  sought;  CoquU- 
lard  V.  Suydam.  8  Blackf .  31,  where  a  bill  did  not  allege  that  a  dis- 
covery was  Indispensable  and  the  matter  was  denied  by  the  answer; 
Stacy  V.  Pearson,  3  Rich.  Eq.  152,  where  the  court  held  that  a  party 
may  have  discovery  not  only  when  he  is  destitute  of  other  evidence, 
but  also  to  aid  such  evidence  or  to  render  it  unnecessary;  Berry  v. 
Ginaca,  6  Sawy.  395,  5  Fed.  481,  holding  that  where  a  plaintiff 
alleges  in  connection  with  his  legal  cause  of  action  some  equitable 
matter  not  sustained  by  proof,  he  cannot  have  a  decree  for  the 
legal  matter;  Buzard  v.  Houston,  119  U.  S.  354,  30  L.  454,  7  S.  Ct 
253,  where  a  bill  showed  ground  for  legal  and  not  equitable  relief 
and  prayed  for  a  discovery  as  incidental  only;  Leggett  v.  Postley, 
2  Paige,  602,  holding  discovery  would  not  lie  merely  to  guard  against 
anticipated  perjury  In  a  suit  at  law;  Crane  v.  Bunnell,  10  Paige  Ch. 
335,  where  a  bill  was  filed  for  relief  against  a  fraudulent  contract 
and  for  a  discovery  of  the  fraud;  Va.,  etc;,  M.  &  M.  Co.  v.  Hale, 
93  Ala.  545,  9  So.  258,  where  discovery  was  sought  from  a  corpora- 
tion; Baker  v.  Biddle,  1  Bald.  417,  F.  C.  764,  holding  that  a  bill,  if 
sustained,  does  not  give  power  to  make  a  final  decree  if  relief  is 
not  incidental  to  the  discovery.  See  also  note  on  pleading  in  bill 
for  discovery,  2  Am.  Dec.  70. 

Distinguished  in  Tyler  v.  Savage,  143  U.  S.  94,  96,  36  L.  88,  89, 
12  S.  Ct  345,  where  discovery  was  only  one  of  the  grounds  of  Jnria- 
diction  and  the  answers  disclosed  the  facts;  Tappan  v.  Bvans,  11 
N.  H.  324,  holding  that  it  is  sufficient  to  sustain  the  jurisdiction 
that  a  discovery  is  had  of  facts  whicn  are  material  to  the  case. 

Equity. —  If  a  claim  is  to  be  satisfied  out  of  a  fund  which  Is 
accessible  only  by  the  aid  of  a  court  of  chancery,  application  may 
be  made  in  the  first  instance  to  that  court,  p.  89. 

This  proposition  is  affirmed  and  applied  by  the  citing  cases  as 
follows:  O'Brien  v.  Coulter,  2  Blackf.  423,  holding  that  a  party 
need  not  first  obtain  a  Judgment  where  the  debtor  is  deceased  or 
where  the  claim  Is  to  be  satisfied  out  of  a  fund  accessible  only  in 
equity;  Postelwait  v.  Howes,  3  Iowa,  385,  holding  that  the  rule 
requiring  a  return  of  nulla  bona  did  not  apply  when  a  creditor's 
bill  was  filed  against  an  estate;  Snodgrass  v.  Andrews.  30  Miss. 
490,  64  Am.  Dec.  173,  and  Hamilton  v.  Miss.  College,  52  Miss.  68, 
both  holding  chancery  to  be  a  proper  tribunal  where  a  relief  was 
sought  against  fraudulent  conveyances  by  a  decedent;  Luthy  v. 
Woods,  6  Mo.  App.  69,  on  the  point  that  a  creditor  must  obtain 
judgment  at  law  before  proceeding  in  equity  where  there  is  no 
original  ground  of  equity  jurisdiction;  Miller  v.  Davidson,  3  Gilm. 
523.  44  Am.  Dec.  718,  holding  that  a  creditor  seeking  to  satisfy  a 
claim  out  of  an  equitable  right  not  liable  to  execution,  must  exhaust 
his  remedy  at  law;  Shnfeldt  v.  Boehm,  96  111.  563,  where  equity 
refused  to  enjoin  the  sale  under  an  execution  on  the  ground  that 
the  judgment  was  fraudulently  confessed;  Kankakee  Woolen  Mill 
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Ck).  V.  Kampe,  38  Mo.  App.  236,  holding  tBat  a  creditor  at  large  may 
proceed  In  equity  to  set  aside  an  invalid  preference;  Early  Times 
Dis.  Co.  V.  Zeiger,  49  Pac.  724,  upholding  right  of  creditor  to  sue  in 
equity  to  establish  a  trust  In  debtor's  property  fraudulently  con- 
veyed without  first  obtaining  judgment  at  law;  Kahn  v.  Salmon, 
10  Sawy.  190,  20  Fed.  805,  holding  the  lien  of  an  attachment  is 
sufQcient  to  enable  a  creditor  to  maintain  a  suit  in  equity  to  set 
aside  a  fraudulent  assignment;  Getzler  v.  Saroni,  18  111.  518,  holding 
that  Judgments  on  attachments  are  a  proper  foundation  for  equita- 
ble interposition  to  set  aside  a  conveyance  in  fraud  of  creditors; 
Gamage  v.  Harris,  79  Me.  536,  11  Atl.  423,  where  complainant 
brought  a  bill  to  remove  a  cloud,  alleging  that  defendant  held  under 
a  fraudulent  Judgment,  and  failed  to  prove  the  fraud;  Person  v. 
Sanger,  2  Ware  (Dav.),  261,  F.  O.  4,751,  holding  equity  will  not 
entertain  suit  for  damages  arising  out  of  fraud  when  damages  are 
the  sole  object  of  the  bill;  Kent  v.  Curtis,  4  Mo.  App.  127,  128,  131, 
holding  a  petition  to  subject  property  purchased  with  funds  con- 
verted by  defendant  and  conveyed  to  his  wife  to  be  demurrable; 
Batchelder  v.  Altheimer,  10  Mo.  App.  185,  holding  a  creditor  of  an 
msolvent  limited  partnership  may  without  Judgment  Invoke  equity 
to  protect  and  distribute  the  assets;  Pullman  v.  Stebbins,  51  Fed. 
12,  holding  that  on  dissolution  of  a  corporation  creditors  may  sus- 
tain a  bill  unsupported  by  Judgments  to  reach  the  assets;  Pierpont  v. 
Powle,  2  Wood.  &  M.  29,  30,  F.  0.  11,152,  holding  that  a  bill  for  an 
account  of  sales  under  copyright  and  for  an  injunction  gives  chan- 
cery prima  facie  Jurisdiction;  Pendleton  v.  Perkins,  49  Mo.  568,  hold 
ing  that  where  a  debtor  has  absconded  and  there  was  no  proceeding 
by  which  his  property  can  be  reached,  a  creditor's  bill  will  lie  In 
the  first  instance;  Merchants'  Nat.  Bank  v.  Paine,  13  R.  I.  593,  hold- 
ing that  where  one  had  absconded  in  debt,  leaving  no  legal  assets 
which  could  be  attached,  his  creditors  can  proceed  at  once  in 
equity;  Hlpps  v.  Babln,  19  How.  278,  15  L.  635,  holding  that  equity 
would  not  entertain  a  bill  seeking  to  enforce  a  merely  legal  title 
to  land;  County  of  Cook  v.  Davis,  143  111.  153,  32  N.  B.  177,  holding 
that  if  a  county  treasurer  falls  to  pay  over  all  the  fees,  the  remedy 
is  complete  on  his  bond;  Baker  v.  Biddle.  1  Bald.  408,  F.  C.  764,  on 
the  point  that  a  subpoena  in  equity  cannot  be  abused  as  a  pretext 
for  bringing  causes  proper  for  a  court  of  law  into  equity;  Jones  v. 
Newhall,  115  Mass.  249,  15  Am.  Rep.  102,  holding  equity  will 
decree  specific  performance  of  a  contract  for  the  sale  of  land  when 
all  that  is  to  be  done  by  the  vendee  is  to  pay  money.  Cited  also, 
dissenting  opinion,  Ladd  v.  Judson,  174  III.  355,  66  Am.  St  Rep.  271, 
51  N.  E.  842,  majority  holding  a  Judgment  at  law  an  indispensable 
prerequisite  to  creditor's  bill;  and  arguendo,  in  Stanton  v.  Catron. 

8  N.  Mex.  361,  45  Pac.  885,  as  one  of  three  classes  of  caaes  where 
creditor  may  resort  primarily  to  equity.  Cited  in  notes,  52  Am.  Rep. 
673;  and  66  Am.  St  Rep.  288,  in  a  valuable  note  on  creditors'  bills. 
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Distmguished  in  Pratt  v.  Northam,  5  Mason,  106,  F.  C.  11,376, 
holding  that  a  bill  for  a  recovery  of  assets  lies,  notwithstanding  a 
remedy. at  law. 

Guaranty. —  One  having  no  interest  will  be  subjected  to  pay  the 
debt  of  another  only  when  his  undertalcing  manifests  a  clear  inten- 
tion to  bind  himself  for  that  debt.  Words  of  doubtful  import  ought 
not  to  receive  that  construction,  p.  90. 

Cited  and  applied  in  Tucker  v.  Bitting,  32  Pa.  St.  430,  holding 
that  parol  evidence  to  charge  one  with  the  debt  of  another  must  be 
clear,  explicit  and  certain;  Rankin  v.  Ohilds,  9  Mo.  678  (669),  680 
(672),  where  the  words  "I  hereby  guarantee  the  payment  of  the 
above  bill"  were  construed;  Douglass  v.  Reynolds,  7  Pet  118,  122,  8 
L.  629,  630,  where  a  letter  of  credit  was  construed  and  evidence  of 
reliance  upon  it  allowed;  Bell  v.  Bruen,  1  How.  185,  11  L.  96,  hold- 
ing that  commercial  letters  are  not  construed  on  the  same  principles 
as  bonds,  but  ought  to  receive  a  reasonable  interpretation  accord- 
ing to  the  true  import  of  the  terms;  Eaton  v.  Mayo,  118  Mass.  143, 
when  the  following  letter  was  held  not  to  be  a  guaranty:  "  Let  M. 
have  what  goods  he  may  want  on  four  months,  and  he  will  pay 
as  usual." 

Distinguished,  Home  Sav.  Bk.  v.  Hosie,  77  N.  W.  628,  holding 
guaranty  should  be  fairly  construed. 

Guaranty. —  One  who  contracts  on  the  credit  of  another  should 
not  trust  to  ambiguous  phrases  and  strained  constructions,  but 
require  an  explicit  and  plain  declaration  of  the  obligation  he  is 
about  to  assume,  p.  92. 

Affirmed  and  applied  in  Unangst  v.  Hibber,  26  Pa.  St  153,  holding 
that  the  proof  of  promise  must  be  clear  and  must  contain  a  positive 
declaration  of  the  obligation  assumed;  Smith  v.  Montgomery,  3  Tex. 
209,  holding  that  the  liability  of  a  guarantor  or  surety  cannot  be 
extended  beyond  the  actual  terms  of  his  engagements;  First  Nat. 
Bank  v.  Sowles,  46  Fed.  732,  where  directors,  during  a  run  on  a 
bank,  posted  a  notice  to  the  effect  that  the  bank  was  solvent. 

Distinguished  in  Moore  v.  Holt,  10  Gratt  294,  295,  where  it  was 
held  that  a  letter  of  introduction  with  the  "assurance  that  any 
contract  of  his  will  and  shall  be  promptly  paid,"  was  a  guaranty. 

Guaranty. —  One  to  whom  a  guaranty  has  been  given  should  give 
immediate  notice  to  the  guarantor  of  the  extent  of  his  engagement, 
p.  94. 

Thir  principle  is  affirmed  and  applied  by  the  following  citing 
cases:  Grice  v.  Ricks,  3  Dev.  65,  holding  that  where  the  liability 
of  one  is  upon  a  collateral  obligation,  he  who  takes  the  benefit  must 
give  the  other  notice;  Montgomery  v.  Kellogg,  43  Miss.  492,  5  Am. 
Rep:  610,  holding  that  it  was  necessary  to  give  notice,  first  of 
acceptance;  second,  of  the  amount  of  the  credit;  third,  of  the  failure 
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to  pay;  Rankin  v.  Childs,  9  Mo.  680  (672),  holding  that  notice  should 
be  given  of  acceptance  and  of  the  failure  to  pay;  Lee  y.  Dick,  10 
Pet.  494,  9  L.  508,  where  a  party  was  held  not  bound  because 
notice  of  acceptance  had  not  been  given;  Adams  v.  Jones,  12  Pet 
213,  9  L.  1060,  holding  that  if  notice  of  acceptance  was  not  given, 
no  subsequent  diligence  can  make  the  guarantor  liable;  Gardner  t. 
Lloyd,  110  Pa.  St.  288,  2  Atl.  5^,  holding  that  if  a  party  promises 
that  if  creditors  will  grant  time  he  will  guarantee  punctual  pay- 
ment, notice  of  acceptance  must  be  given;  Taylor  v.  McClung,  2 
Houst.  38,  and  Mayfleld  v.  Wheeler,  37  Tex.  260,  both  holding 
that  a  guarantor  for  a  future  credit  must  be  given  notice  of 
acceptance;  Rapelye  v.  Bailey,  3  Conn.  443,  8  Am.  Dec.  201,  where 
one  person  wrote  to  another  that  he  would  pay  for  goods  furnished 
a  third  person  if  the  last  did  not;  Gahuzac  v.  Sumini,  29  Ala.  292, 
holcUng  notice  of  acceptance  to  be  necessary  unless  the  parties 
resided  in  the  same  city  and  the  agreement  to  accept  was  contem- 
poraneous with  the  offer;  Wildes  v.  Savage,  1  Story,  32,  F.  O.  17,653, 
holding  that  notice  of  acceptance  is  not  necessary  where  the  agree- 
ment to  accept  is  contemporaneous  with  the  guaranty;  Davis  v. 
Wells,  104  U.  S.  163,  26  L.  688,  holding  that  the  rule  requiring  notice 
of  acceptance  applies  only  when  such  acceptance  is  necessary  to 
that  mutual  assent  without  which  there  can  be  no  contract;  Norton 
V.  Eastman,  4  Me.  526;  Wilcox  v.  Draper,  12  Neb.  142,  143,  10  N.  W. 
580,  581,  and  Powers  v.  Bumcratz,  12  Ohio  St.  277,  283,  all  holding 
that  where  a  guaranty  is  absolute,  no  notice  of  acceptance  is  neces- 
sary; Beckman  v.  Hale,  17  Johns.  140,  holding  that  a  letter  in  which 
one  said  he  would  stand  responsible,  did  not  constitute  an  absolute 
guaranty  and  that  notice  was  necessary;  Douglass  v.  Reynolds, 
7  Pet.  126,  8  L.  631,  holding  that  notice  was  not  necessary  in  cases 
of  continuing  guaranties;  Soller  v.  Meugy,  1  Bailey  L.  623,  where  a 
letter  of  credit  was  given,  and  the  court  held  that  immediate  notice 
of  acceptance  was  necessary;  Kincheloe  v.  Holmes,  7  B.  Mon.  9, 
45  Am.  Dec.  45,  and  Graft  v.  Isham,  13  Conn.  35,  both  holding  that 
the  guarantor  was  entitled  to  notice  within  a  reasonable  time; 
Farmers'  Bank  v.  Tatnall,  7  Houst.  300,  31  Atl.  880,  holding  that  a 
delay  of  over  a  year  discharged  the  guarantor;  Central  Sav.  Bank  v. 
Shine,  48  Mo.  465,  8  Am.  Rep.  117,  holding  that  in  an  offer  by  letter 
to  guaranty  the  payment  of  future  advances,  there  should  be  a  dis- 
tinct notice  of  acceptance;  Menard  v.  Scudder,  7  La.  Ann.  388,  389-, 
56  Am.  Dec.  613,  614,  holding  that  express  notice  from  the  creditor 
is  not  indispensable  if  the  fact  is  brought  to  the  guarantor  In  any 
other  way;  Lachman  v.  BIock,  47  La.  Ann.  512,  17  So.  156,  whye  the 
words,  "  I  agree  to  become  surety  for  ten  thousand  dollars,"  with 
no  designation  of  the  debt,  were  construed;  Meyers  v.  Campbell, 
59  N.  J.  L.  379,  35  Atl.  789,  holding  that  securities  belonging  to  a 
principal  debtor  and  pledged  to  indemnify  his  surety,  will  inure 
to  the  benefit  of  his  creditors.  See  note  in  39  Am.  Rep.  222,  223, 
where  the  subject  of  notice  of  acceptance  of  guaranties  is  discussed. 
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The  language  in  the  principal  case  was  said  to  be  a  dictum,  in 
Seaver  v.  Bradley,  6  Me.  66,  holding  the  guarantor  had  seasonable 
notice  of  facts  sufficient  to  charge  him;  and  in  Douglass  v.  How- 
land,  24  Wend.  50,  holding  that  where  one  coTenanted  that  another 
"  shall  perform  the  agreement "  an  action  would  lie  without  notice 
of  the  nonperformance. 

Guaranty. —  One  making  representation  as  to  credit  of  another 
where  the  communication  is  honestly  made  and  the  party  making 
it  has  no  interest  in  the  transaction,  is  not  responsible  for  its  actual 
verity,  p.  95. 

This  proposition  is  yariously  affirmed  and  applied  by  the  citing 
cases,  as  follows:  State  Bank  t.  Hamilton,  2  Ind.  464,  holding  that 
if  r^resentations  were  fraudulently  made,  one  was  liable,  otherwise 
if  made  in  good  faith;  Wynne  y.  Allen,  7  Bazt.  31j6,  32  Am.  Rep. 
565,  holding  that  if  the  party  honestly  b^ieved  he  stated  the  truth 
he  is  not  liable;  Marsh  y.  Falker,  40  N.  Y.  569,  holding  that  false 
representations  as  to  the  credit  of  another  to  be  actionable  must  be 
known  to  be  false  or  must  convey  the  impression  of  actual  knowl- 
edge; Einstein  v.  Marshall,  58  Ala.  159,  25  Am.  Rep.  733,  holding 
that  if  a  person  recommends  to  a  wholesale  merchant  one  who  de- 
sires to  purchase  on  credit,  good  faith  requires  his  representation 
must  be  true;  Hubbard  v.  Briggs,  31  N.  Y.  529,  holding  it  is  not 
necessary  that  the  defendant  should  be  benefited  by  the  deceit  or  in 
collusion  with  the  party  benefited;  Young  v.  Hall,  4  Ga.  100,  hold- 
ing an  action  lies  against  one  who  gives  a  recommendation  of 
character  and  credit  to  another;  Addington  v.  Allen,  11  Wend.  402, 
holding  that  where  goods  were  sold  to  A.  upon  the  false  repre- 
sentation of  B.  as  to  A.'s  credit  an  action  lies  against  B.;  Wafer  v. 
Harvey  County  Bk.,  46  Kan.  608.  26  Pac.  1036,  holding  that  where 
the  fraud  consists  in  inducing  a  sale  of  goods  to  an  insolvent  from 
whom  the  misrepresenting  party  obtains  them,  the  seller  may  sue 
the  latter;  Bobbins  v.  Barton,  50  Kan.  126,  31  Pac.  686,  where  the 

representation  was  "  I  consider perfectly  good  for  a  bill  of 

goods  amounting  to ; "  Merchants*  Nat.  Bk.  v.  Sells,  3  Mo. 

App.  94,  where  a  party  identified  another  at  a  bank  and  he  was 
not  the  party  he  was  represented  to  be;  Nevada  Bk.  v.  Portland  Nat 
Bk.,  59  Fed.  344,  holding  a  national  bank  to  be  liable  for  fraudulent 
representations  through  its  cashier  to  another  bank  as  to  the  finan- 
cial responsibility  of  a  customer;  Merchants'  Nat  Bk.  v.  Armstrong, 
65  Fed.  940,  holding  that  to  make  one  liable  for  deceit  the  false  rep- 
resentations must  have  been  made  directly  to  the  party  injured; 
Ferson  v.  Sanger,  1  Wood.  &  M.  146,  F.  C.  4,752,  holding  that  there 
must  be  knowledge  to  charge  one  criminaliter  for  the  fraud  of  an 
agent  Cited,  generally,  in  discussing  the  question  of  fraud.  In 
Green  ▼.  Bryant  2  Ga.  70;  Campbell  v.  Kinlock,  9  Rich.  L.  310,  and 
Meyers  v.  Merillion,  118  Cal.  356,  50  Pac.  663.  And  see  valuable 
notes,  in  5  Am.  Dec.  212,  and  25  Am.  Dec.  44S,  450. 
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Fraud. —  If  an  act  immoral  and  designedly  Injarions  to  another, 
were  not  cognizable  and  punishable  by  our  laws,  our  system  of 
Jurisprudence  would  be  defective,  p.  94. 

Cited  in  Bean  y.  Herrick,  1^  Me.  265,  28  Am.  Dec.  177,  holding 
that  if  a  party  makes  a  false  affirmation,  although  he  has  no  in- 
terest he  is  likble;  Bristol  Mfg.  Go.  v.  Gridley,  28  Conn.  211,  holding 
that  an  assessor  was  liable  where  he  altered  an  assessment  list  so 
that  the  property  of  the  plaintiff  was  rated  higher  than  it  was  be- 
fore the  alteration. 

Evidence. —  Answer  responsive  to  the  bill  Is  evidence,  p.  94. 

Cited  and  affirmed  in  DiUy  v.  Barnard,  8  OiU  &;  J.  188,  holding 
an  answer  to  be  evidence  even  where  the  equity  of  the  complainant's 
biU  is  grounded  upon  the  allegation  of  fraud;  Jewett  v.  Cunard,  3 
Wood.  &  M.  294,  F.  C.  7,310,  where  the  question  was  whether  an 
answer  voluntarily  sworn  to  was  evidence;  Tufts  v.  Tufts,  3  Wood. 
&;  M.  467,  F.  C.  14,233,  citing  cases  on  the  point  without  deciding 
the  question;  Martin  v.  Martin,  13  Mo.  64,  where  an  executor  sued 
a  son  to  recover  a  slave  given  to  the  son  by  the  father,  the  plain* 
tiff  charging  that  the  slave  was  loaned  not  given. 

Guaranty. —  One  indorsing  bills  on  faith  of  guaranty  cannot  re- 
sort to  a  trust  fund  for  the  indemnity  of  the  guarantor,  both  the 
principal  and  guarantor  being  insolvent,  p.  97. 

Cited  and  relied  upon  as  authority,  in  Keene  Five  Cents  Say. 
Bk.  V.  Herrick,  62  N.  H.  176,  holding  that  a  payee  of  a  note  is 
entitled  to  have  a  mortgage  given  by  the  maker  to  his  surety  as- 
signed to  him;  In  re  Baldwin,  19  N.  B.  R.  52,  2  Fed.  Cas.  509,  hold- 
ing that  after  the  insolvency  of  either  the  principal  or  surety  the 
property  is  to  be  applied  upon  the  debt  for  which  the  surety  is 
bound;  Belcher  v.  Hartford  Bk.,  15  Conn.  383,  holding  it  was  the 
debt  that  was  to  be  protected,  and  however  it  may  be  modified 
or  into  whose  hands  it  may  come,  the  fund  accompanies  it;  New 
London  Bk.  v.  Lee,  11  Conn.  119,  27  Am.  Dec.  716,  holding  that 
the  security  for  a  debt  in  whose  hands  soever  it  may  be  is  held  for 
the  payment  of  such  debt. 

TruBt8.~0ne  taking  assignment  with  notice  of  a  trust  takes  It 
clothed  with  the  trust,  p.  97. 

Cited  in  Breedlove  v.  Stump,  8  Yerg.  270,  holding  that  to  con- 
stitute an  abandonment  of  a  trust  fund  there  must  be  a  clear  and 
decisive  act;  Wood  v.  Dummer,  3  Mason,  313,  F.  C.  17,944,  holding 
that  capital  stock  is  a  trust  fund  for  the  payment  of  the  bank  notes, 
and  may  be  followed  in  the  hands  of  stockholders. 

Trusts. —  One  for  whose  benefit  a  trust  is  created,  who  is  to  be 
the  ultimate  receiver  of  the  money,  may  mfLintain  a  suit  in  equity 
to  have  it  paid  directly  to  himself,  p.  97. 
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Cited  and  principle  affirmed  and  applied  In  Rodney  v.  Shank- 
land,  1  Del.  Ch.  47,  12  Am.  Dee.  75,  holding  that  a  person  for  whose 
benefit  a  trust  is  created  may  enforce  it,  although  he  is  not  a  party 
to  it;  Trecothiek  y.  Austin,  4  Mason,  36,  41,  F.  C.  14,164,  holding 
a  cestui  que  trust  may  enforce  his  rights  directly  in  equity  not  only 
against  the  trustee,  but  against  all  others;  Homer  v.  The  Say- 
ings Bk.,  7  Conn.  484,  holding  that  where  security  is  giyen  for  the 
better  protection  of  a  debt  chancery  will  make  it  effectual  to  others 
who  are  entitled  to  the  debt;  King  y.  Harman,  6  La.  620,  621,  26 
Am.  Dec.  488,  489,  holding  that  a  bond  creditor  in  chancery  has 
the  benefit  of  all  counter-bonds  or  collateral  securities  giyen  by  the 
principal  to  the  surety;  Breedioye  y.  Stump,  3  Yersr.  263,  holding 
that  indorsers  of  negotiable  paper  were  entitled  to  the  benefit  of 
collateral  security  giyen  to  the  indorser;  Ray  y.  Proffet,  15  Lea, 
523,  holding  that  indemnity  or  collateral  security  giyen  by  a  debtor 
to  his  surety,  inures  to  the  benefit  of  the  creditors;  National  Bk. 
y.  Ridenour,  46  Kan.  713,  27  Pac.  152,  where  a  chattel  mortgage 
was  executed  by  a  firm  to  one  of  the  members  thereof  to  secure  a 
note  executed  by  the  members  of  the  firm  to  a  bank;  Sedam  y.  Wil- 
liams, 4  McLean,  54,  F.  O.  12,609,  holding  that  if  a  debtor  of  a  judg- 
ment debtor  agree  to  pay  the  judgment  creditor  he  may  be  decreed 
to  make  the  payment;  Duke  of  Cumberland  y.  Codrington,  3  Johns. 
Ch.261,8  Am.  Dec.  501,  holding  that  if  one  takes  a  conyeyance  subject 
to  a  mortgage  coyenantlng  to  indemnify  the  grantor,  and  haying 
paid  off  part  dies,  the  land  was  primarily  to  be  resorted  to  for  the 
residue. 

Distinguished  in  McConnell  y.  Dickson,  43  111.  108,  holding  that 
where  a  security  pays  a  debt  he  has  no  right  in  equity  in  the  first 
instance. 

Parties. —  The  incapacity  imposed  on  the  Circuit  Courts  to  pro- 
ceed against  any  person  residing  within  the  United  States,  but  not 
within  the  district.  Justifies  the  courts  in  dispensing  with  parties 
merely  formal,  p.  98. 

Cited  and  principle  applied  in  Abbot  y.  The  American  Hard  Bub- 
b^  Co.,  4  Blatchf.  492,  F.  C.  9,  holding  that  where  a  person  is 
beyond  the  reach  of  process,  the  court  will  dismiss  only  when  his 
presence  is  indispensable;  Heriot  y.  Dayis,  2  Wood.  &  M.  233,  F.  C. 
6,404,  holding  that  a  case  will  proceed  against  the  persons  appearing 
and  notified  without  prejudice  to  the  others  where  their  interests 
can  be  seyered;  Ribon  y.  Chicago,  etc.,  R.  R.  Co.,  16  Wall.  451, 
21  L.  369,  holding  that  where  a  decree  can  be  made  as  to  those 
present  without  affecting  those  absent  the  court  will  proceed;  Car- 
neal  y.  Banks,  10  Wheat.  188,  note,  6  L.  299.  note,  on  the  point  that 
parties  haying  been  improperly  made  defendants  cannot  affect  the 
jurisdiction  as  between  parties  properly  before  the  court;  Wood  y. 
Dayis,  18  How.  469, 15  L.  461,  where  the  real  parties  in  interest  were 
those  who  resided  out  of  the  State;  Harrison  y.  Urann,  1  Story, 
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66,  P.  C.  6»146.  holding  that  the  question  of  Jurisdiction  of  United 
States  courts  as  to  parties  can  only  apply  as  between  the  very  par- 
ties who  by  a  false  allegation  are  brought  within  their  jurisdiction. 
Cited  in  collection  of  authorities  on  the  point  that  Circuit  Court  sub- 
poena served  outside  the  court*s  territorial  jurisdiction.  Is  a  nullity, 
United  States  ▼.  Amer.  Lumber  Co.,  80  Fed.  311« 

Partiea. —  Where  essential  parties  are  not  before  the  court,  the 
court  wlU  not  make  a  decree,  p.  08. 

The  following  citations  affirm  and  apply  this  rule:  Hamilton  v. 
Savannah,  etc..  By.  Co.,  40  Fed.  418,  holding  that,  notwithstanding 
the  act  of  congress  of  1838  and  rule  47  of  the  equity  practice,  no 
decree  can  be  made  involving  the  rights  of  an  omitted  party; 
California  v.  Southern  Pac.  Co.,  157  U.  8.  240,  30  L.  601,  15  S.  CL 
500,  holding  that  in  an  original  cause  in  the  Supreme  Court,  the 
court  would  not  proceed  in  the  absence  of  parties  whose  rights 
would  be  in  effect  determined,  though  not  technically  bound;  Porter 
V.  Clements,  3  Arl^  382,  holding  It  must  appear  that  the  ends  of 
justice  would  be  defeated  and  that  the  rights  of  the  abs^it  persons 
would  not  be  affected  before  the  court  will  proceed;  Florida  v. 
Georgia,  17  How.  508,  15  L.  200,  holding  that  the  United  States 
should  have  an  opportunity  to  be  heard  in  a  controversy  between 
States  to  establish  a  boundary;  Christian  v.  Atlantic,  etc.,  R.  R. 
Co.,  138  U.  S.  241,  33  L.  502,  10  S.  Ct  262,  holding  a  State  Is  an 
indispensable  party  to  any  proceeding  In  equity  to  subject  Its  prop- 
erty to  the  payment  of  its  obligations;  Tobin  v.  Walkinshaw,  McAll. 
20,  F.  C.  14,068,  holding  that  where  the  bill  prayed  for  cancellation 
of  conveyances  in  which  absent  parties  were  interested,  the  court 
had  no  jurisdiction;  Mahr  v.  Norwich  Union  Fire  Ins.  Co.,  127  N.  Y. 
461,  28  N.  E.  303,  holding  that  in  an  action  by  an  equitable  assignee 
of  a  policy  to  restrain  its  payment,  one  to  whom  the  insured  had 
assigned  it  absolutely  should  be  made  a  party;  Eyster  v.  Gaff,  2 
Colo.  241,  dissenting  opinion,  holding  the  assignee  in  bankruptcy 
must  be  a  party  in  a  suit  by  a  mortgagee;  Shields  v.  Barrow,  17 
How.  139,  140,  15  L.  160,  holding  a  compromise  executed  by  six 
persons  could  not  be  rescinded  in  an  action  against  two  only;  Gray 
V.  Larrlmore,  4  Sawy.  650,  2  Abb.  (U.  S.)  656,  F.  C.  5,721,  holding  that 
all  partners  or  their  representatives  are  indispensable  parties  to  a 
bill  to  dissolve  a  partnership  and  for  an  accounting;  Griffin  v.  Lovell, 
42  Miss.  404,  holding  that  on  a  bill  filed  by  an  executor  to  foreclose 
a  mortgage,  the  heirs  need  not  be  made  parties;  West  v.  Smith,  8 
How.  410,  12  L.  1134,  holding  that  on  a  bill  by  a  legatee  to  compel 
an  executor  to  sell  realty  to  pay  legacies  it  was  not  necessary  to 
make  a  special  devisee,  residing  out  of  the  State,  a  party;  West  v. 
Bandall,  2  Mason,  196,  198,  F.  C.  17,424,  8  Wheat.  457,  note,  5  L. 
660,  note,  the  court  being  of  opinion  that  heirs  could  not  sue  for  a 
distributive  share  without  making  the  other  heirs  or  next  of  kin 
parties;  Reese  v.  Bradford,  13  Ala.  844,  holding  that  if  the  absent 
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parties  sre  iwt  mere  passive  parties  to  tbe  decree,  equity  will  not 
proceed  without  thetn. 

Partle*.—  Instead  of  dismissing  a  bill  brought  to  a  hearing  with' 
out  proper  parties,  tbe  ccurt  may  give  leave  to  make  new  parties, 
p.  99. 

Cited  and  followed  In  Higbtower  v.  Mnstlan,  8  Qa.  Sll.  holding 
that  generally  b  bill  will  not  be  dismissed  for  want  of  proper  parties 
but  may  be  dliinilsseil;  Plcquet  v.  Swan,  [S  Mason,  571,  F.  C.  11,135, 
on  the  point  that  aismlssal  is  the  commoo  course  where  persons 
who  are  necessary  partlea  refuse  to  appear  and  the  court  csnnot 
reach  them  by  Its  process;  Bea^ley  t.  Shlvely,  20  Or.  510,  26  Pac. 
S4T.  where  It  appeared  from  the  record  that  tbe  real  merits  could 
not  be  determined  without  essentially  alTectlng  persons  not  parties 
and  the  court  dismissed  the  complaint;  Lucas  t.  Bank  of  Darlen. 
2  Stew.  328,  holding  that  If  the  case  were  with  tbe  appellant  a  dls- 
nilssal  generally  would  not  be  proper;  Sloan  t.  Sloan,  21  Fla.  598, 
where  a  defect  of  necessary  parties  which  existed  prior  to  the  decree 
appealed  from  was  discovered  on  appeal;  Fisher  t.  Rutherford,  1 
Bald.  194,  F.  G.  4.823.  on  tbe  point  that  parties  may  be  added  after 
the  reversal  of  a  final  decree  end  the  cause  Is  remanded  to  tbe 
Circuit  Court;  Poole  v.  Nixon,  9  Fet.  Appx.  HS.  19  F.  C.  996.  9  L.  307, 
where  there  was  a  bill  of  review  and  the  court  said  that  such  bills 
would  lie  only  In  favor  of  a  party  or  a  privy  to  the  original  suit; 
Alston  ▼.  Rowles.  13  Fla.  114,  where  an  appeal  prosecuted  by  the 
*'  dt^endants  now  living,"  omitting  Individual  names  and  by  a  legal 
repreaeatatlTe  of  one  who  was  a  party,  was  dismissed:  Baker  v. 
Biddle.  1  Bald.  416,  P.  C.  764,  holding  that  objection  to  the  Juris- 
diction for  want  of  proper  parties  may  be  made  at  the  hearing  or 
on  appeal. 

Eqnity,  being  rightfully  in  possession  of  a  cause,  will  proceed 
to  determine  tbe  whole  matter  In  controversy,  p.  89. 

Cited  and  appHed  In  Btow  v.  Barseman,  29  Ala.  403,  where  this 
principle  was  applied  on  a  bill  Bled  by  a  vendee  for  an  abatement 
of  the  price  on  account  of  misrepresentations;  Howards  v.  Selden, 
4  Hughes,  310.  S  Fed.  474,  where  a  Federal  court  haviiig  jurisdiction 
over  the  parties  before  it  granted  tbe  prayer  of  a  petition  though 
both  the  petitioner  and  respoodeni  were  residents  of  tbe  same  State; 
McLaren  v.  Stenpp,  1  Oa.  378,  and  Pryor  v.  Adams,  1  Call,  392,  botb 
holding  that  where  It  was  necessary  to  establish  an  account  equity 
would  grant  a  discovery  and  then  grant  the  appropriate  relief  con- 
sequent upon  it;  Lancy  v.  Randlett,  80  Me.  175,  6  Am.  St  Bep.  171, 
13  Atl.  687.  holding  that  equity  could  grant  relief,  even  though  the 
discovery  showed  the  proper  relief  to  be  an  award  of  damages; 
Magic  Ruffle  Co.  v.  Elm  City  Co..  14  Blatchf.  112,  F.  C.  8,950.  where 
the  court  having  granted  discovery,  proceeded  to  give  the  proper 
relief  In  damages;  Woodman  v.  Freeman,  25  Me.  545,  holding  Oat 
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relief  can  be  given  as  a  consequent  upon  discovery  only  upon  a  blU 
averring  the  facts  of  which  discovery  is  desired,  that  they  rest  In 
the  knowledge  of  defendant  alone  and  are  material;  Dowell  v. 
Mitchell,  105  U.  S.  432,  26  L.  1143,  on  the  point  that  where  juris- 
diction Is  taken  In  equity  of  a  legal  cause  of  action  because  of  some 
equitable  relief  which  cannot  be  granted,  equity  should  dismiss  the 
bill;  Real  Estate  Sav.  Inst  v.  CoUonious,  63  Mo.  295,  where  a  suit 
was  brought  to  set  aside  a  partition  sale  for  fraud;  Boland  v.  Ross, 
120  Mo.  216,  25  S.  W.  526,  holding  that  a  mortgagee  by  answering 
and  setting  up  his  mortgage  as  a  prior  lien  waives  the  objection 
that  the  cross-bill  is  not  germane;  Kent  v.  Curtis,  4  Mo.  App.  124, 
the  court  saying  that  where  the  principal  matter  of  controversy  is 
a  cause  of  action  at  law  it  should  be  settled  at  law  wherever  pos- 
sible; Magic  Ruffle  Co.  v.  Elm  City  Co.,  13  Blatchf.  158,  F.  C.  8,949, 
holding  that  a  bill  upon  a  license  under  a  patent,  although  no 
royalties  were  payable  and  the  patent  had  expired,  is  not  open  to 
the  objection  that  there  is  a  remedy  at  law  where  an  account  and 
discovery  are  necessary. 

Miscellaneous.— Cited  upon  the  point  as  to  the  jurisdiction  of 
Federal  courts  In  Pond  v.  Vt.  Valley  R.  R.  Co.,  12  Blatchf.  291, 
F.  C.  11,265;  Howard  v.  Cannon,  11  Rich.  Eq.  26,  75  Am.  Dec.  789; 
Romaine  ▼.  Union  Ins.  Co.,  28  Fed.  639. 

7  Cr.  99,  3  L.  281,  SCHOONER  CATHERINE  y.  UNITED  STATES. 

Appeals.— Appeal  will  be  dismissed  where  the  appellant  fails  to 
furnish  the  court  with  a  statement  of  the  points  of  the  case,  p.  99. 

Cited  in  Southern  Exp.  Co.  ▼.  Tan  Meter,  17  Fla.  796,  holding 
that  a  discussion  of  certain  errors  In  a  brief  is  an  abandonment  of 
others. 

7  Cr.  99,  3  L.  281,  BINGHAM  v.  MORRIS. 

Appeals.—  Motion  to  dismiss  appeal  for  failure  to  file  transcript  in 
time  will  be  denied  where  the  transcript  was  filed  before  the  motion 
was  made,  p.  99. 

Cited  and  applied  in  Kimball  Lumber  Co.  ▼.  Ruge,  26  Fla.  61,  7  So. 
874,  and  Lake  ▼.  Hancock,  29  Fla.  837,  11  So.  97,  in  both  cases  a 
motion  being  made  to  dismiss  because  the  appellant  had  not  filed 
his  transcript  on  the  first  day  of  the  term;  Armijo  v.  Abeytia,  5 
N.  Mez.  538,  25  Pac.  778,  where  a  transcript  was  not  filed  within  ten 
days  before  the  first  day  of  the  term  as  prescribed  by  statute;  West 
Chicago  St  Ry.  Co.  v.  Ellsworth,  77  Fed.  665,  46  U.  S.  App.  603, 
where  the  rule  was  applied  in  a  motion  to  dismiss  a  cause  in  the 
Circuit  Court  of  Appeals;  Altenberg  v.  Grant,  83  Fed.  981,  54  U.  S. 
App.  815,  holding  that  a  writ  of  error  will  not  be  dismissed  by  the 
Circuit  Court  of  Appeals  because  return  was  not  made  until  one  day 
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after  It  was  returnable;  Sparrow  v.  Strong.  3  Wall.  103.  18  L.  49, 
where  a  record  was  filed  and  a  cause  docketed  before  a  motion  to 
dismiss  was  made;  Walker  y.  Tiffin  Mining  Co.,  2  Ck>lo.  92,  holding 
that  a  demurrer  subsequent  to  the  expiration  of  the  rule  was  in 
time  if  filed  before  any  steps  were  taken. 


7  Cr.  100-107,  3  li.  282,  SLOOP  ACTIVE  y.  UNITED  STATES. , 

Bmbargo.— Departure  from  a  port  without  a  clearance  is  neces- 
sary to  justify  a  seizure  under  the  embargo  act  of  1808,  and  m 
yessel  leaving  a  wharf  without  a  clearance  under  si^spicious  circum* 
stances  is  not  liable  to  forfeiture  where  she  was  seized  in  port,  p.  106b 

Cited  in  United  States  y.  The  George  Darby,  25  Fed.  Cas.  1288, 
holding  that  a  yessel  has  not  departed  on  her  yoyage  until  she  fs 
outside  the  liinits  of  the  harbor;  United  States  y.  One  Hundred  and 
Twenty-nine  Packages,  27  Fed.  Cas.  288,  holding  a  shipment  of 
goods  in  violation  of  the  statutes  i$  an  overt  act,  and  sucli  goods 
are  "  proceeding  to  "  the  interdicted  port 

Bmbargo.—  Cargo  not  belonging  to  the  owner,  master  or  mariners 
Is  exempt  from  forfeiture  where  the  vessel  departs  without  a  clear- 
ance, the  goods  being  liable  to  no  duty,  p.  107. 

Bmbargo.— Licensed  vessel  employed  in  a  trade  other  than  that 
for  which  she  was  licensed  is  subject  to  forfeiture,  pp.  100,  107. 

Cited  and  rule  applied  in  United  States  v.  The  Paryntha  Davis,  8 
Ware,  162,  F.  C.  16.004,  holding  that  a  vessel  with  a  cod-fishing 
license  may  take  mackerel  for  bait,  but  if  she  engages  in  this 
fishery  she  is  liable;  The  Nymph,  1  Ware,  262,  F.  C.  10,389,  and  The 
Schooner  Nymph,  1  Sumn.  518,  F.  C.  10.388,  both  holding  the  word 
'^ trade"  is  equivalent  to  employment  or  business  and  that  cod 
fishing  was  a  trade;  The  Boat  Eliza,  2  Gall.  10,  F.  C.  4,346,  holding 
that  if  a  vessel,  licensed  for  the  fisheries,  be  engaged  in  an  illegal 
traffic,  she  is  liable;  The  Ocean  Bride,  1  Hask.  339,  340,  F.  C.  10,404, 
holding  that  a  vessel  licensed  for  the  fisheries,  which  brings 
merchandise,  is  liable;  The  Willie  G.,  1  Hask.  260,  F.  C.  17,762,  hold- 
ing that  a  vessel  sailing  under  a  fishing  license  may  touch  at  a 
foreign  port  and  procure  supplies;  Schooner  Two  Friends.  1  Gall.  121, 
F.  C.  14,289,  holding  that  a  vessel  licensed  for  the  fisheries  taking 
on  board  goods  for  an  illicit  voyage  is  subject  to  forfeiture; 
Schooner  Three  Brothers,  1  Gall.  144,  F.  C.  14.009.  holding  that  a 
purchase  and  taking  on  board  of  fish  was  a  trading. 

Distinguished  \n  The  Boat  Swallow,  1  Ware.  24,  F.  C.  13,666, 
holding  that  the  taking  of  a  few  cattle  as  a  neighborly  act  is  not 
engaging  in  trade;  United  States  v.  The  Reindeer,  27  Fed.  Cas.  764, 
766,  holding  that  a  vessel  licensed  to  catch  cod  will  not  be  forfeited 
for  catching  mackereL 
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7  Cr.   107,   108,  8  L.  284,  THE  CLARfSSA  CLAIBORNE  HAW- 
THORN V.  UNITED  STATES. 

Admiralty.— Commission  to  take  depositions  to  be  nsed  in  the 
Supreme  Court  will  be  granted  In  an  admiralty  case,  p.  107. 

Cited  In  Vanderheyden  y.  Reld,  Hopk.  Ch.  468,  on  the  point  that  a 
cause  on  appeal  In  admiralty  Is  reheard;  Souter  y.  Baymore,  7  Pa.  St 
418,  47  Am.  Deo.  519,  where  the  court  said  that  an  Information  filed 
In  the  Inferior  may  be  amtnded  In  the  superior  tribunal;  Nickels  y. 
Griflln,  1  Wash.  Tr.  396,  dissenting  opinion,  where  there  was  a 
motion  to  strike  from  the  flies  certain  d^)osition8  filed  by  appellant; 
hi  the  note  to  The  Argo,  2  Wheat.  289,  4  L.  241,  holding  that  the 
provision  in  the  judiciary  act  aa  to  taking  depositions  de  bene  ease 
.did  not  apply  to  cases  pending  in  the  Supreme  Court. 

7  Cr.  108-112,  3  L.  284,  UNITED  STATES  V.  GOODWIN. 

Appeals.— Where  a  cause  was  removed  from  the  District  Court 
to  the  Circuit  Court  by  writ  of  error,  the  Supreme  Court  cannot 
.  review  the  judgment  of  the  Circuit  Court  upon  a  writ  of  ^trar  or 
otherwise,  p.  109. 

The  following  citations  affirm  and  apply  this  principle:  The 
Pueblo  Case,  4  Sawy.  580,  F.  C.  12,316,  holding  that  the  appellate 
jurisdiction  of  the  Supreme  Court  existed  only  in  those  cases  in 
which  it  was  expressly  granted;  Baker  v.  Biddle,  1  Bald.  403,  406, 
F.  C.  764,  saying  that  Federal  courts  are  of  limited  jurisdiction, 
•  which  must  be  exercised  in  the  mode  pointed  out;  in  the  note  to 
United  States  v.  Tenbrock,  2  Wheat  259.  4  L.  234,  where  a  writ  of 
error  from  the  Circuit  Court  in  an  action  removed  there  from  a 
District  Court  by  writ  of  error  was  dismissed;  United  States  ▼. 
Gordon,  7  Cr.  288,  3  L.  347,  holding  the  same  as  the  principal  case; 
Sarchet  v.  United  States,  12  Pet  144,  9  L.  1033,  where  the  defendant 
in  an  action  on  a  bond  for  duties  appealed  to  the  Circuit  Court; 
Merrill  v.  Potty,  16  WaU.  342,  21  L.  499,  holding  p<rwer  to  re-examine 
decrees  of  Circuit  Courts  removed  there  by  appeal  from  the  District 
Court  was  conferred  by  the  twenty-second  section  of  the  judiciary 
act;  Holmes  v.  Jennlson,  14  Pet  621,  10  L.  623,  holding  that  a 
writ  of  error  does  not  lie  from  the  Supreme  Court  to  a  State  court 
to  revise  proceedings  on  habeas  corpus;  United  States  v.  Circuit 
Judges,  3  Wall.  679,  18  L.  114,  dissenting  opinion,  holding  that  a 
decree  of  the  Circuit  Court  in  a  proceeding  to  settle  private  land 
claim  was  subject  to  appeal;  United  States  v.  Nourse,  6  Pet  495-497. 

8  L.  476, 477,  holding  that  there  is  no  provision  to  authorize  an  appeal 
from  the  judgment  or  decree  of  the  District  Court  to  the  Circuit 
Court;  United  States  v.  Wonson,  1  Gall.  6,  7,  F.  C.  16,750,  holding 
that  no  appeal  lies  from  the  District  to  the  Circuit  Court  except  in 
civil  cases  in  admiralty  and  maritime  jurisdiction  and  that  a  writ 
of  error  is  the  proper  process  In  common-law  actions;  Ex  parte 
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Crane,  S  Pet.  2M.  S  L.  08.  dissenting  opinion.  tioIdlDg  tbe  Supreme 
Conrt  can  compel  tlie  circuit  Judge  to  sisn  a  bill  of  exceptions. 

App—la.—  An  appeal  Is  a  civil-law  process  and  removes  a  cause 
entirely,  subjecting  the  iavr  and  fact  to  a  review  and  retrial;  a  writ 
ot  error  la  a  common-law  process  and  removes  for  reexamination 
notblng  but  the  law,  p.  111. 

This  holding  affirmed  and  relied  upon  In  Dower  v.  Ricbarda.  151 
U.  S.  66a.  38  L.  307.  14  S.  CL  454,  where  tbe  court  held  that  tbe 
Supreme  Court  cannot,  upon  a  writ  of  error  to  the  highest  court  of 
a  State,  review  Its  Judgment  upon  a  question  of  fact;  Ex  parte 
Crane,  6  Pet.  2011,  8  L.  96,  dissenting  opioloa.  where  the  same 
principle  was  laid  down;  Cbrlstlanson  v.  Farmers'  Warehouse  Assn.. 
6  N.  Dali.  445,  67  N.  W.  302,  where  an  act  providing  tbat  cases  on 
appeal  shall  be  tried  anew  was  construed;  Bishop  v.  State.  43  Tex. 
400,  where  tbe  court  considered  tbe  efTect  of  errors  not  excepted  to; 
1)87  V.  Holland,  15  Or.  470,  15  Fac.  859.  diasentlnfc  opinion,  holding 
that  an  appeal  from  a  decree  did  not  break  It  up,  that  nntil  annulled 
or  reversed  It  was  binding;  Garter  v.  Buchanan.  2  Ga.  339,  holding 
a  writ  of  error  will  not  lie  for  errors  committed  upon  tbe  trial  of  a 
cause  before  the  petit  Jury,  where  an  appeal  la  pending:  Crane  v. 
Reeder,  28  Sfich.  535,  15  Am.  Rep.  230,  on  tbe  meaning  of  the  words 
'■  trial  "  and  "  bearing." 

?  Or.  112,  3  L.  286.  WHELAN  t.  UNITfD  STATES. 

AdaUralty.—  Seizure,  for  breach  of  Federal  law,  of  vessel  on 
waters  navigable  from  the  sea  for  vessels  of  ten  or  more  tons 
burden,  is  an  admiralty  cause,  triable  without  a  jury,  p.  112. 

Cited  In  Tbe  Meteor.  17  Fed.  Caa.  180,  applying  tbe  rule  to  a  libel 
of  forfeiture  against  a  vessel  upon  such  waters;  Tbe  Wave,  Blatcbf. 

6  H.  240.  r.  C.  17.297,  on  the  point  that  violations  of  the  revenue 
laws  la  the  waters  of  bays,  harbors,  etc.,  are  in  their  nature  cases 
of  admiralty  Jurisdiction;  United  States  v.  Arms  and  Ammunition, 
24  Fed.  Cas.  863,  holding  tbat  Jurisdiction  in  admiralty  Includes 
c-ases  of  selsure  and  forfeiture  on  tide  waters  without  as  well  aa. 
within  tbe  United  States. 

Distlngnlsbed  In  Waring  v.  Clarke.  5  How.  486,  12  L.  247.  dls-. 
sentlDg  opinion,  tbe  case  holding  that  in  cases  of  torts  or  coiUtlons 
on  the  high  seas  or  within  the  ebb  and  flow  of  tbe  tide,  adminUI^ 
has  Jurisdiction,  although  it  was  Infra  corpus  comltatns. 

7  Cr.  113-115,  3  L.  280,  UNITED  STATES  v.  BRIO  BLIZA. 
BmbarKO.— Vessel  proceeding  to  a  foreign  port  tn  violation  of  the 

embargo  act  la  liable  to  selsure  on  her  return,  p.  US. 

Cited  In  Tbe  Brig  Short  Staple,  1  Gall.  110,  P.  0.  12,813,  holding 
that  a  registered  vessel  is  within  the  prohibition  of  tbe  third  section 
of  the  act  of  the  9th  of  January,  180S,  chapter  8;  Smith  t.  United 
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States,  1  Gall.  267,  F.  G.  13,122,  holding  that  in  debt  for  the  penalty 
undet  the  embargo  act,  it  need  not  be  averred  that  the  vessel  and 
cargo  have  not  been  and  could  not  be  seized;  Betz  v.  Maler,  12  Tex. 
Civ.  App.  220,  33  S.  W.  711,  construing  the  words  "  trade  or  pro- 
fession." 

Distinguished  in  United  States  v.  Woolsey,  28  Fed.  Gas.  769,  hold- 
ing that  the  declaration  need  not  aver  the  arrival  of  the  vessel  at  a 
foreign  port;  IngersoU  v.  Jackson,  14  Mass.  110,  where  the  claimant 
was  a  bona  fide  purchaser  and  purchased  the  vessel  before  it  was 
seized. 

7  Or.  115,  116,  3  L.  287,  UNITED  STATES  v.  CROSBY. 

Conflict  of  laws.—  The  title  to  land  can  be  acquired  and  lost  only 
in  the  manner  prescribed  by  the  law  of  the  place  where  such  land 
is  situated,  p.  116. 

Subsequent  citing  cases  have  affirmed  and  variously  applied  this 
doctrine.  Brine  v.  Insurance  Co.,  96  U.  S.  635,  24  L.  861,  and 
Houghton  V.  Page,  2  N.  H.  46,  on  the  point  that  deeds  or  devises 
are  governed  by  the  law  of  the  place  where  they  are  to  be  exe- 
cuted; Vaughan  v.  Phebe,  Mart  &  Y.  24,  17  Am.  Dec.  779,  holding 
the  decisions  of  a  State  as  to  lands  within  it  would  not  be  ques- 
tioned by  any  other  tribunals;  Zug,  In  re,  30  Fed.  Gas.  948,  16  N. 
B.  B.  280,  and  Mo.,  etc.,  T.  Go.  v.  Krumseig,  77  Fed.  40,  40  U.  S. 
App.  620,  the  court  saying  in  both  cases  that  as  to  questions  touch- 
ing the  tenure  of  realty,  the  Federal  courts  are  governed  by  the 
laws  and  decisions  of  the  local  tribunals;  Doyle  v.  Maguire,  38  Iowa, 
412,  the  court  saying  that  this  rule  applies  not  only  to  the  form 
and  manner  of  the  conveyances,  but  to  the  rights  of  the  parties 
and  their  capacity  to  contract;  Chappell  v.  Jardlne,  51  Conn.  66, 
holding  that  a  mortgage  of  land  at  the  time  within  the  State  of 
New  York,  but  which  on  an  adjustment  became  part  of  Vermont, 
is  governed  by  the  laws  of  New  York;  Schley  v.  Pullman  Car  Co., 
120  U.  S.  68U,  30  L.  791,  7  S.  Gt.  732,  where  the  question  was  as  to 
whether  a  married  woman  joined  with  her  husband  in  a  convey- 
ance within  the  meaning  of  the  statute;  Thompson  y.  Kyle,  39 
Fla.  594,  63  Am.  St  Hep.  196,  23  So.  16,  where  a  married  woman 
executed  a  mortgage  on  land  in  another  State,  although  by  the 
law  of  her  domicile  she  could  not  execute  a  mortgage;  Hoadley 
Y.  Stephens,  4  Neb.  435,  holding  that  a  deed  in  another  State  was 
not  admissible  without  evidence  that  it  was  executed  according  to 
its  laws;  Taylor  v.  Benham,  5  How.  273,  12  L.  149,  on  the  point 
that  the  necessity  for  recording  sales  depends  entirely  upon  the 
local  laws:  Burbank  v.  Conrad,  96  U.  S.  298,  24  L.  726,  dissenthag 
opinion,  where  th<»  court  considered  the  effect  of  a  conveyance 
without  registration;  Klinck  v.  Price,  4  W.  Va,  9,  6  Am.  Rep.  269, 
holding  that  a  contract  for  a  loan  secured  by  conveyance  executed 
in  New  York  is  governed  by  the  laws  of  that  State;  Allen  v.  Allen, 
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l»  UaJ.  itw,  30  Pac.  215.  boldlDg  the  right  to  redeem  was  Koverned 
b;  the  laws  ot  the  Htate  where  the  land  was  situated;  Bentle?  t. 
Wbltteiuore,  18  N.  J.  Bq.  373,  holding  a  preferealtal  assignment, 
valid  where  made,  to  be  Told  as  to  lauds  situated  In  New  Jersey; 
Sneed  t.  Kwlng.  5  J,  J.  Mareh.  465,  22  Am.  Dec,  47;  Kerr  v.  Moon. 
9  Wheat.  670,  6  L.  103,  and  Calloway  T.  Doe.  1  Blackf.  .372.  all 
holding  a  will  moBt  ronform  to  the  laws  of  the  State  where  the 
realty  was  situated;  Byre  t.  Storer,  37  N.  H.  121,  boldlag  tbat  in 
respect  to  wills,  tbe  law  of  the  place  goyemed  as  to  the  capacity 
to  devise  and  the  forms  necessary;  Irving  v,  McLean,  4  Blackf,  53. 
and  Bchultz  v.  Pnlver,  11  Wend.  803,  on  the  point  that  personalty 
!b  disposed  of  and  distributed  according  to  tbe  law  of  the  domicile. 
Cited  and  principle  followed  also  Id  Robs  v.  Bobs,  129  Mass.  245, 
37  Am.  Bep.  3^,  holding  that  capacity  of  succession  or  Inheritance 
was  determined  by  the  law  of  tbe  domicile;  De  Vaugh  t.  Hutchin- 
son, ]IJ5  V.  a.  570.  41  L.  829,  17  8.  Ct.  462,  where  a  will  devlalng 
real  estate  In  the  District  of  Columbia  was  construed;  McCormlck 
V.  Snlllvant,  10  Wheat  202,  6  L.  303,  holding  tbat  the  probate  of 
a  will  of  lands  In  one  State  does  not  affect  tbe  title  of  real  property 
In  another;  Crusoe  v.  Butler,  36  Hiss.  107,  holding  tbat  a  will  conid 
not  pass  title  to  land  situated  in  another  State  unless  admitted  to 
probate  there;  Hutcblnson  v.  State  Bank,  12  Met.  424,  where  tbe 
court  aald  that,  where  It  was  necessary  to  make  title  to  real  estate 
tbroug'b  an  executor,  It  mast  be  by  letters  from  some  probate  court 
In  that  Btate;  Wills  v.  Gowper,  2  Ohio,  128,  where  tbe  court  said 
tbat  a  sale  of  realty,  by  an  admlnlBtrator  without  tbe  State  an- 
tbortzlng  It,  Is  inoperntive;  Heydock's  Appeal,  7  N.  H.  502,  holding 
that  an  executor  was  liable  for  the  proceeds  of  the  Bale  of  laud  in 
another  State  as  pereonalty;  Mai;I]l  v.  Brown,  16  Fed.  Cas.  447, 
where  tbe  question  was  as  to  the  validity  of  a  charitable  bequest; 
Seaman  v.  Cooh,  14  111.  606,  where  the  court  examined  the  statutea 
of  Kew  York  to  determine  whether  a  tni^t  existed;  Commercial 
Bank  V.  Jackson,  7  S.  Dak.  140.  03  N.  W.  550,  where  a  deed  and 
declaration  of  tmst  were  execnte^  'a  Indiana,  where  the  transac- 
tion was  void,  and  subsequently  a  new  deed  was  execnted  In  Illinois, 
wbere  It  was  valid;  Corrle's  Case,  2  Bland  Ch.  409,  citing  autbon- 
ties  and  dlacnaslng  the  validity  of  marriages;  Allen  v.  Allen,  9S 
Cal.  IWI,  80  Fac.  :>14,  on  the  point  that  laws  of  a  State  existing 
at  tbe  time  a  contract  Is  made  must  be  read  as  a  part  of  the  con- 
tract Cited  generally  in  Langdon  v.  Sherwood,  124  U.  8.  82,  31 
ii.  84fi,  8  S.  Ct  431,  construing  an  act  giving  a  judgment  for  tbe 
conveyance  of  land  the  same  effect  as  a  conveyance;  United  States 
V.  Ames,  1  Wood.  A  M.  80,  F.  C.  14,441,  considering  the  rights  and 
remedies  of  tbe  United  States  owning  lands;  Tarpey  v.  Desert 
Salt  Co.,  5  Utah,  212,  14  Pac.  340.  discussing  tbe  elect  of  want  of 
atteatatiou  to  a  deed.    Bee  also  3  Wheat.  220,  note,  3  L.  375,  note. 

Miscellaneous.—  Cited  erroneously  Id  United  Btatea  r,  Mackenzie 
26  Ked.  Cat.  1i:A). 
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7  Cr.  116-147,  3  L.  287,  SCHOONER  EXCHANGE  v.  McPADDON. 

Jurisdiction.— Jurisdiction  of  a  nation  within  its  own  territory 
Is  necessarily  exclusive  and  absolute;  it  is  susceptible  of  no  limita- 
tion not  imposed  by  itself,  p.  136. 

Cited  to  this  point  in  People  v.  Tyler,  7  Mich.  234,  where  a  de- 
fendant was  indicted  for  a  murder  on  an  American  vessel,  in  for- 
eign waters;  People  v.  McLeod,  25  Wend.  284,  1  Hill,  417,  37  Am. 
I>ec.  347,  holding  that  a  British  subject  was  liable  to  be  proceeded 
against  criminally  in  the  State  oC  New  York;  The  Chinese  Exclu- 
sion Case,  130  U.  S.  604,  32  L.  1075,  9  S.  Ct  629,  holding  that  the 
act  of  October  1,  1888,  excluding  Chinese  laborers,  was  constitu- 
tional; In  re  Debs,  158  U.  S.  679,  39  L.  1101,  15  S.  Ct  904.  on  the 
point  that  the  United  States  government  had  jurisdiction  over  every 
foot  of  soil  within  its  territory. 

JuTiBdiction.— National  ships  of  war  entering  the  port  of  a 
friendly  power  open  for  their  reception  are  to  be  considered  as 
exempted  by  the  consent  of  that  power  from  its  jurisdiction,  p,  145. 

The  following  citing  cases  atnrm  and  variously  apply  this  doc- 
trine; United  States  v.  Wong  Kim  Arit,  169  U.  S.  683,  684,  685,  686, 
687,  42  L.  903,  904,  18  S.  Ct.  470,  471,  on  the  point  as  to  the  extent 
of  the  jurisdiction  of  a  nation  and  the  exemptions  from  it;  The 
Sautissima  Trinidad,  1  Brock.  497,  F.  C.  2,568,  holding  that  this 
exemption  is  granted  only  on  condition  that  the  sovereignty  shall 
be  respected;  Walley  v.  Schooner  Liberty.  12  La.  101,  32  Am.  Dec, 
115,  holding  that,  while  Texas  and  Mexico  were  at  war,  Texas  was 
to  be  regarded  as  a  sovereign  and  her  armed  vessels  entitled  to 
our  hospitality;  The  Pizarro  v.  Matthias,  19  Fed.  Cas.  787,  788, 
holding  that  a  foreign  ship  of  war  is  not  liable  to  arrest  on  process 
for  a  wrongful  collision;  L'lnviacible,  1  Wheat.  252.  4  L.  84,  hold- 
ing that  the  courts  cannot  redress  torts  on  the  high  seas  by  a 
cruiser  of  a  foreign  and  friendly  power;  Lee  v.  Kaufman,  3  Hughes, 
102,  F.  C.  8,191,  holding  that  courts  may  take  cognizance  of  actions 
affecting  the  personal  property  of  a  sovereign  power  under  certain 
circumstances;  Wildenhus'  Case,  120  U.  S.  11,  30  L.  567,  7  S.  €Jt 
387,  and  People  v.  Tyler,  7  Mich.  209,  74  Am.  Dec  706,  en  the 
point  that  a  private  ship  entering  the  port  of  a  foreign  country  is 
subject  to  its  laws;  United  States  v.  Diekelman,  92  U.  S.  626,  23 
L.  745,  holding  that  a  vessel  visiting  blockaded  ports  assents  to  the 
conditions  of  the  blockade;  Brown  v.  Duchesne,  2  Curt.  872,  F.  O. 
2.004,  holding  that  patent  laws  were  not  intended  to  apply  to  a 
vessel  of  a  foreign  friendly  nation;  Clarke  v.  New  Jersey  S.  N.  Co., 
1  Story,  542,  F.  C.  2,859.  holding  that  in  all  proceedings  In  rem, 
when  admiralty  had  jurisdiction  over  the  thing  ,it  was  unimport- 
ant to  whom  it  belonged;  United  States  v.  Wilder,  3  Sumn.  816,  816. 
F.  C.  16,694;  Briggs  v.  Light  Boats,  11  Allen,  184;  I^ng  v.  Tampico, 
16  Fed,  494,  496,  all  proceedings  to  enforce  claims  against  the 
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government;  Stanley  v.  Bcbwalby,  162  U.  S.  27a,  40  L.  965,  16  S. 
Ct.  761,  holding  no  officer  was  authorized  to  waive  the  exemption 
of  the  United  States;  United  States  v.  Lee,  106  U.  8.  235,  249,  25U 
27  L.  187,  192,  1  S.  Ct.  273,  280.  285,  286,  dissenting  opinion,  dis- 
cussing the  liability  of  officers  of  the  United  States;  Stanley  v. 
Schwalby,  147  U.  S.  513,  37  L.  261,  13  S.  Ct  420,  an  intervention 
by  way  of  suggestion  by  the  United  States  attorney;  Middlebrooks 
V.  Springfield  F.  Ins.  Co.,  14  Conn.  308,  discussing  the  liability  of 
the  stockholders  of  a  foreign  corporation;  The  Willamette  Valley, 
62  Fed.  305,  holding  a  steamship  of  an  insolvent  corporation  in  the 
possession  of  a  receiver  was  not  exempt  from  Judicial  process. 

Distinguished  in  The  Santissima  Trinidad,  7  Wheat.  352,  5  L. 
471,  holding  that  the  exemption  of  foreign  public  ships  does  not 
extend  to  their  prize  ships,  or  goods  captured  in  violation  of  our 
neutrality;  United  States  v.  Lee,  106  U.  S.  209,  27  L.  178,  1  8.  Ct 
251,  where  the  doctrine  that  the  United  States  cannot  be  sued  was 
examined  and  reaffirmed. 

International  law.— Ministers  and  other  representatives  of  for- 
eign powers  are  entitled  to  immunity  from  the  general  local  law, 
p.  138. 

Jurisdiction.— A  sovereign  granting  a  free  passage  through  his 
dominions  to  a  foreign  army  waives  all  Jurisdiction  over  the  troops 
during  their  passage,  p.  140. 

Cited  in  Dow  v.  Johnson,  100  U.  S.  165,  25  L.  635,  holding  that  an 
officer  during  the  Rebellion  was  not  liable  for  injuries  from  his 
military  acts;  Coleman  v.  Tennessee,  97  U.  S.  515,  516,  note,  24  L. 
1122,  holding  the  same. 

Miscellaneous.-  Cited  in  South  Carolina  v.  Wesley,  155  U.  S.  544, 
39  L.  254,  15  S.  Ct.  231,  on  the  point  that  the  Circuit  Court  ought 
not  to  arrest  proceedings  on  a  mere  suggestion  of  the  attorney- 
general. 


7  Cr.  147-152,  3  L.  297,  FRE BLAND  v.  HERON. 

Account.—  When  one  merchant  sends  an  account  current  to  an- 
other in  a  different  country,  who  keeps  it  two  years  without  objec- 
tions, it  is  a  stated  account  and  his  silence  and  acquiescence  cast 
the  onus  probandi  on  him,  p.  151. 

Affirmed  upon  this  point  and  applied  in  Langdon  v.  Roane,  6  Ala. 
527,  41  Am.  Dec.  62,  holding  that  the  f/arty  receiving  an  account 
must  examine  it,  and  if  he  remains  silent  it  becomes  an  account 
stated;  Bainbridge  v.  Wllcocks,  1  Bald.  540,  F.  C.  755,  and  Baker 
v.  Biddle,  1  Bald.  418,  F.  C.  764,  both  holding  that  if  an  account 
is  retained  an  unreasonable  time  without  objection  it  becomes  a 
stated  account;  Swayze  v.  Swayze,  37  N.  J.  Eq.  188,  where  the 
matters  were  equally  within  the  knowledge  of  both  and  the  settle- 
ment was  allowed  to  stand  for  five  years;  Baxter  v.  Waite,  2  Wash. 
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Tr.  238,  6  Pac.  431,  where  the  court  considered  as  to  whether  an 
account  stated  was  created  by  estoppel  and  reviewed  Instructions 
upon  the  question;  Lockwood  y.  Slevln,  26  Ind.  135,  on  the  point 
that  there  is  an  acquiescence  In  an  account  If  no  objection  Is  made 
after  several  opportunities;  Chapman  v.  Lee,  47  Ala.  156,  where  the 
court  considered  the  relevancy  of  evidence  to  prove  an  account 
stated;  Anding  v.  Levy,  57  Miss.  63,  34  Am.  Rep.  437,  where  the 
court  said  the  rule  as  to  stated  accounts  applied  only  in  contio- 
versies  between  merchants;  Shepard  v.  Bank  of  State  of  Missouri 
16  Mo.  151,  holding  that  there  is  no  reason  why  the  same  doctrine 
should  not  apply  to  other  persons;  Lockwood  v.  Thome,  11  N.  Y. 
174,  62  Am.  Dec.  83,  holding  an  account  stated  need  not  be  signed; 
Watson  V.  Lyle,  4  Leigh  (Va.),  249,  where  the  question  was  as  to 
whether  an  account  was  barred;  Roberts  v.  Totten,  13  Ark.  610, 
on  the  point  that  settled  accounts  may  be  impeached  for  fraud  or 
mistake;  Marye  v.  Strouse,  6  Sawy.  212,  5  Fed.  491,  where  the 
court  said  that  an  account  stated  could  not  be  opened  because  of 
an  Item  of  interest  not  recoverable;  Towns  v.  Birchett,  12  Leigh 
(Va.),  193,  on  the  point  that  retaining  an  account  did  not  conclude 
one  from  surcharging  and  falsifying  it;  St  Louis  v.  Alexander,  23 
Mo.  526,  holding  that,  in  a  bill  to  open  a  settled  account,  it  is  not 
sufficient  to  allege  generally  that  it  is  erroneous;  Porter  v.  Price, 
80  Fed.  660,  49  U.  S.  App.  304,  refusing  to  re-open  an  account  stated 
for  alleged  error  in  compounding  interest  thereon;  Allen-West  Ck)m. 
Co.  V.  Patillo,  90  Fed.  631,  holding  an  account  stated,  unobjected 
to  for  two  years,  cast  upon  the  defendant  the  burden  of  showing 
certain  commissions  charged  to  be  error.  See  also  valuable  note  in 
62  Am.  Dec.  88. 

Interest.—  It  is  error  for  a  commissioner,  in  stating  an  account, 
to  adopt  a  mode  of  calculating  interest  contrary  to  the  agreement 
of  the  parties,  p.  151. 

7  Cr.  152-156,  3  L.  299,  WELCH  v.  MANDEVILLB. 

Dismissal.— Motion  to  reinstate  a  case  dismissed  is  an  applica- 
tion to  the  discretion  of  the  court,  and  its  refusal  is  not  ground  for 
error,  p.  155. 

Cited  and  principle  applied  in  Trice  v.  Smith,  6  Yerg.  320,  and 
Marsh  v.  Graham,  6  Iowa,  78,  both  holding  that  a  writ  of  error 
will  not  lie  on  refusal  to  reinstate  after  a  voluntary  nonsuit;  Ring- 
gold's Case,  1  Bland  Ch.  9,  on  the  point  that  there  can  be  no  writ 
of  error  for  refusal  to  reinstate  after  a  nonsuit  or  dismissal;  An- 
drews V.  Central  Nat.  Bk.,  77  Md.  27,  25  Atl.  917,  where  there  was 
a  dismissal  by  the  legal  plaintiff  and  a  motion  by  the  equitable 
plaintiff  to  reinstate;  Hazleton,  etc.,  Co.  v.  Citizens'  St  Ry.  Co ,  72 
Fed.  828,  holding  that,  after  a  direction  for  a  decree,  a  stranger 
will  not  be  given  leave  to  file  a  supplemental  bill;  Welch  v. 
County  Court,  29  W,  Va.  68,  holding  the  doctrine  that  discretionary 
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m&tters  will  not  be  rcTlewed  muet  be  limited  to  mattera  purely 
of  diBcretfon,  or  such  as  cannot  do  Injury;  Stephenson  v.  Mansony, 
4  Ala.  820,  bedding  an  order,  striking  a  cause  from  the  docket,  was 
not  reTlsable;  State  v.  Hunt,  4  La.  Ann.  439.  an  appeal  from  an 
order  oTerrnling  an  application  lor  a  new  trlnl;  In  the  note  to 
Carlisle  t.  Wilkinson,  12  Ind.  96,  where  a  motion  was  mode  to  set 
aside  a  defanlt;  State  t.  Brette,  0  La.  Ann.  660,  holding  the  conrt 
will  not  re-examine  a  decision  npon  a  gnestlon  of  fact. 

DIstlDgnlBbed  Id  (jllllland  t.  Bappleyea,  15  N.  J.  L.  143,  wher« 
the  conrt  said  that  error  might  be  assigned  on  snch  Intermediate 
prot-cedlnga  not  apparent  of  record  as  sbow  the  final  judgment  to 
l>e  erroneous. 

7  Vr.  IStt-lSg,  3  L.  300.  MABSTELLEB  t.  McLEAN. 

PlMullof .— Bepllcation  should  of  Itself  contain  a  fnll  and  com- 
plete answer  to  the  bar,  and  a  Joint  plea  which  Is  bad  affects  with 
its  consequences  all  tbe  parties  joining  In  It,  p.  158. 

Cited  In  Kerr  t.  Force,  3  Cr,  O.  O-  S3,  F.  C.  7,730,  upon  tbe  quali- 
ties of  a  replication:  Taylor  v.  Benham,  6  How.  268,  12  L.  145, 
holding  tbat  any  special  excuse  for  not  suing  wltbln  tbe  statutory 
time  should  be  set  up  In  tbe  original  bill  or  by  amendment  to  It; 
Ferrall  t.  Bradford,  2  Fla.  519,  50  Am.  Dec.  800;  Marsb  v.  Smltb. 
IS  N.  U.  3lil>,  and  Poulk  t.  Slocom,  S  Blacbf.  429,  on  the  point  tbat 
where  several  defendants  Join  In  a  plea.  It  It  la  bad  as  to  one  It  Is 
t>ad  as  to  all. 

Partlss. —  All  tbe  parties  In  a  suit  muet  be  competent  to  sue, 
otherwise  tbe  acUoD  cannot  be  supported,  p.  159. 

Cited  In  Pringle  t.  Uaw,  5  Serg.  &  B.  636,  holding  that.  If  a  widow 
Join  with  the  heirs  In  ejectment,  the  heirs  cannot  recover  alone. 

Ulatingulshed  In  Lytic  v.  State.  17  Ark.  GS2.  659,  holding  tbat  the 
dlaablltty  of  one  of  several  coplalntlffs  operated  neither  to  the 
advantage  nor  disadvantage  of  the  others. 

Statute  of  limitatlona.—  When  once  tbe  statute  of  limitations 
runs  against  one  of  tno  parties  entitled  to  a  Joint  action.  It  operates 
as  a  bar  to  such  action,  notwithstanding  tbe  disability  of  tbe  first 
party,  p.  159. 

The  citing  cases  show  that  tbis  principle  baa  been  variously 
affirmed  and  applied:  Dickey  r.  Armstrong,  1  A.  K.  Marsh.  41, 
holding  tbat  In  a  Joint  estate,  if  the  right  of  entry  Is  tolled  as  to 
some,  all  are  barred;  Hardeman  v.  Sims,  3  Ala.  751,  holding  It  was 
a  settled  rule  that  where  a  Joint  right  of  action  accrued  It  must 
exist  In  all  at  tbe  time  the  action  Is  brougbt;  Keeton  t.  Eeeton, 
20  Mo.  544,  holding  that  one  party  wbo  Is  saved  can  obtain  no 
relief  upon  a  bill  jointly  vltb  others  who  are  barred;  Allen  v. 
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FarringtoD,  2  Sneed,  534,  holding  that  an  action,  barred  as  to  one 
partner,  is  barred  as  to  a  nonresident  partner;  Chase  v.  Henry, 
IHQ  Mass.  582,  44  N.  E.  1>89,  55  Am.  St.  Rep.  426,  note,  dissenUng 
opinion,  the  court  presuming  it  would  malce  no  difference  that  one 
of  the  parties  lived  out  of  the  State;  Turner  y.  Debell,  2  A.  K. 
Marsh.  384,  holding  that,  if  one  executor  was  barred  from  suing, 
the  other  was  barred;  Jordan  y.  McKenzle,  30  Miss.  35,  where  the 
principle  was  applied,  in  an  action  by  distributees,  to  set  aside  an 
unauthorized  sale;  Shannon  v.  Dunn,  8  Blaclcf.  183,  holding  that 
it  is  no  answer  to  the  plea  of  the  statute  to  a  writ  of  error  that 
within  five  years  after  one  of  the  plaintiffs  arrived  at  age  it  was 
prosecuted;  State  v.  Wilson,  3  Harr.  356,  holding  a  husband  of  a 
h'gatee  may  appeal  and  the  right  is  barred  in  three  years  after 
marriage,  although  the  wife  was  an  infant;  Layton  v.  State,  4  Harr. 
20,  where  a  legatee  married  and  was  under  coverture  when  she 
attained  full  age  and  a  suit  was  brought  by  husband  and  wife 
within  three  years  afterwards;  Peters  v.  Jones,  35  Iowa,  519,  and 
Henry  v.  Stewart,  2  Hill's  L.  333,  Iwth  holding  that  the  minority 
of  one  party  will  not  save  those  who  are  of  full  age;  Orifflth  v. 
Huston,  7  J.  J.  Marsh,  390,  holding  that  the  disability  of  one 
parcener  did  not  waive  the  right  of  entry  of  others;  Barrow  v. 
Navee,  2  Yerg.  227,  228,  holding  that  upon  a  Joint  demise  by  ten- 
ants in  common,  if  one  is  barred  it  is  not  a  bar  to  all,  contra  in 
personal  actions  where  all  are  compelled  to  join;  Rldon  v.  Frlon, 

3  Murph.  (N.  G.)  578,  the  court  saying  that  the  parties  who  are  com- 
petent ought  to  take  care  of  the  interests  of  all;  Doe  v.  Keunoh, 
1  (^a.  380,  on  the  point  that  where  the  statute  has  begun  to  run 
its  operation  is  not  arrested  even  where  there  is  a  legal  impossi- 
bility to  assert  the  right;  Gross  v.  Disney,  95  Tenn.  596,  32  S.  W. 
633,  considering  what  one  relying  upon  a  disability  must  allege; 
Buel  V.  St.  Louis  Transfer  Co.,  45  Mo.  564,  discussing  the  relation 
of  an  amendment  to  a  pleading.  See  also  valuable  notes  In  36 
Am.  Dec.  77,  and  49  Am.  St.  Rep.  712. 

Distinguished  in  Doe  ex  dem.  v.  Barksdale,  2  Brock.  445,  F.  G. 
8,317,  saying  the  principal  case  rested  not  upon  the  rights  of  the 
parties,  but  the  form  of  the  pleading;  Shipp  v.  Miller,  2  Wheat.  324. 

4  L.  251,  where  the  court  drew  a  distinction  between  the  saving 
clause  in  the  statute  of  limitations  and  that  under  a  statute  requir- 
ing entries  of  land  to  be  surveyed  by  a  certain  time;  University  of 
Vermont  v.  Reynolds,  3  Vt.  557,  23  Am.  Dec.  241,  where  an  eject- 
ment was  brought  under  a  charter  from  the  State  making  a  grant 
of  land;  Moore  v.  Armstrong,  10  Ohio,  14,  36  Am.  Dec.  64,  the 
court  saying  that  in  the  principal  case  the  interest  was  joint  while 
in  the  case  under  consideration  the  interest  was  several  and  dis- 
tinct; Weare  v.  Burge,  10  Ired.  171,  holding  that  where  only  one  of 
several  tenants  in  common  of  a  negro  sued  in  tort,  the  statute 
could  not  operate  upon  him,  though  it  might  as  against  all  of  his 
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cotenanti;  eald  to  be  aeutralised  by  Doe  ex  dem.  t.  Barksdale,  In 
Jordan  v.  Thomtoa,  7  Ga.  S24,  &2S,  holding  that  wbere  one  of  two 
or  more  cotenants  was  l>arred,  ttiose  within  the  exception  may 
recover;  denied  In  Kill  t.  Wllaoo,  4  Rich.  L.  528.  &5  Am.  Dec.  700. 
holding  that  the  succeoslTe  mlnorltlea  of  cotenants  will  protect  the 
Interests  of  adnlt«;  Wilkms  t.  Philips.  3  Ohio,  BO,  17  Am.  Dec.  BTO, 
holding  that  where  one  party  to  a  writ  of  error  Is  within  the 
saTlng  clause  the  case  was  saved  as  to  all;  Sturges  t.  Longworth, 

I  Ohio  St.  502,  holding  that  where  the  InteresU  of  two  defendants 
are  joint,  the  disability  of  one  Inures  to  the  benefit  of  the  otber; 
Shate  T,  Wade,  5  Yerg.  10,  and  Masters  v.  Dunn,  30  Miss.  208,  270, 
272.  both  holding  that.  If  aD  be  under  a  disability  to  sue,  the  statute 
will  not  commence  running  nntU  the  disability  of  all  be  removed. 

7  Cr.  15B-164,  3  L.  801,  WELCH  t.  LINDO. 

Bills  and  iiot«a.—  Possession  of  a  note  b;  one  who  had  assigned 
tt  to  another  Is  hot  evIdeDce  that  It  was  the  propery  of  the  pos- 
sessor, p.  jna. 

cited  and  principle  applied  In  Bunt  v.  Stewart.  7  Ala.  527,  holding 
an  action  by  an  Indorser  cannot  be  supported;  Greenbough  v. 
Keyworth,  SO  Fed.  Caa.  1087.  holding  that  where  a  note  was  In- 
dorsed for  collection  the  Indorser  may  sue;  McCormlck  t.  Eckland, 

II  Ind.  'Uti,  on  the  point  that,  if  the  note  Is  In  the  bauds  of  an 
indorser,  the  presumption  Is  that  the  assignment  never  was  com- 
pleted: Mitchell  T.  Knller.  15  Pa.  St  Z70.  S3  Ajn.  Dec.  595.  holding 
a  note  specially  Indorsed  cannot  be  recovered  on  by  anyone  but  the 
special  Indorsee;  Davis  v.  Clirlsty,  8  Mo.  571.  holding  that  the 
erasure  of  the  assignment  on  a  bond  did  not  reinvest  title  In  the 
Assignor;  Robson  v.  Early,  1  Mart.  (N,  S.)  374,  holding  that  pos- 
session Is  not  evidence  of  property  In  a  note  which,  on  tuspection, 
appears  to  t>e  another's. 

Distinguished  In  Wood  v.  Berthoud,  4  3.  3.  Marsh.  320,  dissenting 
opinion,  on  action  by  an  intermediate  assignor;  Bell  v.  Morehend, 

3  A.  K.  Harsh.  101,  holding  that  an  assignor  of  a  note  negotiated 
In  bank,  acquiring  possession,  is  prima  facie  the  owner;  said  to 
be  overruled  In  principle  by  Dugan  v.  Dulled  States,  3  Wheat.  172. 

4  L.  SOU,  in  Norris  v.  Badger,  6  Cow.  455,  holding  that  an  inler- 
medtftte  Indorser  may  sue  a  previous  Indorser;  Kells  v.  Northwest- 
em  Live  Stock  Ins.  Co.,  64  Minn.  303,  58  Am.  St.  Rep.  544,  67  N. 
W.  216,  where  the  court  said  that  the  weight  of  authority  la  that 
pMsesslon  by  the  payee  of  a  note  specially  indorsed  Is  prima  facie 
evidence  of  ownership;  In  the  note  to  1  Am.  Dec.  275,  where  other 
cases  on  this  subject  are  cited;  Hanna  v.  Pegg,  1  Blackf.  185, 
approving  the  doctrine  of  Dugan  v.  United  States,  3  Wheat  172, 
4  L.  802,  and  holding  an  assignee  regaining  possessloD  Is  prima 
facie  owner. 
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Blllfl  and  notes.—  Under  indorsement  of  a  note  without  recourse, 
it  cannot  be  inferred  that  the  nominal  value  of  the  note  was  actu- 
ally paid,  p.  163. 

Cited  in  Watson  r.  Ghesire,  18  Iowa,  205,  209,  87  Am.  Dec.  884, 
o87,  holding  that  it  will  not  protect  the  assignor  from  liability 
for  fraud  in  the  assignment;  Cowles  v.  Harts,  3  Conn.  522,  where 
the  payees  of  a  bill  indorsed  it.  "Pay  G.  C,  or  order,  without 
recourse  to  us."  See  note  to  87  Am.  Dec.  390,  where  cases  on  the 
subject  of  indorsement  without  recourse  are  collated. 

Bills  and  notes.— In  an  action  against  an  indorser  of  a  note,  a 
count  is  defective  which  does  not  state  that  the  indorsement  was 
on  a  valuable  consideration,  and  tliat  the  plaintiJI  had  actually 
received  the  money,  p.  164. 

Pleading.—  Substantial  defects  in  pleading  are  not  cured  by  ver- 
dict, p.  164. 

Biiscellaneous.— Cited  erroneously  in  Bates  v.  Kimballt  2  D. 
Chip.  8U. 

7  Cr.  164-167,  3  L.  303,  STATE  OP  NEW  JERSEY  V.  WILSON. 

Appeals.— Writ  of  error  may  be  directed  to  a  Judgment  of  a  State 
court  from  the  Supreme  Court  of  the  United  States,  p.  165. 

Cited  in  Wurts  v.  Hoagland,  105  U.  S.  702,  26  L.  1110,  the  court 
saying  that  this  was  the  course  adopted  in  the  principal  case,  and 
discussing  the  time  of  service  of  a  writ  of  error. 

Taxation.— Contract  by  State,  exempting  property  from  taxation, 
is  valid  and  binding  and  cannot  be  abrogated  by  a  subsequent  act 
repealing  the  statute  granting  the  exemption,  p.  167. 

This  case,  as  is  evident  from  the  large  number  of  citations,  is 
leading  authority  upon  the  question  of  tax  exemption.  The  follow- 
ing citations  affirm  and  apply  its  doctrine:  Northern  Pac.  R.  B.  Cou 
V.  Carland,  5  Mont  187,  3  Pac.  155,  holding  that  congress  could 
exempt  railroads  from  taxation;  Jefterson  Branch  Bank  v.  Skelly^ 
1  Black,  446,  17  L.  178,  holding  that  a  State  may  contract  not  to 
exercise  the  taxing  power;  Matheny  v.  Golden,  Treasurer,  5  Ohio  St. 
366,  where  an  act  leasing  land  to  a  university  and  providing  it 
should  be  exempt  was  held  valid;  Erie  Ry.  Co.  v.  Pennsylvania,  21 
Wall.  498,  22  L.  598,  the  court  saying  the  language  must  be  clear 
and  unmistakable;  Bradley  v.  McAtee,  7  Bush  (Ky.),  673,  3  Am.  Rep. 
313,  holding  the  taxing  power  is  never  presumed  to  be  relinquished 
and  that  the  State  is  never  bound  unless  there  is  some  duty  imposed; 
State  V.  County  Court  of  Crittenden  Co.,  19  Ark.  367,  372,  374,  hold- 
ing that  lands  exempted  from  taxation  for  a  certain  time  cannot  be 
subject  to  taxation;  in  Gonzales  v.  Sullivan,  16  Fla.  812;  First  Divi- 
sion of  St  Paul,  etc.,  Ry.  Co.  v.  Parcher,  14  Minn.  326;  State  v. 
Georgia  R.  R.,  etc,  Co.,  54  Ga.  426,  and  Hewitt  v.  New  York,  etc.. 
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B.  R.  Go..  12  Blntchf.  450.  460,  F.  G.  6,443,  all  boldlng  an  act  ex- 
emptms  the  property  of  a  railroad  to  be  a  contract;  Osborne  », 
Honipbrey,  7  Conn.  342,  boldlng  tbat  ao  act  exempting  land  gtven 
to  plona  uses  was  a  contract;  Grand  Lodge  F.  &  A.  M.  v.  New 
Orieons,  166  U.  8.  146,  41  L.  952,  17  S.  Ct  S24,  holding  an  act  ex- 
emptiiig  a  ball  occupied  b;  masons  "  so  long  as  they  occupied  "  It, 
WM  not  a  contract;  Franklin  St  Society  t.  Manchester,  60  N,  H. 
3S0,  on  the  point  tbat  an  agreement  exempting  property  from  tax- 
ation on  a  consideration  paid  la  a  contract;  Tucker  T.  Ferguson,  '££ 
Wall.  673,  22  L.  81C,  holding  tbat  an  act  exempting  a  railroad  was 
not  a  contract  unless  tbere  was  a  consideration ;  Home  of  tbe  Friend- 
lem  T.  Rouse,  8  WalL  438,  19  L.  498,  on  tbe  point  tbat  an  exemptloD 
Is  preanmed  to  be  on  a  snfflclent  consideration;  Washington  Univ. 
V.  Bowse,  42  Mo.  318,  holding  that  an  act  exempting  property  with- 
ont  any  consideration  might  be  repealed;  Tomlinson  t.  Jeesnp,  IS 
WalL  468,  21  L.  206,  holding  that  where  a  charter  was  amended  so 
aa  to  exempt  Its  property,  a  anbseqnent  statnte  making  all  property 
subject  waa  valid;  Landon  t.  Litchfield,  11  Conn.  262,  holding  that 
the  repeal  of  an  act  exempting  chnrch  property  violated  the  obliga- 
tion of  a  contract;  State  Bank  v.  Knoop,  16  How.  88S,  401,  14  L.  984. 
9M,  where  an  act  llxed  the  tax  a  bank  shonld  pay  and  an  act  in- 
creasing this  amount  was  held  rold;  Iron  Gity  Bank  t.  Olty  of 
Plttsbnrg,  87  Pa.  344,  holding  that  if  the  legislature  prescrlbea  » 
rate  of  taxation  a  aubeeqnent  tax  law  Is  Toldi  State  ▼.  CommlsMtm- 
ers  of  Taxation,  37  N.  J.  L.  251.  holding  that  a  corporation  with  a 
charter  providing  a  special  mode  of  taxation  may  consent  to  another 
mode  without  Impairing  Its  exemption;  KnoxTllle,  etc.,  R.  R.  Oo.  T. 
Hlcka,  9  Baxt  445,  holding  that  an  exemption  granted  a  railroad 
passed  to  the  purchaser;  State  ex  rel.  Galnee  T.  Whltworth,  8  Lea. 
604,  where  the  court  said  the  exemption  will  not  extend  to  a  grants 
unless  Uie  Intention  Is  evinced  l>eyond  reasonable  doubt;  Brainard  t. 
Colchester,  81  Oonn.  410,  holding  that  an  act  that  land  leased  or 
conveyed  by  a  society  should  be  taxed,  was  valid;  Appeal  Tax  Oonrt 
V.  Patterson,  60  Md.  372,  holding  that  the  contract  of  exemption  is 
limited  to  the  State  granting  It;  Salt  Co.  v.  East  Saginaw,  13  Wall. 
376,  20  L.  613,  holding  that  a  law  ofCerlng  a  bounty  for  salt  mann- 
factured  and  exempting  the  proper^  from  taxation  was  a  mere 
gratuity;  East  Saginaw  Mfg.  Co.  v.  East  Saginaw,  19  Mich.  298, 
where  an  act  exempting  corporations  engaged  In  the  manufacture 
of  salt  was  amended  by  limiting  the  exemption;  State  v.  Rranln, 
23  N.  J.  L.  W2,  600,  holding  that  the  exemption  of  a  corporation 
extends  to  the  stockholders;  Brewster  v.  Hough,  10  N.  H.  145,  hold- 
ing that  a  resolution  exempting  the  property  of  Dartmouth  College 
was  terminated  by  the  adoption  of  the  CoosUtntlon  and  the  laws 
passed  under  It;  Coney  v.  Owen,  6  Watts,  438,  holding  that  a  sale 
for  taxes  of  unseated  donation  land  during  the  life  of  the  soldier  was 
void;  Qlveu  T.  Wright  U7  0.  &  049,  663.  20  L.  1022,  1024,  6  B.  Ct 
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908,  910,  where  lands  held  to  be  exempt  in  the  principal  case  were 
assessed;  State  v.  Wright,  41  N.  J.  L.  461,  holding  that  by  the 
Yolnntary  payment  for  many  years  the  right  of  exemption  was 
waived. 

Elsewhere  it  has  been  affirmed  and  relied  upon  for  this  holding,  as 
follows:  Bonaparte  y.  Camden  &  Amboy  R.  R.  Ck>.,  1  Bald.  220,  F.  G. 
1,617,  on  the  point  that  rights  vested  by  contract  cannot  be  im- 
paired; Winter  v.  Jones,  10  Oa.  196,  54  Am.  Dec.  382,  holding  that 
an  objection  that  a  law  impairs  the  obligation  of  a  contract  does 
not  depend  upon  the  extent  of  the  change;  Scobey  y.  Gibson,  17 
Ind.  578,  dissenting  opinion,  holding  that  the  act  providing  tor  the 
redemption  of  realty  was  void  as  to  prior  contracts;  Ten^le  v. 
Hays,  Morris,  12,  holding  that  a  statute  declaring  that  frand  may 
be  set  up  against  a  note  does  not  f^ply  to  a  note  as^gned  before; 
Martindale  v.  Moore,  3  Blackf.  279,  holding  that  a  statute  that  no 
mhnpleading  or  lack  of  pleading  should  render  any  executor  person- 
ally liable  did  not  apply  to  a  Judgment  rendered  previously;  CJorbin  v. 
Board  of  Ck)unty  Ck>mmissioners,  1  McCrary,  527,  3  Fed.  362,  holding 
a  statute  for  the  return  of  money  paid  by  purchasers  at  invalid  tax 
sales  to  be  a  contract  when  acted  on;  Danolds  v.  State,  89  N.  T.  45, 
46,  42  Am.  Rep.  280,  and  Poindexter  v.  Qreenhow,  114  U.  S.  286,  29 
L.  191,  5  S.  Gt  912,  on  the  point  that  a  State  cannot  violate  the 
obligation  of  its  own  contracts;  Hawkins  v.  Filkins,  24  Ark.  310, 
holding  that  a  State  convention  could  not  violate  the  obligation  of 
contracts;  Howard  v.  Jones,  50  Ala.  69,  on  the  point  that  the  laws 
In  force  at  the  making  of  a  contract  enter  into  and  become  part 
of  it;  McBlvain  v.  Mudd,  44  Ala.  76,  on  the  point  that  a  State  can- 
not assail  a  contract  by  a  repeal  of  the  law  on  which  it  stands; 
Bruce  v.  Schuyler,  4  Gil.  278,  46  Am.  Dec.  460,  holding  that  the 
rights  of  a  purchaser  under  a  revenue  law  to  a  deed  cannot  be 
taken  away  by  a  repeal  of  the  statute;  People  ex  rel.  McLiane  v. 
Bond,  10  Gal.  572,  holding  that  an  act  funding  a  debt  could  not  be 
substantially  changed;  Antoni  v.  Greenhow,  107  U.  S.  802,  27  L.  481, 
dissenting  opinion;  Lynn  v.  Polk,  8  Lea,  305,  and  Antoni  v.  Wrigbt 
22  Gratt.  841,  852,  858,  872,  all  holding  that  an  act  providing  that 
coupons  shall  be  receivable  in  payment  of  taxes  could  not  be 
affected;  In  re  Ayers,  123  U.  S.  515,  31  L.  233,  8  S.  Gt  188,  dissenting 
opinion,  holding  that  the  act  of  Virginia  of  1877,  concerning  suits  to 
collect  taxes  from  persons  who  had  tendered  coupons,  did  not  violate 
the  contract;  Mayre  v.  Parsons,  114  U.  S.  836,  29  L.  209,  5  L.  963, 
dissenting  opinion,  holding  that  the  contract  right  of  a  coupon- 
holder  under  the  Virginia  act  of  March  30,  1871,  can  be  exercised 
only  by  a  taxpayer;  English  v.  Oliver,  28  Ark.  334,  holding  that  the 
tax  laws  In  force  when  bonds  were  issued  are  still  in  force  for  the 
purposes  of  paying  the  bonds,  although  repealed;  Louisiana  v. 
Jumel,  107  U.  S.  750,  27  L.  462,  where  the  court  considered  the  effect 
of  a  constitutional  amendment  upon  the  rights  of  bondholders;  Von 
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Hoffman  ▼.  City  of  Qulncy.  4  Wall.  560.  6M,  18  L.  408,  410,  tioldlns 
that  a  fltatnte  repealing  tbe  power  of  taxation  so  as  to  affect 
mnnlclpal  bonds  Is  Told;  County  Commleeloners  v.  King,  13  Fla. 
4T4,  holding  that  where  a  county  Issnes  bonds,  the  legislatare  can- 
not limit  the  amonnt  of  taxes  to  be  levied;  State  t.  Young,  29  Minn. 
638,  9  N.  W.  747,  holding,  where  a  State  had  Issned  bonds,  an 
amendment  providing  that  do  tax  sboald  be  levied  until  submitted 
to  the  people  was  void;  CommlHHionera'  Court  of  JjImeBtone  Co.  V. 
Eather,  48  Ala.  447,  holding  that  bonds  Issued  by  a  county  under  an 
act  created  obligations,  the  payment  of  which  would  be  enforced  by 
mandamns;  RolKitBon  v.  CommisBloners  of  State  Land  Office,  44 
Mich.  278,  6  N.  W.  661,  on  the  point  that  a  State  selling  lands  U  In 
the  same  position  as  any  other  proprietor;  Houston,  etc.,  R.  R.  Oo. 
T.  Kuechler,  36  Tex.  434,  on  the  point  that  a  legislative  grant  Is  a 
contract;  Proprietors,  etc.  v.  Haskell.  7  Me.  477,  on  the  point  that 
a  grant  Is  a  contract  and  rights  under  It  cannot  he  diveatedi  Da^s 
T.  Gray,  16  Wall.  232,  21  L.  4f>7,  on  the  point  that  a  railroad  land 
grant  was  a  contract;  City  of  Brownsville  v.  Basse,  36  Tex.  SOI,  on 
the  point  that  an  act  in  the  nature  of  a  public  grant  cannot  be 
repealed;  Thorpe  v.  Rutland  &  B.  R.  R.  Co..  27  Vt  146,  S2  Am.  Dec. 
G29,  holding  that  a  grant  to  be  Irrevocable  must  be  based  on  a 
consideration;  Floyd  v.  Blanding,  M  Cal.  46.  holding  that  an  act 
providing  for  the  dispoBltlon  of  lands  of  a  State,  known  as  the 
Waterlot  act,  was  not  a  contract;  People  v.  Flatt,  17  Johns.  21S,  8 
Am.  Dec.  880,  holding  that  under  a  patent  to  land  bordering  on  Lake 
Champl&ln  and  on  a  river  without  any  reservation,  the  patentee 
has  exclusive  rights;  Micou  v.  Taltaasee  Bridge  Co.,  47  Ala.  656, 
holding  that  an  act  incorporating  a  company  with  authority  to  erect 
a  toll  bridge  was  a  contract;  Gray  v.  Davis,  1  Woods,  423,  424,  F.  O. 
6,715,  holding  an  act  Incorporating  a  railroad  and  making  a  grant 
to  It  on  certain  conditions  to  be  a  contract;  Montgomery  v.  Kasson, 
16  Cal.  104,  holding  that  an  act  for  the  construction  of  canals  and  the 
reclaiming  of  lands  waa  a  contract  and  the  repealing  act  was  void; 
Glover  v.  Powell,  10  N.  J.  Eq.  220.  holding  an  act  granting,  on  snffl- 
clent  consideration,  the  right  to  maintain  a  dam  was  a  contract; 
Piscataqua  Bridge  v.  New  Hampshire  Bridge,  7  N.  H.  69,  holding 
the  grant  of  an  exclusive  right  to  maintain  a  bridge  was  a  franchise; 
Enfleld  Toll  Bridge  Co.  v.  Connecticut  River  Co.,  7  Conn.  48.  holding 
that  a  grant  to  construct  locks  was  exclusive;  New  Orleans  Qaa  Co. 
V.  Losislana  Light  Co.,  116  C.  a  665,  673.  29  L.  522,  524,  6  S.  Ct 
260,  261,  holding  that  a  legislative  grant  of  an  exclusive  right  to 
furnish  gas  could  not  be  impaired;  East  Hartford  v.  Hartford  Bridge 
Co.,  17  Conn.  03,  holding  an  act  giving  an  exclusive  right  to  trans- 
port passengers  to  be  constitutional;  Charles  River  Bridge  v.  Warren 
Bridge,  7  Pick.  446,  holding  a  grant  of  a  ferry  privilege  a  contract; 
LangdoD  T.  Mayor,  etc.,  of  New  York,  93  N.  Y.  157,  holding  a  grant 
of  a  right  of  wharfage  carries  a  right  of  way  to  the  wharf,  and  that 
82 
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the  easement  could  not  be  impaired;  Trustees,  etc.  ▼.  Rider,  13  Oonn. 
96,  holding  an  act  giving  to  a  church  a  percentage  of  funds  receiyed 
was  not  a  contract;  Boyd  v.  State,  46  Ala.  334,  holding  that  where 
an  act  granted  an  association  the  right  to  carry  on  a  lottery,  the 
rights  under  it  could  not  be  defeated;  Doe  ex  dem.  Gaines  y.  Buford, 
1  Dana,  488,  holding  an  act  forfeiting  lands  unless  certain  improve- 
ments are  made  was  void;  Pierce  v.  Kitzmiller,  19  W.  Va.  573,  on 
the  point  that  legislatures  are  not  inhibited  divesting  vested  rights 
unless  the  rights  are  vested  by  contract;  Bailey  v.  Philadelphia, 
etc.,  R.  R.  Co.,  4  Harr.  401,  44  Am.  Dec.  603,  holding  that  where  an 
act  gave  a  right  to  a  close  bridge,  a  subsequent  act  giving  an  action 
for  obstruction  to  navigation  was  void;  Ck>mmon wealth  v.  Pennsyl- 
vania Canal  Co.,  66  Pa.  St  50,  5  Am.  Rep.  341,  holding  an  act 
requiring  a  canal  company  to  change  its  dams  at  its  own  cost  to  be 
void;  McLaren  v.  Pennington,  1  Paige  Ch.  108;  Chesapeake  &  Ohio 
Canal  Co.  v.  Baltimore  &  Ohio  R.  R.  Co.,  4  Gill  &  J.  128,  and  Young 
V.  Harrison,  6  Ga.  154,  all  holding  that  a  charter  is  a  contract  and 
cannot  be  altered;  State  v.  Noyea,  47  Me.  206,  holding  that  such 
charter  was  to  be  construed  upon  the  same  principles  which  are 
applied  to  contracts;  West  River  Bridge  Co.  v.  Dix,  6  How.  542,  12 
L.  549,  holding  that  a  charter  to  a  bridge  corporation  was  a  contract 
but  subject  to  the  right  of  eminent  domain;  State  v.  Matthews,  3 
Jones  (N.  C),  464,  dissenting  opinion,  and  Pearsall  v.  Great  Northern 
Ry.  Co.,  161  U.  S.  662,  40  L.  843,  16  S.  Ct  709,  discussing  the 
inviolability  of  a  charter;  Le  Clercq  v.  Town  of  Gallipolls,  7  Ohio, 
221,  28  Am.  Dec.  643,  on  the  point  that  franchises  held  by  a  cor- 
poration cannot  be  revoked  unless  for  forfeiture;  Michigan  State 
Bank  v.  Hastings,  1  Doug.  234,  41  Am.  Dec.  551,  holding  that  the 
repeal  of  a  charter  which  contained  no  reservation  of  a  right  of 
repeal,  was  void;  Young  v.  Harrison,  6  Ga.  155,  on  the  point  that  a 
charter  gr&nted.  without  consideration  and  before  its  execution  may 
be  repealed;  Planters'  Bank  v.  Sharp,  6  How.  332,  12  L.  460,  where, 
after  a  bank  had  been  chartered,  a  statute  forbade  banks  to  trans- 
fer any  note  or  bill;  Clark  v.  Mitchell,  64  Mo.  582,  holding  that  in 
times  of  peace  congress  cannot  confiscate  debts;  Armington  v.  Town 
of  Barnet,  15  Vt  751,  40  Am.  Dec.  708,  holding  an  act  authorizing 
the  taking  of  a  franchise  of  a  turnpike  corporation  for  public  use  to 
be  valid. 

Cited  arguendo  in  Saginaw  G.  L.  Co.  v.  Saginaw,  28  Fed.  532,  dis- 
cussing the  Jurisdiction  of  Federal  courts;  United  States  v.  Arre- 
dondo,  6  Pet  738,  8  L.  565,  construing  the  treaty  with  Spain  in  1819, 
relative  to  land  in  Florida,  and  the  act  of  congress  to  adjust  claims; 
Farris  v.  Yannier,  6  Dak.  213,  42  N.  W.  41,  dissenting  opinion, 
holding  that  an  act  taxing  personalty  in  any  unorganized  county  In 
the  nearest  organized  county  is  invalid;  McCuUough  v.  Virginia,  172 
U.  S.  119,  in  an  incidental  reference  to  cases  where  the  Supreme 
Court  had  reviewed  State  court  decisions.  See  also  valuable  note, 
72  Am.  Dec  683. 
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DlBtlagnlsbed  In  McC&llIe  t.  Mayor,  etc..  of  ObattanooKa,  3  Head, 
S20,  holding  an  act  for  tbe  extension  of  the  town  limits  vas  not  a 
contract;  Debolt  t.  Ohio  Life  Aas.  Co.,  1  Ohio  Bt  EiSd,  holding  that 
a  pledge  to  a  bank  to  flnrrender  the  right  of  taxation  would  not  be 
binding;  Atmatrong  t.  Athene  Co.,  16  Pet  289,  10  L.  968,  where 
an  act  taxing  certain  lands  held  nnder  conveyances  from  Ohio 
Unlveraltr  was  held  valid;  Town  of  New  Hampshire  v.  Sheffield.  30 
Conn.  174;  Acmfltrong  t.  Treasurer  of  Athens  Co.,  10  Ohio,  246,  and 
Commissioners,  etc.  v.  Brackenrldge,  12  Kan.  119,  all  holding  ma 
exemption  from  taxation  did  not  extend  to  a  purchaser;  Oreenbow 
T.  Tashon,  81  Va.  345,  holding  that  under  an  act  providing  that 
coupons  are  receivable  for  taxes,  such  coupons  could  not  be  used 
for  school  taxes;  Landon  v.  Litchfield.  11  Conn.  288,  270,  272,  dis- 
senting opinion,  where  an  act  exempting  church  property  was  re- 
pealed; Hanna  v.  Commissioners  of  Allen  Co.,  8  Bl&ckf.  356,  holding 
an  act  exempting  lands  sold  by  the  Btate  nntll  payment,  did  not 
prevent  their  being  taxed  afterwards;  Toledo  Bank  v.  Bond,  1  Ohio 
St.  670,  and  Dartmouth  College  v.  Woodward,  1  N.  H.  132.  both 
holding  that  a  charter  of  a  corporation  Is  not  a  contract;  Matter  of 
Heador,  1  Abb.  (D.  S.)  327,  F.  0.  0,375,  discussing  the  distinction 
between  tbe  power  of  taxation  and  of  eminent  domain;  Morgan  r. 
Louisiana,  93  U.  S.  223,  23  L.  862,  holding  that  Immunity  from 
taxation  is  not  Itself  a  francblee  of  a  railroad  corporation;  E^vldeuce 
Bank  v.  BUUnge,  4  Pet  563,  7  L.  956,  where  a  legislature  granted  a 
charter  to  a  bank  and  an  act  subsequently  imposing  a  tax  on  banks 
was  held  constitutional;  State  v.  Morgan,  28  La.  Ann.  487,  dis- 
senting opinion,  4Si3,  holding  that  a  right  of  exemption  was  not 
transferable;  Herrick  v.  Randolph,  13  Vt  531,  holding  that  an  act 
taxing  buildings  on  public  lands  was  valid;  Dale  v.  Tbe  Qovernor, 
8  Stew.  306,  418,  423.  holding  that  an  act  conferring  a  military  title 
and  settling  an  annnlt;  created  no  contract;  limited  In  Bast  Saginaw 
Mfg.  Co.  v.  East  Saginaw.  10  Mich.  282,  2  Am.  Rep.  91,  where  the 
court  said  the  principal  case  may  well  be  referred  to  an  exercise 
of  the  treaty-making  power;  Rhode  Island  v.  Massachusetts,  12 
Pet  744,  0  L.  1268,  a  bui  by  one  Btate  against  another  to  quiet  title 
to  boundaries;  denied  in  Mott  t.  Pennsylvania  R.  R.  Co.,  30  Pa.  St. 
29,  72  Am.  Dec.  675,  holding  that  a  legislature  cannot  grant  ex- 
emption from  taxation  forever;  Webster  t.  Reld.  Morris,  478,  doubt- 
ing tbe  power  to  exempt  from  taxation,  tbe  court  saying  the  prln- 
<dpal  case  went  to  the  verge  of  Judicial  power. 
Miscellaneous.—  Cited  erroneously  in  Noyes  t.  Stault,  S  Or.  458. 

7  Or.  168-171.  8  L.  804,  KINO  v.  BIDDLSL 

Paymant. —  If  plaintiff  was  not  bound  to  pay  money,  and  If  it 
was  paid  wftbout  the  request  of  the  defendant  the  ptamttS  is  not 
sntltled  to  recover,  p.  171. 

rated  In  Cudaby  Packing  Co.  t.  Sioux  Nat  Blc,  75  Fed.  479,  40 
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U.  8.  App.  142,  dissenting  opinion,  on  the  point  that  one  cannot 
constitute  himself  a  creditor  of  another  by  paying  his  debts  volnn- 
tartly  or  at  the  request  of  his  debtor  or  of  a  stranger. 

Statute  of  llmitationa.— Recital  in  deed  admitting  a  debt  to 
be  due  is  sufficient  to  take  a  case  out  of  the  statute  of  limitations, 
p.  171. 

Cited  in  Shepherd  y.  Thompson,  122  U.  S.  235,  80  L.  1157,  7  S.  Ct 
1231,  holding  that  a  mere  acknowledgment  of  the  debt,  though  In 
writing,  did  not  revive  a  debt;  Center  v.  The  P.  &  M.  Bank,  22  Ala. 
759,  holding  a  recital  in  a  mortgage  to  be  sufficient  to  put  one  on 
Inquiry. 

Bankruptcy. —  Certificate  of  discharge  from  imprisonment,  under 
the  act  of  congress  for  the  relief  of  insolvent  debtors  in  the  District 
of  Columbia  is  no  bar  to  an  action,  p.  171. 

7  Cr.  171-176,  3  L.  305,  DAVY  v.  FAW. 

Arbitration.— Omission  of  arbitrators  to  act  upon  a  matter  sub- 
mitted is  not  ground  for  setting  aside  an  award  where  a  party  is 
not  injured  by  the  omission,  p.  174. 

Cited,  affirmed  and  applied  in  Daniels  ▼.  Willis,  7  Minn.  878,  hold- 
ing courts  of  law  are  less  liberal  than  courts  of  equity  in  setting 
aside  awards;  Whittemore  v.  Whittemore,  2  N.  H.  27,  holding  an 
award  of  demands,  actually  laid  before  the  arbitrators,  was  binding, 
although  the  agreement  was  to  submit  all  demands;  Fluharty  v. 
Beatty,  22  W.  Va.  707,  citing  authorities  and  holding  that  presump- 
tions are  not  to  be  raised  against  awards;  Green  v.  Ford,  17  Ark. 
593,  on  the  point  that  awards  of  only  a  parcel  of  the  things  sub- 
mitted will  be  disregarded,  if  injurious;  Page  v.  Foster,  7  N.  H. 
395,  holding  that  one  objecting  to  the  hearing  of  a  certain  demand 
cannot  afterwards  claim  it  was  within  the  submission.  Cited,  gen- 
erally, in  Merritt  v.  Thompson,  27  N.  Y.  232,  where  the  acts  of  the 
arbitrators,  though  not  authorized,  were  merely  clericaL 

Arbitration. —  Award  will  not  be  set  aside,  because  of  conduct 
which  is  indiscreet,  but  not  seriously  indicative  that  an  unjust 
award  has  been  made,  p.  175. 

Cited  to  this  point  in  Silver  v.  Connecticut  River  Lumber  Co.,  40 
Fed.  194,  holding  that  jealousy  of  one  arbitrator  of  another,  re- 
sulting In  a  slight  warping  of  his  judgment,  will  not  vitiate  an 
award;  Ormsby  v.  Bakewell,  7  Ohio,  114,  holding  that  arbitrators 
after  the  hearing  may  meet  for  consultation  without  notice;  Brush 
V.  Fisher,  70  Mich.  473,  i4  Am.  St.  Rep.  513,  38  N.  W.  448,  holding 
that  the  commission  of  an  error  of  law  or  fact  would  not  vitiate 
an  award,  unless  so  gross  as  to  be  proof  of  fraud;  Underbill  v.  Van 
Cortlandt,  2  Johns.  Ch.  368,  holding  that  if  there  was  no  corruption 
or  partiality  an  award  was  binding,  however   unjust  it  might  ap- 
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pear;  Carey  v.  Wilcox,  6  N.  H.  179.  where  the  court  stated  the 
grronnds  upon  which  an  award  could  be  Impeached;  Furber  y. 
Chamberlain,  29  N.  H.  417,  on  the  point  that  an  award  fairly  made 
in  pursuance  of  submission  is  conclusive,  even  upon  questions  touch- 
ing real  estate. 

Arbitration. —  Award  need  not  be  by  deed  where  the  dispute 
is  not  as  to  the  title,  but  only  as  to  the  price  of  land,  p.  17G. 

Cited  In  Tracy  v.  Herrlck,  25  N.  H.  400,  where  an  objection  was 
made,  because  one  award  only  was  signed  while  the  submission  pro- 
vided that  it  should  be  tripartite. 


7  Cr.  176-194,  3  L.  307,  HUGHES  v.  MOORE. 

Diacontinuanoe. —  Plaintift  may  discontinue  a  count  in  his  decla- 
ration after  taking  issue  on  some  of  the  pleas  and  demurring  to 
others,  p.  190. 

Cited  and  applied  in  Leavltt  v.  Cowles,  2  McLean,  493,  F.  C.  8,171, 
where  the  plaintlft  in  an  action  on  a  note  asked  leave  to  discon- 
tinue the  first  and  second  counts;  Kimball  v.  Bellows,  13  N.  H.  68, 
where  it  was  said  that  such  discontinuance  was  no  admission  of 
the  truth  of  a  plea;  Keeler  v.  Bartine,  12  Wend.  113,  considering 
the  effect  of  a  nolle  prosequi  as  to  one  count 

Pleading. —  Oyer  of  a  written  contract  alleged  In  the  first  count 
of  a  declaration  does  not  spread  the  contract  on  the  record  so  as 
to  make  it  a  part  of  the  pleas  to  the  other  counts,  p.  190. 

Principle  applied  In  Messer  v.  Smythe,  58  N.  H.  313,  where  the 
operation  and  effect  of  profert  and  oyer  were  considered;  Estill  v. 
Jenkins,  4  Dana  (Ky.),  77,  holding  that  where  a  declaration  con- 
tained several  counts,  a  plea  not  restricted  to  any  particular  jcount 
must  be  taken  as  an  answer  to  the  whole  declaration;  Larry  v. 
Herrlck,  58  N.  H.  41,  on  the  point  that  inconsistent  counts  are  not 
evidence. 

Patents. —  Tortious  act  in  obtaining  patent  does  not  deprive  the 
owner  of  a  plat  and  survey  of  his  equitable  title,  p.  191. 

Cited  in  Alston  v.  Rawles,  13  Fla.  142,  on  the  point  that  where 
one  takes  title  in  the  name  of  another  to  defraud  creditors,  a  trust 
results;  Rooker  v.  Rooker,  75  Ind.  574,  where  an  action  was  brought 
to  enforce  a  parol  trust  against  a  purchaser  at  a  sheriff's  sale: 
Oliver  V.  Dougherty,  3  G.  Greene,  373,  and  Botsford  v.  Burr,  2 
Johns.  Ch.  409,  on  the  point  that  advances  of  money  after  a  pur- 
chase cannot  raise  a  resulting  trust  without  overturning  the  statute 
of  frauds. 

Statute  of  frauds. —  There  is  no  distinction  between  a  sale  of 
«  land  to  which  one  has  only  an  equitable  title  and  a  sale  of  land  to 
which  he  has  a  legal  title;  they  are  equally  within  the  statute  of 
frauds,  p.  101. 


7  Cr.  194-202  Notes  on  U.  S.  Reports.  602 

Principle  affirmed  and  applied  In  Smith  v.  Bumham,  3  Sumn. 
461,  F.  G.  13,019,  holding  a  parol  agreement  to  l>ecome  partners 
in  the  purchase  and  sale  of  lands  was  within  the  statute;  Cheno- 
with  y.  Lewis,  9  Or.  152,  holding  a  verbal  agreement  for  the  sale 
of  an  interest  in  land  was  void;  Dougherty  y.  Catlett,  129  HI.  438, 
21  N.  E.  934,  holding  the  same  as  the  principal  case;  West  ▼.  Ran- 
dall, 2  Mason,  203,  F,  C.  17,424;  Tynan  v.  Warren,  53  N.  J.  Kq.  320, 
and  Darling  y.  Butler,  45  Fed.  335,  all  holding  that  one  could  not 
acquire  an  equitable  interest  in  land  to  purol;  Brown  y.  Dysinger, 
1  Rawle,  418,  dissenting  opinion,  holding  it  to  be  an  established 
rule  of  chancery  neyer  to  decree  against  the  statute  upon  parol 
proof  which  was  contradictory.    See  note  to  17  Am.  Dec.  58. 

Distinguished  in  Crumley  y.  Webb,  48  Mo.  570,  dissenting  opinion, 
p.  594,  where  a  party  was  in  possession  and  the  purchase  money 
was  paid  under  a  parol  contract  of  purchase. 

Statute  of  frauds. —  Contract  to  compensate  plaintiff  for  the  loss 
of  land  the  title  to  which  he  has  been  depriyed  of  by  the  defendant 
taking  the  title  in  his  own  name,  is  within  the  statute  of  frauds, 
p.  192. 

7  Cr.  194-202,  3  L.  313,  BARTON  V.  PETIT. 

Judgments. —  If  two  or  more  persons  are  sued  in  a  Joint  action, 
the  plaintiff  cannot  proceed  to  obtain  judgment  against  one  alone, 
but  must  wait  unfil  the  others  haye  been  seryed  with  process  or 
haye  been  proceeded  against  so  far  as  the  law  authorizes  for  the 
puri>ose  of  forcing  an  appearance,  p.  201. 

Cited  and  principle  applied  in  Gibbons  y.  Surber,  4  Blackf.  155, 
where  an  action  of  debt  was  brought  by  the  assignee  of  a  Joint 
and  seyeral  bond;  Helm  y.  Van  Vleet,  1  Blackf.  344,  12  Am.  Dec. 
249,  where  a  declaration  was  filed  against  two  and  Judgment  by 
default  was  taken  against  one;  Brooks  y.  Mclntyre,  4  Mich.  319, 
where  there  was  a  joint  action  and  one  defendant  was  seryed  and 
non  est  inyentus  was  returned  as  to  the  other;  Doggett  v.  Jordan, 
3  Fla.  217,  218.  holding  that  the  return  by  an  officer  "not  in  the 
county"  does  not  warrant  an  abatement  or  discontinuance  as  to 
one  or  more  several  joint  defendants;  Pegram  y.  United  States,  1 
Brock.  263,  F.  C.  10,906,  where  there  was  an  action  on  a  Joint  and 
seyeral  bond  against  several  defendants,  some  of  whom  were  non- 
residents and  there  was  a  return  of  "no  inhabitants"  as  to  them; 
Hanley  y.  Dewes,  1  Mo.  21,  dissenting  opinion,  where  a  suit  was 
against  five,  only  one  was  served,  and  Judgment  by  default  was 
taken  against  all;  Goodhue  v.  Palmer,  13  Ind.  458,  on  the  point 
that  all  the  parties  to  a  Joint  action  must  be  brought  into  court 
before  Judgment  is  taken  against  any.  Cited,  generally,  In  Sneed 
V.  Wiester,  2  A.  K.  Marsh.  282,  discussing  when  non  est  inventus 
can  be  returned. 

Denied  in  Loney  y.  Bailey,  43  Md.  19,  holding  that  if  two  or  more 
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are  sued  in  a  joint  action  the  plaintiff  may  proceed  against  one 
or  more,  though  the  others  may  not  be  served;  Early  v.  Clarkson, 
7  Leigh  (Va.),  85,  the  court  saying  that  probably  the  Supreme 
Ck>art  was  not  apprised  of  the  decision  of  the  Supreme  €k>urt  of 
Virgina,  and  the  long-continued  practice  there;  Beagley  v.  Sims, 
81  Va.  646,  holding  rule  changed  by  Virginia  code. 

Biscontinuanoe. —  Plaintiff  ought  not  to  be  permitted  to  abate 
or  discontinue  his  action  as  against  one  defendant  after  stating 
a  Joint  cause  of  action,  unless  authorized  to  do  so  by  the  return  of 
the  process  against  that  defendant,  p.  202. 


7  Cr.  202-206,  3  L.  815,  WILSON  v.  KOONTZ. 

Statute  of  limitations. —  Removal  of  a  defendant  from  one 
county  to  another  does  not  stop  the  running  of  the  statute  of  limita- 
tions, unless  the  plaintiff  has  been  actually  defeated  or  obstructed 
in  the  bringing  of  his  action  by  the  removal  of  the  defendant,  p.  205. 

Cited  in  Nelson  v.  Beveridge,  21  Mo.  25,  construing  the  section 
suspending  the  right  of  action,  where  one  prevented  its  commence- 
ment; Brown  v.  Butier,  87  Va.  625,  13  S.  E.  72,  where  the  defendant 
removed  from  the  State;  McDonald  v.  Underbill,  10  Bush  (Ky.), 
500,  where  one  residing  in  Alabama  and  owing  debts  in  New  York 
aT>8conded  and  took  up  his  residence  in  New  York  under  an  as- 
sumed name;  Comstock  v.  Rayford,  1  S.  &  M.  440,  441,  40  Am.  Dec. 
104,  105,  on  the  point  that  a  nonresident  may  proceed  against  a 
nonresident  debtor  provided  there  is  also  a  resident  debtor. 

Distinguished  in  Ten  Eyck  v.  Wing,  1  Mich.  55,  where  the  ques- 
tion was  as  to  the  sufficiency  of  an  acknowledgment  to  take  a  case 
out  of  the  statute. 

Statute  of  limitationa. —  Objection  that  plea  of  the  statute  of 
limitations  to  a  bill  in  equity  in  the  nature  of  an  attachment  is  not 
good,  unless  the  defendant  answer  and  also  deny  the  debt,  should 
be  taken  at  the  time  of  offering  the  plea  and  before  issue,  p.  205. 

Attachment. —  Bill  in  equity  in  the  nature  of  an  attachment  in 
chancery  against  a  surviving  partner  as  principal  and  others  as 
garnishees  is  really  a  case  at  law,  p.  206. 

Cited  in  Kelso  v.  Blackburn,  3  Leigh,  315,  dissenting  opinion,  on 
the  point  that  though  a  proceeding  under  an  attachment  is  in 
equity,  the  question  between  debtor  and  creditor  is  generally  a 
legal  demand;  Gilbert  v.  Lynch.  17  Blatchf.  406,  1  Fed.  115,  on  the 
point  that  a  bill  to  appropriate  a  dividend  of  an  insolvent  estate  to 
a  debt  is  in  effect  an  action  at  law;  Templeman  v.  Fauntleroy,  3 
Rand.  440,  where  a  foreign  attachment  was  sued  out  against  an 
absent  debtor  and  a  resident  garnishee;  explained  in  Moore  v.  Holt, 
10  Gratt  202,  holding  there  to  be  no  doubt  that  purely  equitable 
rights  might  be  secured  and  enforced,  through  the  medium  of  a 
foreign  attachment. 


^.-'^v. 
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7  Or.  206-208,  S  L.  317,  RIDDLE  ▼.  MOSS, 

WitnaBses.— Principal  obligor  is  not  competent  as  a  witness  la 
an  action  against  the  surety  on  the  bond,  p.  207. 

This  holding  is  affirmed  and  applied  by  citing  cases  as  follows: 
Hunter  v.  Gatewood,  6  T.  B.  Mon.  269,  holding  the  same  as  the 
principal  case;  Caldwell  v.  Mc Vicar,  12  Ark.  751,  where  the  court 
said  this  was  so,  even  though  he  was  not  a  party;  United  States 
V.  l^effler,  11  Pet  »5,  9  L.  645,  where  the  United  States  instituted 
a  Joint  action  on  a  Joiut  and  several  bond  executed  by  a  collector 
of  taxes  and  his  sureties;  Kelly  v.  Lank,  7  B.  Mon.  226,  holding  the 
principal  In  a  delivery  bond  not  to  be  a  competent  witness  to  sus- 
tain the  plea  of  non  est  factum  for  the  surety;  Cannon  ▼.  Jones,  4 
Hawks,  370,  where  a  surety  filed  a  bill  to  be  relieved  from  a 
Judgment  because  of  laches;  Henderson  v.  Lewis,  9  Serg.  &  R.  383, 
11  Am.  Dec.  734,  holding  that  one  of  two  Joint  obligors  not  sum- 
moned is  not  ft  witness  for  the  other  who  is  summoned;  Governor 
of  Virginia  v.  Evans,  1  Cr.  C.  C.  582,  F.  a  16,969,  holding  a  prin- 
cipal obligor  to  be  competent  for  the  sureties  upon  a  collateral 
issue:  O wings  v.  Low,  7  Harr.  &  J.  130,  where  a  witness  was  held 
incompetent  because  interested  in  defeating  the  anit;  Bennett  v. 
Dowllng,  22  Tex.  662,  holding  that  the  liability  of  a  witness  to 
one  of  the  parties  for  costs  makes  him  interested;  Flnnell  y.  Cox, 
3  Met.  (Ky.)  248,  holding  that  a  payee  and  indorser  of  a  bill  was 
not  a  competent  witness  for  the  accommodation  acceptor;  Bank  of 
Montgomery  Co.  v.  Walker,  9  Serg.  &  R.  237,  11  Am.  Dec.  713, 
holding  the  Indorser  of  a  note  to  be  Incompetent  in  a  suit  against 
the  maker;  Chur  v.  Keckeley,  1  Bailey  L.  481,  holding  that  the 
maker  of  a  note  Is  not  a  competent  witness  for  the  Indorser;  Gayle 
V.  Bishop,  14  Ala.  556,  holding  the  principal  In  a  note  to  be  com- 
petent against  a  surety  with  whom  he  has  deposited  indemnity; 
llalg  V.  Newton,  1  Mills  (S.  C),  426,  holding  a  drawer  to  be  In- 
competent In  an  action  against  the  indorser.  Cited  generally  in 
Caldwell  v.  Mc  Vicar,  12  Ark.  754,  on  the  point  of  release  of  Interest 

Distinguished  in  Gass  v.  Stlnson,  2  Sunm.  459,  F.  C.  5,260,  heading 
that  a  principal  was  competent  where  the  surety  had  been  dhh 
charged  from  all  liability. 

7  Cr.  20i^218,  3  L.  317,  SHEEHY  v.  MANDEVILLB. 

Variance.— In  all  actions  on  special  agreements  or  written  am- 
tracts,  the  contract  given  in  evidence  must  correspond  with  that 
stated  in  the  declaration,  p.  217. 

Cited  and  doctrine  applied  in  Munn  v.  Haynes,  46  Mich.  144,  9 
N.  W.  137,  holding  a  declaration  setting  out  a  Joint  obligation  will 
not  be  sustained,  unless  a  Joint  debt  Is  proved;  Reed  v.  Cox,  5 
Blackf.  314,  and  Greenough  v.  Keyworth,  30  Fed.  Cas.  1087,  where 
there  was  a  variance  In  the  time  of  payment  of  a  note  sued  on; 
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Stone  T,  Lawreoce,  4  Cr.  C.  C.  11,  F.  C.  13,4»4,  holding  that  a.  note 
payable  "at  St.  Louis,  in  the  territory  of  MlBBourl,"  U  not  admls- 
gible  upon  a  count  not  bo  describing  tbe  note;  Osborne  ▼.  FultMi, 
1  Blackf.  234,  bolding  tliai,  where  no  day  of  payment  Is  set  forth, 
It  is  a  fatal  variauce  if  tbe  note  produced  was  not  payable  for 
four  months;  OouDoliy  v.  Cottle,  Breese,  365,  where  tbe  note  de- 
clared on  was  payable  to  A.  C,  and  the  one  produced  was  payable 
to  the  creditors  of  S.  B.  S.;  McBae  t.  McLean,  3  Port.  172,  holding 
an  averment  of  a  promise  by  "  Duncan  McL.,"  is  supported  by 
evidence  of  a  promise  by  "  D.  McL.;"  Frank  v.  Morrison,  58  Md. 
441,  where  a  rariance  was  held  immaterial  In  an  action  on  a  con- 
tract to  purebaae  stock  on  installments;  Burton  v.  State,  6  Biackf. 
Ml,  where  the  doctrine  was  applied-  to  a  scire  facias  on  a  recog- 
nizance; Pearsall  t.  Pbelps,  3  Ala.  S26,  where  there  was  a  variance 
between  the  pleading  of  a  foreign  Judgnicut  and  tbe  exempllflcatloi) 
produced;  Cabell  v.  Hardwlck,  1  Gall  (Va.),  354,  note,  bolding  that 
It,  debt  on  an  administration  bond.  If  the  declaration  does  not  show 
that  the  plaintiffs  sue  aa  Justices  of  the  court,  it  !s  a  fatal  variance; 
Kellogg  V.  Densiow,  14  Conn.  429,  431,  bolding  the  variance  to  lie 
fatal,  where  the  allegation  was  of  a  sale  of  a  condenser  and  tbe 
evidence  was  of  a  sale  of  sundry  articles.  Including  a  condenser; 
Border  Min.  Co.  v.  Barry,  17  Md.  431.  holding  there  was  no  sub- 
stantial variance  where  tbe  declaration  was  for  freight  at  a  certain 
rate  and  tbe  proof  was  freight  at  a  certain  rate  or  current  rntea; 
Franklin  Ins.  Co.  v.  Smith.  82  111.  132,  where  the  rule  was  applied 
In  an  action  on  an  Insurance  policy;  Long  v.  Overton,  7  Mo.  668, 
bolding  tbe  omission  of  the  words  "  of  October "  in  an  action  on 
a  bond  to  be  a  fatal  variance. 

Tartauce.—  Note  payable  sixty  days  after  date  will  not  support 
a  declaration  on  a  note  not  stating  when  it  waa  payable,  p.  217. 

Bills  and  note*.—  Note  having  do  day  of  payment  Is  payable 
Immediately,  p.  217. 

Cited  In  Eaton  v.  Tmesdali,  40  Mich.  6.  wbere  tbls  principle  was 
applied  to  a  mortgage  deed;  White  v.  TarbeU,  27  Vt.  574.  holding 
an  allegation  that  the  plalntiS  was  the  "  bona  fide  owner  and 
bearer  of"  the  note,  without  stating  the  time  of  payment,  was 
auUcleDt;  In  the  note  to  6  Am.  Dec.  189,  discussing  the  subject  of 
the  right  to  Interest 

Writ  of  iaqolry.— Production  of  note  In  executing  a  writ  of 
Inquiry  In  assumpsit  on  the  note  la  necessary,  p.  21B. 

T  Or.  218-241,  8  L.  321,  CONWA.Y  v.  ALEXANDER. 

Conditional  salag —  Individuals  may  make  contracts  for  the  pur- 
chase and  sale  of  lauds  defeasible  by  the  payment  of  money  at 
ft  future  day,  p.  'JSJ. 
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l*he  following  cases  rely  upon  this  holding  of  the  principal  case: 
Cornell  y.  Hall,  22  Mich.  383,  holding  the  only  safe  criterion  be- 
tvs'een  a  conditional  sale  and  a  mortgage  Is  in  the  intent;  Alstin 
Y.  Gnndiff,  52  Tex.  462,  holding  that,  in  determining,  reference 
must  be  had  to  whether  the  relation  of  debtor  and  creditor  exists: 
Price  V.  Karnes,  59  111.  278,  and  Hicks  v.  Norris,  5  Gill  &  J.  80, 
both  holding  the  inquiry  must  be  whether  the  contract  is  security; 
Hinckley  t.  Wheelwright,  29  Md.  348;  Holton  y.  Meighen,  15  Minn. 
76;  Turner  t.  Kerr,  44  Mo.  433,  and  Sears  v.  Dixon,  33  Cal.  333, 
all  holding  that  an  absolute  deed  is  a  mortgage,  if  intended  nn 
security;  Henley  v.  Hotallng,  41  Cal.  27;  Gassert  v.  Bogk,  7  Mont. 
eOO,  19  Pac.  285,  and  Mitchell  v.  Wellman,  80  Ala.  20,  all  holding  that 
to  change  a  deed  into  a  mortgage  the  evidence  must  be  clear;  in 
Bridges  t.  Linder,  60  Iowa,  192;  Yoss  y.  EUer,  109  Ind.  264,  10 
N.  B.  76,  and  Alleghany  R.  R.  Co.  v.  Casey,  79  Pa.  St.  97,  all 
holding  a  conveyance  in  satisfaction  of  a  debt  with  an  agreement 
to  reconvey  not  to  be  a  mortgage;  Barnes  y.  Holcomb,  12  Smedes 
&  M.  314,  on  the  point  that  an  absolute  deed  on  account  of  a  pre- 
existing debt  with  an  agreement  to  reconvey  is  a  mortgage;  Devore 
y.  Woodruff,  1  N.  Dak.  148,  45  N.  W.  702,  holding  a  separate  agree- 
ment to  reconvey  did  not  conclusively  show  a  mortgage;  Keithley 
V.  Wood,  151  111.  574,  42  Am.  St  Rep.  268,  38  N.  E.  151,  holding 
that,  in  the  case  of  a  warranty  deed  with  an  agreement  to  recon- 
vey, the  character  of  the  deed  depends  upon  the  intent;  Smith  v. 
Crosby,  47  Wis.  166,  2  N.  W.  108,  where  a  warranty  deed  with  an 
agreement  for  reconveyance  was  regarded  as  an  absolute  convey- 
ance; Flagg  v.  Mann,  14  Pick.  480,  holding  conditional  sales  to  be 
valid;  Johnson  v.  Clark,  5  Ark.  342,  on  the  point  that  parties  can 
make  conditional  sales  to  become  absolute  on  certain  contingencies: 
HoUingsworth  v.  Handcock,  7  Fla.  346,  holding  conditional  sales 
will  be  supported  when  cleanly  the  purpose  of  the  parties;  Lucketts 
v.  Townsend,  3  Tex.  129,  49  Am.  Dec.  725,  discussing  the  distinction 
between  conditional  sales,  mortgages  -  and  imwns;  Fowler  v. 
Stoneum,  11  Tex.  508,  62  Am.  Dec.  502.  on  the  point  that  a  condi- 
tional sale  passes  title  in  the  first  instance  with  the  right  of  re- 
purchase; Lowry  v.  McGhee,  8  Yerg.  248,  on  the  point  that  in  a 
conditional  sale  the  condition  must  be  strictly  performed.  See  also 
valuable  note  on  this  point  in  17  Am.  Dec.  300,  305,  and  Chapman 
V.  Turner,  1  Call  (Va),  294,  note. 

Conditional  sales.—  Leaning  of  courts  is  against  conditional  sales, 
and  in  doubtful  cases  they  have  generally  been  decided  to  be  mort- 
gages, p.  237. 

This  doctrine  affirmed  and  applied  in  Walker  v.  Farmers'  Bk.,  8 
Houst.  261,  10  Atl.  97,  same  opinion  in  6  Del.  Ch.  91,  on  the  point 
that  the  policy  of  the  law  is  to  prohibit  the  conversion  of  a  mort- 
gage into  a  sale;  Dougherty  v.  McCoIgan,  6  Gill  &  J.  281,  holding 
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that,  In  donbtfnl  cases,  the  leaning  of  the  courts  was  in  favor  of 
the  mortgage;  Stephens  t.  Allen,  11  Or.  190,  3  Pac.  160;  Reed  v. 
Reed,  75  Me.  271,  and  Hughes  v.  SheaflP,  19  Iowa,  343,  all  holding 
that  the  character  of  the  conveyance  is  determined  by  the  Inten- 
tion; Hoffman  v.  Ryan,  21  W.  Va.  429;  Vangilder  v.  Hoffman,  22 
W.  Va.  16,  and  Ruffler  v.  Womack,  30  Tex.  340,  all  holding  the 
true  issue  to  be,  does  the  relation  of  debtor  and  creditor  exist; 
Baugher  v.  Merryman,  32  Md.  192,  holding  a  conveyance,  what- 
ever its  form,  taken  as  security,  was  a  mortgage;  Davis  v.  Stone- 
street,  4  Ind.  105,  holding  equity  was  disposed  to  construe  every 
deed  taken  as  security  to  be  a  mortgage;  Plummer  v.  Shirley,  16 
Ind.  382,  holding  that,  where  personalty  is  given  as  security,  it  is 
a  chattel  mortgage;  Bacon  v.  Brown,  19  Conn.  34,  and  Stoever  v. 
Ktoever,  9  Serg.  &  R.  447,  both  holding  a  deed,  with  a  condition 
that  it  is  to  be  void  if  a  certain  sum  is  paid  by  a  certain  day,  is  a 
mortgage;  Brown  v.  Dewey,  1  Sandf.  Ch.  64,  holding  an  absolute 
conveyance  by  a  mortgagor  to  a  mortgagee,  with  an  agreement  to 
reconvey,  to  be  a  mortgage;  Matthews  v.  Sheehan,  69  N.  Y.  591, 
holding  an  absolute  assignment  of  a  life  insurance  policy  may  be 
shown  to  be  a  mortgage  by  parol.  See  also  note  to  50  Am.  Dec. 
196. 

Mortgages.—  Want  of  covenant  to  repay  the  money  is  not  com- 
plete evidence  that  a  conditional  sale  was  intended,  but  it  is  a 
circumstance  of  no  inconsiderable  importance,  p.  237. 

Cited  and  relied  upon  as  authority  in  Gassert  v.  Bogk,  7  Mont. 
598,  19  Pac.  284,  and  Scott  v.  Britton,  2  Yerg.  223,  224,  both  holding 
that  where  there  is  an  absolute  conveyance  and  no  obligation  to 
pay  appears,  prima  facie  the  transaction  is  a  sale;  Moss  v.  Green, 
10  Lieigh,  272.  and  Brown  v.  Dewey,  1  Sandf.  Ch.  71,  holding  that 
want  of  such  agreement  is  not  concluisive  against  a  contract  being 
a  mortgage;  Matthews  v.  Sheehan,  69  N.  Y.  593,  holding  that  an 
absolute  *assignment  of  a  policy  with  an  absolute  promise  by  the 
assignor  to  pay  the  premiums  was  not  essential  to  constitute  it  a 
mortgage;  Holmes  v.  Fresh,  9  Mo.  (210)  211,  holding  that  all  the 
parties  must  have  Intended  the  transaction  to  be  a  mortgage  to 
change  an  absolute  deed  Into  a  mortgage;  Robinson  v.  Parrelly,  16 
Ala.  478,  and  Rogan  v.  Walker,  1  Wis.  570,  both  holding  that 
whatever  its  form,  if  security.  It  is  a  mortgage;  Horn  v.  Keteltas, 
46  N.  Y.  611,  holding  that  an  absolute  conveyance  can  be  shown 
to  be  a  mortgage  by  parol;  Low  v.  Henry,  9  Cal.  549,  discussing  the 
admissibility  of  parol  evidence  to  show  a  deed  to  be  a  mortgage; 
Hickman  v.  Cantrell,  9  Yerg.  182,  30  Am.  Dec.  397,  where  a  bill  of 
sale  with  a  covenant  to  reconvey  on  payment  was  held  not  to  be 
a  mortgage. 

Distinguished  In  Floyd  v.  Harrison,  2  Rob.  (Va.)  181,  where  one 
had  covenanted  to  repay  with  interest 
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Mortgage.—  It  is  a  necessary  ingredient  in  a  mortgage  that  the 
mortgagee  should  have  a  remedy  against  the  person  of  the  debtor, 
p.  237. 

Cited  In  Hicks  Y.  Hicks,  5  GUI  &  J.  83,  holding  that  to  constitate 
a  mortgage  the  remedies  must  In  all  respects  be  material;  Calhonu 
V.  Lumpkin,  60  Tex.  180,  and  Desloge  v.  Ranger,  7  Mo.  330,  both 
holding  that  whether  a  transaction  is  a  sale  or  a  mortgage  depends 
upon  the  intent;  Slutz  v.  Desenberg,  28  Ohio  St  377;  Hubby  v. 
Harris,  68  Tex.  95,  3  S.  W.  559,  and  Robinson  ▼.  Cropsey,  2  Bdw. 
Ch.  144,  all  holding  that  the  criterion  is  whether  the  relation  of 
debtor  and  creditor  exists;  Demond  v.  Crary,  9  Fed.  752,  where  a 
deed  absolute  In  consideration  of  a  debt  paid  for  the  grantor  was 
held  not  to  be  a  mortgage. 

Denied  in  Kerr  y.  Kllmore,  6  Watts,  410,  holding  a  deed  of  con- 
veyance with  a  separate  defeasance  to  be  a  mortgage. 

Mortgages.— Court  will  examine  extrinsic  circumstances  for  the 
purpose  of  determining  whether  a  contract  Is  to  be  construed  as 
a  deed  or  a  mortgage,  p.  238. 

This  holding  has  been  extensively  affirmed  by  subsequent  citing 
cases,  as  follows:  Suavely  t.  Pickle,  29  Gratt.  31,  holding  that 
whether  a  deed  absolute  is  a  mortgage  depends  upon  circumstances 
with  the  leaning  in  favor  of  the  mortgage;  Spence  v.  Steadman,  49 
Ga.  138,  holding  that  the  test  was  whether  the  relation  of  debtor 
and  creditor  existed;  in  Cleveland  v.  La  Crosse,  etc.,  Co,  5  Fed. 
Cas.  1035;  Scott  v.  Cunningham,  13  Ark.  127;  Campbell  v.  Dearborn, 
109  Mass.  145,  12  Am.  Rep.  682;  Schriber  v.  Le  Claire,  66  Wis.  599, 
29  N.  W.  892;  Page  v.  Foster,  7  N.  H.  394,  and  Hicks  v.  Norris,  5 
GiU  &  J.  86,  all  holding  that  the  transaction  depends  upon  whether 
the  contract  is  security  for  the  repayment  of  money;  Rockwell  ▼. 
Humphrey,  57  Wis.  416,  15  N.  W.  396,  on  the  point  that,  If  there  Is 
nothing  to  show  an  Intent  to  transfer  as  security,  the  transaction 
is  usually  held  to  be  a  conditional  sale;  Nease  v.  Capehait,  8  W. 
Va.  125,  holding  that,  where  the  object  of  a  conveyance  Is  to  secure 
the  payment  of  money,  the  right  to  redeem  exists;  McNamara  v. 
Culver,  22  Kan.  669.  670,  and  Flagg  v.  Mann,  2  Sumn.  534,  F.  0. 
4,817,  both  holding  the  test  to  be  the  existence  of  a  debt;  Byrne  v. 
Marshall,  44  Ala.  357,  on  the  point  that  two  instruments  relating 
to  the  same  transaction  will  be  considered  in  construing  a  contract; 
Yangilder  v.  Hoffman,  22  W.  Va.  21,  where  the  court  reviewed  cir- 
cumstances which  would  Indicate  the  transaction  to  be  a  mortgage; 
Flagg  V.  Mann,  14  Pick.  478,  on  the  point  that  whether  there  was 
any  agreement  to  reconvey  Is  material  in  determining;  Hays  v. 
Carr,  83  Ind.  283,  where  a  grantee  agreed  to  pay  a  debt  of  the 
grantor,  and  upon  repayment  to  reconvey;  Davis  ▼.  Demmlng,  12 
W.  Va.  281,  holding  that  a  conveyance  for  the  payment  of  a  debt 
with  a  condition  for  reconveyance  on  repayment  waa  a  mortgage; 
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Murphy  v.  Barsfleld,  27  Ala.  639»  where  there  was  a  sale  of  slaves 
with  words  of  conveyance  and  a  stipulation  for  redemption;  LIv- 
InjTston  V.  Story,  11  Pet.  405,  9  L.  768,  dissenting  opinion,  where  a 
contract  of  loan  with  an  absolute  conveyance    was    construed; 
Hinckley  v.  Hinckley,  79  Me.  323,  9  Atl.  898,  where  a  son  conveyed 
property  to  his  mother  and   received  an  agreement  to  reconvey 
when  an  indebtedness  was  paid;  Kroesen  v.  Seevers,  5  Leigh,  441, 
and  Haynie  v.  Robertson,  58  Ala.  40,  both  holding  that  an  abso- 
lute sale  with  a  condition  for  resale  was  not  a  mortgage;  Amory 
V.  Lawrence,  3  Cliff.  530,  F.  C.  336,  where  there  was  a  conveyance 
to  one  who  was  to  pay  a  debt  of  the  grantor  and  account  for  the 
balance;  Kogers  v.  Beach,  115  Ind.  416,  17  N.  E.  611^  on  the  point 
that  an  agreement  to  give  grantor  the  increased  price,  If  the  vendee 
should  sell,  does  not  make  a  contract,  a  mortgage;  HoUingns worth  v. 
Handcock,  7  Fla.  350,  where  a  party  failed  to  assert  his  claim  for 
a  great  length  of  time  withont  any  explanation;  Jewett  v.  Cunard, 
3  Wood.  &  M.  295,  F.  C.  7,310,  on  the  point  that  an  absolute  deed 
may  be  ch^ged  to  a  mortgage  by  subsequent  special  agreement; 
In  Hubby  v.  Harris,  68  Tex.  94,  3  S.  W.  558;  Alexander  v.  Rodrl- 
guesB,  1  Fed.  Cas.  377,  and  Klein  v.  McNamara,  54  Miss.  101,  on 
the  point  that  parol  evidence  is  admissible  to  show  the  real  nature 
of  the  transaction;  In  Hudson  v.  Isbell,  5  Stew.  &  P.  80;  Huoncker 
V.  Merkey,  102  Pa.  St.  467;  Lewis  v.  Wells,  85  Fed.  899,  and  Bab- 
cock  V.  Wyman,  19  How.  299,  15  L.  648,  all  holding  that  an  abso- 
lute conveyance  can  be  shown  to  be  a  mortgage  by  parol;  Wyman 
V.  Babcock,  2  Curt.  398,  F.  C.  18,113,  holding  a  deed  may  be  shown 
to  be  a  mortgage  by  the  oral  testimony  of  two  witnesses  against 
the  denial  of  the  answer;  Roberts  v.  McMahan,  4  Q.  Greene,  35, 
holding  that  ordinarily  oral  evidence  was  not  admissible  to  con- 
tradict a  writing;  Hatfield  v.  Montgomery,  2  Port.  69,  where  the 
question  afe  to  the  admissibility  of  the  testimony  of  a  fraudulent 
grantor  In  favor  of  his  grantee  was  discussed;  Russell  v.  Southard, 
12  How.  147,  13  L.  930,  holding  extraneous  evidence  was  admissible 
to  inform  the  court  of  every  material  fact. 

Distinguished  on  the  point  as  to  what  transaction  was  a  mort- 
gage in  Coles  v.  Perry,  7  Tex.  130,  150,  where  an  instrument  was 
held  to  be  an  executory  contract  of  sale  and  not  a  mortgage. 

Mortgages.— If  the  instrument  was  really  a  security  for  money 
advanced  and  to  be  repaid.  It  is  a  mortgage,  and  the  Intention  of 
the  parties  would  make  no  difference,  p.  238. 

Cited  in  Hinckley  v.  Wheelwright,  29  Md.  360,  on  the  point  that 
absolute  conveyances  taken  as  security  are  mortgages;  Johnson 
V.  Clark,  5  Ark.  338,  on  the  point  that  a  contract  is  a  mortgage,  no 
matter  what  its  form  of  Intended  security  for  a  debt;  Cake  v. 
BhuU,  45  N.  J.  Eq.  212,  16  AU.  435,  on  the  point  that.  If  no  security 
is  intended,  a  transaction  is  a  sale,  although  there  is  a  provision 
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for  reconyeyance;  in  the  note  to  4  Am.  St  Bep.  699,  discussing  the 
subject  of  equitable  mortgages;  Musgat  ▼.  Pumpelly,  46  Wis.  666, 
1  N.  W.  416,  on  the  point  that  a  court  is  Justified  in  presuming 
the  relation  of  debtor  and  creditor,  where  the  contract  is  to  secure 
an  indebtedness;  Alexander  t.  Rodriguez,  1  Fed.  Gas.  381,  holding 
a  conveyance  in  satisfaction  of  a  precedent  debt,  so  that  there  is 
no  personal  remedy  left  to  the  creditor,  is  not  a  mortgage. 

Mortgages.—  Existence  of  a  debt  is  a  circumstance  of  much  Im- 
portance in  determining  whether  a  transaction  Is  an  absolute  sale 
or  a  mortgage,  p.  239. 

Cited  and  this  holding  affirmed  and  applied  in  De  Bruhl  t.  Haas, 
54  Tex.  472,  holding  that  in  doubtful  cases  the  contract  will  be 
construed  to  be  a  mortgage;  Bentley  y.  Phelps,  2  Wood.  &  M. 
443-446,  F.  O.  1,331,  on  the  point  that  the  relationship  of  debtor 
and  creditor  and  the  amount  of  the  consideration  are  material; 
Douglass  y.  Moody,  80  Ala.  69,  on  the  point  that  the  absence  of 
independent  evidence  of  debt  is  a  circumstance  to  show  a  conditional 
sale;  McKinstry  v.  Gonly,  12  Ala.  681,  holding  yery  clear  evidence 
is  necessary  to  create  a  mortgage  where  evidences  of  debt  are  given 
up;  West  y.  Hendrix,  28  Ala.  234,  holding  a  conveyance  In  con- 
sideration of  a  pre-existing  debt  was  not  a  mortgage;  Oully  y. 
Bloomingdale,  68  Qa.  759,  where  a  deed  signed  by  a  husband  and 
wife,  provided  that  if  a  certain  sum  were  paid  by  a  certain  day,  it 
should  be  void;  Baxter  v.  Willey,  9  Yt  280,  31  Am.  Dec.  625;  Hoopes 
V.  Bailey,  28  Miss.  339,  and  Reed  v.  Bond,  96  Mich.  140,  55  N.  W. 
621,  all  holding  that  a  conveyance  in  payment  of  a  debt  with  a 
privilege  of  repurchase  was  not  a  mortgage;  Winters  v.  Swift,  2 
Idaho,  66,  69,  3  Pac.  19,  21;  Glover  v.  Payne,  19  Wend.  521,  and 
Gait  y.  Jackson,  9  Ga.  156,  all  holding  a  conveyance  with  an  agree- 
ment for  reconveyance  did  not  show  a  mortgage;  Sewall  y.  Henry, 
9  Ala.  33,  where  a  sale  of  a  negro  with  a  stipulation  to  resell  if 
applied  for  in  a  certain  time,  was  held  not  to  be  a  mortgage;  Mobile 
Bldg.  Sl  Loan  Assn.  v.  Robertson,  65  Ala.  388,  holding  that  if  a 
contract  is  intended  as  a  security  it  is  a  mortgage  no  matter  what 
its  form;  Porter  v.  Clements,  3  Arlc  384,  holding  parol  evidence  was 
admissible  to  show  a  deed  to  be  a  mortgage;  Pace  v.  Bartles,  47 
N.  J.  Eq.  176,  20  Atl.  359,  where  the  court  reviewed  a  transaction 
and  held  it  to  be  a  conditional  sale;  Almy  y.  Wilbur,  2  Wood.  &  B£ 
384,  F.  C.  256,  where  a  promise  to  buy  machinery  and  let  another 
use  it  for  cloth  at  such  other's  factory  was  held  not  a  mortgage. 

Distinguished  in  Plato  v.  Roe,  14  Wis.  457,  where  the  vendor  had 
expressly  applied  for  a  loan. 

ICortgages.— Inadequacy  of  consideration  on  a  sale  of  property, 
by  one  much  pressed  for  money,  is  a  material  circumstance  In 
determining  whether  a  contract  is  absolute  sale  or  a  mortgage, 
p.  241. 
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Cited  in  Flagg  v.  Mann.  2  Sumn.  537,  F.  O.  4.847,  the  court  saying 
the  true  question  to  be  determined  was  whether  a  debt  still  existed; 
Bussell  V.  Southard,  12  How.  148,  151,  13  L.  931,  932,  citing  au- 
thorities and  holding  a  transaction,  the  consideration  being  grossly 
inadequate,  to  be  a  mortgage;  in  Holmes  v.  Fresh,  9  Mo.  210,  211; 
Lane  v.  Dlckerson,  10  Yerg.  374,  and  West  v.  Hendrlx,  28  Ala.  236, 
all  holding  that  mere  Inadequacy  was  not  sufficient  to  convert  a  sale 
Into  a  mortgage;  Wilson  v.  Patrick,  34  Iowa,  370,  and  Husheon  v. 
Husheon,  71  Gal.  412,  12  Pac.  412,  both  holding  that  transactions 
In  land  Intended  only  as  a  security  for  the  performance  of  another 
act  are  mortgages;  De  Laigle  v.  Denham,  65  Ga.  491,  where  there 
was  an  absolute  conveyance  with  an  agreement  for  repurchase. 

Miscellaneous.— Cited  erroneously  in  State  ex  reL  Klein  y.  Pila- 
bury,  29  La.  Ann.  790,  a  mandamus  case;  and  in  Bank  of  Mt 
Pleasant  t.  Sprigg,  1  McLean,  182,  F.  C.  891,  a  question  in  estoppeL 

7  Or.  242-270,  8  L.  242.  DUNLOP  ▼.  MUNROH. 

Povtmaster.—  Is  not  liable  for  the  negligence  and  carelessness  of 
hJa  assistants,  p.  269. 

This  ruling  is  affirmed  and  applied  by  the  following  citations: 
Hntchins  t.  Brackett,  22  N.  H.  255,  53  Am.  Dec  250,  holding  mall 
contractors  not  to  be  liable  for  negligence  of  carriers  employed; 
Keenan  t.  Southworth,  110  Mass.  475,  14  Am.  Rep.  614,  holding  a 
postmaster  not  liable  for  the  loss  of  a  letter  by  an  assistant;  Cole- 
man Y.  Frazier,  4  Rich.  L.  150,  53  Am.  Dec.  729,  holding  a  post- 
master to  be  liable  for  his  servant's  negligence  or  default;  Bishop 
Y.  Williamson,  11  Me.  502,  505,  holding  a  postmaster  liable  for  the 
acts  of  one  he  leaves  in  charge  of  the  office,  not  sworn;  Schroyer  y. 
Lynch,  8  Watts,  457,  holding  a  postmaster  liable  for  want  of  atten- 
tion to  official  duties  by  his  subordinates,  but  not  for  their  secret 
delinquencies;  United  States  y.  Kochersperger,  26  Fed.  Cas.  806» 
on  the  point  that  postmasters  are  not  in  any  respect  carriers  of  mail; 
Raisler  y.  Oliver,  97  Ala.  714,  38  Am.  St  Rep.  214,  12  So.  240,  hold- 
ing a  postmaster  to  be  liable  for  the  negligence  of  a  clerk  employed 
independently  of  lawful  authority;  Sawyer  v.  Corse,  17  Gratt  240,  94 
Am.  Dec.  448,  holding  a  public  officer  not  to  be  liable  for  the  acts 
of  his  official  subordinates;  United  States  y.  Thomas,  15  Wall.  344, 
21  L.  91,  and  Robertson  y.  Sichel,  127  U.  S.  516,  32  L.  206.  8  S.  Ct 
1291,  both  laying  down  the  rule  as  to  the  liability  of  a  collector  of 
public  money;  United  States  y.  Collier,  3  Blatchf.  349,  F.  C.  14,833, 
where  an  action  was  brought  against  a  collector  for  a  balance 
alleged  to  be  due;  Supervisors  of  Albany  v.  Dore,  25  Wend.  442, 
holding  a  public  officer  not  to  be  liable  for  money  stolen  from  his 
office;  Richmond  y.  Long,  17  Gratt  378,  94  Am.  Dec.  463,  holding 
cities  not  to  be  liable  for  the  misconduct  of  agents;  Movhis  y.  Lee, 
24  Blatchf.  301,  30  Fed.  305,  where  an  action  was  brought  against 
the  directors  of  a  national  bank.  See  on  this  point  42  Am.  Dec.  209^ 
noteu 
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Distinsraished  in  CommlBsioner  of  Jefferson  Go.  t.  Lineberger,  8 
Mont  242,  35  Am.  Rep.  465,  holding  a  county  treasurer  to  be  liable 
for  trust  money  stolen  from  the  safe;  United  States  v.  Zabriskle,  87 
Fed.  717,  holding  &  melter  and  refiner  to  be  liable  for  embezzlement 
by  his  assistant 

Postmasters.— If  it  is  Intended  to  charge  a  postmaster  for  the 
negligence  of  his  assistants,  the  pleadings  must  be  made  up  accord- 
ing to  the  case,  p.  269. 

Cited  in  Macumber  v.  White  River  Log,  etc.,  C3o.,  52  Mich.  197,  17 
N.  W.  806,  on  the  point  that  under  a  count  for  malfeasance  one 
cannot  recover  for  nonfeasance. 

Mails.—  Entry  on  post  bill  Is  not  conclusive  evidence  of  the  trans- 
mission of  a  letter,  p.  270. 

Evidence.— Witness  cannot  be  permitted  to  testify  whether  printed 
general  instructions  from  the  postmaster-general  to  a  deputy  poet- 
master  superseded  Instructions  before  given,  p.  270. 

Bills  of  exceptions.— Each  bill  of  exceptions  must  be  considered 
as  presenting  a  distinct  substantive  case,  p.  270. 

Rule  affirmed  and  appUed  in  Garmichael  v.  Browder,  4  How.  (Miss.) 
433,  holding  that  a  mere  statement  by  the  clerk  that  certain  papers 
were  read,  or  a  reference  to  papers  will  hot  constitute  them  a  part 
of  the  record;  Southwestern  Va.  Imp.  Co.  v.  Frari,  58  Fed.  172,  8 
U.  S.  App.  444,  and  Jones  V.  Buckell,  104  U.  S.  556,  26  L.  841, 
both  holding  that  the  appellate  court  would  not  consider  instructions 
unless  the  bill  of  exceptions  contained  the  evidence;  Doe  ex  dem. 
Gommys  v.  Latimer,  2  Fla.  89,  where  the  court  said  that  If  the 
bill  was  defective  in  any  material  point,  it  could  not  be  supplied 
by  intendment;  New  York,  etc.,  R.  R.  Go.  v.  Madison,  123  U.  8.  520. 
31  L.  260,  8  S.  Gt.  247,  holding  that  rulings  on  questions  of  law  will 
not  be  considered  unless  it  appears  from  the  bill  that  the  facts  make 
them  material;  United  States  v.  Three  Hundred  and  Thirty-seven 
Gases  of  Wine,  1  Woods,  50,  F.  G.  16,506,  holding  a  cause  would  not 
be  reversed  for  error  in  an  abstract  cause  which  the  bill  does  not 
show  was  pertinent. 

Api>eals.— It  is  on  the  evidence  stated  in  the  bill  of  exceptions 
alone  that  the  court  is  to  decide;  it  cannot  go  beyond  the  bill  and 
collect  other  facts,  p.  270. 

Rule  affirmed  and  applied  in  United  States  v.  Wlngate,  44  Fed. 
131,  on  the  point  that  the  court  will  not  look  outside  of  the  bill  to 
determine  the  correctness  of  an  instruction;  Barfield  v.  Impson,  jl 
Smedes  &  M.  330,  holding  a  bill  of  exceptions  to  be  the  only  medium 
of  communication  between  the  lower  and  higher  courts;  Lewis  v. 
Baca,  5  N.  Mex.  294,  21  Pac.  343,  holding  that  extrinsic  evidence  of 
matters  occurring  at  the  trial  was  not  admissible  to  aid  In  con- 
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Btmlng  a  bill  of  exceptions;  Insurance  Go.  v.  Folsom,  18  Wall.  249» 
21  L.  833,  on  the  point  that  facts  are  not  re-examinable  in  the 
Supreme  Court;  United  States  v.  King,  7  How.  865,  12  L.  948,  dis- 
senting opinion,  holding  tliat  writs  of  error  bring  up  questions  of 
law  only  and  that  facts  remain  unexaminable;  United  States  v. 
Jarvis,  3  Wood.  &  M.  225,  P.  O.  15,469,  holding  that  a  bill  must 
show  a  party  objected  to  the  rulings;  Hornbuckle  v.  Stafford,  111 
U.  S.  393,  28  L.  469,  4  S.  Ct  517,  on  the  point  that  on  an  exception  to 
evidence  the  bill  should  show  what  the  excluded  testimony  was. 

7  Cr.  271-273,  3  L.  339.  WOOD  T.  DAVIS. 

Judgement.—  Verdict  and  Judgment  that  a  mother  was  bom  free  is 
not  conclusive  evidence  of  the  freedom  of  her  children,  in  a  suit 
between  other  parties,  p.  271. 

Cited  and  relied  upon  in  Bloodgood  v.  Grasey,  31  Ala.  591,  holding 
that  a  Judgment  in  a  suit  for  freedom  in  favor  of  petitioner's  mother 
does  not  estop  one  claiming  under  the  defendant  therein;  Nowak  v. 
Knight,  44  Minn.  243,  46  N.  W.  349,  on  the  point  that  the  estoppel 
of  a  Judgment  must  be  mutual;  Chamberlain  v.-  Carlisle,  26  N.  H. 
552,  holding  the  former  Judgment  must  be  strictly  between  the  same 
parties  and  upon  the  same  matter;  Greely  ▼.  Smith,  1  Wood.  &  M. 
182,  F.  C.  5,749,  where,  to  an  action  of  trover,  the  defendant  pleaded 
a  replevin  for  the  san»e  property;  Dent  v.  Ashley,  Hemp.  55,  P.  C. 
3,809a,  holding  that  where  an  administration  is  granted  in  two 
States,  there  is  no  privity  between  the  administrators;  Chamberlain 
V.  Pierson,  87  Ped.  424,  holding  a  Judgment  in  a  criminal  case  was 
not  admissible  In  a  civil;  Burlen  v.  Shannon,  3  Gray,  390,  holding 
a  decree  dismissing  a  libel  for  divorce  for  extreme  cruelty  is  not 
conclusive  of  a  wife  having  unjustifiably  left  the  house;  Warner  v. 
Brinton,  29  Fed.  Cas.  235,  upon  the  point  as  to  the  admissibility  of 
the  minutes  of  the  proceedings  before  the  register  to  show  the 
foundation  of  the  decree  of  the  register. 

7  Cr.  273-276,  3  L.  340.  MORGAN  v.  REINTZELL. 

BillB  and  notes.—  Payment  of  a  note  by  an  indorser  is  sufficient 
consideration  to  support  a  promise  by  the  maker  to  pay  the  amount 
of  the  note  and  costs  of  protest,  p.  275. 

Cited  in  Doughty  v.  Hlldt,  1  McLean,  336,  P.  C.  4,027,  holding  the 
payee  Is  entitled  to  recover  the  costs  of  protest  against  an  indorser; 
Morse  t.  Bellows,  7  N.  H.  569,  28  Am.  Dec.  380,  on  the  point  that 
where  a  demand  is  made  of  the  maker,  the  note  itself  should  be 
produced. 

Distinguished  in  Roach  v.  Hullings,  16  Pet  326,  10  L.  981,  where 
a  court  refused  an  instruction  as  to  payment  by  note  and  the  sur- 
render and  cancellation  of  the  note. 

33 
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7  Cr.  276,  3  L.  341,  WISE  v.  COLUMBIAN  TURNPIKE  CO. 

Appeals.— Writ  of  error  to  the  Circuit  Court  of  the  District  of 
Columbia  will  be  dismissed  if  the  sum  awarded  was  less  than  $100, 
although  a  greater  sum  was  claimed,  p.  276. 

Affirmed  and  applied  in  the  citing  case  of  Kline  y.  Wood,  9  Serg. 

6  R.  301,  where  the  Judgment  was  for  less  than  the  necessary 
amount,  although  the  plaintiff. claimed  more;  Batchelder  v.  Richard- 
son, 75  Ya.  837,  holding  that  on  a  money  demand,  if  the  difference 
between  the  amount  decreed  and  the  amount  asserted  Is  not  suffi- 
cient to  give  the  court  jurisdiction,  the  appeal  will  be  dismissed; 
Kanouse  v.  Martin,  15  How.  208,  14  L.  664,  where  the  court  said  the 
words  "  matter  in  dispute  "  referred  to  the  claim  presented  on  the 
record;  Walker  v.  United  States,  4  Wall.  164,  18  L.  319,  on  the 
point  that  the  amount  in  controversy  is  fixed  by  the  Judgment; 
Reynolds  v.  Sneed,  1  Ark.  200,  on  the  point  that  the  Judgment  is  the 
amount  In  dispute  on  an  appeal  by  a  defendant;  Gordon  v.  Ogden, 
3  Pet.  35,  7  L.  593,  upon  the  point  that  the  test  of  jurisdiction 
depends  upon  the  amount  in  dispute  as  the  case  stands  upon  the 
writ  of  error;  Merrill  v.  Petty,  16  WalL  344,  21  L.  500,  where  an 
appeal  in  a  libel  in  personam  for  a  collision  was  dismissed  because 
tiie  Judgment  was  for  less  than  $2,000. 

Discussed  and  said  to  be  imperfectly  reported  in  Hilton  y.  Dickin- 
son, 108  U.  S.  170,  172,  27  L.  689,  690,  2  S.  Ct  427,  428,  holding  that 
the  sum  demanded  governs  until  It  appears  it  was  not  the  sum  in 
dispute. 

7  Cr.  276-277,  3  L.  341,  CALDWELL  v.  JACKSON. 

Fees.— Each  party  is  liable  to  the  clerk  for  his  fees  for  services 
performed  for  such  party,  p.  277. 

Cited  in  In  re  Stover,  1  Curt  204,  205,  F.  O.  13,507,  holding  that 
the  rule  as  to  liability  was  not  changed  by  a  decree  dismissing  a 
libel  "without  costs  to  either  party;"  In  re  Stover,  1  Curt  98,  99, 
F.  C.  13,506,  holding  fees  paid  by  a  claimant  did  not  have  to  be 
refunded  by  the  United  States;  Anonymous,  2  Gall.  101,  F.  C.  445, 
holding  an  attachment  would  issue  to  enforce  payment  of  fees 
against  an  indorser  on  a  writ;  Frese  v.  Biedenfeld,  14  Blatchf.  402, 
F.  C.  5,111,  where  an  attachment  was  refused  to  a  plaintiff  to 
compel  a  defendant  to  pay  the  fees;  In  re  Atlantic  Mut  L.  Ins.  Co., 
9  Bened.  338,  F.  C.  629,  where  the  court  said  it  was  unable  to  find 
any  theory  upon  which  such  practice  could  be  sustained  in  New 
York. 

Costs.— Copy  of  record  is  not  part  of  the  costs  which  are  to  be 
taxed  against  the  other  party  as  costs  of  suit,  p.  277. 

Cited  in  Price  v.  Garland,  5  N.  Mex.  101;  S.  C,  4  N.  Mex.  366,  20 
Pac.  183,  holding  the  expense  of  the  record  or  of  appellant's  brief 
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or  the  stenographer's  fee  are  not  cos'ts;  Goodyear  y.  Sawyer,  17  Fed* 
5,  where  the  court  said  that  the  fees  of  an  attorney  under  certain 
circumstances  were  taxable  as  costs. 

7  Cr.  277,  278,  3  L.  342,  BLACKWELL  v.  PATTEN. 

Apiwals.— Writ  of  error  will  not  be  dismissed  because  a  term 
intervenes  between  the  teste  and  the  return  day,  p.  278. 

Cited  in  State  v.  Kennedy,  18  N.  J.  L.  26,  holding  a  writ  of 
certiorari  to  be  void  if  not  executed  before  Its  return  day;  cited 
generally  In  United  States  v.  Jarvis,  3  Wood.  &  M.  224,  F.  O.  15,469, 
upon  the  point  as  to  allowance  of  amendments  on  writs  of  error  and 
In  the  proceedings  they  are  brought  to  reverse. 

7  Or.  278,  279,  3  L.  342.  WALLEN  v.  WILLIAMS. 

Executions.—  Court  will  not  quash  an  execution  on  a  writ  of  error 
to  the  original  decree  which  did  not  award  the  writ,  p.  279. 

Cited  in  the  Slaughter  House  Cases,  10  Wall.  292,  19  L.  920,  hold- 
ing that  neither  appeals  nor  writs  of  error  become  a  supersedeas 
by  virtue  merely  of  process  issued  by  the  Supreme  Court;  Adams  ▼. 
Law,  16  How.  148,  14  L.  882,  holding  that  if  the  bond  is  not  filed 
in  time,  a  motion  for  supersedeas  is  not  sustained;  French  y. 
Shoemaker,  12  Wall.  100,  20  L.  271,  holding  that  on  an  appeal  from 
a  decree  in  a  suit  for  an  injunction  the  Supreme  Court  may  issue  a 
supersedeas;  Telegraph  Co.  v.  Eyser,  19  Wall.  430,  22  L.  45,  dis- 
senting opinion*  on  the  point  that  writs  of  error  or  appeals  do  not 
operate  as  a  stay  unless  the  act  of  congress  is  complied  with  within 
the  ten  days;  Union  Mut.  Life  Ins.  Co.  v.  Wlndett,  36  Fed.  839,  on 
the  point  that  after  an  appeal  the  court  has  power  to  execute  the 
decree;  Chicago,  R.  I.  &  P.  B.  R.  Co.  v.  Grinnell,  53  Iowa,  56,  on 
the  point  that  Judgments  are  not  superseded  by  appeal  and  may  be 
enforced  by  the  proper  process. 

Distinguished  in  Ferguson  v.  Dent  29  Fed.  3,  discussing  the 
effect  of  a  decree  on  the  appointment  of  a  receiver. 

Miscellaneous. —  Cited  erroneously  in  Worthy  v.  Lyon,  18  Ala. 
787. 

7  Or.  279-281,  3  L.  342,  McKIM  v.  VOORHIBS. 

Judgement. —  State  court  has  no  Jurisdiction  to  enjoin  a  Judgment 
of  the  Circuit  Court  of  the  United  States,  p.  281. 

Many  subsequent  cases  have  cited  this  decision  upon  the  fore* 
going  proposition,  affirming  and  applying  it  as  follows:  Sumner 
V.  Marcy,  3  Wood.  &  M.  119,  F.  C.  13,609,  and  Dorr  v.  Rohr,  82  Va. 
370,  3  Am.  St.  Rep.  114,  both  holding  that  a  State  court  could  not 
enjoin  a  decree  of  a  Federal  court;  Schuyler  ▼.  Pelissier,  3  Bdw. 
Ch.  193,  where  a  State  court  refused  to  enjoin  an  action  brought 
in  the  United  States  Circuit  Court;  Edwards  y.  Nicholson,  18  La. 
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686,  on  the  point  that  a  District  Court  of  the  United  States  first 
taking  Jurisdiction  has  exclusive  Jurisdiction  of  all  proceedings 
arising  therein;  Central  Nat  Bk.  v.  Hazard,  49  Fed.  295,  holding 
that  a  Federal  court  ordering  the  sale  of  a  railroad  has  complete 
Jurisdiction  so  as  to  exclude  all  interference;  Mabry  v.  Hemdon,  8 
Ala.  861,  holding  a  State  court  can  inquire  into  a  Federal  discharge 
in  Bankruptcy;  Ex  parte  Holman,  28  Iowa,  105,  4  Am.  Rep.  108, 
holding  that  a  person  in  custody,  under  an  order  of  the  Circuit  Court, 
cannot  be  discharged  in  a  State  court;  United  States  v.  Council  of 
Keokuk,  6  Wall.  517,  18  L.  934,  and  Riggs  v.  Johnson  Co.,  6  Wall. 
194,  18  L.  776,  both  holding  an  Injunction  by  a  State  court  to  be 
inoperative  against  a  mandamus  by  a  Federal  court  to  compel  the 
levy  of  a  tax;  Duncan  v.  Darst,  1  How.  306,  11  L.  141,  holding  that 
a  person  in  custody,  under  authority  of  a  Circuit  Court,  could  not 
be  discharged  from  imprisonment  by  a  State  officer;  Mead  v.  Mer- 
rltt,  2  Paige,  404,  holding  that  chancery  will  not  restrain  a  suit 
previously  commenced  In  a  sister  State  or  a  Federal  court;  Kendal) 
v.  Winsor,  6  R.  I.  462,  holding  this  rule  to  be  specially  applicable 
in  a  suit  for  damages  for  the  infringement  of  a  patent;  Ex  parte 
Hill,  38  Ala.  438,  and  Ex  parte  Hill,  38  Ala.  462,  both  holding  a 
State  court  could  not  on  habeas  corpus  discharge  an  enrolled  con- 
script from  the  custody  of  a  Confederate  State  officer;  Stozier  v. 
Howes,  30  Ga.  579,  and  Chapin  v.  James,  11  R.  I.  89,  23  Am.  Rep. 
415,  both  holding  a  State  court  could  not  enjoin  executions  from 
the  Circuit  Court;  Providence,  etc.,  S.  S.  Co.  v.  Hill  Mfg.  Co.,  109 
U.  S.  607,  27  L.  1048,  3  S.  Ct.  620,  dissenting  opinion,  holding  that 
proceedings  in  the  District  Court  to  limit  the  liability  of  a  ship- 
owner supercedes  all  other  proceeding;  Kittredge  v.  Emerson,  15 
K.  H.  269,  holding  that  Federal  Judges  are  rer.trained  by  general 
laws  from  staying  proceedings  in  any  State  court;  Boyd  v.  Hawkins, 
2  Dev.  Eq.  337,  and  Amory  v.  Amory,  3  Blss.  271,  F.  C.  334,  on  the 
point  that  Federal  courts  will  not  disturb  judgments  in  State  courts; 
Reinach  v.  Atlantic,  etc.,  R.  R.  Co.,  58  Fed.  44,  holding  a  Federal 
court  could  not  enjoin  a  receiver  under  a  State  court  from  issuing 
receiver's  certificates;  The  Celestine,  1  Biss.  12,  F.  C.  2,541,  holding 
a  creditor  could  not  in  the  Circuit  Court  obtain  any  control  over 
property  seized  under  State  laws;  Fisher  v.  Lord,  9  Fed.  Cas.  135, 
where  the  proceedings  did  not  operate  upon  the  State  court,  but 
the  respondent  was  enjoined  in  personam;  Cropper  v.  Coburn,  2 
Curt  469,  F.  C.  3,416,  holding  that  an  unauthorized  attachment 
may  be  enjoined  in  the  Federal  courts;  Moran  v.  Sturges,  154  U,  S. 
207,  38  L.  985,  14  S.  Ct.  1022,  holding  that  a  District  Court  could  in- 
terfere where  the  State  court  had  no  jurisdiction;  City  of  Opelika 
V.  Daniel,  59  Ala.  216,  where  a  suit  was  brought  in  the  Federal 
courts  on  city  bonds  previously  declared  void  by  a  State  court; 
Brown  v.  Wallace,  4  GiU  &  J.  496:  S.  C,  2  Bland  Ch.  603.  hold- 
ing that  the  proceedings  of  a  trustee,  under  a  court  of  chancery; 
cannot  be  investigated  in  a  bill  filed  on  the  equity  side  of  the 
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County  Conrt;  Perry  Mfg.  Co.  v.  Brown,  2  Wood.  &  M.  469,  P.  O. 
11,015,  citing  cases  and  discussing  the  relative  Jurisdiction  of  State 
and  Federal  courts;  Freeman  v.  Timanus,  12  Fla.  410,  holding  equity 
will  not  entertain  a  bill  to  enjoin  proceedings,  where  there  is  a  good 
defense  at  law.  And  see  note  to  54  Am.  St  Rep.  261,  elaborately 
discussing  the  subject  of  relief  in  equity  against  Judgments. 

7  Cr.  281-284.  3  L.  343,  BEATTY  T.  STATE  OF  MARYLAND. 

Executors. —  Settlement  of  a  final  account  by  the  Orphans'  Court 
is  not  conclusive  in  an  action  by  the  creditors  on  an  administration 
bond,  p.  284. 

Cited  in  Nicholls  v.  Hodge,  2  Cr.  C.  C.  583,  F.  0.  10,231,  holding 
that  creditors  may  contest  the  settlement  of  an  executor's  account 
and  appeal;  Lupton  y.  Janney,  5  Cr.  C.  C.  477,  F.  0.  8,607,  where 
the  court  was  of  opinion  that  the  settlement  was  conclusive  against 
distribufees  and  residuary  legatees,  but  not  against  creditors;  Bank 
of  Troy  v.  Topping,  13  Wend.  563,  holding  that  creditors  are  not 
parties  to  proceedings  until  they  have  received  their  dividends; 
Cameron  v.  Gibson,  Walk.  (Miss.)  503,  holding  that  an  account  was 
not  eoncluslve  between  the  parties  where  there  was  no  evidence 
that  it  had  been  passed  upon;  Pulliam  v.  PuUiam,  10  Fed.  29,  F.  C. 
11,463a,  where  a  bill  was  brought  by  a  widow  against  an  executor 
for  a  general  settlement  of  account. 

7  Cr.  285,  286,  3  L.  344,  UNITED  STATES  v.  TYLER. 

Appeals. —  The  Judges  of  the  lower  court  being  opposed  in  opinion 
upon  a  question  under  the  embargo  act,  it  was  certified  to  the 
Supreme  Court  for  its  direction  in  the  premises,  p.  285. 

Cited  hi  United  States  v.  Sanges,  144  U.  S.  321,  36  L.  449,  12  S. 
Ct.  613,  upon  the  point  as  to  the  manner  of  bringing  up  criminal 
cases  upon  a  certificate  of  division  of  opinion;  Forsyth  v.  United 
States,  9  How.  572,  15  L.  263,  where  the  power  of  the  Supreme 
Court  to  revise  Judgments  in  criminal  cases  was  considered. 

Embargo. —  Valuation  by  the  Jury  is  not  necessary  in  a  prosecu- 
tion, under  the  embargo  act,  for  loading  goods  on  carriages  with 
an  intent  to  transport  them  to  Canada,  p.  285. 

Cited  in  Mason  v.  People,  2  Colo.  374,  holding  that  In  an  indict- 
ment for  larceny  the  Jury  need  not  8i)ecial]y  find  the  value. 

Miscellaneous. —  Cited  in  United  States  v.  Mann,  1  GalL  181, 
186,  F.  C.  15,718,  holding  that  an  offense  punishable  under  the 
embargo  act  of  January'  9,  1809,  was  not  saved  from  repeal  by  the 
saving  clause  of  the  second  section  of  the  act  of  June  28,  1809, 
chapter  9;  United  States  v.  New  Bedford  Bridge,  1  Wood.  &  M.  453, 
P.  C.  15,867,  on  the  point  that  whatever  the  law  declares  a  crime 
must  be  prosecuted  by  Indictment,  unless  a  remedy  by  informa- 
tion is  specially  given. 
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7  Or.  287,  288,  3  L.  347,  UNITED  STATES  v.  GORDON. 

Bonds. —  It  Is  a  good  defense  to  an  action  on  an  embargo  bonci 
that  it  was  more  than  double  the  value  of  the  vessel  and  cargo,  and 
the  obligors  were  constrained  to  execute  it  by  refusal  of  the 
collector  to  permit  the  vessel  to  clear,  p.  288. 

Cited  in  Jackson  v.  Simonton,  4  Or.  C.  C.  261,  F.  O.  7,147,  hold- 
ing that  no  officer  can  take  a  bond  in  his  official  capacity  which  he 
is  not  specially  authorized  to  take;  Whitsell  v.  Womack,  8  Ala.  476, 
where  a  bond  was  given  to  release  a  vessel  under  process;  Hawe» 
V.  Marchant,  1  Curt  139,  F.  C.  6,240,  holding  that  a  statutory  bond 
for  the  liberties  of  the  prison,  executed  under  duress,  is  void;  United 
States  V.  Mynderse,  27  Fed.  Cas.  57,  holding  that  a  bond  which 
is  extorted  by  a  public  official,  containing  conditions  different  from 
those  prescrl^jed,  is  void;  United  States  v.  Jones,  77  Fed.  720,  holding^ 
that  no  recovery  could  be  had  on  a  bond  given  by  an  assistant 
melter  and  refiner  of  a  mint  for  a  prior  defalcation. 

Distinguished  in  McWhorter  v.  McGehee,  1  Stewart,  565,  where 
the  question  was  as  to  the  validity  of  a  sheriff's  bond. 

Appeals. —  Writ  of  error  will  not  lie  to  the  Supreme  Court  of 
the  United  States  from  a  judgment  in  a  cause  carried  to  the  Circuit 
Court  by  writ  of  error  from  the  District  Court,  p.  288. 

Cited  in  Sarchet  v.  United  States,  12  Pet.  144,  9  L.  1033,  holding 
that  cases  at  law  can  only  be  brought  from  the  Circuit  Court 
by  a  writ  of  error  and  cannot  be  brought  by  appeal;  Ex  parte 
Crane,  5  Pet.  204,  8  L.  98,  on  the  point  that  an  enumeration  of  the 
cases  in  which  the  Supreme  Court  has  appellate  jurisdiction  Is  an 
exclusion  of  all  others;  Baker  v.  Blddle,  1  Bald.  403,  F.  C.  764,  on 
the  point  that  the  jurisdiction  of  the  Circuit  Court  must  be  exer- 
cised within  the  limits  prescribed  by  the  organic  law. 

7  Cr.  288-290,  3  L.  347,  BARTON  v.  PETIT. 

Judgments. —  Judgment  on  a  forthcoming  bond  must  be 
reversed  if  the  judgment  upon  which  it  was  issued  is  reversed, 
p.  289. 

Cited  and  principle  applied  in  Fowler  v.  Gibson,  4  Ark.  428,  where 
the  court  could  see  from  the  record  that  the  bond  was  for  property 
levied  upon  under  an  execution  on  the  judgment;  Mills  t.  Conner, 
I  Blackf.  10,  note,  holding  that  if  the  original  judgment  be  reversed, 
scire  facias  to  revive  cannot  be  supported;  Buckingham  v.  Bailey, 
4  Smedes  &  M.  547,  w^here  a  judgment  upon  which  a  forthcoming 
bond  purported  to  be  founded  was  void  for  want  of  jurisdiction; 
Caspar  v.  State,  11  Ind.  548,  where  a  suit  was  brought  upon  a  for- 
feited recognizance  taken  In  a  prosecution  under  the  liquor  act 
of  1853;  White  v.  Crump,  19  W.  Va.  593,  and  State  v.  Biair,  29 
W.  Va.  476,  both  holding  that  a  supersedeas  to  the  original  judg- 
ment will  supersede  a  judgment  on  the  delivery  bond;  Boy  t. 


519  Kotes  on  U.  S.  Reports.  7  Cr.  290-299 

Ck)uch,  6  How.  (Miss.)  194,  where  the  court  said  it  was  not  neces- 
sary to  enter  a  formal  motion  to  quash  the  latter. 

Certiorari.—  On  a  writ  of  error  to  a  judgment  on  a  forthcoming 
bond,  where  the  original  judgment  was  reversed,  the  court  directed 
a  certiorari  to  the  clerk  to  certify  the  execution  so  as  to  show  the 
connection  between  the  two  judgments,  p.  290. 

Cited  in  American  Construction  Co.  v.  Jacksonville,  etc.,  Ry.  Co., 
148  U.  S.  380,  37  L.  490,  13  S.  CL  762,  on  the  point  that  certiorari 
is  an  auxiliaiy  process  only  to  supply  imperfections  in  a  case  already 
before  the  court 

7  Cr.  290-299,  3  L.  348,  MIMA  QUEEN  v.  HEPBURN. 

Evidence.— Hearsay  evidence  is  incompetent  to  establish  any 
specific  fact,  which  fact  is  in  its  nature  susceptible  of  being  proved 
by  witnesses  who  speak  from  their  own  knowledge,  p.  295. 

This  holding  is  affirmed,  cited  and  applied  as  follows:  Glover  v. 
Millings,  2  Stew.  &  P.  43,  holding  there  was  no  exception  to  this  rule 
where  one  applied  for  freedom;  Davis  v.  Wood,  1  Wheat.  8,  4  L.  23, 
holding  that  evidence  of  general  reputation  was  not  admissible  to 
prove  freedom;  Brown  v.  Crandall,  11  Conn.  94,  95,  holding  general 
reputation  to  be  inadmissible  to  prove  partnership;  Sexton  y.  Hollis, 
26  S.  O.  235,  237,  1  S.  E.  896,  897,  and  Taliaferro  v.  Pryor,  12  Gratt. 
282,  both  holding  that  evidence  was  inadmissible  to  show  reputation 
of  ownership;  People  v.  Fulton  F.  I.  Co.,  25  Wend.  220,  where  on 
a  question  of  escheat,  the  declarations  of  deceased  members  and 
reputation  existing  in  a  family  were  admitted;  Casey  v.  Inloes,  1  Gill, 
492,  39  Am.  Dec.  669,  holding  facts  of  great  antiquity  and  resting 
in  parol  may  be  proved  by  hearsay;  People  v.  Mayne,  118  Cal.  519, 
62  Am.  St.  Rep.  257,  50  Pac.  655,  holding  an  entry  in  a  family  bible 
to  be  Incompetent  where  the  person  making  it  was  alive;  Bradford 
V.  Haggerthy,  11  Ala.  701,  holding  a  declaration  by  a  person  as  to 
his  place  of  residence  to  be  hearsay;  EUicott  v.  Pearl,  1  McLean,  209, 
F.  C.  4,386,  where  evidence  to  prove  what  a  deceased  person  had 
said  in  relation  to  a  certain  boundary  was  not  admitted;  Barker  v. 
Pope,  91  N.  C.  169,  where  the  court  ruled  out  a  question  as  to 
whether  the  witness  had  ever  heard  of  a  grantor's  incompetence; 
Hammond  v.  Noble,  57  Vt.  203,  where  there  was  introduced  hearsay 
evidence  to  prove  the  incompetency  of  a  juror;  Brown  v.  Foster,  41 
S.  C.  122,  19  S.  E.  301,  holding  that  evidence  of  general  knowledge 
of  the  fact  that  a  partnership  was  dissolved  was  incompetent;  United 
States  V.  MulhoUand,  50  Fed.  419,  holding  evidence  of  an  admis- 
sion of  a  theft  by  a  person  since  deceased  was  inadmissible;  Moore 
V.  Greene.  2  Curt  209,  F.  C.  9,763,  on  the  point  as  to  the  admissibility 
of  evidence  of  tradition  to  prove  death;  Scott  v.  Ratcliffe,  5  l*et.  8G, 

8  L.  55,  holding  that  hearsay  evidence  of  death  was  admissible; 
Hopt  y.  Utah,  110  U.  S.  581,  28  L.  266,  4  S.  Ct  200,  holding  that 
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testimony  of  a  surgeon  making  a  post-mortem  examination,  that  a 
third  person  had  identified  the  body  was  inadmissible;  Wells  y. 
Gompton,  3  Rob.  Id3,  holding  plats  made  by  a  parish  surveyor  were 
admissible  after  his  decease;  Insurance  Co.  y.  Mosely,  8  Wall.  409, 
10  L.  441,  dissenting  opinion,  where  the  question  was  as  to  the 
admissibility  of  declarations  as  part  of  res  gestse;  National  Masonic 
Ace.  Assn.  V.  Shryock,  73  Fed.  778,  36  U.  S.  App.  658,  holding  that 
declarations  of  a  person  two  hours  after  an  injury  were  inadmissible; 
Silva  y.  Plckard,  10  Utah,  88,  37  Pac.  89,  where  a  cause  was  re- 
versed because  of  the  admission  of  self -serving  declarations;  Famer 
y.  Turner,  1  Iowa,  59,  where  the  court  referred  to  admit  a  book  of 
original  entries  of  a  firm  to  prove  title  in  a  third  person;  Oelrlchs 
V.  Ford,  21  Md.  514,  holding  correspondence  between  a  principal 
and  agent  to  be  competent  to  prove  a  contract;  Ewing  v.  Keith, 
16  Utah,  322,  52  Pac.  7,  rejecting  parol  statements  of  a  party  in  his 
own  favor,  to  prove  a  deed  and  mortgage.  See  also  91  Am.  Dec. 
5211,  note,  discussing  proof  of  death. 

Eyidence.— Rule  rejecting  hearsay  evidence  applies  to  suits  to 
establish  freedom,  p.  295. 

Cited  in  Walkup  v.  Pratt,  5  Harr.  &  J.  56,  holding  such  evidence 
not  admissible  to  prove  pedigree;  State  v.  Marshall,  137  Mo.  478, 
479,  36  S.  W.  620,  dissenting  opinion,  on  the  point  that  evidence 
admissible  in  a  pedigree  case  is  not  admissible  in  a  suit  for  freedom; 
Oregory  v.  Baugh,  4  Rand.  615,  620,  holding  evidence  of  reputation 
that  an  ancestor  of  the  plaintiff  was  entitled  to  her  freedom  was 
incompetent;  Johnson  v.  Tompkins,  1  Bald.  577,  F.  C.  7,416,  on  the 
point  that  on  the  question  of  freedom  the  same  rules  of  evidence 
as  in  other  contests  govern;  United  States  v.  Morris,  1  Curt  45,  48, 
F.  C.  15,815,  on  the  point  that  evidence  that  a  person  was  bought 
and  also  as  a  slave  was  admissible;  Marguerite  v.  Chouteau,  2  Mo. 
77,  holding  that  Indians  taken  In  war  prior  to  1709  by  the  French 
and  sold  as  slaves,  and  their  descendants,  are  slaves;  Hamilton  y. 
Wabash,  etc.,  Ry.  Co.,  21  Mo.  App.  157.  holding  that  oral  declarations 
of  pedigree  were  admissible  if  the  declarant  was  dead. 

Evidence.—  Rule  that  hearsay  evidence  is  not  admissible  to  prove 
a  specific  fact  will  not  be  departed  from  because  the  eye-witnesses  to 
that  fact  are  dead,  p.  290. 

Cited  in  Stegall  v.  Stegall,  2  Brock.  263,  F.  C.  13,351,  where  the 
court  considered  the  effect  of  general  reports  in  a  neighborhood  as 
to  illegitimacy;  Gregory  v.  Baugh,  2  Leigh,  679,  695,  holding  that 
in  a  suit  for  freedom  hearsay  was  inadmissible  to  prove  pedigree; 
Taylor  v.  Glenn,  29  S.  C.  297,  13  Am.  St.  Rep.  727,  7  S.  E.  485; 
Alexander  v.  Gossett.  29  S.  C.  423,  7  S.  E.  816,  and  Ellicott  v. 
Pearl,  10  Pet.  437,  438,  9  L.  486,  all  holding  that  hearsay  as  to 
boundary  was  inadmissible;  Clement  v.  Packer,  125  U.  S.  321,  31 
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L..  726,  8  S.  Ct.  912,  where  the  question  was  as  to  whether  boundary 
could  be  proved  by  hearsay:  McEwen  v.  Portland,  1  Or.  304,  306. 
holding  It  to  be  error  to  admit  evidence  of  reputation  to  support 
Utie. 

Jurors.—  It  is  too  late  to  object  to  the  competency  of  a  juror  after 
he  is  sworn,  p.  297. 

This  holding  is  affirmed  and  applied  as  follows:  State  v.  Stephens, 
11  S.  G.  320,  holding  that  objections  to  the  panel  or  to  jurors  must 
be  made  before  the  jury  were  sworn;  Costly  v.  State,  19  Ga.  628, 
applying  the  rule  to  a  challenge  for  nonresidence;  Tide  Water  Canal 
Ca  V.  Archer,  9  Gill  &  J.  499,  holding  that  an  objection  that  a  juror 
is  related  comes  too  late  upon  the  inquisition;  Page  v.  Dan  vers,  7 
Met  328,  where  the  court  refused  to  set  aside  a  verdict  because 
some  of  the  jurors  were  irregularly  selected;  Croy  v.  State,  32  Ind. 
389,  where  a  juror  though  a  resident  was  not  a  householder;  Turner 
V.  Hahn,  1  Colo.  28,  and  Kohl  v.  Lehlbacls,  160  U.  S.  301,  40  L.  435, 
note,  16  S.  Ct.  307,  note,  where  a-  juror  was  an  alien;  Presbury  v. 
Commonwealth,  9  Dana  (Ky.),  204,  where  the  alienage  was  not 
known  until  after  the  verdict;  People  v.  Wintermute,  1  Dak.  76,  46 
N.  W.  699,  where  the  court  considered  as  to  when  an  objection 
should  be  made  to  a  grand  juror;  Johns  v.  Hodges,  60  Md.  222,  45 
Am.  Rep.  724,  where  a  juror  was  not  of  proper  age;  Wentworth  v. 
Farnington,  51  N.  H.  136,  holding  that  objections  to  highway  com- 
missioners must  be  made  before  they  have  entered  on  their  duties; 
Livingston  v.  Heerman,  9  Mart  (O.  S.)  701,  where  the  court  did 
not  decide  the  question,  but  left  It  open. 

Jurors.— Juror  Is  incompetent  in  a  suit  for  freedom  who  avows 
his  detestation  of  slavery  to  be  such  that  in  a  doubtful  case,  or  if 
the  testimony  were  equal,  he  would  And  for  the  plaintiff,  p.  297. 

Principle  applied  in  Choteau  v.  Pierre,  9  Mo.  7,  holding  that  in  a 
suit  for  freedom  it  was  a  good  cause  of  challenge  if  a  juror  should 
feel  bound  in  conscience  to  find  for  the  plaintiff;  Smith  v.  Eames, 
3  Scam.  77,  36  Am.  Dec.  516,  holding  that  a  juror  with  decided 
opinions  was  subject  to  challenge  for  cause;  Connors  v.  United 
States,  158  U.  S.  413,  39  L.  1035,  15  S.  Ct.  953,  where  the  court  re- 
fused to  allow  a  juror  j:o  be  asked  If  his  political  or  party  predilec- 
tions would  bias  his  judgment;  Milan  v.  State,  24  Ark.  354,  holding 
that  one  who  would  convict  a  negro  on  less  evidence  than  he  would 
a  white  man  was  incompetent;  Stoots  v.  State,  108  Ind.  417,  9  N.  E. 
381,  on  the  point  that  a  person  prejudiced  against  a  business  so 
that  he  would  doubt  the  testimony  of  one  engaged  in  it  is  incompe* 
tent;  People  v.  Bodine,  1  Den.  309,  where  the  effect  of  a  fixed 
opinion  as  to  guilt  was  considered.  See  also  note  to  9  Am.  St  Rep. 
746,  discussing  the  subject  of  the  rejection  of  jurors  for  bias. 
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Contractfl. —  Indebitatus  assumpsit  will  lie  to  recover  the  stipu- 
lated price  due  on  A  special  contract  not  under  seal,  where  the 
contract  has  been  fully  executed,  p.  303. 

The  citing  cases  have  very  extensively  affirmed  and  followed  this 
holding:  Arnett  v.  Evans,  Walk.  (Miss.)  473,  and  Brackett  v.  | 
Hammond,  2  Cr.  C.  C.  56,  F.  C.  1,016,  both  holding  that  although 
a  special  contract  existed,  the  plaintiff  may  recover  on  the  common 
counts;  Mansur  v.  Botts,  80  Mo.  655,  holding  assumpsit  would  lie 
on  a  special  contract  where  nothing  remained  to  be  done  but  pay 
money;  Corbett  v.  Lucas,  4  McCord,  328,  where  the  court  said  the 
consideration  is  a  distinct  substantive  cause  of  action  independently 
in  some  sort  of  the  contract;  Lyell  v.  Superv.  of  Lapeer  Co.,  6 
McLean,  450,  F.  C.  8,618,  where  the  plaintiff  brought  assumpsit 
and  declared  specially  upon  a  county  order;  Goshom  v.  Stewart  15 
W.  Va.  662,  holding  assumpsit  would  lie  for  the  use  and  occupation 
where  the  agreement  was  not  by  deed;  Williams  v.  Sherman,  7 
Wend.  110,  holding  that  in  an  action  for  use  and  occupation  plaintiff 
may  avail  himself  of  an  agreement  not  under  seal;  Thomas  v.  Dick- 
inson, 12  N.  Y.  370,  where  the  court  said  that  in  a  contract  of 
exchange  executed  by  the  plaintiff,  he  could  recover  any  balance 
under  the  common  counts;  Dukes  v.  Leowle,  13  Ala.  459,  holding 
assumpsit  would  lie  on  an  executed  parol  contract;  Welsh  v.  Welsh, 
5  Ohio,  432,  on  point  that  where  contract  has  been  put  an  end  to  by 
defendant  plaintiff  may  recover  on  the  common  counts;  Wheeler 
V.  Curtis,  11  Wend.  665,  holding  that  under  a  contract  of  charter- 
party  assumpsit  would  lie  for  the  freight;  Eggleston  v.  Buck,  24 
111.  264,  and  Hancock  v.  Ross,  18  6a.  365,  where  assumpsit  was 
brought  on  a  special  contract  for  the  sale  of  goods;  Holbrook  v. 
Armstrong,  10  Me.  39,  where  assumpsit  was  brought  for  the  price 
of  cows  delivered  to  defendant  to  be  returned  in  a  certain  time  or 
paid  for;  Mitchell  v.  Gile,  12  N.  H.  391,  where  one  agreed  to  deliver 
goods  to  another,  the  other  to  deliver  to  the  plaintiff  goods  of  a 
similar  nature  on  demand;  Peltier  v.  Sewall,  12  Wend.  388,  where 
a  vendor  sold  goods  agreeing  to  retain  one-half  interest,  and  the 
vendee  sued  in  assumpsit  for  one-half  the  loss;  Pool  v.  Tuttle,  11 
Me.  472,  26  Am.  Dec.  555,  holding  that  if  a  purchaser  of  goods  gives 
another's  note  and  it  is  not  paid,  assumpsit  lies;  N.  C,  etc.,  R.  R.  Co. 
T.  Pressley,  45  Miss.  71,  holding  that  where  there  is  a  special  agree- 
ment to  pay  for  goods  in  any  other  way  than  money,  it  must  be 
specially  declared  on;  Ilolden  Steam  Mill  Co.  v.  Westervelt,  67  Me. 
450,  holding  In  an  action  for  goods  furnished  under  an  express  con- 
tract, plaintiff  cannot  abandon  such  contract  and  recover  on  an 
implied  one;  Lanier  v.  Chappell,  2  Fla.  630,  holding  that  assumpsit 
would  He  for  the  hire  of  slaves  although  a  note  had  been  given; 
Walker  v.  Brown,  28  111.  385,  81  Am.  Dec.  290,  where  work  was 
done  under  a  special  contract;  Newman  v.  McGregor,  5  Ohio,  352, 
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24  Am.  Dec.  295,  and  Feeter  y.  Heath,  11  Wend.  484,  both  holding 
that  under  a  special  contract  to  do  work  one  may  recover  in  assump- 
sit; Throop  y.  Sherwood,  4  Gilm.  98,  where  assumpsit  was  brought 
for  work  and  labor  done,  and  on  an  account  stated;  Londregon  y. 
Crowley,  12  Conn.  562,  where  there  was  a  special  contract  for  per- 
sonal services,  and  the  plaintiff  had  declared  on  a  special  contract 
and  failed  In  his  proof  because  of  variance;  Cranmer  v.  Graham,  1 
Blackf.  408,  note,  where  there  was  a  special  contract  to  pay  one  a 
certain  amount  a  month  for  twelve  months  for  work  done;  Girohan 
y.  Dalley,  4  Ala.  340,  where  a  party  contracted  to  serve  another 
for  a  year,  and  it  was  held  the  entire  service  was  a  condition  pre- 
cedent to  recovery. 

Cited,  and  relied  upon  to  this  point  also  in  Emslic  v.  City  of  Lea- 
venworth, 20  Kan.  569,  an  assumpsit  against  a  city  for  work  done  on 
a  bride  contract;  Chesapeake,  etc..  Canal  Co.  v.  Knapp,  9  Pet.  566, 
0  li.  231,  where  assumpsit  was  brought  to  recover  money  due  for 
the  construction  of  locks;  Cook  v.  Linn,  19  N.  J.  L.  20,  holding  that 
one  who  at  another's  request  discharges  a  sum  of  money  due  may 
recover  in  assumpsit;  Ridgely  v.  Crandall,  4  Md.  441,  assumpsit  on 
a  contract  to  pay  the  difference  in  value  on  a  partition;  Ford  v. 
Rockwell,  2  Colo.  377,  where  an  action  was  brought  for  board  and 
tuition  furnished  to  appellant's  nephew  at  the  appellant's  request; 
Bertrand  v.  Byrd,  5  Ark.  657,  holding  that  if  the  special  contract 
remains  open  and.  unperformed,  or  is  for  anything  else  than  the 
^yment  of  money,  assumpsit  will  not  lie;  Beck  v.  Pearse,  1  Bailey 
L.  156,  holding  that  assumpsit  would  not  lie  under  a  building  con- 
tract to  be  paid  for  in  installments;  State  v.  Harmon,  15  W.  Va.  124, 
holding  that  assumpsit  would  not  lie  on  a  bond;  Garred  v.  Macey,  10 
Mo.  165,  on  the  point  that  assumpsit  will  not  lie  on  special  contract 
under  seal  which  has  been  fully  executed;  Kerstetter  v.  Raymond, 
10  Ind.  203,  where  the  court  said  that  if  the  defendant  in  assumpsit 
would  avail  himself  of  the  special  contract  he  must  plead  it;  Weart 
V.  Hoagland,  22  N.  J.  L.  519,  holding  a  special  contract  was  admis- 
sible in  assumpsit  to  fix  the  price  stipulated. 

Contracts.—  Where  there  is  a  special  contract  for  building  a  house 
and  some  alterations  or  additions  are  made,  the  special  contract  is 
considered  as  subsisting  so  far  as  it  can  be  traced,  p.  303. 

Xerger.—  Sealed  instrument  does  not  extinguish  simple  contract 
where  it  merely  recognizes  an  existing  debt,  and  provides  a  mode 
to  ascertain  its  amount  and  liquidation,  p.  303. 

Cited  in  Langdon  v.  Paul,  20  Vt  221,  holding  that  a  sealed  in- 
strument certifying  that  tlie  maker  had  executed  certain  notes  and 
waiving  the  statute  of  limitations  did  not  supersede  the  remedy  on 
the  notes;  Baker  v.  Baker,  28  N.  J.  L.  18,  75  Am.  Dec.  247,  holding 
that  the  taking  of  higher  security  extinguishes  those  of  inferior 
degrees;  Beede  v.  Fraser,  66  Yt.  119,  44  Am.  St  Rep.  828,  28  Atl. 
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882,  on  the  effect  of  a  higher  security  merging  a  lower;  Wallace  y. 
Fairman,  4  Watts,  379,  holding  a  note  under  seal  with  a  warrant 
to  confess  Judgment  did  not  extinguish  the  original  debt 

Assumpsit.— Special  agreements  are  admissible  under  general 
counts  in  indebitatus  assumpsit,  p.  304. 

Cited  in  Keyser  y.  District  No.  8,  35  N.  H.  483,  holding  that  one 
selling  a  building  may  recoyer  the  amount  in  assumpsit;  Stout  y. 
Gullagher,  2  A.  K.  Marsh.  160,  where  under  such  a  count  a  special 
agreement  for  work  was  held  admissible;  Schwartzel  y.  Karnes,  2 
Kan.  App.  785,  44  Pac.  42,  holding  assumpsit  would  lie  on  a  special 
contract  for  seryices  where  the  plaintiff  had  fully  performed. 

Xerg^r. —  Mere  recital  of  a  prior  in  a  later  agreement,  after  it  has 
been  executed,  does  not  extinguish  the  former,  p.  304. 

Corporations  may  by  mere  yote  or  other  corporate  act,  not  under 
their  corporate  seal,  appoint  an  agent  whose  acts  and  contracts 
within  the  scope  of  his  authority  would  be  binding  upon  the  cor- 
poration, p.  305. 

The  following  cases  cite,  approye  and  yariously  apply  this  prin- 
ciple: Green  y.  State,  8  Ohio,  314,  where  the  appointment  of  a 
superintendent  was  by  parol;  Eyerett  y.  United  States,  6  Port.  182, 
30  Am.  Dec.  588,  and  State  y.  Allis,  18  Ark.  280,  both  holding  that  a 
corporation  may  appoint  an  agent  whose  acts  within  his  powers 
would  be  yalid  without  a  seal;  Fitch  y.  Lewiston  Steam  Mill  Co., 
80  Me.  38,  12  Atl.  734,  holding  that  this  was  the  rule  whateyer  the 
purpose  of  the  agency;  Garyey  y.  Colcock,  1  Nott  &  McC.  233,  hold- 
ing that  while  a  corporation  cannot  act  directly  except  under  seal, 
it  may  appoint  by  yote  an  agent  whose  acts  will  be  binding;  Dayis  y. 
Memphis,  etc.,  Ry.  Co.,  22  Fed.  886,  on  the  point  that  a  president 
may  employ  attorneys  without  any  contract  under  seal;  Osbom  y. 
United  States  Bank,  9  Wheat  829,  6  L.  226,  holding  that  it  was  un- 
necessary for  an  attorney  to  produce  authority  under  seal;  The  Banks 
y.  Poitlaux,  3  Rand.  143,  147,  15  Am.  Dec.  708,  711,  holding  a  cor- 
porate seal  was  not  essential  to  an  agreement  to  conyey  real  estate; 
Female  Orphan  Asylum  y.  Johnson,  43  Me.  184,  holding  that  a  cor- 
poration empowered  to  make  contracts  in  writing  is  not  thereby 
authorized  to  confer  that  power  on  their  officers;  Sayings  Bank  y. 
Davis.  8  Conn.  207,  210,  on  the  point  that  a  corporation  cannot  con- 
yey or  mortgage  except  by  its  corporate  seal;  Union  Bank  y.  Ridgely, 
1  Harr.  &  G.  421,  holding  that  acts  of  corporations  may  now  be 
evidenced  by  writing  without  seal;  Hamilton  v.  Lycoming  Ins.  Co., 
5  Pa.  St.  344,  holding  that  corporations  may  contract  by  parol  within 
the  sphere  of  their  proper  functions:  Crawford  v.  Longstreet,  43 
N.  J.  L.  329,  holding  a  lease  for  years  need  not  be  under  seal;  Com- 
mercial Bank  y.  Newport  M.  Co.,  1  B.  Mon.  14,  35  Am.  Dec.  172, 
and  Butts  v.  Cuthbertson,  6  Ga.  171,  both  holding  that  a  note 
given   by  an  agent  within  his  powers  bound  the   corporations; 
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Garrison  v.  Combs,  7  J.  J.  Marsh.  85,  22  Am.  Dec.  121,  liolding 
a  seal  was  not  necessary  to  pass  interest  in  a  note;  Eastman  v.  Coos 
Bank,  1  N.  H.  26.  holding  an  express  vote  is  not  necessary  to  au- 
thorize the  cashier  to  deliver  notes  for  collection;  Gottfried  v.  Miller, 
104  U.  S.  527,  26  L.  853,  holding  a  corporation  may  assign  letters 
patent  without  a  seal;  in  The  Cape  Sable  Co.'s  Case,  3  Bland  Ch. 
610;  Poultney  t.  Wells,  1  Aik.  184,  and  Baptist  Church  v.  Mulford, 
8  N.  J.  L.  185,  all  holding  that  assumpsit  lies  against  a  corporation; 
Saxton  v.  Texas,  etc.,  R.  R.  Co.,  4  N.  Mex.  385  (203),  16  Pac.  854; 
Damon  v.  Granby,  2  Pick.  353,  and  State  y.  Allis,  18  Ark.  278,  on 
the  point  that  the  seal  of  an  agent  is  not  the  seal  olkthe  corporation; 
Union  Bank  v.  Jacobs,  6  Humph.  519,  holding  that  a  corporation 
created  to  construct  a  road  may  borrow  money,  although  the  char- 
ter directs  that  funds  shall  be  raised  by  subscription;  Dennis  v. 
Maynard,  15  111.  478,  holding  that  a  warrant  issued  by  tax  com- 
missioners without  a  seal  was  valid. 

Denied  in  Frankfort  Bank  v.  Anderson,  3  A.  K.  Marsh.  8,  holding 
that  a  corporation  can  only  bind  itself  by  a  seal,  and  that  a  banking 
corporation  is  no  exception. 

Corporations.— All  parol  contracts  made  by  its  authorized  agents 
are  express  promises  of  the  corporation,  and  all  duties  imposed  on 
them  by  law,  and  all  benefits  conferred  at  their  request,  raise  Implied 
promises  binding  on  the  corporation,  p.  306. 

The  citations  show  the  following  cases  where  this  holding  is 
affirmed  and  applied:  Moss  v.  Averell,  10  N.  T.  454,  and  Kelly  v. 
Board  of  Public  Works,  75  Va.  271,  on  the  point  that  a  corporation 
may  bind  itself  in  any  way  that  a  natural  person  may  bind  himself; 
Badger  v.  Bank  of  Cumberland,  26  Me.  435,  holding  that  authority 
need  not  be  proved  by  record  or  writing;  Southern  Hotel  Co.  v. 
Newman,  30  Mo.  121,  on  the  point  that  promises  may  be  implied 
from  its  acts  and  the  acts  of  its  agents;  Union  Bank  v.  Ridgely,  1 
Harr.  &  G.  413,  holding  a  corporation  may  be  bound  by  the  acts  of 
its  agents  not  reduced  to  writing;  Garrison  v.  Combs,  7  J.  J.  Marsh. 
88,  22  Am.  Dec.  124,  holding  an  agent  within  his  authority  may 
bind  by  any  agreement  which  if  made  in  his  own  right  would  bind 
him;  In  re  Troy  Woollen  Co.,  8  N.  B.  B.  414,  24  Fed.  Cas.  246,  on 
the  point  that  a  party  dealing  with  an  agent  acting  for  the  benefit 
of  his  principal,  may  sue  the  principal;  Mott  v.  Hicks,  1  Cow. 
532,  537,  13  Am.  Dec.  552,  556,  holding  a  corporation  to  be  liable  in 
assumpsit  for  the  simple  contracts  of  its  agents  within  their  author- 
ity; Cram  v.  Bangor  House  Proprietary,  12  Me.  357,  holding  assump- 
sit would  lie  where  the  directors  acting  within  their  authority  con- 
tracted under  their  own  seals;  Stamford  Bank  v.  Benedict,  15  Conn. 
445,  holding  a  verbal  direction  from  the  directors  to  a  cashier  is 
sufficient  authority;  Davenport  v.  Peoria  M.  &  F.  I.  Co.,  17  Iowa, 
283.  holding  that  acts  of  a  corporation  evidenced  by  a  vote  are  as 
binding  as  the  most  solemn  acts  under  seal;  Preston  y.  Missouri 
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&  Penn.  Lead  Co.,  51  Mo.  45,  holding  the  officers  may  confer 
authority  on  an  agent  to  draw  and  execute  bills  of  exchange  for 
Ithe  company;  Bank  of  the  United  States  v.  Dandridge,  12  Wheat 
74,  100,  101,  106,  114,  6  L.  556,  5C5,  567,  570,  holding  that  the  bond 
of  a  cashier  need  not  be  accepted  to  enable  him  to  enter  upon  hia 
duties;  Ohio,  etc.,  R.  R.  Go.  v.  Middleton,  20  111.  636,  on  the  point 
that  a  signature  of  tlie  corporation  to  a  coctract  executed  by  an 
agent  is  not  material;  Richards  v.  Merrimac,  etc.,  R.  R.  Co.,  44  N. 
H.  135,  on  the  point  that  notes  signed  by  officers  acting  within 
their  authority  are  binding;  Kramrath  y.  City  of  Albany,  127  N.  Y. 
581,  28  N.  E.  ^,  where  the  court  said  that  the  contract  must  be 
within  the  scope  of  the  corporate  powers,  and  not  required  to  be 
made  in  a  particular  way;  Mount  Sterling,  etc.,  Tp.  Go.  v.  Looney, 
1  Met.  (Ky.)  552,  71  Am.  Dec.  4d3,  holding  that  to  bind  a  corporation 
by  a  contract  of  its  president,  power  under  the  act  of  Incorporation 
or  ratification  must  be  shown;  Savings  Bank  v.  Davis,  8  Conn.  202, 
holding  an  agent  or  attorney  may  be  appointed  and  authorized  to 
convey  realty  by  a  vote  of  the  directors,  without  a  seal;  Baptist 
Ghurch  v.  Mulford,  8  N.  J.  L.  193,  holding  assumpsit  would  lie 
against  the  trustees  of  a  church  in  their  corporate  capacity,  tw 
work  and  labor  and  goods  sold. 

Gited  to  this  point  and  relied  upon  also  In  McKim  v.  Odom,  3  Bland 
Gh.  421,  on  the  point  that  an  answer  of  a  representative  of  a  cor- 
poration in  a  suit  against  .it  is  received  as  evidence  against  the 
corporation  itself;  Eagle  Woollen  Mills  Go.  v.  Mouteith,  2  Or.  288, 
on  the  point  that  a  deed  by  an  agent  must  be  in  the  name  of  the 
corporation;  Growley  v.  Genesee  Min.  Go.,  55  CaL  277,  on  the  point 
that  a  corporation  is  bound  by  acts  of  its  officers  If  it  so  acts  as  to 
deceive  third  persons;  Tracy  v.  Talmage,  14  N.  Y.  191,  67  Am. 
Dec.  151,  on  the  point  that  a  corporation  may  become  liable  on  a 
contract  founded  upon  a  moral  obligation;  New  York,  etc.,  R.  R. 
Go.  V.  Schuyler,  34  N.  Y.  85,  holding  that  a  corporation  wrongfully 
permitting  the  transfer  of  stock  was  liable  upon  an  implied  promise; 
San  Antonio  v.  Lewis,  9  Tex.  70,  where  an  action  was  brought 
against  a  city  on  a  contract  by  a  mayor  under  a  parol  authority 
by  the  board  of  aldermen;  Russell  v.  Mayor,  etc.,  of  N.  Y.,  2  Den. 
473,  where  a  plaintiff  sued  on  assumpsit  for  merchandise  blown 
up  by  order  of  the  mayor  and  aldermen;  Memphis  v.  Adams,  9  Heisk. 
529,  24  Am.  Rep.  338,  holding  a  city  may,  without  express  authority, 
employ  counsel  to  attend  to  the  corporate  interests;  Ghapman  v. 
Gity  of  Brooklyn,  40  N.  Y.  380,  holding  a  city  is  liable  to  refund 
property  received  under  a  contract,  whose  consideration  has  failed; 
Bushel  V.  Gommonwealth  Ins.  Go.,  15  Serg.  &  R.  176,  where  the 
court  said  that  with  the  multiplication  of  corporations  there  had 
been  a  corresponding  change  in  the  law  relating  to  them;  Ghestnut 
Hill  T.  Go.  V.  Rutter,  4  Serg.  &  R.  16,  8  Am.  Dec.  676,  holding  that 
an  action  of  trespass  on  the  case  lies  against  a  corporation  for  a 
tort 
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Distinguished  In  Crescent  City  Bank  v.  Carpenter,  26  Ind.  113, 
holding  that  an  assignment  to  a  cashier  was-  an  assignment  to  him 
personally  and  not  to  the  bank;  denied  in  Waller  v.  Bank  of  Ken- 
tucky, 3  J.  J.  Marsh,  203,  holding  a  corporation  can  only  contract 
through  the  medium  of  its  corporate  seal. 

Corporations.—  Assumpsit  will  lie  against  a  corporation  on  an 
Implied  contract,  p.  306. 

Cited  and  principle  applied  in  Jones  v.  Trustees,  etc.,  46  Ala.  630, 
on  an  agreement  to  pay  a  certain  sum  as  an  endowment;  Selma  y. 
Mullen,  46  Ala.  414;  holding  assumpsit  would  lie  against  a  city 
upon  an  express  or  implied  promise;  Seagraves  y.  Alton,  13  111.  371 
an  assumpsit  against  a  city  for  the  support  of  a  pauper;  Randall  y. 
Van  Vechten,  19  Johns.  66,  10  Am.  Dec.  196,  holding  assumpsit 
would  lie  against  a  city  on  a  contract  by  its  agents  under  their 
own  seals;  Dunn  y.  St.  Andrew's  Church,  14  Johns.  119,  an  assump- 
sit against  a  church  for  work  and  labor  by  the  clerk  of  the  church; 
Steele  y.  Oswego,  etc.,  Mfg.  Co.,  15  Wend.  266,  holding  assumpsit 
would  not  lie  on  a  note  to  which  the  corporate  seal  was  attached; 
McCullough  y.  Talladega  Ins.  Co.,  46  Ala.  378,  an  assumpsit  on  a 
written  contract  to  pay  money;  Foster  y.  Essex  Bank,  17  Mass.  503, 
9  Am.  Dec.  174,  on  the  point  that  actions  lie  against  corporations 
the  same  as  against  individuals;  Mott  v.  Hicks,  1  Cow.  542,  13 
Am.  Dec.  560,  dissenting  opinion,  holding  assumpsit  lies  against  a 
corporation  on  the  simple  contracts  of  its  agents;  Worrall  y.  Munn, 
5  N.  T.  243,  245,  55  Am.  Dec.  339,  340,  on  the  point  that  assumpsit 
lies  on  a  contract  by  an  agent  under  seal  where  his  authority  was 
by  parol;  People  ex  rel.  Lynch  y.  Mayor,  etc.,  of  N.  Y.,  25  Wend. 
685,  on  the  point  that  assumpsit  will  lie  for  neglect  of  corporate 
duty;  Ex  parte  Lynch,  2  Hill,  46,  note,  another  phase  of  the  same 
case;  Kortright  y.  Buff.  Comm.  Bk.,  20  Wend.  94,  holding  assumpsit 
would  lie  against  a  corporation  refusing  to  permit  a  transfer  of  its 
stock;  Wyman  y.  American  Powder  Co.,  8  Cush.  181,  holding  assump- 
sit would  lie  on  refusal  to  give  the  owner  of  stock  certificates  on 
demand;  Bank  of  State  y.  Harrison,  66  Ga.  700,  holding  that  man- 
damus would  not  lie  to  compel  a  transfer  of  stock;  Childs  y.  Bank 
of  Missouri,  17  Mo.  216,  holding  that  actions  of  malicious  prosecu- 
tion, slander,  or  false  imprisonment  would  not  lie  against 
corporations. 

Distinguished  in  Orr  v.  Bank  of  the  United  States,  1  Ohio,  42,  13 
Am.  Dec.  590,  holding  that  an  action  of  assault  and  battery  will 
not  lie  against  a  corporation. 

Corporations  can  make  promises  and  enter  into  contracts  without 
express  authority,  p.  307. 

Cited  in  Welland  Canal  Co.  y.  Hathaway,  8  Wend.  484,  24  Am.  Dec. 
65,  on  the  point  that  a  corporation  can  only  bind  itself  in  pursuance 
of  the  powers  given  it;  Sanborn  v.  Fireman's  Ins.  Co.,  16  Gray,  454, 
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77  Am.  Dec.  421,  holding  Insurance  companies  could  make  oral 
contracts  though  authorized  to  make  contracts  by  the  signature  of 
the  president;  Det^ieller  v.  Breckenkamp,  83  Mo.  63,  on  the  point 
that  corporations  have  power  to  make  contracts  necessary  and  usual 
In  the  course  of  their  business;  First  National  Bank  v.  North  Mo. 
C.  &  M.  Co.,  8G  Mo.  140,  holding  that  the  authority  of  a  corporation 
to  issue  a  note  need  not  be  expressly  given;  Falckner  v.  United  States 
Bank,  8  Wheat.  358,  5  L.  C36,  on  the  point  that  the  common  law  can- 
not control  by  Implication  the  powers  of  a  corporation  under  the 
statute;  Plantei-s'  Bank  v.  Sharp,  6  How.  322,  323,  12  L.  456,  457, 
holding  that  a  statute  limiting  the  powers  of  chartered  banks  to 
contract  was  unconstitutional.  See  note  to  13  Am.  Dec.  562,  on 
the  powers  of  corporations  to  contract. 

Corporation  acting  under  contract  of  agent  and  paying  money 
under  it,  and  the  whole  benefit  of  the  contract  resulting  to  the 
corporation,  it  may  be  properly  inferred  that  the  corporation  has 
adopted  the  contract,  p.  307. 

The  citations  show  a  number  of  cases  on  ratification  by  corpora- 
tions, aflirming  and  applying  this  doctrine:  Leggett  v.  New  Jersey 
Manufacturers,  1  N.  J.  Eq.  557,  23  Am.  Dec.  737,  holding  a  corpora- 
tion may  ratify  unauthorized  acts  of  its  agents;  Melledge  v.  Boston 
Iron  Co.,  5  Cush.  175,  51  Am.  Dec.  67,  on  the  point  that  a  corpora- 
tion acting  on  a  contract  of  an  agent  ratifies  It;  Skinner  v.  Dayton, 
19  Johns.  550,  558,  10  Am.  Dec.  305,  and  Sargent  v.  Franklin  Ins.  Co., 

8  Pick.  98,  19  Am.  Dec.  309,  on  the  point  that  a  contract  by  agents 
under  their  seals  is  binding  on  the  corporation  when  It  recognized  the 
contract;  Pittsburgh,  etc.,  Ry.  Co.  v.  Keokuk,  etc..  Bridge  Co.,  131 
U.  S.  381,  33  L.  160,  9  S.  Ct  773,  holding  a  contract  by  a  president 
known  to  the  directors  and  not  disapproved  by  them  binds  the 
corporation;  Union  Pac.  Ry.  Co.  v.  Chicago,  etc.,  Ry.  Co.,  51  Fed. 
327,  10  U.  S.  App.  98,  holding  that  a  contract  letting  another  rail- 
road into  the  joint  use  of  the  company's  bridge  was  binding, 
although  never  formally  ratified;  Missouri  Pac.  R.  R.  Co.  v.  Sidell, 
67  Fed.  469,  35  U.  S.  App.  152,  holding  that  a  contract  made  to 
pay  for  the  construction  of  an  extension  of  the  road  was  valid. 
although  never  approved  by  the  stockholders;  American  Exchange 
National  Bank  v.  First  National  Bank,  82  Fed.  972,  48  U.  S.  App. 
652,  holding  the  fact  that  the  directors  unite  in  making  a  guaranty 
note  to  secure  a  loan  previously  arranged  for  by  the  cashier,  is 
evidence  of  ratification  for  the  cashier's  acts;  Mason  y.  Crosby,  1 
Wood.  &  M.  358,  F.  C.  9,234,  holding  a  principal  could  not  receive 
the  proceeds  of  a  sale  by  an  agent  without  being  liable  civilly  for 
his  fraudulent  representations;  Merchants'  Bank  v.  Central  Bank, 
1  Ga.  428,  44  Am.  Dec.  666,  holding  that  a  corporation  by  use  of 
the  property  and  the  receipt  of  the  benefit  under  a  contract,  ratifies 
It;  Legrand  v.  Manhattan  Mercantile  Assn.,  80  N.  Y.  639.  on  the 
point  that  a  contract  of  hiring  by  a  manager  of  a  corporadon  is 
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binding  when  it  was  known  and  assented  to  by  the  directors;  Union 
Banlc  V.  Ridgely,  1  Harr.  &  G.  427,  on  the  point  that  money  paid  on 
a  contract  of  an  agent  is  evidence  of  ratification;  Durar  y.  Hudson 
Co.  M.  I.  Co.,  24  N.  J.  L.  201,  on  the  point  that  an  entry  made  by 
the  secretary  in  the  booiss,  and  subject  at  all  times  to  inspection, 
presupposes  authority  to  make  it;  Logansport  v.  Dylceman,  116  Ind. 
19,  17  N.  E.  590,  and  San  Francisco  Gas  Co.  v.  San  Francisco,  9 
Cal.  471,  both  holding  that  a  city  could  not  receive  the  benefit  of 
services  and  property  and  then  deny  its  liability;  Keyser  v.  District 
No.  8,  35  N.  H.  481,  holding  that  a  school  district  by  claiming  a 
building  under  a  purchase  in  its  behalf,  ratifies  the  action  of  the 
committee;  Peterson  v.  Mayor,  etc.,  of  N.  Y.,  17  N.  Y.  453,  holding 
a  resolution  adopting  plans  prepared  at  the  request  of  a  committee 
not  authorized,  and  directing  the  erection  of  the  building  was  a 
ratification;  Goshom  v.  County  Court,  42  W.  Va.  740,  26  S.  B.  454, 
where  the  court  said  that  if  a  municipality  obtains  property  with- 
out authority,  the  law,  independent  of  statute,  will  compel  restitu- 
tion; Fullani  v.  Inhabitants  of  West  Brookfield,  9  Allen,  5,  holding 
that  where  a  town  committee  makes  a  contract  binding  only  them- 
selves, the  town  revoking  the  authority  and  prohibiting  the  execution 
is  not  liable;  Taylor  v.  Lambertville,  43  N.  J.  Eq.  110,  10  Atl.  811, 
holding  a  city  liable  under  an  implied  contract  to  pay  for  gas  for 
a  year  where  it  accepts  gas  for  any  considerable  portion  of  the  year; 
Cady  V.  Shepherd,  11  Pick.  406,  22  Am.  Dec.  383,  holding  a  partner 
may  bind  his  copartner  by  a  contract  under  seal,  provided  the 
copartner  assents  to  or  ratifies  the  contract;  Herbert  v.  Hanrlck, 
16  Ala.  590,  holding  a  subsequent  parol  ratification  by  a  partner 
of  a  deed  by  his  copartner  was  an  adoption  of  the  deed;  Worrall  v. 
Munn,  5  N.  Y.  242,  55  Am.  Dec.  338,  where  a  partner's  power  to 
bind  his  copartner  by  a  deed  was  discussed. 


7  Cr.  307-327,  3  E.  354,  CLARK  v.  CARRINGTON. 

Indemnity.— Judgment  against  the  person  to  be  indemnified,  if 
fairly  obtained,  and  especially  if  obtained  on  notice  to  the  warrantor, 
is  admissible  in  a  suit  against  him  on  his  contract  of  indemnity, 
p.  322. 

Cited  and  doctrine  applied  in  Middleton  v.  Thompson,  1  Spears  L. 
74,  dissenting  opinion,  holding  that  reasonable  notice  to  a  warrantor 
to  come  in  and  defend  is  sufllcient;  Brown  v.  Chaney,  1  Ga.  414, 
where  the  court  said  that  to  make  such  a  judgment  conclusive, 
notice  was  indispensably  necessary;  Boston  v.  Worthington,  10  Gray, 
499,  71  Am.  Dec.  679,  where  the  question  was  as  to  the  conclusive- 
ness of  a  Judgment  against  a  city  for  defects  in  a  highway,  as 
against  a  tenant  of  the  land;  Littleton  v.  Richardson,  34  N.  H.  187, 
holding  a  party  obstructing  a  highway  bound  by  a  judgment  by  a 
traveller  against  the  town  because  of  it;  Gibson  y.  Love,  2  Fla. 
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616,  holding  that  a  surety  Is  in  privity  with  a  Judgment  rendered 
against  his  cosurety;  Lacock  v.  Commonwealth,  99  Pa.  St,  210,  on 
the  point  that  a  Judgment  against  a  surety  Is  evidence  against  his 
principal;  The  Alert,  40  Fed.  837,  on  the  point  that  notice  by  the 
charterers  of  a  proceeding  in  rem  against  the  ship  bound  them; 
Holbrook  y.  Holbrook,  15  Me.  12,  an  action  upon  a  promise  to  in- 
•demnlfy  plaintiff  against  all  claims  by  one  to  whom  he  had  pre- 
viously given  a  bond  to  convey;  Salle  v.  Light's  Exrs.,  4  Ala.  707,  39 
Am.  Dec.  320,  holding  a  Judgment  against  a  vendee  by  a  third  per- 
son is  not  evidence  that  the  vendor  had  no  title;  Carpentier  v.  Pier, 
30  Vt  88,  73  Am.  Dec.  291,  holding  that  one  transferring  a  note  with 
ti  warranty  was  a  privy  so  as  to  be  bound  by  the  Judgment;  Smeltzer 
V.  White,  92  U.  S.  394,  23  L.  509,  on  the  point  that  a  warrantor  is  con- 
cluded by  Judgments  If  he  had  reasonable  notice  and  was  required 
to  assist;  New  York,  etc.,  Co.  v.  Protection  Ins.  Co.,  1  Story,  462, 
F.  C.  10,216,  on  the  point  that  if  notice  of  a  suit  upon  the  original 
policy  is  given  reassurers,  they  must  act  upon  such  notice  within  a 
reasonable  time;  Kessler  v.  McConachy,  1  Rawle,  445,  on  the  point 
that  a  Judgment  ascertaining  a  precise  fact,  character  or  privilege, 
is  always  evidence  where  it  comes  in  question.  See  also  note  to  83 
Am.  Dec.  385,  where  the  subject  of  Judgments  as  evidence  against 
persons  liable  to  defendants  therein  was  discussed;  and  note  to  2 
Am.  St.  Rep.  878,  citing  cases  on  the  conclusiveness  of  Judgments. 

Assig^nments.—  Assignee  of  property  as  security  agreeing  to  com- 
ply with  a  contract  of  the  assignor  is  liable  on  the  contract  to  the 
fiame  extent  that  the  assignor  is  liable,  p.  326. 

7  Cr.  327-332,  3  L.  360,  DICKEY  v.  BALTIMORE  INS.  00. 

Insurance  at  and  from  an  island  Insures  the  vessel  while  coasting 
from  port  to  port  of  the  island  for  the  purpose  of  the  voyage  insured, 
p.  331. 

Cited  in  Equitable  Ins.  Co.  v.  Hearne,  20  Wall.  497,  22  L.  399, 
where  a  policy  on  a  voyage  "  from  Liverpool  to  Cuba  and  to  Europe 
via  Falmouth  "  was  construed. 

Distinguished  in  Heam  v.  New  England  M.  M.  S.  Co.,  3  Cliff.  825, 
F.  C.  6,301,  holding  that  the  word  "  port "  does  not  mean  "  port  or 
•ports." 

U  Cr.  332-338,  3  L.  362,  MARINE  INS.  CO.  OF  ALEXANDRIA  v. 
HODGSON. 

Judgments.— Any  fact  which  proves  it  to  be  clearly  against  con- 
science to  execute  a  Judgment,  and  of  which  the  injured  party 
could  not  have  availed  himself  in  a  court  of  law,  or  of  which  he 
might  have  availed  himself  but  was  prevented  by  fraud  or  accident 
unmixed  with  any  fault  or  negligence  in  himself  or  his  agents,  will 
Justify  an  application  to  a  court  of  chancery,  p.  336. 


&8I  Marine  Ina.  Co.  of  Alexandria  v.  Hodgson.      7  Cr.  332-338 

The  citatlone  on  tbla  point  are  a  striking  tribute  to  tbe  "  great 
chief  Juatlce."  They  show  Low  extensively  the  courts  have  ap- 
proved and  relied  upon  bis  statement  of  tills  doctrine  of  Inw;  iiud 
approve  and  apply  it  as  follows:    Embry  v.  Palmer.  107  0.  8.  10, 

27  L.  349.  2  S.  Ct.  31;  Phillips  v.  Negley,  117  U.  S.  875,  678.  29  I* 
1015,  1016,  6  S.  Ct.  9C©,  906,  and  Hood  v.  New  Haven,  etc.,  R,  It. 
Co.,  23  Conn.  622,  all  holding  no  relief  will  be  granted  where  trie 
courts  of  law  can  furnish  adequate  relief;  Batcbelder  v.  Bean.  76 
Me.  3'rc.  where  the  court  said  that  equity  would  not  enjoin  a  Judg- 
ment on  tbe  precise  ground  the  defendaut  sought  to  prevent  a 
recovery  of  the  Judgment;  Barton  v.  RadclylTe.  140  Mass.  280.  21 
N.  R.  37.1,  where  tbe  defendant  presented  no  different  inquiry  from 
that  Involved  tn  the  original  suit;  Stout  v.  Siocuoi,  52  N.  J.  Eq.  80, 

28  Atl.  7,  holding  equity  will  never  interfere  unless  the  defendant 
can  show  merits;  Criui  v.  Handley,  04  U.  S.  858,  24  L.  218.  holding 
that  absence  of  one  of  the  counsel  is  not  a  ground  for  relief;  Ames  v. 
Snider,  65  111.  501,  holding  that  inattention  of  counsel  was  no  ground 
for  interfering;  Thomas  v.  Phillips.  4  Smedes  &  M.  424,  where  the 
couK  said  that  equity  would  not  relieve  unless  tbe  defense  was  pre- 
vented without  fault,  even  though  the  contract  was  against  public 
policy;  Ayrea  v.  Morebead,  77  Va.  588,  holding  that  one  who  by  his 
own  and  partly  his  attorney's  negligence  fails  to  aval!  himself  of  a 
defense  is  not  entitled  to  relief;  Rogers  v.  Parker,  1  Hughes,  15S, 
F.  C.  12,018,  and  Dickinson  v.  Sizer,  4  Rand.  121,  wberc  relief  was 
not  granted  because  of  the  negligence  of  the  attorney:  Kersey  v. 
Basb,  3  Del.  Oh.  323,  a  bill  in  equity  because  tbe  complainant  was 
not  able  to  attend  the  trial  owing  to  Illness,  and  because  of  aewly- 
dlscovered  evidence;  DobaoD  v.  Pearce,  12  N.  Y.  105,  62  Am.  Dec.  154, 
restraining  proceedings  upon  a  Judgment  fraudulently  obtained; 
Cairo  &  F,  a.  R.  Co.  v.  Tltua,  27  N.  J.  Eq.  106,  where  equity  refused 
tolnterferebecauseof  new  testimony  obtainable  hy  diligence;  Norton 
V.  Woods,  22  Wend.  623,  where  tbe  question  was  as  to  whether  a 
defendant  omitting  to  Qle  a  bill  for  discovery  could  subsequently  file 
a  bill  for  relief;  Stroup  v.  Sullivan,  2  Ga.  279,  46  Am.  Dec.  390, 
where  a  garnishee  was  not  relieved  from  a  Judgment  in  a  suit  which 
tie  supposed  was  abandoned,  but  without  JustlQcatlon:  Trefz  v. 
Knickerbocker,  8  Fed.  180.  holding  equity  would  grant  relief  from  a 
judgment  on  the  ground  of  fraud;  Lazarus  v.  McGuIrk,  42  La.  Ann. 
201,  8  So.  255,  holding  that  tbe  rule  that  a  Judgment  silences  all 
defenses  does  not  apply  In  cases  of  fraud;  State  v.  Matley,  17  Neb. 
667,  on  the  point  that  a  Judgment  obtained  through  fraud,  accident, 
or  mistake  will  he  set  atilde;  Fiimald  v.  Glenn.  56  Fed.  374,  and 
Mayor,  etc..  of  N.  Y.  v.  Brady,  115  N.  Y.  618.  22  N.  H.  242,  holding 
that  equity  wonld  not  set  aside  a  Judgment  for  fraud.  If  complainant 
had  an  opportunity  to  obtain  relief;  Lyme  y.  Allen,  51  N.  H.  245. 
on  the  point  that  fraud  must  be  such  as  to  deprive  the  Injured  per- 
son of  his  rights  and  be  unmixed  with  any  fault;  Hlnrlckaon  v.  Van 
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Winkle,  27  111.  337,  holding  equity  would  not  relieve  against  a  Judg- 
ment obtained  by  fraud  or  accident  if  tliere  had  been  fault;  Smith 
V.  Worthington,  53  Fed.  981,  10  U.  S.  App.  616,  where  a  suit  was 
brought  to  set  aside  an  administrator's  sale  for  fraud. 

Other  citing  cases  have  relied  upon  the  principal  case  to  this  point, 
as  follows:  Wingate  v.  Haywood,  40  N.  H.  441,  where  the  court  said 
that  equity  had  so  great  an  abhorrence  of  fraud  that  it  would  set 
aside  its  own  decrees  if  founded  thereupon;  Parish  v.  Gear,  1  Pinn. 
274,  dissenting  opinion,  where  an  injunction  was  sought  because  the 
Judgment  was  fraudulent  and  included  a  debt  paid;  Street  v.  Alden, 
62  Minn.  162,  54  Am.  St.  Rep.  633,  64  N.  W.  158,  where  relief  was 
sought  from  a  verdict  fraudulently  and  surreptitiously  obtained  by 
collusion  and  conspiracy;  Graver  v.  Faurot,  64  Fed.  244,  where  the 
only  fraud  consisted  In  false  swearing  and  perjury;  Toung  v.  Sigler, 
48  Fed.  183,  where  equity  enjoined  a  Judgment  against  two  parties 
where  one  of  the  defendants  secretly  compromised  the  whole  claim; 
Norman  v.  Burns,  67  Ala.  250,  holding  equity  will  relieve  where  a 
party  was  without  fault  in  failing  to  assert  his  legal  rights  or  was 
prevented  from  doing  so  by  fraud,  accident  or  mistake;  Owens  v. 
Ranstead,  22  111.  168,  holding  a  Judgment  by  means  of  a  false  return 
and  without  notice  might  be  relieved;  Graver  v.  Faurot,  76  Fed. 
259,  46  U.  S.  Api^  268,  a  suit  to  annul  a  fraudulent  decree,  the  fraud 
being  positive  and  actual;  Ross  v.  Banta,  140  Ind.  133,  34  N.  E.  868, 
holding  that  a  Judgment  may  be  collaterally  attacked  in  equity 
where  it  was  against  conscience  to  execute  it;  Davenport  v.  Moore, 
74  Fed.  947,  holding  a  Circuit  Court  could  annul  a  decree  of  a  State 
court  for  fraud,  where  there  was  diverse  citizenship;  Hibbard  v. 
Eastman,  47  N.  H.  509,  93  Am.  Dec.  469,  where  a  holder  agreed  to 
discharge  a  maker  on  receiving  the  note  of  a  third  person,  and  receiv- 
ing such  note  proceeded  to  Judgment;  Purviance  v.  Edwards,  17  Fla. 
143,  holding  equity  would  enjoin  a  Judgment  where  one  interposes 
no  defense,  relying  upon  the  assurance  of  plalntlfTs  attorney  that  he 
will  not  take  Judgment;  Tucker  v.  Talbott,  15  Ind.  118,  a  suit  to 
enjoin  a  Judgment  on  a  note  because  of  a  violation  of  a  prior  oral 
agreement  by  the  plaintiff;  Dilly  v.  Barnard,  8  Gill  &  J.  185,  where 
the  court  refused  to  relieve  against  a  Judgment  because  of  bad  faith 
of  an  adversary,  the  complainant  being  guilty  of  bad  faith  himself; 
Ballard  v.  Railroad  Co.,  94  Tenn.  206,  28  S.  W.  1088.  holding  equity 
would  not  relieve  because  the  plaintiff  was  deprived  of  his  right 
of  appeal  through  the  refusal  of  the  Judge  to  carry  out  an  agree- 
ment to  complete  a  bill  of  exceptions  after  the  term;  Webster  v. 
Skipwith,  26  Miss.  350,  where  there  was  a  misunderstanding  between 
counsel,  and  the  court  relieved  against  a  Judgment  because  of  a 
mistake  of  fact;  Dunn  v.  Fish,  8  Blackf.  409,  and  Lieby  v.  Ludlow, 
4  Ohio,  492,  in  both  cases  on  the  point  that  because  a  court  of  law 
decides  a  question  erroneously  it  is  not  ground  for  relief  in  equity; 
Pollock  V.  Gilbert,  16  Ga.  403,  60  Am.  Dec.  735,  holding  that  no 
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degree  of  wrong  In  the  determination  of  &  ca.uae  would  entitle  one 
to  relief;  Walker  v.  Slireve,  87  III.  477,  lioldlng  tbat  the  mere  fact  of 
Judgment  by  default  In  treapaaa  1b  for  a  mui^h  greater  Bum  than  It 
ought  to  have  been  la  not  ground  for  reileC;  Stllwell  v.  Carpenter, 
60  N.  T.  42rt,  where  the  court  said  It  Ib  not  sufficient  ground  that  th« 
claim  was  unfounded  or  that  the  court  acted  erroneously;  Palmer  v. 
Bethard,  66  111.  531,  where  a  Judgment  eettllng  a  partnership  ac- 
count was  not  set  aside  because  of  mistakes  subsequently  discovered; 
Slate  Bank  t.  Campbell.  12  Ind.  4S,  where  a  mistake  was  held  not 
ground  for  relief  after  six  years;  Kearney  v.  Sascer.  37  Md.  27S, 
holding  that  mistake  as  to  the  facts  arising  from  want  of  due  dili- 
gence would  not  entitle  one  to  relief;  Currier  t.  Esty,  110  Mass.  044, 
where  parties  in  a  writ  of  entry  by  mistake  Included  a  parcel  to 
which  no  claim  was  made;  KIbbe  v.  Benson.  17  Wall.  628.  21  L.  742, 
where  a  Judgment  by  default  on  insuttlclent  service,  the  defendant 
having  no  actual  notice  and  averring  a  good  title  In  himself,  was 
set  aside;  Hoey  v.  Jackson.  31  Fla.  555.  13  So.  463,  holding  that  a 
party  regnlarl;  served  and  neglecting  to  appear  will  not  be  relieved; 
Handley  v.  Jackaon,  31  Or.  555,  65  Am.  St,  Rep.  841,  50  Pac.  016.  in- 
junction granted  on  the  ground  that  the  only  appearances  for  a  de- 
fendant not  served  was  by  an  unauthorized  attorney.  Still  other  cit- 
ing cases  affirm  and  apply  the  syllabus  doctrine,  as  follows:  Crocker 
V.  Allen,  34  S.  C,  463.  27  Am.  St  Rep.  838,  13  S.  E.  653,  where  equity 
refused  to  relieve  against  a  Judgment  rendered  without  service  of 
process  in  the  absence  of  any  showing  of  equitable  grounds;  Rldg- 
way  V.  Bank  of  Tennessee.  II  Humph.  525,  holding  equity  would  In- 
terfere where  a  sherilt  made  a  false  return,  and  Judgment  waa 
rendered  without  ootlce  or  appearance;  Goalsby  v.  St,  John.  25  Gratt. 
162,  holding  that  one  who  bad  notice  of  a  Judgment  In  time  to 
quash  It  was  not  entitled  to  relief;  Rhode  Island  Exchange  Bank  v. 
Hawkins,  6  R.  I.  204,  boldiag  equity  would  relieve  a  garnishee 
where  a  court  of  law  was  unable  to  do  so;  Walker  v.  Heller.  80  lud, 
202,  and  Vennum  v.  Davis.  35  III.  574.  on  the  point  that  It  one  has  a 
good  defense  not  available  it  is  a  good  ground  for  an  Injunction; 
White  V.  Herndon,  40  Ga.  408.  holding  that  equitable  defenses  and 
defenses  accruing  since  the  Judgment  cau  be  taken  advantage  of 
In  equity;  Powers  v.  Butler,  4  N.  J.  Eq.  470.  where  a  Judgment  was 
enjoined  becanse  of  a  defense  unknown  to  the  defendaut  at  the 
trial;  Hughes  v.  Nelson.  29  N,  .T.  Eq.  551,  holding  that  a  Judgment 
at  law  ^s  no  bar  in  equity  on  matters  which  are  grounds  of  equitable 
relief  only;  Stevens  v.  Hertzler.  114  Ala,  574,  22  So.  124.  holding 
that  where  a  defendant  has  a  purely  equitable  defense  he  Is  not 
debarred  by  deferring  to  die  his  bill  until  the  Judgment  wds  ren- 
dered; Barnes  v.  Dodge,  7  GUI.  118,  where  a  Judgmeut  was  enjoined 
until  the  equities  of  the  parties  were  adjusted;  In  Montgomery  v. 
Griffin,  Walk.  (Miss.)  460;  Brlesch  v,  McCauley,  7  Gill,  197.  and 
Chicago,  etc.,  B.  H.  Co.  v.  Field,  86  111.  2T3,  where  reUet  was  granted 
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so  as  to  enable  one  to  have  the  benefit  of  a  set-off;  Robinson  v. 
Wheeler,  51  N.  H.  386,  holding  equity  would  not  suspend  proceedings 
to  enable  tlie  defendant  to  obtain  an  adjustment  of  partnership 
concerns  that  he  may  set  off  a  balance  due  him,  unless  the  bill 
shows  a  balance  will  be  due  him;  Gaines  v.  Hale,  26  Ark.  197» 
holding  that  a  judgment  based  on  a  certificate  of  entry  which  has 
been  properly  cancelled  will  not  be  enforced;  Carter  v.  Anderson,. 
4  Ga.  519,  holding  that  the  dismission  of  an  executor  is  a  complete 
bar  unless  Impeached  for  fraud;  Hickerson  v.  Raiguel,  2  Helsk.  336, 
where  an  accommodation  indorser  was  relieved  from  a  Judgment 
where  the  bill  was  disposed  of  in  an  unauthorized  manner  without 
his  knowledge;  Freeman  y.  Miller,  53  Tex.  378,  where  a  garnishee 
applied  for  relief  against  a  Judgment;  Fowler  v.  Dillon,  1  Hughes^ 
238,  12  Bank.  Reg.  314,  F.  C.  5,000.  holding  that  equity  could  reduce 
the  amount  of  Judgments  in  Confederate  money  to  the  equivalent 
in  legal  money;  Walls  v.  Endel,  20  Fla.  98,  where  relief  was  said  to 
be  proper  against  a  Judgment  in  ejectment  where  the  deed  under 
which  the  plaintiff  claimed  was  a  mortgage;  Warren  v.  Baker,  4$ 
Me.  573,  holding  that  discovery  will  not  lie  for  the  purpose  of 
obtaining  a  new  trial  in  an  action  at  law;  Marshall  v.  Holmes,  141 
U.  S.  596,  35  L.  873,  12  S.  Ct  64,  where  the  court  said  that  equity 
would  not  assume  to  control  a  Judgment  at  law  simply  for  the 
purpose  of  giving  a  new  trial;  Sumner  v.  Marcy,  3  Wood.  &  M.  114, 
F.  C.  13,609,  where  a  Judgment  to  recover  property  of  a  debtor 
recovered  in  another  State  was  enjoined;  Governor  v.  Barrow,  IS 
Ala.  542,  where  it  was  held  that  the  mistake  or  intoxication  of  a  wit- 
ness was  no  ground  for  relief  In  equity;  Bell  v.  Cunningham,  1 
Sumn.  104,  F.  C.  1,246,  holding  equity  would  enjoin  pro  tanto,  so 
much  of  a  Judgment  as  was  recovered  by  surprise;  Montgomery  v. 
Scott,  9  S.  C.  34,  where  one  sought  relief  from  a  bond  and  mort- 
gage against  a  bona  fide  holder.  See  note  to  54  Am.  St  Rep.  242^ 
where  the  subject  of  relief  in  equity  against  Judgment  is  discussed 
at  length;  and  note  to  19  Am.  Dec.  138,  citing  cases  on  the  power 
of  equity  to  relieve  against  Judgments. 

Judgments. —  Equity  will  not  relieve  from  a  Judgment  on  account 
of  a  defense  which  if  good  anywhere  was  good  at  law,  and  which 
plaintiff  was  not  prevented  by  the  act  of  the  defendants  or  by  any 
pure  or  unmixed  accident  from  making  at  law,  p.  336. 

Upon  this  point  also  the  citing  cases  are  numerous:  Kersey  v. 
Rash,  3  Del.  Ch.  339,  holding  that  the  loss  of  a  case  through  a 
party's  own  laches  will  defeat  his  claim;  Duncan  v.  Lyon,  3  Johns. 
Ch.  357,  8  Am.  Dec.  516,  where  relief  was  denied  to  one  because 
of  delay;  Doyle  v.  Reilly,  18  Iowa,  113,  85  Am.  Dec.  585,  on  the 
point  that  plaintiff  must  be  unmixed  with  fault  or  negligence  him- 
self; Thomas  V.  Thomas,  88  Wis.  93,  59  N.  W.  606,  where  a  petition 
was  denied  because  if  th^petitioner  was  Ignorant,  it  was  through 
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negllseDce;  Scbroeppell  v.  Shaw,  3  N.  Y.  452,  boldlDg  tbat  the  p&SBlve 
neglect  of  a  creditor  to  enforce  a  bond  and  aiortgage  gave  no 
ground  for  relief  to  a  Buret;;  Kearne;  v.  Smith,  3  Yerg.  132,  24  Am. 
Dec.  S52,  where  complainant  alleged  that  lila  plea  In  abatement 
was  unexpectedly  stricken  out  and  a  plea  to  the  merits  required 
Inatanter,  wbicli  being  filed,  the  cause  was  put  to  the  Jnry  n'lthout 
bis  witnesses;  Huston  v.  Ditto,  20  Md,  324,  holding  that  a  defence 
available  at  law  and  lost  by  acquiescence  in  the  dcelsion  was  not 
ground  Tor  relief;  George  v.  Tott,  30  Mo.  142,  where  ft  waa  held  that 
a  party  properly  served  who  failed  to  apiwar  would  not  be  relieved: 
Shrlcker  t.  Field,  9  Iowa,  372,  where  the  court  said  that  the  neglT- 
gence  of  one's  attorney  was  no  ground  for  relief;  Richmond  Enqui- 
rer Co.  T.  Robinson,  24  Grntt.  £i.')2.  holding  that  the  negligence  of  an 
officer  of  a  corporation  would  exclude  the  corporation;  Prater  r. 
Robinson,  11  Helsk.  305,  where  the  court  refused  relief  against  8 
default  which  was  grossly  unjust,  the  party  not  being  without  fault 
and  having  an  attorney;  Green  v.  Dodge,  6  Ohio,  83,  25  Am.  Dec. 
738,  holding  a  judgment  will  not  be  relieved  against  becanse  the 
complainant  Incorrectly  stated  his  ease  or  made  a  false  admission 
in  another  action;  Miller  v.  Palmer,  55  Miss.  335,  where  a  purchaser 
at  an  administration  sale  was  held  not  to  be  negligent  because  he  In 
good  faith  relied  upon  the  validity  of  the  proceedings;  Oregon,  etc., 
Co.  T.  Gates,  lO  Or.  518,  holding  that  generally  equity  would  not 
Interfere  to  relieve  a  defendant  who  has  neglected  to  make  his 
defense;  Brown  v.  County  of  Buena  Vista,  95  U.  S.  159,  24  K  423, 
holding  a  court  will  not  relieve  wliere  the  party  has  been  guilty  of 
laches  or  fault;  Life  Ins.  Co.  v.  Bangs,  103  U.  S.  783,  26  Ij.  600,  hold- 
ing that  a  bill  will  not  lie  where  the  complainant  sets  up  matters 
which  he  had  full  opportunity  to  plead;  Warner  v.  Helm,  1  Gilm.  231, 
where  the  court  said  that  equity  wlU  not  relieve  against  accident, 
the  result  of  one's  own  negligence;  Smith  v.  Allen,  63  IlL  47(1,  where 
the  court  refused  to  Interfere  on  the  ground  that  the  defendant  was 
necessarily  absent  and  prepared  an  affidavit  which  could  not  be 
used  because  the  clerk  did  not  attach  his  seal;  Buss  v.  WIlBon,  22 
Me.  211,  where  equity  refused  to  enjoin  a  Judgment  because  the 
defendant  had  failed  to  comply  with  an  agreement  with  the  ptnln- 
tltt;  Horn  v.  Queen.  4  Neb.  114.  where  a  new  trial  was  granted 
In  equity  because  of  Illness  of  the  defendant;  Cammann  v.  Ti'aphn- 
gan,  1  N.  J.  Eq.  30,  holding  that  matters  of  defense  which  came  to 
complainant's  knowledge  since  the  trial,  are  proper  grounds  tor  an 
Injunction  and   requiring  discovery. 

Other  citing  cases  atBrm  Utls  principle  In  making  the  following 
holdings:  Wells,  Fargo  &  Co.  v.  Wall,  1  Or.  296,  2!)9,  holding 
that  ignorance  of  a  material  fact  was  not  a  ground  as  the  party 
had  a  remedy  at  law;  Phillips  v.  Pullen,  45  N.  J.  Eq.  6,  10  Atl.  10, 
holding  equity  would  not  enjoin  a  judgment  becau'^e  It  was  unjust; 
Galveston,  etc.,  By.  Co.  v.  Dowe,  TO  Tex.  4,  0  S.  W.  Ttl2,  holding  an 
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injunction  would  not  lie  to  correct  errors  of  an  inferior  court,  even 
when  no  appeal  would  lie;  Rosenberger  v.  Bo  wen,  84  Va.  663,  5 
S.  E.  6d9,  holding  that  equity  will  not  interfere  on  the  ground  that 
the  judgment  was  erroneous;  Miller  v.  Duval,  26  Md.  52,  where  the 
principal  grounds  for  equitable  interposition  were  the  refusal  of 
the  court  to  admit  testimony  and  the  insolvency  of  the  defendant; 
Sklrving  v.  Nat.  L.  Ins.  Co.,  59  Fed.  744,  19  U.  S.  App.  442,  where 
a  judgment  fairly  and  regularly  obtained  against  a  school  district 
on  warrants  was  not  enjoined,  although  there  was  a  good  defense  at 
law;  Barnett  v.  Bamett,  83  Va.  511,  2  S.  E.  736,  holding  that  in 
equity  an  obligor  could  not  set  up  that  he  had  discharged  the  bond, 
as  that  was  a  defense  he  should  have  set  up  at  law;  Cotton  v.  Hiller, 
52  Miss.  11,  where  the  court  said  that  a  complainant  seeking  a  new 
trial  must  establish  to  a  high  degree  of  certainty  the  validity  and 
l>otency  of  his  defense:  MilJer  v.  Doxey,  Walk.  (Miss.)  333,  dissenting 
opinion,  p.  338,  where  the  court  refused  to  grant  relief  where  the 
case  was  wholly  cognizable  at  law  and  the  new  proofs  were  merely 
cumulative;  Pierce  v.  Winter  Iron  Works,  32  Ala.  74,  holding  that 
a  set-off  available  eitlier  at  law  or  in  equity  is  not  ground  for  relief; 
Parker  v.  Morton,  5  Biackf.  2,  on  the  point  that  if  defense  was  set 
up  and  tried  at  law,  equity  will  not  interfere;  Hendrickson  v.  Hinck- 
ley, 17  How.  445,  15  L.  124,  on  the  pOlnt  that  equity  will  not  relieve 
unless  complainant  has  an  equitable  defense  of  which  he  could 
not  avail  himself  at  law;  Pollock  v.  Gilbert,  16  Ga.  405,  60  Am.  Dec. 
737,  holding  that  equity  would  interfere  if  the  execution  of  the 
decree  would  be  against  conscience  and  that  such  fact  could  not  be 
taken  advantage  of  at  law;  Bassett  v.  Henry,  34  Mo.  App.  556,  where 
the  court  interfered  to  stay  enforcement  of  a  judgment  which  in 
equity  and  good  conscience  had  been  paid;  McCoy  v.  President,  etc., 
of  Bank  of  U.  S.,  5  Ohio,  532,  holding  that  indorsers  charged  at  law 
on  the  ground  of  being  secured,  cannot  be  relieved  where  subse- 
quently deprived  of  the  security  fund  in  favor  of  a  previous  lien; 
Semple  v.  Ha  gar,  27  Cal.  169,  where  relief  was  sought  from  a 
judgment  on  the  ground  of  fraud;  Smith  v.  Nelson,  62  N.  Y.  289, 
holding  a  judgment  would  not  be  annulled  for  fraud  if  there  was 
a  good  defense  and  the  facts  were  known;  Blackburn  v.  Bell,  91 
111.  442,  where  it  was  held  one  could  not  maintain  a  bill  to  obtain 
relief  from  a  judgment  where  he  was  a  party  to  the  fraud:  Dringer 
V.  Receiver  of  Erie  Ry.,  42  N.  J.  Eq.  582,  8  Atl.  816,  holding  that 
to  annul  a  judgment  because  of  fraud  it  must  appear  that  if  there 
had  been  no  fraud  there  would  be  no  judgment;  Miller  v.  Gaskins, 
1  Smedes  &  M.  Ch.  526,  where  a  judgment  was  relieved  against 
because  of  illegality  of  the  contract,  the  defense  not  being  set  up, 
through  ignorance;  Knox  County  v.  Harshman,  133  U.  S.  154,  33  L. 
588,  10  S.  Ct.  258,  where  a  court  denied  a  bill  to  restrain  execu- 
tion on  the  ground  of  improper  service;  Gaines  v.  Hale,  26  Ark. 
209,  dissenting  opinion,  holding  that  a  judgment  based  on  a  certifi-- 
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cate  of  entry  which  has  been  properly  cancelled,  will  be  annulled; 
Mattingly  v.  Nye,  8  Wall.  373,  19  L.  381,  on  the  point  that  if  there  is 
any  ground  for  equitable  relief  against  a  Judgment,  it  should  be 
presented  directly;  Veazie  v.  WilUams,  8  How.  161,  12  L.  1030,  on 
the  point  that  the  Supreme  Court  on  its  equity  side  is  capable  of 
imposing  its  own  terms  on  the  party  to  whom  it  grants  relief.  See 
also  ncfte  to  19  Am.  Dec.  603,  on  power  of  equity  to  relieve  against 
Judgments  at  law; 

Insurance. —  Misrepresentation  of  the  age  and  tonnage  of  a  ves- 
sel by  which  the  insurers  agreed  to  a  higher  valuation  is  no 
ground  for  relief  In  equity  where  the  plaintiffs  were  not  prevented 
or  disabled  from  using  it  in  an  action  on  the  policy,  p.  338. 

Cited  in  Phcienix  Ins.  Co.  v.  McLoon,  100  Mass.  476,  on  the  point 
that  valuation  of  a  subject  insured  in  a  policy  Is  conclusive  in  the 
absence  of  fraud. 


7  Cr.  339-348,  3  L.  364,  LOCKE  v.  UNITED  STATES. 

Information  for  unloading  goods  without  a  permit  under  section 
50  of  the  collection  law  of  March  2,  1799,  is  sufficient,  although  the 
time  and  place  of  the  importation  and  the  vessel  in  which  it  was 
made  are  not  alleged,  p.  344. 

Cited  and  applied  in  Hartford  v.  United  States,  8  Cr.  110,  3  L. 
504,  construing  section  50  of  the  collection  act  of  1799,  requiring  a 
permit  for  the  landing  of  goods;  United  States  v.  Three  Parcels  of 
Embroidery,  3  Ware,  79,  F.  O.  16,512,  where  the  essentials  in  an 
information  in  rem  for  a  forfeiture  under  chapter  22,  section  60  of 
the  act  were  considered;  Friedenstein  v.  United  States,  125  U.  S.  231, 
31  L.  740,  8  S.  Ct  842,  dissenting  opinion,  237,  31  L.  742,  8  S.  Ct. 
845,  holding  an  information  under  the  revenue  laws  for  forfeiture 
of  goods  where  no  fine  or  imprisonment  was  sought,  was  a  civil 
action;  United  States  v.  O'Sullivan,  27  Fed.  Cas.  373,  on  the  point 
that  in  libels  on  information  to  enforce  forfeitures,  pleading  accord- 
ing to  the  terms  of  the  statute  is  sufficient;  Gelston  v.  Hoyt,  3 
Wheat  330,  4  L.  402,  upon  the  point  as  to  the  degree  of  certainty 
required  in  an  information;  American  Ins.  Co.  v.  Johnson,  Blatchf. 
&  H.  15,  F.  C.  303,  the  court  saying  that  the  true  spirit  of  all  plead* 
ings  is  to  give  notice  to  the  opposite  party  of  the  charge;  Clifton 
V.  United  States,  4  How.  250,  11  L.  961,  on  the  point  that  one  good 
count  will  uphold  a  general  verdict,  although  some  of  the  counts  are 
bad;  Claasen  v.  United  States,  142  U.  S.  147,  35  L.  968,  12  S.  Ct. 
170,  where  a  president  of  a  banlc  was  indicted  for  embezzling  prop- 
erty of  the  institution;  United  States  v.  Whiskey,  28  Fed.  Cas.  537, 
where  amendments  to  the  information  by  adding  counts  were 
allowed. 

Probable  cause. —  Term  "  probable  cause  "  means  less  evidence 
than  would  Justify  condemnation,  and  in  all  cases  of  seizure  has  a 
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fixed  and  well-known  meaning;  it  imports  a  seizure  made  nnder  cir- 
cumstances which  warrant  suspicion,  p.  348. 

Cited  in  Thfe  Thompson,  3  WalL  162,  18  L.  57,  applying  this  prin- 
ciple to  a  case  where  a  captured  vessel  was  restored  without  costs 
or  damages;  United  States  v.  Ship  Recorder,  2  Blatchf.  121,  F.  0. 
16,130,  holding  it  made  no  difference  whether  the  collector  acted 
under  a  mistake  as  to  facts  or  as  to  the  law;  The  Ship  La  Manche, 
2  Sprague.  214,  F.  C.  8,004,  where  a  vessel  was  led  into  the  predica- 
ment in  which  she  was  found  by  the  mistakes  of  the  revenue 
officers  of  the  captor's  own  government;  The  George,  1  Mason,  27, 
F.  C.  5,328,  holding  tLat  justification  from  probable  cause  may  be 
forfeited  by  subsequent  misconduct  or  negligence;  United  States  v. 
The  Reindeer,  27  Fed.  Cas.  768,  holding  that  the  court  will  cerUfy 
that  reasonable  cause  existed  for  the  seizure,    when*  there    was 
ground  for  suspicion;  United  States  v.  Three  Bales  of  Cloth,  28  Fed. 
Cas.  108,  holding  the  fact  that  the  public  appraiser  reported  that 
certain  goods  Avere  invoiced  19  per  cent  below  their  market  value, 
was  of  itself  reasonable  ground  of  suspicion;    The    Gala    Plaid, 
Brown's  Adra.,  7,  F.  C.  5,183,  holding  that  where  goods  are  restored, 
a  claimant  cannot  recover  damages  where  the  officer  was  warranted 
in  the  seizure;  Averill  v.  Smith.  17  Wall.  92,  21  L.  616,  holding  tres- 
pass would  not  lie  when  the  seizure  was  made  by  the  collector  where 
it  was  his  duty  to  make  it;  Brown  v.  Griffin,  Chev.  L.  33,  holding 
that  a  true  bill  found  constituted  a  presumption  of  probable  cause; 
Lincoln  v.  Smith,  27  Vt  357,  holding  that  under  the  act  to  prevent 
traffic  in  liquor  a  finding  of  liquor  was  evidence  of  probable  cause; 
Sarah  B.  Harris.  1  Hask.  (Fox's  Dec.)  60,  F.  C.  12,344,  holding  that 
a  verbal  assent  from  a  customs  officer  to  land  goods  was  not  a  com- 
pliance with  the  act  of  1799;  United  States  v.  One  Sorrel  Horse, 
22  Vt.  657,  holding  a  horse  was  within  the  provisions  of  an  act 
requiring  one  Importing  **  merchandise "  to  give  a  manifest;  The 
City  of  Mexico,  25  Fed.  925,  the  court  saying  that  persons  who 
carry  on  trade  up  to  the  brink  of  illegality  must  avoid  at  their  peril 
additional  circumstances  of  suspicion;  United  States  v.  Three  Thou- 
sand Eight  Hundred  and  Eighty  Boxes,  8  Sawy.  133,  12  Fed.  405, 
holding  that  where  opium  was  seized,  the  burden  of  proof  is  on  the 
claimant  to  show  the  property  was  of  domestic  manufacture;  The 
Brig  Busy.  2  Curt.  587,  F.  C.  2,232,  holding  that  the  having  on  board 
of  a  considerable  number  of  cigars  not  entered  and  with  no  account 
of  their  purchase  and  price  was  eufficlent  to  put  the  burden  on  the 
claimant;  Chaffee  v.  United  States,  18  Wall.  546,  21  L.  914,  on  the 
point  that  the  burden  of  proof  is  on  the  claimant  where  probable 
cause  was  shown  for  the  seizure;  Llllenthars  Tobacco  v.  United 
States,  97  U.  S.  265,  24  L.  904,  holding  an  instruction  that  if  one 
violated  the  revenue  laws  the  burden  was  on  him  to  prove  it  was 
not  done  to  defraud  the  government,  to  be  correct. 
The  principal  case  was  said  to  be  qualified  in  its  interpretation  of 
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tbe  words  "  reasonable  canse  "  In  United  States  r.  Diamond  Blngs, 
1  SpraKoe,  297,  F,  C.  16,572,  wtaere  the  conrt  considered  what  waa 
ft  Bufflclent  concealment  ot  goods  under  tbe  collection  law  of  1799. 
UlBcellaneous. —  Cited  on  tbe  point  that  statutes  prescribing  for 
the  seizure  of  tblngs  without  service  of  process  bare  been  beld  con- 
stitutional In  Glennon  t.  Brltton,  155  111.  245,  40  N.  E.  598,  bolding 
a  statate  anthoHzlng  search  warrants  was  constltutlouaL  Cited 
'erroneously,  Smltb  t.  Montoya,  3  N.  Mex.  11,  1  Pac.  181. 

7  Cr.  349,  3  L.  367.  SCHOONER  GOOD  CATHARINE  y.  UNITEO 
STATES. 

Embargo. —  Condemnation  for  violation  of  embargo  act  Is  proper 
where  a  vessel  originally  American  was  captured  and  condemned 
and  purchased  by  her  former  master,  an  American,  and  took  on 
goods  other  than  the  provisions  and  stores  necessary  for  the  voyage 
and  cleared  out  as  a  Dane,  p.  34&. 

Cited  on  the  point  as  to  the  right  to  withhold  freight  where 
goods  are  damaged  In  Bradstreet  v.  Heron,  Abb.  Adm.  214,  F.  C. 
I,t92,  holding  that  consignees  are  entitled  to  a  reasonable  oppor- 
tunity to  ascertain  whether  the  goods  correspond  In  quantity  and 
condition. 


7  Cr.  360-354.  3  L.  367,  BOND  Y.  JAY. 

Statute  ot  limitations.—  In  Maryland  the  statute  of  limitations 
does  not  run  against  accounts  between  merchant  and  merchant, 
either  of  whom  resided  out  of  the  province,  p.  353. 

Cited  In  West  v.  Hymer.  7  Ohio,  236.  on  the  point  that  "  beyon* 
seas"  and  "out  of  the  State"  are  analogous;  Sneed  v.  Ewlng,  5 
J.  J.  Marsh.  483,  22  Am.  Dec.  62,  npon  the  power  and  duty  of  a 
State  to  refuse  to  admit  an  application  of  a  public  law  adopted 
by  other  States  for  regulating  international  rights. 

Distinguished  In  Didler  v.  Davison,  2  Sandf.  Ch.  69,  where  the 
acGonnts  l>etween  the  merchants  were  within  the  statutory  bar. 

Btatat«  ot  limitations. —  Averment  that  a  creditor  had  come 
within  province  so  as  to  set  tbe  statnte  of  limitations  in  motion. 
Is  not  SQfflclcnt  unless  It  aver  that  the  plaintiff  had  become  a  resi- 
dent of  the  Stale  within  such  time  as  to  cause  the  statute  to  run, 
p.  354. 

7  Cr.  364-356,  3  L.  369,  PBESTON  ▼.  TREMBLE. 

Eqnlty.—  Bill  in  equity  will  not  He  for  relief  where  an  equitable 

title  Is  merged  In  a  grant;  the  remedy.  If  any,  being  at  law,  p.  35G. 

Cited  in  Porter  v.  Robb,  7  Ohio.  210,  where  an  owner  of  an  entry 

Itf- Virginia  military  lands  made  a  mistake  In  surveying  and  obtained 

a  patent  accordingly. 
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7  Or.  356-358,  8  L.  369,  THE  PENOBSCOT  ▼.  UNITED  STATES. 

Noninteroourse  act.— Under  the  nonlntercourse  laws  a  vessel 
comes  into  our  waters  at  her  peril;  she  is  to  get  information  as  to 
the  nonlntercourse  law  elsewhere,  p.  358. 

Cited  in  United  States  v.  One  Hundred  and  Twenty-nine  Pack- 
ages, 27  Fed.  Cas.  288,  upon  the  point  as  to  what  are  overt  acts  of 
*•  proceeding  to." 

7  Cr.  358-363,  3  L.  370,  CAZB  V.  BALTIMORE  INS.  CO. 

Insurance. —  Underwriter  on  the  cargo  of  a  ^hip  is  not  responsible 
for  the  payment  of  freight  where  there  was  an  abandonment,  p. 
S62. 

Cited  in  Indianapolis  Ins.  Co.  v.  Mason,  11  Ind.  182,  note,  where 
a  flat  boat  stranded  and  sanlc  and  it  became  necessary  to  reshlp 
the  cargo,  which  was  damaged;  Shultz  v.  Ohio  Ins.  Co.,  1  B.  Mon. 
345,  holding  that  the  law  of  insurance  is  scrupulous  in  scrutinizing 
the  cause  of  loss;  Daniels  ▼.  Atlantic  M.  S.  Co.,  24  N.  Y.  454,  on  the 
point  that  the  existence  of  a  lien  on  a  cargo  for  freight  does  not 
vary  the  legal  responsibility  of  the  underwriter  of  such  cargo 
after  abandonment:  Columbian  Ins.  Co.  v.  Catlett,  12  Wheat  396, 
6  L.  670,  holding  that  freight  was  not  a  charge  upon  the  salvage 
of  a  cargo  in  the  hands  of  the  underwriters,  whether  the  assured 
is  owner  of  the  ship  or  not 

Shipping. —  Freight  pro  rata  itineris  is  not  due  where  a  voyage 
has  been  abandoned  unless  there  is  a  voluntary  acceptance  of  the 
goods  themselves  at  an  intermediate  port,  p.  362. 

The  following  cite,  affirm  and  apply  this  principle:  The  Ann  D. 
Richardson.  Abb.  Adm.  504.  F.  O.  410,  holding  that  without  de- 
livery at  destination  the  acceptance  at  an  intermediate  place  was 
necessary  to  enable  the  shipowner  to  recover  freight;  Halwerson 
V.  Cole,  1  Spears  L.  323,  40  Am.  Dec.  604.  where  a  vessel  put  into 
an  intermediate  port  owing  to  stress  of  weather,  where  the  vessel 
was  sold;  Brown  v.  Harris,  2  Gray,  360,  holding  that  passage 
nioney  may  be  recovered  baclc  on  the  brealslng  up  of  a  voyage; 
The  JShlp  Nathaniel  Hooper,  3  Sumn.  550,  551,  554,  F.  C.  10,032, 
whore  a  vessel  struclt  on  a  reef,  part  of  her  cargo  jettisoned,  and 
she  abandoned:  Marcardier  v.  The  Chesapeake  Ins.  Co.,  8  Cr. 
50,  3  L.  484,  where  a  technical  total  loss  was  sought  on  the  ground 
<tf  deterioration  of  the  cargo;  Sampayo  v.  Salter,  1  Mason,  44,  F. 
O.  12,277,  where  a  vessel  was  captured  and  condemned  at  an  inter- 
mediate port  and  part  of  the  cargo  was  restored  and  sold  at  the 
same  port;  Shultz  v.  Ohio  Ins.  Co.,  1  B.  Mon.  331),  holding  an  insur- 
ance company  not  to  be  liable  for  the  extra  freight  incurred  by 
transshipment;  Weston  v.  Minnot,  3  Wood.  &  M.  442,  444,  F.  C. 
17,453,  holding  that  freight  contracted  for  in  gross  cannot  be 
apportioned   for  part  unless  an  apportionment   becomes  feasible 
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and  ]u!it;  Rogers  t.  West,  9  Ind.  407.  note,  on  the  point  tliftt  freight 
pro  rata  Itlneris  la  never  allowed  unlesB  there  Is  a  new  contract 
e-xpresB  or  Implied;  Sosslter  t.  Chester,  1  Doug.  <Mlcb.)  176,  where 
a  vessel  was  by  streeg  of  weather  compelled  to  put  into  an  Inter- 
medinte  port  and  the  goods  were  there  accepted;  Adams  t.  llaiight, 
14  Tex.  254,  holding  It  was  not  acceptance  where  a  Tessel  was 
compelled  to  put  Into  an  Intermediate  port  and  the  master  refuu- 
ing  to  repair,  the  owner  received  the  goods;  Welch  v.  Hicks,  6 
Cow.  510,  16  Am.  Dec,  445,  holding;  that  the  acceptance  must 
be  voluntary.  See  note  to  60  Am.  Dec.  154,  citing  cases  on  the 
anbject  of  freight  pro  rata  Itinerls;  Rosenberg  v.  Frank,  58  Cal. 
405,  as  to  the  meaning  of  the  words  '"  pro  rata  "  where  these  words 
In  a  wHi  were  construed. 

Discussed  and  disapproved  In  Columbian  Ins.  Co.  t.  Catlett.  12 
Wheat.  402,  403,  404,  405,  406.  6  L.  672.  673,  and  said  to  be  a  hasty 
decision  against  pro  rata  freight.  Distinguished,  Scow  No.  100  and 
Four  Hundred,  etc.,  Hales  of  Cotton.  88  Fed.  321,  holding  where 
there  are  several  distinct  carriers  for  different  stages  of  the  trans- 
portation, a  pro  rata  recovery  may  be  had  where  goods  are  dam- 
afred  In  transit  and  sold. 

7  Cr.  8fi3-36e,  8  L.  872,  SCHOONER  JANE  ▼.  UNITED  STATES. 
HonlntercourM  act.—  On  an  Information  for  violation  of  nontnter- 
course  act  the  evidence  to  sustain  a  conviction  should  be  bo  stroni; 
as  to  fully  satisfy  the  miad  of  the  fact  it  is  Intended  to  establish, 
p.  3(B. 

Nonlntarconrs*  act. —  On  an  Information  against  a  veaiel  for 
violation  of  the  nonintercourse  act,  evidence  of  the  Identity  of  the 
vessel  is  suflldent  when  it  Impresses  tlie  mind  with  a  coavlctioa 
almost  irresistible,  p.  S66, 

No  citations. 

7  Cr.  366-370.  8  L.  373,  LEE  v.   MUNROE. 

Estoppel. —  Where  one  about  to  lend  money  on  realty  applies 
to  prior  mortgagee  to  ascertain  whether  he  has  any  Interest,  if  tlie 
latter  denies  having  any  interest  be  will  be  postponed  to  the  claim 
of  the  other,  p.  ;iH8. 

Cited  in  T.Aselle  v.  Bamett,  1  Blactcf.  150,  holding  that  the  same 
rule  applied  to  an  assignee  of  the  mortgagee;  Veanle  v.  WllllamR, 

8  How.  157,  12  L.  1028,  where  false  steps  were  taken  to  enhance 
the  price  of  property  sold  at  auction. 

Offlcors.— United  States  Is  not  liable  for  damage  suffered  on 
account  of  the  misstatements  of  a  public  official,  where  the  state- 
ments were  gratnltous  and  not  wtthln  the  sphere  of  the  odlcial 
duties,  p.  36a. 
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Subsequent  citing  cases  have  affirmed  and  relied  upon  this  rule 
as  follows:    Whitesides  v.  United  States,  93  U.  S.  257,  23  L.  885, 
holding  an  assistant  special  agent  had  no  authority  to  bind  the 
government  by  a  contract  to  pay   the  expf»nses  of  transporting 
captured  or  abandoned  cotton;  Hawkins  v.  United  States,  90  U. 
S.  092,  24  L.  008,  holding  an  assistant  superintendent  of  a  public 
building  could  not  vary  a  contract;  United  States  v.   Martin,  2 
Paine,  71,  F.  C.  15,732,  holding  the  United  States  were  not  liable 
for  the  declarations  of  an  agent  unless  it  clearly  appears  that  he 
was  acting  within  his  authority;  Parcel  ▼.  Barnes,  25  Ark.  207. 
holding  a  county  clerk  could  not  issue  county  warrants  otherwise 
tlian  upon  an  order  of  the  County  Court;  Dartmouth  Sav.  Bk.  v. 
School  Dists.  0  and  31,  0  Dak.  344,  43  N.  W.  825,  holding  that 
a   school   district  was   not  estopped    to    deny    the    organization 
of  the  district;  Yules  v.  Canova,  11  Fla.  47,  holding  that  an  im- 
pressing officer  cannot  change  the  terms  of  the  impressment  statute; 
State  V.  Southwestern  R.  R.  Co.,  00  Ga.  400,  holding  an  attorney- 
general   could  not  settle   tax   executions   at   less   tlian   their   full 
amount;  Indiana  Central  Canal  Co.  v.  State,  53  Ind.  593,  holding 
a  State  was  not  bound  when  th^  governor  and  auditor  pointed  out 
land  sold  by  the  State;  Mayor,  etc.,  of  Baltimore  v.   Eschbaeh, 
18  Md.  283,  holding  that  a  city  could  not  be  held  for  the  unauthor- 
ized acts  of  its  agent;  State  v.  Bank  of  State,  45  Mo.  538,  holding 
that  a  governor  could  not  ratify  a  sale  of  State  lands;  Sooy  v. 
State,  38  N.  J.  L.  338,  holding  that  the  State  was  not  bound  by  the 
gratuitous  statements  of  its  officers;  Suprs.  of  Richmond  Co.  v. 
Ellis,  59  N.  Y.  025,  holding  that  supervisors  could  not  audit  a  claim 
not  legally  chargeable  to  the  county;   State  ex  rel.   Proudflt  v. 
Hastings,   10  Wis.  554,  holding  the  secretary  of  state  could  not 
order  blank  forms  from  the  State  printer;   Mayor  v.   Musgrave, 
48  Md.  289,  30  Am.  Rep.  405,  holding  a  city  not  to  be  liable  for  acts 
outside  of  the  authority  of  the  commissioners  appointed  to  con- 
demn property  for  a  street;  Mayor,  etc.,  of  Baltimore  v.  Reynolds, 
20  Md.  11,  83  Am.  Dec.  541,  holding  that  city  contractors  must 
take  notice  of    the  powers  of  a  city  commissioner;  Murdock  v. 
Chaffe,  07  Miss.  752,  7  So.  521,  holding  that  one  claiming  under 
a  statutory  power  of  sale  must  see  that  the  precedent  facts  warrant 
the  power;  Sooy  v.  State,  41  N.  J.  L.  399,  holding  that  notice  to 
the  individual  members  of  the  legislature  was  not  notice  to  the 
State;  McLean  ▼.  State,  8  Heisk.  234,  on  the  point  that  the  State 
Is  not  liable  for  the  misconduct  of  its  officers  in  the  discharge 
of  their  duties;  Wright  v.  Nagle,  48  Ga.  392,  on  the  point  that 
towns  have  autliority  to  bind  the  public  only  where  authority  is 
expressly  given.    See  note  to  53  Am.  Dec.  775,  777,  discussing  the 
admissibility  of  an  agent's  admissions  against  a  principaL 
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7  Cr.  870-382,  3  L.  374.  HERBERT  v.  WREN. 

Dowet.— Courts  of  eqiiUy  and  of  law  have  concurrent  JuriBdic- 
tlon  in  aaaigning  dower,  p.  376. 

Bale  approved  and  applied  In  Godwin  v.  King,  31  Fla.  540,  13  So. 
Ill,  where  a  widow  who  wna  administratrix  applied  for  dower 
and  a  part  of  the  personal  property;  Yeo  v.  Mercereau,  18  N.  J.  L. 
404,  holding  that  equity  had  Jurisdiction  In  matters  of  dower 
although  the  right  was  a  legal  right;  Jouea  t.  Van  Doren,  130  U.  8. 
«82.  32  L.  1080,  0  B.  Ct.  687,  where  a  bill  In  equity  to  obtain  a 
right  of  dower  was  brought;  Bean  v.  Smith,  2  Mason,  271,  F.  O. 
1,174,  on  the  point  that  there  is  concurrent  remedy  at  law  and  in 
equity  where  the  remedy  at  law  la  not  complete;  Mayor  t. 
Foulkrod,  4  Wash.  353,  F.  G.  9,:{4l,  holding  that  a  legatee  could 
resort  to  equity;  Plerpont  v.  Fowle,  2  Wood.  &  M.  32,  P.  O.  11,152. 
holding  equity  had  Jurisdiction  of  an  accounting  and  disclosure  of 
sale  under  a  copyright;  Baker  v.  Biddle,  1  Bald.  408,  416,  421, 
r.  C.  764,  citing  authorities  on  Jurisdiction  of  equity  and  holding 
a  bill  for  an  accounting  does  not  He  where  an  accounting  has 
l)cen  rendered  and  received;  Foster  v.  Swasey.  2  Wood.  &  M.  221, 
F.  G.  4,084,  on  the  point  that  equity  has  Jurisdiction  to  proceed 
aud  complete  Inquiries  or  send  the  case  to  a  court  of  law  If  the 
relief  Is  fully  as  adequate;  Bishop  v.  Woodward,  103  Ga.  284,  29 
8.  B.  968,  holding  equitable  Juriadlctlon  existed  notwithstanding 
code  provision.    See  also  70  Am.  Dec.  60t,  on  assignment  of  dower. 

Klection.— Widow  Is  put  to  an  election  where  provision  is  made 
for  her  In  tbe  will  and  It  is  manifest  the  testator  did  not  Intend 
the  provision  to  be  In  addition  to  ber  dower,  for  tbe  same  person 
cannot  hold  both  under  and  against  a  will,  p.  378. 

Affirmed  and  followed  In  Wright  v.  West,  2  Lea.  81,  81  Am. 
Rep.  5S8,  holding  that  a  widow  who  la  insane  and  did  not  dissent 
from  a  win  may  In  equity  claim  aa  If  she  had  dissented:  Wash- 
bum  V.  Van  Bteenwjk,  32  Minn.  351,  20  N.  W.  328,  where  a 
Probate  Court  made  an  election  In  behalf  of  an  Insane  widow 
to  take  against  a  will;  Carter's  Appeal,  59  Conn.  587,  22  Atl.  822, 
holding  that  the  presenting  of  a  claim  for  a  life  Interest  and  the 
receipt  of  dividends  was  a  waiver  of  dower;  Schorr  v.  Etllng,  J24 
Mo.  48,  27  8.  W.  306,  holding  there  was  no  Inconsistency  between 
taking  a  deviae  under  a  will  and  a  homestead  under  tbe  law; 
Scbwatbcn  v.  Dandt,  53  Mo.  App.  3,  holding  an  acceptance  under 
a  will  defeated  dower  In  personalty;  Fiaber  v.  Boyce,  81  Md.  63, 
on  the  point  that  equity  will  not  permit  one  to  hold  under  and 
against  ft  will;  Van  Duyne  v.  Van  Duyne,  14  N.  J.  Eq.  52,  holding 
that  a  party  could  not  take  a  beneficial  Interest  under  a  will 
and  at  the  same  time  set  up  any  claim  of  his  own;  Bannister  r. 
Banniater,  37  S.  C.  531,  16  S.  E.  S13,  holding  that  If  a  provision 
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Is  given  "in  lieu  of  dower"  the  widow  is  pnt  to  an  election; 
Pomberton  v.  Peniberton,  29  Mo.  412i,  holding  that  a  bequest  of 
personalty  would  not  be  a  bar;  Norris  v.  Clark,  10  N.  J.  Eq.  56, 
where  a  bequest  of  money  and  personalty  was  held  to  be  a  bar 
of  dower  both  in  personalty  and  realty;  Brown  v.  Pitney,  39  111. 
473,  holding  a  testator  may  mal^e  a  bequest  of  personalty  in  lieu 
of  dower;  Dixon  v.  McCue,  14  Gratt  550,  holding  that  if  a  widow's 
taking  real  estate  will  interfere  with  a  will,  she  must  elect;  McLeod 
V.  McDonnel,  6  Ala.  242,  where  a  widow  was  put  to  her  election; 
Bailey  v.  Duncan,  4  T.  B.  Mon.  266,  holding  a  widow  is  entitled 
to  dower  In  lands  which  another  is  seized  of  to  the  use  of  her 
husband;  Crawford  v.  Bloss,  72  N.  W.  149,  refusing  to  let  a  widow 
take  under  will  as  to  realty  and  under  statute  as  to  personalty. 

Dower.— On  a  lease  for  years  by  the  husband  Joined  in  by  the 
wife,  the  wife  is  entitled  to  her  dower  in  the  rent,  p.  380. 

Rule  applied  in  Sykes  v.  Sykes,  49  Miss.  218,  holding  that  a  widow 
was  entitled  to  dower  in  realty  occupied  by  a  tenant  under  a  lease; 
Boyd  ▼.  Hunter,  44'  Ala.  719,  the  court  saying  that  if  rent  is 
reserved,  the  widow  Is  entitled  to  a  proportionate  part  of  the  rent; 
Maccubbin  v.  Cromwell,  2  Harr.  &  G.  456,  holding  that  a  widow 
was  entitled  to  dower  in  money  from  the  sale  of  a  husband's  lands. 

Dower.— If  land  subject  to  dower  is  sold,  a  gross  sum  cannot 
be  allotted  in  lieu  of  dower  if  any  of  the  parties  do  not  consent, 
p.  381. 

Cited  and  rule  applied  in  Wilson  v.  Branch,  77  Va.  70,  holding 
that  a  court  cannot,  without  the  consent  of  a  widow,  decree  a  sale 
of  the  realty  and  give  her  money  in  lieu  of  dower;  Holdeu  v. 
Boggess,  20  W.  Va.  72,  88,  holding  a  wife  had  a  dower  inter- 
est in  the  surplus  where  land  was  sold  to  satisfy  a  lien;  Wilson 
V.  Davison,  2  Rob.  (Va.)  402,  where  a  bill  was  filed  by  a  widow 
against  persons  in  possession  and  others  to  whom  the  land  had 
been  aliened,  claiming  to  be  endowed;  Blair  v.  Thompson,  11 
Gratt.  452.  holding  that  a  court  erred  in  decreeing  a  gross  sum 
against  a  purchaser  in  lieu  of  dower;  Winsted,  ex  parte,  92  N.  C. 
705,  holding  that  on  a  sale  in  partition  of  lands  subject  to  dower, 
her  life  estate  may  be  valued  in  money;  Harrison  v.  Payne,  32 
Gratt.  389,  391,  and  Williams'  Case,  3  Bland  Ch.  252,  on  the  point 
that  one-third  of  the  proceeds  must  be  invested  and  the  interest 
paid  to  the  widow;  Beavers  v.  Smith,  11  Ala.  34,  holding  that 
wliore  compensation  is  made  In  money,  the  decree  should  not  be 
for  a  gross  sum,  but  for  a  payment  annually;  Burgess  ▼.  Burgess, 
2  Ind.  545,  where  the  court  said,  that  if  land  subject  to  dower 
was  sold,  the  dower  right  attached  to  tlie  proceeds;  Martin  ▼. 
Wharton,  38  ^ia.  642,  on  the  point  that  no  absolute  money  yalua- 
tiou  could  be  Iixed  upon  dower  rights. 
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T  Cr.  882-3S0,  3  L.  378,  CARGO  OF  BRIG  AURORA  v.  UNITED 
STATE8. 

Statute.— Le^rislature  may  provide  that  operation  of  an  act  may 
depend  upon  any  subsequent  combination  of  events;  and  may  pro- 
vide that  an  act  may  be  revived  by  a  proclamation  of  the  presi- 
dent, p.  388. 

The  following  citing  cases  approve  and  rely  upon  this  ruling: 
Ex  parte  AVall,  48  Cal.  314,  17  Am.  Rep.  428,  where  the  court  con- 
sidered  the   nature   of   the   contingency    upon    which    the   taking 
effect  must  depend;  Pratt  v.  Allen,  13  Conn.  128,  holding  an  act 
providing  for  holding  an  election  was  not  void  because  It  depended 
on  a  contingency;  Chicago  v.  Stratton,   162  111.   502,   53  Am.   St. 
Rep.  329,  44  N.  E.  855,  holding  valid  an  ordinance  making  it  un- 
lawful to  locate  a  stable  except  by  the  consent  of  the  lotowner; 
People  V.   Fire  Assn.  of  Phila.,  92  N.  Y.  321,  44  Am.   Rep.  385, 
holding  retaliatory   Insurance  laws  to   be   valid;    Galveston,   etc., 
R.  R.  Co.  V.  Gross,  47  Tex.  436,  where  an  act  provided  for  sub- 
stituting  land   grants  for   State  bonds   when   the   State   had   the 
power;  Ex  parte  Bassltt,  90  Va.  682,  19  S.  E.  454,  holding  an  act 
authorizing  County  Courts  to  appoint  additional   Justices   where 
needed,  to  be  valid;  Pueblo  Co.  v.  Smith,  22  Colo.  542,  45  Pac.  361, 
where  an  act  authorizing  an  additional  justice  in  precincts  con- 
taining over  a   certain   number  of  inhabitants   was   held   consti- 
tutional; Fell  V.  State.  42  Md.  85,  holding  that  an  act  whose  going 
Into  effect  depended  on  popular  vote  was  valid;  Bull  v.  Read,  13 
Gratt.  90,  holding  an  act  making  a  free  school  system  dependent 
upon  a  popular  vote  to  be  valid;  St.  Louis  v.  Alexander,  23  Mo. 
514,  where  an  act  for  a  subscription  to  a  railroad  providing  that 
the  matter  be  submitted  to  the  voters  was  held  valid;  in  Fell  v. 
State,  42  Md.  Ill,  20  Am.  Rep.  87;  Rice  v.  Foster,  4  Harr.  (Del.) 
494;  Paul  V.  Gloucester  Co.,  50  N.  J.  L.  594,  15  Atl.  276,  dissenting 
opinion,  p.  614,  15  Atl.  286,  and  Parker  v.  Commonwealth,  6  Pa. 
St.  526,  47  Am.  Dec.  496,  all  holding  statutes  allowing  voters  to  con- 
trol the  sale  of  liquor  to  be  valid;  State  ex  rel.  v.  Pond,  93  Mo.  653, 
6  S.  W.  486,  dissenting  opinion,  and  Gordon  v.  State,  46  Ohio  St. 
634,  23  N.  E.  67,  both  holding  local  option  laws  to  be  valid;  Rohr- 
backer  v.  City  of  Jackson,  51  Miss.  775,  dissenting  opinion,  where 
an   act   regulating  the   sale  of   liquor  at  retail   was   held   valid; 
State  V.  Liedtke,  9  Neb.  498,  4  N.  W.  80,  where  an  act  appropriating 
money  was  not  to  be  effected  until  the  general  government  reim- 
bursed the  State;  Gray  v.  Delaware,  2  Harr.  96,  whr:e  the  legisla- 
ture dispensed  with  trial  by  Jury  conditionally. 

Statute.—  On  the  revival  of  an  act,  the  legislature  must  be  under- 
stood to  give  it  from  the  time  of  its  revival  precisely  that  force  and 
effect  which  it  had  at  the  moment  when  it  expired,  p.  388. 

Cited  in  Field  v.  Clarke,  143  U.  S.  682,  691,  36  L.  306,  309, 12  S.  Ct 
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501,  504,  dissenting  opinion,  p.  698,  36  L.  312,  12  S.  Ct.  506,  holding 
that  an  act  conferring  on  the  presideftt  power  to  suspend  by  procla- 
mation the  free  introduction  of  certain  articles  was  valid;  Ex  parte 
Wells,  21  Fla.  323,  on  the  point  that  congress  may  malte  the 
revival  of  a  law  conditional  on  a  fact  contingent;  Fisher  v.  Higgins, 

6  T.  B.  Mon.  149,  where  an  act  repealing  a  statute  revived  a  statute 
in  operation  before  the  repealed  act  was  passed. 

Libel.— Need  not  state  any  fact  which  constitutes  the  defense 
of  the  claimant,  p.  389. 

Principle  applied  in  Six  Hundred  and  Fifty-one  CAiests  of  Tea  v. 
Unite*!  States,  1  Paine,  514,  F.  C.  12,916,  holding  that  an  informa- 
tion against  teas  for  want  of  proper  marks  need  not  allege  an 
illegal  importation  or  nonpayment  of  duties;  United  States  v. 
Schooner  Little  Charles,  1  Brock.  352,  F.  C.  15,612,  holding  that  a 
libel  against  a  vessel  for  violating  the  embargo  laws  need  not 
state  she  is  within  the  exception;  United  States  v.  Tilden,  28  Fed. 
Cas.  179,  holding  an  indictment  for  carrying  a  letter  out  of  the 
mail  need  not  negative  the  citizenship  of  the  owner;  Our  House, 
No.  2  V.  State,  4  G.  Greene,  175,  holding  an  indictment  stating  a 
charge  substantially  in  the  language  of  the  code  was  sufficient; 
The  Meteor,  17  Fed.  Cas.  182,  holding  it  to  be  discretionary  to 
permit  amendments  to  libel  of  forfeiture. 

Miscellaneous. —  Cited  in  Talcott  v.  Tp.  of  Pine  Grove,  1  Flip. 
156,  F.  C.  13,735,  on  established  practice  as  evidence  of  the  law. 

7  Cr.    380-395,    3    L.    380,    SCHOONER    HOPPET    v.    UNITED 

STATES. 

Nonintercourse  acts.— To  constitute  an  offense  under  the  non- 
intercourse  act,  a  union  of  a  lading  with  an  Intention  to  Import 
and  with  the  knowledge  of  the  owner  or  master  is  necessary, 
p.  392. 

Information  in  admiralty  for  violation  of  the  nonintercourse 
law  must  contain  a  substantial  statement  of  the  offense  upon 
which  the  prosecution  is  founded,  p.  394. 

Cited  and  doctrine  applied  in  United  States  v.  Schooner  Little 
Charles,  1  Brock.  350,  F.  C.  15,612,  holding  that  a  libel  for  vio- 
lating the  embargo  laws  need  not  state  the  particular  character 
of  the  vessel;  United  States  v.  Seventy-eight  Casks  of  Books,  2 
Bond,  273,  F.  C.  16,258,  holding  an  information  for  fraud  in  under- 
valuing merchandise  must  aver  the  valuation  was  under  cost  at 
the  place  of  exportation;  United  States  v.  Fifteen  Barrels  of  Dis- 
tilled Spirits,  51  Fed.  422,  where  the  sufficiency  of  an  infor- 
mation for  forfeiture  of  imported  spirits  was  considered; 
Friedenstcin  v.  United  States,  125  U.  S.  236,  31  L.  741,  8  S.  Ct 
844,  dissenting  opinion,  holding  an  information  need  not  allege 
that  the  acts  were  done  with  actual  intent  to  defraud;  Schooner 
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Anne  t.  United  States,  7  Cr.  572,  3  L.  442,  and  United  States  v. 
Weed,  5  Wall.  68,  18  L.  533,  both  holding  a  ilbel  must  aver  speclflo 
aUy  all  the  facts;  The  CJonflseation  Cases,  20  Wall.  110,  22  L.  324, 
where  an  information  was  held  sufficient  although  its  allegations 
were  in  the  alternative;  The  Merino,  9  Wheat.  401,  6  L.  121,  holding 
it  was  sufficient  if  an  information  set  out  the  offense  so  clearly  as  to 
bring  it  within  the  statute;  United  States  v.  Three  Hundred  and 
Ninety-six  Barrels,  28  Fed.  Cas.  122,  holding  that  the  allegations 
must  be  sufficiently   specific  to  enable   the  claimant  to   traverse 
them;  Wells  v.  The  Anne  Caroline,  29  Fed.  Cas.  641,  holding  that 
an  omission  of  a  libel  to  state  cardinal  facts  is  faulty  pleading; 
United  States  y.  One  Distillery,  4  Biss.  27,  F.  C.  15,929,  holding 
an  information  for  forfeiture  of  a  distillery-   must  describe  with 
reasonable  certainty   the  things  on  which   a  judgment  is  asked; 
United  States  v.  Mann,  95  U.  S.  586,  24  L.  533,  on  the  point  that  the 
charge  in  libel  ought  to  conform  to  the  true  sense  and  meaning  of 
the   words  of   the   statute;   United   States   v.    Schooner   Paryutha 
Davis,  1  Cliff.  535,  F.  C.  16,003,  holding  a  libel  against  a  vessel 
in  an  illegal  employment  need  not  specify  the  particular  trade; 
United   States  v.   Huckabee,   16  Wall.   431,   21   L.   463,   the  court 
Faying  the  information   should   propound  in   distinct   articles   the 
cause  of  forfeiture;  Ex  parte  Hull,  12  Fed.  Cas.  854,  on  the  point 
that  the  plain  terms  of  a  statute  must  be  executed  without  regard 
to  its  reason  or  justice;  Anonymous,  1  Gall.  26,  F.  C.  444,  on  the 
point  as  to  allowance  of  amendments  of  informations  in  rem. 

Criminal  law.— Defendant  cannot  be  charged  with  one  crime 
and  convicted  of  another,  p.  394. 

Cited  in  Click  v.  Texas,  3  Tex.  287,  holding  it  is  not  sufficient  to 
charge  a  defendant  with  kidnapping  generally. 

Information  which  fails  to  contain  a  substantial  statement 
of  the  offense  is  not  cured  by  alleging  that  the  act  was  done  con- 
trary to  and  in  violation  of  the  provisions  of  the  statute,  p.  394. 

Judgements.—  Decree  must  be  secundum  allegata  as  well  as  secun- 
dum probata,  p.  395. 

Cited  in  Bender  v.  Bender,  14  Or.  355,  12  Pac,  714,  holding  this 
rule  applicable  under  the  system  of  pleading  in  Oregon;  The 
Steamship  Rhode  Island,  Olcott,  511,  F.  C.  11,745,  on  the  point 
that  in  admiralty  proofs  must  correspond  to  the  pleadings,  and 
the  decree  with  the  pleadings  and  proofs. 

Nonintercourse  act.— Where  goods  are  imported  into  the  United 
States  previous  to  the  passage  of  the  nonintercourse  law,  on  their 
exportation  and  reimportation  they  are  subject  to  the  provisions  of 
that  law,  p.  395. 
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7   Cr.   396-309.   3   L.  383,    MUTUAL  ASSURANCE   SOCIETY    v. 
KORN. 

Insurance.— Insurers  cannot  add  to  the  consideration  to  be  paid 
for  insurance  generally,  but  owing  to  the  peculiar  circumstances 
the  case  under  consideration  was  held  to  be  exempt  from  the  ordi- 
nary rule,  p.  399. 

No  citations. 

7  Cr.  399-402,  3  L.  384,  WEBSTER  ▼.  HOB  AN. 

Auctions.— Upon  refusal  by  a  vendee  at  an  auction  of  land  to 
comply  with  his  bid,  no  action  lies  against  the  vendee  until  after  a 
resale  of  the  land,  p.  401. 

Cited  in  Anderson  v.  Truitt,  53  Mo.  App.  693,  and  Townshend  v. 
Simon,  38  N.  J.  L».  242,  holding  that  the  difference  in  price  be- 
tween the  first  and  second  sales  may  be  taken  as  a  criterion  but  is 
not  conclusive;  in  the  note  to  67  Am.  Dec.  278,  279,  discussing  the 
liability  of  a  vendee  refusing  to  comply  with  his  contract 

Distinguished  in  Friedly  v.  Scheetz,  9  Serg.  &  R.  163,  11  Am. 
Dec.  696,  where  a  declaration  was  filed  on  a  bond  for  the  purchase 
price;  criticised  in  School  Commrs.  v.  Aiken,  5  Port  179,  where 
school  lauds  were  sold  and  the  vendee  did  not  comply  with  th^ 
terms  of  the  sale. 

7  Cr.  402-408,  3  L.  385,  MARYLAND  INS.  CO.  V.  WOOD. 

Neutrality.—  It  is  no  violation  of  neutrality  to  proceed  to  a  block- 
aded port  to  inquire  as  to  the  continuance  of  the  blockade  where 
one  is  led  to  do  so  in  consequence  of  a  communication  addressed 
by  the  British  minister  to  the  secretary  of  state,  p.  408. 

Cited  in  Marshall  v.  Bait  &  Ohio  R.  R.  Co.,  16  How.  348,  14  L. 
967,  dissenting  opinion,  in  illustration  of  the  point  as  to  the  condi- 
tions under  which  corporations  might  be  parties  to  suits  in  Federal 
courts. 

7  Cr.  408-415,  3  L.  386,  FERGUSON  v.  HARWOOD. 

Exemplification.— If  a  record  from  another  court  is  certified 
in  the  manner  prescribed  by  statute,  evidence  that  the  attestation 
is  not  in  due  form  is  not  admissible  and  the  record  so  authenti- 
cated is  properly  admitted  in  evidence,  p.  412. 

This  ruling  is  approved  and  the  principle  applied  in  the  following 
citing  cases:  Wickersham  v.  Johnston,  104  Cal.  414,  43  Am.  St.  Rep. 
122.  38  Pac.  90,  where  the  question  was  as  to  how  proof  was  made 
of  probate  of  a  foreign  will;  Giles  v.  Sliaw,  Breese,  126,  holding 
the  certificate  of  the  Judge  omitting  to  state  that  the  attestation 
is  in  due  form  is  insufficient;  Morris  v.  Tatchin,  24  N.  Y.  396,  S2 
Am.  Dec.  313,  holding  that  the  attestation  of  a  Judgment  signed  only 
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by  a  deputy  clerk  Is  insufficient;  Duncommun  ▼.  Hysinger,  14  111. 
t:51,  on  tbe  point  that  the  Judge  need  not  certify  to  the  official 
character  of  the  clerk;  Haynes  v.  fJowen,  15  Kan.  043,  where  a 
record  attested  by  the  clerk  with  the  seal  attached  and  the  certifi- 
cation by  the  presiding  judge  that  the  attestation  is  in  due  form 
was  held  admissible;  Hutchins  v.  Gerrlsh,  52  N.  H.  206,  13  Am. 
Rep.  20,  on  the  point  that  the  certificate  of  the  presiding  judge  is 
indispensable  and  conclusive;  Gatling  y.  Robbins,  8  Ind.  187,  hold- 
ing a  certificate  of  a  judge  to  be  at  least  prima  facie  if  not  con- 
clusive evidence  of  the  form  of  the  attestation  being  correct; 
Folsom  V.  Blood,  53  N.  H.  435,  holding  the  record  of  a  judgment 
must  be  accompanied  by  the  certificate  that  the  clerk's  attestation 
was  in  due  form;  Hatcher  v.  Rocheleau,  18  N.  Y.  M,  holding  that 
a  certificate  by  the  presiding  judge  proved  itself  and  was  siifficient 
prima  facie  evidence  of  the  official  character;  Grover  v,  Grover, 
30  Mo.  403,  where  the  clerk  certified  the  transcript  to  be  full  and 
the  judge  certified  that  the  certificate  and  attestation  were  in 
due  form;  Ordway  v.  Conroe,  4  Wis.  48,  49,  holding  that  a  record 
dovs  not  require  proof  that  one  is  the  officer  in  whose  custody 
the  same  must  be  kept;  Bellamy  v.  Hawkins,  17  Fla.  757,  holding 
that  a  certificate  by  the  custodian  stating  the  copy  to  be  an  extract 
is  not  admissible;  McRae  ▼.  Stokes,  3  Ala.  403,  37  Am.  Dec.  700, 
holding  a  certificate  is  sufficient  if  it  complies  with  the  form  pre- 
scribed in  the  place  where  made;  Bonesteel  v.  Sullivan,  104  Pa.  St. 
13,  where  an  exemplification  of  papers  as  the  same  remain  on  file 
was  held  admissible;  Edmiston  v.  Schwartz,  13  Serg.  &  R.  135,  hold- 
ing a  certificate  "  that  the  paper  was  truly  copied  from  the  records  " 
imports  that  it  is  an  entire  record;  Warner  v.  Brinton,  29  Fed.  Cas. 
235,  on  the  point  that  one  may  refer  to  the  minutes  to  show  the 
foundation  of  the  decree  of  a  register's  court;  Kungle  v.  Fasnacht, 
29  Kan.  562,  on  the  point  that  courts  when  necessary  resort  to  the 
contents  of  the  instrument  to  which  H  is  attached  for  the  purpose 
of  upholding  a  certificate;  Carr  v.  Gale,  3  Wood.  &  M.  60,  F.  C. 
2,435,  holding  that  the  whole  record  in  proceedings  in  bankruptcy 
was  competent,  including  the  schedule  annexed  to  the  petition; 
Tayler  v.  Carpenter,  2  Wood.  &  M.  4,  F.  C.  13,785,  where  a  docu- 
ment attested  by  a  clerk  with  the  seal  and  the  certificate  of  the 
presiding  judge  and  called  an  "  exemplified  copy "  was  held  ad- 
missible. 

Distinguished  in  Richardson  y.  Hobart,  1  Stew.  504,  18  Am. 
Dec.  72,  where  a  decree  was  held  to  be  evidence  although  the  whole 
record   was  not  produced. 

Eyldence.— Writing  which  is  a  mere  transcript  to  the  minutes 
of  a  court  is  not  admissible,  p.  412. 

Cited  and  rule  applied  in  Pepin  v.  Lachemeyer,  45  N.  Y.  32,  Avbere 
a  transcript  from  the  docket  of  a  court  was  held  Inadmissible 
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under  tbe  att  of  congress;  Donald  v.  McKinnou,  17  Fla.  748, 
where  it  was  held  that  enough  should  appear  to  show  jurisdic- 
tion; In  re  Coleman,  15  Blatchf.  426,  F.  O.  2,980,  holding  that 
where  docliet  entries  stand  in  the  place  of  any  other  record,  they 
receive  the  same  consideration  as  a  record;  White  v.  Strother, 
11  Ala.  723,  on  the  point  that  the  presumption  is  that  judgments 
and  probates  of  wills  are  everywhere  matters  of  record. 

Variance  is  immaterial  where  it  does  not  change  the  nature  of 
the  contract,  p.  414. 

The  following  citing  cases  affirm  and  apply  this  rule:  Canneil 
V.  Milburn,  3  Cr.  0.  0.  424,  F.  0.  2,384,  and  Harrison  v.  Weaver, 
2  Port.  545,  where  a  variance  in  the  description  of  a  contract  did 
not  change  its  nature  or  legal  effect;  Drake  v.  Fisher,  2  McLean, 
73,  F.  C.  4,061,  holding  a  note  dated  at  Cincinnati  and  described 
as  dated  Cincinnati  in  the  State  of  Ohio,  is  admissible;  Pearsall 
V.  Phelps,  3  Ala.  528,  where  the  variance  was  held  material  in 
an  action  on  a  Judgment  of  a  sister  State;  James  v.  Scott,  7  Port 
32,  where,  in  a  description  on  a  bond,  the  words  **  value  received  *' 
were  inserted;  Neale  v.  Fowler,  31  Md.  157,  where  the  declaration 
on  a  bond  alleged  an  indebtedness  in  a  certain  sum  and  the  conti*act 
offered  in  evidence  was  materially  variant;  Barkman  v.  Duncan, 
10  Ark.  466,  where  plaintiff  sued  as  an  .administrator  of  goods 
unadminlstered  and  the  obligation  was  made  to  the  plaintiff  as 
administrator  de  bonis  non;  Hough  v.  Rawson,  17  111.  592,  where 
the  declaration  read  "  wheat  of  the  weight  of  flfty-six  pounds 
to  the  bushel"  and  the  contract  read  "per  bushel  of  fifty -six 
pounds;"  Silver  v.  Kendrick,  2  N.  H.  161,  162,  holding  that  declara- 
tions for  false  affirmations  on  an  express  contract  need  not 
contain  the  precise  words  used;  Moore  v.  Lake  Co.,  63  N.  H. 
255,  holding  the  expressions  "would  draw  lumber  to  the  pond  of 
said  mill "  and  "  would  deliver  lumber  to  said  mill "  were  equiv- 
alent; State  Bank  v.  Peel,  11  Ark.  753,  where  a  Christian  name 
was  described  as  "John"  and  in  the  note  offered  it  was  "Jno;" 
Badger  v.  Burleigh,  13  N.  H.  512,  513,  where  the  sufficiency  of  a 
complaint  for  breach  of  warranty  of  a  horse  was  considered; 
McLendon  v.  Godfrey,  3  Ala.  184,  where  a  contract  was  alleged 
to  be  for  services  for  a  particular  year  and  the  contract  produced 
was  for  one  year;  Connolly  v.  Cottle,  Breese,  365,  where  the  note 
declared  on  was  payable  to  the  plaintiff  and  the  note  pro- 
duced was  payable  to  the  creditors  of  a  third  person  jointly; 
Stone  V.  Lawrence,  4  Cr.  C.  C.  11,  F.  C.  13,484,  holding  a  note  on 
Its  face  payable  "at  St.  Louis  in  the  territory  of  Mo."  was  not 
admissible  upon  a  count  not  so  describing  the  note;  People  v. 
Braman,  30  Mich.  466,  on  the  point  that  a  writing  must  be  continued 
to  be  understood  in  the  pleading  in  the  same  sense  as  out  of  It; 
Kellogg  V.  Denslow,  14  Conn.  429,  holding  that  where  a  deciara- 
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tlon  was  for  the  sale  of  a  condenser  and  the  evidence  was  of  the 
sale  of  various  articles,  the  variance  was  fatal. 

Contracts.— In  pleading  a  contract  it  is  sufficient  if  the  plaintiff 
declare  according  to  the  true  intent  of  the  parties  as  apparent  on 
the  contract,  p.  415. 

7  Cr.  415-420,  3  L.  389,  BIAYS  v.  CHESAPEAKE  INS.  CO. 

Insurance.— When  part  of  a  cargo  is  lost,  and  the  residue  ar- 
rives in  safety  at  its  port  of  destination,  the  cargo  consisting  all 
of  the  same  kind  of  articles,  the  loss  is  a  partial  one,  p.  419. 

Cited  and  rule  applied  in  Insurance  Co.  v.  Fogarty,  19  Wall.  643, 
22   L.  218,  on    the    point   that    there    cannot   be    a    total    loss  of 
part  of  a  cargo;  Hernandez  v.  Sun  Mut.  Ins.  Co.,  6  Blatchf.  324,  P\ 
C.  0,415,  on  the  point  as  to  the  effect  of  the  words  "  free  from 
average  unless  general;"  Woodside  v.  Canton  Ins.  Co.,  84  Fed.  284, 
285,  where  a  policy  on  *'  personal  effects "  and  warranted   "  free 
from  all  average"  was  construed;  Wain  v.  Thompson,  9  Serg.  &  R. 
121, 122, 11  Am.  Dec.  077,  679,  and  Louisville  M.  &  F.  I.  Co.  v.  Bland, 
9  Dana  (Ky.),  156,  157,  both  holding  that  under  a  policy  "  warranted 
free  from  average"  it  was  held  there  must  be  an  actual  tctal 
loss  to  enable  the  plaintiff  to  recover;  Wadsworth  v.  Pac.  Ins.  Co., 
4  Wend.  40^3,  holding  underwriters  were  not  liable  for  a  partial 
loss  on  memorandum  articles,  except  for  general  average;   Poole 
v.  Protection  Ins.  Co.,  14  Conn.  60,  where  there  was  a  total  loss 
of  part  of  the  goods  insured,  being  memorandum  articles;  Moreau 
V.  United  States  Ins.  Co.,  1  Wheat.  227,  4  L.  78,  holding  that  an 
insurer  on  memorandum  articles  is  only  liable  for  a  total  loss, 
which  cannot  happen  where  a  part  of  the  cargo  reaches  its  desti- 
nation; Pearse  v.  Quebec    S.  S.  Co.,  24  Fed.  287,  where  a  clause 
that  shipowners  would  not  be  liable  for  more  than  invoice  value 
was  construed;  Humphreys  v.  Union  Ins.  Co.,  3  Mason,  443,  F.  O. 
6,871,  where  there  was  an  insurance  on   a  cargo  principally   of 
lemons  and  oranges,  where  the  Oranges  were  lost  and  the  lemons 
were  saved;  Newlin  v.  Insurance  Co.,  20  Pa.  St.  316,  holding  that 
where  the  loss  was  to  equal  a  certain  per  cent,  the  per  cent,  was  to 
be  calculated  on  the  total  value  of  the  goods;  Wallerstein  v.  Colum- 
bian Ins.  Co.,  44  N.  Y.  216,  4  Am.  Rep.  666,  on  the  point  that  each 
article   insured   is   deemed    the   subject   of   a   distinct    insurance; 
Wright  V.  Williams,  20  Hun,  323,  where  a  complaint  was  held  to 
sufficiently  aver  a  total  loss;  Pierce  v.  Columbian  Ins.  Co..  14  Allen, 
324,  where  goods  were  transshipped    into    other  vessels,   one  of 
which  was  lost;  Neidlinger  v.  Ins.  Co.,  10  Bened.  262,  F.  C.  10.086, 
where  the  court  said  that  an  insurance  upon  grain  in  sacks  could 
not  be  said  to  consist  of  a  single  article;  Brooke  v.  La.  Ins.  Co.,  5 
Mart.  (La.)  (N.  S.)  536,  541,  where  the  court  said  a  constructive 
total  loss  Is  excluded  in  all  memorandum   articles;   Silloway   y. 
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Nertune  Ins..  Co.,  12  Gray,  87,  holding  an  Insurance  company  to  be 
liable  for  a  total  loss  on  any  one  kind  of  article  which  is  so  dam- 
aged as  to  be  of  no  value. 

Distinguished  in  Shultz  v.  Ohio  Ins.  Co.,  1  B.  Mon.  338,  holding 
that  insurers  who  are  to  be  liable  only  if  the  loss  equals  a  certain 
per  cent,  are  bound  for  their  proportion  of  salvage,  although  the 
loss  falls  below. 

Insurance.— Underwriters  are  not  liable  for  salvage  where  part 
of  a  cargo  consisting  of  one  species  of  articles  is  lost,  p.  419. 

Cited  in  Wadsworth  v.  Pac.  Ins.  Co.,  4  Wend.  39,  on  the  right  to 
recover  salvage  charges  on  memorandum  articles;  Indianapolis  Ins. 
Co.  V.  Mason,  11  Ind.  181,  note,  on  the  point  that  the  expenses 
of  the  insured  cannot  be  added  to  the  loss  to  bring  it  up  to  a 

certain  per  cent. 

7  Cr.  420-422.  3  L.  391,  STARK  v.  CHESAPBAKB  INS.  CO. 

Naturalization. —  Record  of  naturalization  need  not  show  that  all 
of  the  requisites  to  entitle  one  to  be  admitted  to  citizenship  have 
been  complied  with,  p.  423. 

Cited  and  rule  followed  and  applied  in  In  re  Coleman,  15  Blatchf. 
426,  F.  C.  2,980,  where  the  court  considered  what  constituted  a 
record  of  naturalization;  Priest  v.  Cummings,  16  Wend.  625,  holding 
that  proceedings  in  relation  to  naturalization  are  liberally  construed 
and  every  intendment  is  in  their  favor;  Harley  v.  State  ex  rel.  Atty.- 
Gen'l,  40  Ala.  607,  holding  that  a  plea  of  naturalization  in  answer 
to  an  information  need  not  cover  more  than  the  Judgment  or 
record;  Andres  v.  Arnold,  77  Mich.  88,  43  N.  W.  858,  where  the 
question  was  as  to  whether  a  declaration  of  intention  could  be  made 
before  a  clerk  of  a  court  anywhere  but  in  his  office  or  In  open  court; 
Ritchie  V.  Putnam,  13  Wend.  626,  holding  the  Judgment  of  a  court 
admitting  the  alien  to  become  a  citizen  is  conclusive  evidence  upon 
that  point;  The  Acorn,  2  Abb.  (U.  S.)  443.  F.  C.  29,  and  People  v. 
Snyder,  41  N.  Y.  409,  both  holding  that  naturalization  was  a  Judicial 
act  and.  as  such,  conclusive;  McCarthy  v.  Marsh,  5  N.  Y.  284,  hold- 
ing that  a  Judgment  admitting  to  citizenship  could  not  be  Impeached 
by  proof  contradicting  the  recitals;  Commonwealth  v.  Towles,  5 
Leigh  (Va.),  747,  holding  that  a  certificate  of  naturaliaztion  stating 
that  a  party  took  an  oath,  Imported  he  took  the  oath  In  the  form 
prescribed;  In  re  Bodek,  63  Fed.  814,  on  the  point  that  courts 
admitting  to  citizenship  act  Judicially;  Croesus  M.,  etc.,  Co.  v.  Colo- 
rado L.  &  M.  Co.,  19  Fed.  82,  on  the  point  that  courts  of  record 
of  various  States  have  power  to  adroit  to  citizenship;  Morgan  v. 
Dudley,  18  B.  Mon.  719,  08  Am.  Dec.  743,  holding  that  any  court  of 
record  having  common-law  Jurisdiction  can  naturalize;  Mut  Benefit 
L.  I.  Co.  V.  Tisdale,  91  U.  S.  245,  23  L.  318,  on  the  point  that  the 
certificate  of  naturalisation  is  not  evidence  of  residence,  age  or  char- 
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acter  of  applicant;  McLane  v.  Moore,  6  Jones  (N.  C),  524,  on  the 
point  that  Judgment  cures  all  mere  irregularity.  See  note  to  19  Am. 
Rep.  150,  on  Judgment  as  evidence. 

7  Cr.  423-434,  3  L.  392,  WILLIAMS  v.  AMROYD. 

Judfipnents.— Sentence  of  a  competent  court  proceeding  In  rem 
is  conclusive  with  respect  to  the  thing  itself  and  operates  as  an 
absolute  change  of  the  propei*ty,  p.  432. 

Cited  and  principle  applied  in  Holcomb  v.  Phelps,  16  Conn.  132, 
holding  this  principle  to  be  especially  true  as  to  Judgments  of  sister 
States;  The  Trenton,  4  Fed.  657,  holding  that  the  sale  in  Ontario 
of  an  American  vessel  discharges  a  lien  for  necessaries  furnished 
in  Cleveland;  McKinsey  v.  Harding,  16  Fed.  Cas.  227,  4  N.  B.  R.  3S, 
on  the  point  that  the  Judgment  of  a  competent  court  is  conclusive 
as  to  the  matter  involved;  Pelton  v.  Platner,  13  Ohio,  217,  42  Am. 
Dec.  199,  holding  that  a  foreign  Judgment  has  the  same  effect  as  in 
the  place  it  was  rendered;  Cushing  v.  Laird,  107  U.  S.  80,  27  L.  395, 
2  S.  Ct.  204,  on  the  point  that  a  proceeding  of  a  prize  court  in  rem 
Is  conclusive  against  all  the  world;  Hilton  v.  Guyot,  159  U.  S.  167, 
40  L.  109,  16  S.  Ct.  145,  where  the  court  considered  the  conclusive- 
ness of  a  foreign  Judgment;  The  Parkhlll,  18  Fed.  Cas.  1,192,  on  the 
point  fhat  Jurisdiction  of  prize  courts  is  exclusive  of  that  of  all 
other  courts;  Alabama,  etc.,  R.  R.  Co.  v.  Jones,  7  Bank.  Keg.  171, 
1  Fed.  Cas.  282,  on  the  point  that  a  bankruptcy  record  cannot  be 
Impeached.  See  note  to  75  Am.  Dec.  723,  on  the  effect  of  Judg- 
ments in  rem. 

Judgments. —  Property  captured  and  sold  under  a  decree  of  a 
foreign  court  violating  the  law  of  nations,  and  afterwards  brought 
into  this  country,  cannot  be  claimed  by  the  original  owners,  p.  433. 

Admiralty. —  Where  captured  goods  are  sold  before  condemna- 
tion, a  subsequent  condemnation  relates  back  to  the  capture  and 
affirms  it,  p.  433. 

Cited  in  Jecker  v.  Montgomery,  13  How.  516,  14  L.  248,  on  the 
point  as  to  the  power  of  a  captor  to  sell  captured  property  and 
proceed  to  an  adjudication  afterwards. 

Judgments. —  Decree  condemning  captured  property  is  not  the 
less  binding  because  the  decree  is  subversive  of  the  law  of  nations, 
p.  433. 

Cited  in  Melhop  v.  Doane,  31  Iowa,  401,  7  Am.  Rep.  150,  on  the 
point  that  whatever  disposition  a  court  makes  of  property  it  is 
held  valid  in  every  other  country;  Arnold  v.  Shields,  5  Dana,  25, 
30  Am.  Dec.  675,  on  the  point  that  condemnation  of  goods  under 
the  Milan  decree  is  binding,  although  the  decree  is  against  the  law 
of  nations;  Faudel  v.  Phoenix  Ins.  Co.,  4  Serg.  &  R.  69,  on  the  point 
^  that  the  Berlin  and  Milan  decrees  are  a  direct  and  flagrant  violation 

of  International  law. 
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Judgments. —  Manifest  error  in  a  decree  of  a  court  of  competent 
Jurisdiction  does  not  render  it  the  less  binding,  p.  433. 

Cited  in  Ex  parte  Watlcins,  3  Pet  206,  7  L.  654,  holding  that  a 
Judgment  In  its  nafure  concludes  the  subject  on  which  it  is  ren- 
dered; Wright  V.  Marsh,  2  G.  Greene,  114,  holding  that  where  a 
petition  states  all  the  facts  conferring  Jurisdiction,  but  omits  to 
describe  the  interests  of  unknown  owners,  the  defect  cannot  be 
collaterally  assailed. 

7  Cr.  434,  435,  3  L.  396,  SMITH  v.  DELAWARE  INS.  CO. 

Verdict. —  Judgment  on  a  verdict  "  subject  to  the  opinion  of  the 
court  on  the  points  reserved,"  will  be  reversed  where  the  facts  do 
not  appear  so  that  the  Judgment  might  be  reversed  or  affirmed  on 
the  merits,  p.  435. 

No  citations. 

7  Cr.  436-455,  3  L.  396.  HALKER  v.  PARKER. 

Attorney  may  refer  a  cause  to  arbitrators  without  the  consent 
of  his  client,  p.  449. 

In  the  following  citing  cases  this  rule  is  affirmed  and  applied: 
Be'-erley  v.  Stephens,  17  Ala.  704,  holding  the  same  as  the  principal 
caso;  Lee  v.  Grimes,  4  Colo.  189,  where  parties  to  a  replevin  suit 
submitted  to  an  arbitration;  McGlnnis  v.  Curry,  13  W.  Va.  47,  and 
Daniels  v.  City  of  New  London,  58  Conn.  172,  19  AtL  575,  both 
holding  that  an  attorney  could  not  submit  a  cause  by  a  submission 
in  pais;  Stokely  v.  Robinson,  34  Pa.  St  317,  where  the  court  said 
this  power  must  be  exercised  in  a  formal  submission  precedent  to 
the  award;  Mills  v.  Conner,  1  Blackf.  8,  note  1,  holding  that  the 
consent  of  the  parties  to  a  rule  of  reference  must  appear  of  record; 
Denny  v.  Brown,  7  Fed.  Cas.  491,  holding  that  such  submission 
would  bind  the  client  without  acquiescence;  Morris  v.  Grier,  76  N.  0. 
411,  holding  a  reference  without  the  knowledge  or  authority  of  a 
client  to  be  binding;  Talbot  v.  McGee,  4  T.  B.  Mon.  377,  holding  a 
client  bound  by  the  admissions  of  his  attorney;  Jenney  v.  Deles- 
dernier,  20  Me.  193,  holding  an  attorney  may  approve  a  receipt  taken 
by  an  officer  for  personalty;  Ball  v.  Bank  of  Alabama,  8  Ala.  599, 
42  Am.  Dec.  653,  holding  an  attorney  cannot  remit  a  liability  his 
client  may  enforce  against  a  witness;  Jones  v.  Horsey,  4  Md.  314, 
59  Am.  Dec.  83,  holding  an  attorney  may  transfer  a  case  from  the 
Judges  selected  by  the  client;  Alton  v.  Gilmanton,  2  N.  H.  521,  hold- 
ing an  attorney  has  authority  ex  officio  to  bind  his  client  by  an 
agreement  in  certain  cases;  Pike  v.  Emerson,  5  N.  H.  394,  22  Am. 
Dec.  408,  holding  that  an  attorney  may  waive  his  client's  right  of 
appeal;  Fogg  v.  Dummer,  58  N.  H.  507,  holding  that  selectmen  may 
submit  to  arbitration;  Hale  v.  Lawrence,  22  N.  J.  L.  87,  holding  that 
attorneys  may  stipulate  touching  the  conduct  and  management  of 
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suits;  Clark  y.  Randall,  9  Wis.  138,  76  Am.  Dec.  255»  holding  that 
an  attorney  employed  to  collect  a  debt  has  authority  to  indemnify 
officers  making  a  levy;  Smith  y.  Bossard,  2  McGord's  Ch.  (S.  O.) 
408,  holding  that  an  attorney  may  refer  all  matters  of  account  to 
special  accountants;  Whitestown  Mill  Go.  y.  Zahn,  9  Ind.  App.  273, 
36  N.  E.  654,  holding  an  attorney  may  bind  a  client  as  to  the  manner 
of  trial;  Eastman  y.  Burleigh,  2  N.  H.  488,  holding  that  if  one  agree 
to  refer  a  cause  on  behalf  of  himself  and  another  his  authority  must 
appear.  See  note  to  30  Am.  Rep.  360,  and  to  30  Am.  Dec.  628,  discuss- 
ing the  question  as  to  who  may  submit  causes  to  arbitration  when 
acting  for  another. 

Attorney,  as  such,  cannot,  strictly  speaking,  compromise  a  case 
without  the  consent  of  his  client,  yet  a  court  would  be  disinclined 
to  disturb  such  a  compromise  unless  so  unreasonable  as  to  indicate 
imposition  or  fraud,  p.  452. 

The  citations  reveal  a  variety  of  cases  upon  this  proposition, 
approving  and  applying  this  rule:  Maddux  v.  Be  van,  39  Md.  493, 
501,  and  Davidson  v.  Rozier,  23  Mo.  389,  both  holding  the  same  as 
the  principal  case;  Levy  v.  Brown,  56  Miss.  89,  holding  an  attorney 
could  release  all  attachments  and  liens  not  belonging  to  the  original 
demand;  Bonnefield  v.  Thorp,  71  Fed.  928,  where  the  court  said  the 
subject-matter  of  the  litigation  Is  exclusively  within  the  control  of 
the  client;  Saleskl  v.  Boyd,  32  Ark«  83,  84,  and  Smith  v.  Dixon,  3  Met 
(Ky.)  444,  both  holding  that  an  attorney  under  a  general  power 
cannot  compromise;  Preston  y.  Hill,  50  Oal.  51,  19  Am.  Rep.  650, 
holding  that  an  attorney  could  not  compromise  an  action  and  con- 
sent to  the  entry  of  Judgment  in  accordance  with  a  stipulation; 
Dewart  v.  Loomer,  21  Conn.  257,  holding  that  an  attorney  employed 
to  commence  and  prosecute  a  suit  could  not  settle  and  discharge 
it;  North  Whitehall  v.  Keller,  100  Pa.  St  108,  45  Am.  Rep.  362, 
where  an  attorney  compromised  an  award  obtained  against  a  town- 
ship for  road  damages;  Watt  v.  Brookover,  35  W.  Va.  326,  29  Am. 
St  Rep.  814,  13  S.  E.  1008,  holding  that  an  attorney  employed  to 
collect  cannot  compromise  a  claim  after  Judgment;  Eaton  y. 
Knowles,  61  Mich.  632,  28  N.  W.  742,  holding  that  authority  to  com- 
promise a  claim  cannot  be  implied  from  authority  to  collect  and 
receive  payment;  Crotty  v.  Eagle,  35  W.  Va.  151, 13  S.  E.  62,  holding 
that  an  attorney  cannot  by  an  agreement  in  pals  commute  a  debt 
or  compromise  the  suit;  Jeffries  v.  Mut  L.  Ins.  Co.,  110  U.  S.  309, 
28  L.  157,  4  S.  Ct  11,  holding  that  an  attorney  could  compromise 
after  the  death,  where  his  power  of  attorney  was  coupled  with  an 
interest;  Huston  v.  Mitchell,  14  Serg.  &  R.  309,  16  Am.  Dec.  507, 
where  an  attorney  compromised  by  an  agreement  that  land  should 
be  taken  in  place  of  money;  Beliveau  v.  Amoskeag,  etc.,  Co.,  40  Atl. 
735,  sustaining  a  final  settlement  in  the  nature  of  a  compromise 
made  by  an  attorney;  Union,  etc.,  Ins.  Co.  v.  Buchanan,  100  Ind. 
78,  holding  that  an  attorney  has  no  general  power  to  compromise 
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claims;  Potter  v.  Parsons,  14  Iowa,  289,  on  the  point  that  a  com- 
promise will  not  be  relieved  against  unless  so  unreasonable  as  to 
warrant  belief  that  the  attorney  was  imposed  upon;  Williams  v. 
Nolan,  58  Tex.  713,  holding  that  equity  will  set  aside  a  judgment 
on  an  unauthorized  agreement  only  when  the  plalntlflP  has  received 
injury  requiring  relief;  Whipple  v.  Whitman,  13  R.  I.  514,  43  Am. 
Rep.  45,  holding  that  a  fair  compromise  with  the  assent  of  the 
parties  in  Interest  but  not  of  the  plaintiff  of  record,  will  not  be 
disturbed;  De  I^ouis  v.  Meek,  2  G.  Greene,  70,  50  Am.  Dec.  504,  hold- 
ing equity  would  interfere  if  it  worked  a  great  injustice;  Roller  v. 
Woolbridge,  46  Tex.  495,  where  the  court  said  that  the  conduct 
of  a  party  seeking  to  be  relieved  should  be  faultless;  Mayer  v. 
Foulkrod,  4  Wash.  0.  0.  511,  F.  0.  9,342,  where  one,  after  receiving 
the  fruits,  acquiesced  for  ten  or  twelve  years  in  what  had  been 
done;  Luce  v.  Foster,  42  Neb.  827,  00  N.  W.  1030,  holding  an  attorney 
could  not  execute  an  indemnity  bond  to  a  sheriff. 

Other  citing  cases  affirming  this  point  are  the  following:  Markley 
v.  Amos,  8  Rich.  L.  469,  holding  an  attorney  may  submit  a  client's 
cause  to  arbitration  by  rule  of  court  but  in  no  other  way;  Adams* 
Assignee  v.  Roller,  35  Tex.  712,  where  an  attorney  agreed  that  the 
plaintiff  should  take  judgment  by  default  for  a  certain  sum,  with 
a  stay  of  execution;  Fife  v.  Bohlen,  22  Fed.  882,  holding  an  attoraey 
could  not  bid  for  his  client  at  a  sheriff's  sale;  Hardesty  v.  Pyle, 
15  Fed.  781,  where  an  attorney  without  any  special  authority  signed 
an  agreement  as  the  basis  of  a  consent  decree;  Dalton  v.  West  End 
St.  Ry.  Co..  159  Mass.  223,  38  Am.  St.  Rep.  411,  34  N.  E.  262,  holding 
that  such  a  judgment  on  an  unauthorized  agreement  by  an  attorney 
will  be  vacated  on  application,  though  paid;  Bunton  v.  United 
States,  62  Fed.  171,  holding  that  after  judgment  a  decree  will  not 
be  opened  because  an  agreement  of  an  attorney  was  unauthorized; 
Jubilee  Placer  Co.  v.  Hossfield,  20  Mont.  237,  50  Pac.  717,  where  a 
letter  from  a  client  was  held  only  to  authorize  a  dismissal,  not  a 
decree  determining  the  rights;  Hale  v.  Orowell,  2  Fla.  540,  50 
Am.  Dec.  305,  on  the  point  that  one  should  not  be  permitted  to 
suffer  because  of  the  mismanagement  and  errors  of  his  attorney; 
Halllday  v.  Stuart,  151  U.  S.  235,  38  L.  144,  14  S.  Ct.  304,  where 
-an  agreement  was  made  by  attorneys  that  property  might  be  sold 
pending  an  appeal;  Merrltt  v.  Clow,  2  Tex.  589,  and  Powell  v. 
Spaulding,  3  G.  Greene,  468,  holding  that  an  unauthorized  confes- 
sion of  judgment  will  be  set  aside;  Marbourg  v.  Smith,  11  Kan. 
562,  holding  that  an  unauthorized  agreement  by  an  attorney  that 
-u  dismissal  should  be  a  bar  was  a  nullity;  White  v.  Davidson,  8 
Md.  186,  63  Am.  Dec.  703,  holding  that  an  attorney  in  an  Injunction 
suit  cannot  bind  his  client  to  Indemnify  a  surety;  Glezen  v.  Far- 
rlngton,  7  R.  I.  282,  and  Holbert  v.  Montgomery,  5  Dana,  14,  both 
holding  that  the  powers  and  duties  of  an  attorney  cease  when  final 
Judgment  is  rendered;  Holbert  v.  Montgomery,  5  Dana  (Ky.)   13, 
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holding  that  after  final  Judgment  counsel  cannot  consent  to  set  it 
aside;  Foster  v.  Wiley,  27  Mich.  247,  15  Am.  Rep.  186,  where  the 
court  said  the  authority  of  an  attorney  does  not  cease  on  the 
recovery  of  a  Judgment  in  all  cases;  Southern  Kansas  Ry.  Go.  v. 
Pavey,  57  Kan.  527,  46  Pac.  971,  holding  a  stipulation  that  the 
l^sue  of  negligence  should  abide  a  Supreme  Court  decision  iu 
another  case,  was  binding;  Isaacs  v.  Boyd,  5  Port.  893,  where 
the  court  considered  the  powers  of  a  prochein  ami.  See  also  Talu- 
able  notes  in  76  Am.  Dec.  261,  30  Am.  Rep.  359,  and  41  Am.  Ren. 
849. 

7  Cr.  456-471,  3  L.  403,  BARNITZ  v.  CASEY. 

Statutes. —  If  the  legislature  proceed  on  a  mistake  it  is  dangerous 
to  declare  that  a  court  of  law  is  bound  to  enlarge  the  natural 
import  of  words  In  order  to  supply  deficiencies  occasioned  by  that 
mistalce,  p.  468. 

Cited  in  Blair  v.  Adams,  59  Fed.  247,  where  a  statute  giving  bas- 
tards a  right  to  inherit  and  transmit  was  construed. 

Descent. —  Maryland  statute  of  descents  does  not  provide  for 
descent  from  brother  to  brother;  this  is  to  be  governed  by  the 
common  law,  p.  468. 

Cited  in  Carroll  v.  Lessee  of  Carroll,  16  How.  283,  14  L.  940,  on 
the  point  as  to  the  effect  of  a  change  in  the  statute  relating  to  wills. 
See  note  to  12  Am.  St  Rep.  105,  discussing  intestate  succession  at 
length. 

Wills. — Executory  devise  is  not  too  remote  if  the  contingency 
may  happen  within  a  life  or  lives  in  being,  or  twenty-one  years 
and  a  few  months  after,  p.  469. 

Cited  in  Van  Home  v.  Campbell,  100  N.  Y.  320,  3  N.  B.  778,  dis- 
senting opinion,  on  the  point  that  subsequent  words  of  limitation 
creating  a  remainder  control  the  apparent  import  of  a  prior  devise; 
Dallam  v.  Dallam,  7  Harr.  &  J.  239,  249,  where  the  words  were  the 
same  as  in  the  principal  case;  Abbott  v.  The  Essex  Co.,  2  Curt.  135^ 
F.  C.  11,  on  the  point  as  to  when  an  estate  is  a  conditional  fee  simple 
and  not  an  estate  tail.  See  note  to  49  Am.  St  Rep.  117,  on  the  rule 
against  perpetuities. 

Wills. —  Contingent  remainders  and  executory  devises  are  trans- 
missible to  tlie  heirs  of  a  party  to  whom  they  are  limited,  if  he 
chance  to  die  before  the  contingency  happens,  p.  460. 

Cited  and  doctrine  applied  In  Ackless  v.  Seekrlght,  Breese,  70, 
where  an  executory  devise  was  held  to  pass  to  one's  heirs,  although 
he  died  before  the  contingency  happened;  Conner  v.  Waring,  52 
Md.  734,  where  the  court  held  that  an  estate  vested  by  way  of 
reverter  in   the  heirs-at-law   of  the  original   donor  of  a  power; 
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Shadden  v.  Hembree,  17  Or.  24,  18  Pac.  576,  where  the  court  con- 
fiidered  the  contingency  upon  which  an  executory  devise  may  be 
limited;  Buck  y.  Lantz,  49  Md.  444,  445,  where  the  one  through 
whom  claim  is  made  died  before  the  contingency  happened;  Garri- 
son y.  Hill,  79  Md.  81,  47  Am.  St.  Rep.  365,  28  Atl.  1063,  holding  that 
only  those  in  esse  when  the  contingency  happens  can  take;  Payne  y.* 
Rosser,  53  Ga.  664,  holding  that  interests  descend  to  such  as  answer 
the  character  of  heirs  when  the  estate  was  determined;  Bevan  y. 
Taylor,  7  Serg  ft  R.  308,  where  the  court  construed  the  statute  of 
descents  in  Pennsylyania;  George  y.  Green,  13  N.  H.  527,  on  the 
point  that  it  is  not  necessary  that  the  possession  or  an  unexecuted 
interest  should  be  in  the  testator;  Medley  v.  M^ley,  81  Va.  271, 
where  the  court  said  that  the  rule  laid  down  in  the  principal  case 
was  the  rule  of  the  common  law  and  that  it  had  been  abrogated  in 
Virginia;  Howard  y.  Tinistees,  41  Atl.  159,  devise  in  trust  for  X. 
for  lifetime,  then  in  trust  for  his  children  for  twenty  years,  vests 
only  at  the  end  of  the  twenty  years  if  X.  die  without  issue. 

Cotenancy.— Tenant  in  common  cannot  maintain  ejectment 
against  his  cotenant  unless  there  is  an  actual  ouster,  p.  471. 

Rule  applied  in  Story  y.  Saunders,  8  Humph.  668,  where  the  court 
said  that  tenants  in  common  are  jointly  seized  of  the  entire  estate; 
Fuller  y.  Montague,  59  Fed.  215,  16  U.  S.  App.  391,  holding  a  par- 
tition suit  could  not  be  maintained  by  persons  not  having  legal 
title  against  persons  in  possession  claiming  adversely;  Abercromble 
y.  Baldwin,  15  Ala.  368,  holding  that  the  possession  of  one  tenant 
In  common  may  become  antagonistic  and  exclusive;  Neher  v. 
Aimljo,  54  Pac.  '241,  holding  grantors  of  certain  tenants  In  common 
had  acquired  adverse  title  against  the  remaining  tenants;  Taylor  v. 
Hill,  10  Leigh  (Va.),  465,  holding  that  in  ejectment  by  one  tenant 
in  common  against  a  cotenant,  actual  ouster  must  be  found. 

Miscellaneous.— Cited  In  Adams  v.  Yazoo,  etc.,  R.  R.  Co.,  24  So. 
319,  remarking  that  Mr.  Justice  Story  corrected  and  changed  the 
opinion  in  the  principal  case  after  the  first  edition  of  7  Cranch  was 
published,  in  holding  that  decision  reversing  a  cause  might  be 
added  to  after  a  retrial  below. 

7  Cr.  471-480,  3  L.  408,  BLACKWELL  v.  PATTON. 

Begflstration. —  Where  the  law  directs  conveyances  to  be  recorded 
and  prescribes  the  testimony  on  which  they  shall  be  recorded,  It 
is  the  practice  of  all  courts  to  hold  themselves  at  liberty  to  examine 
the  proof  on  which  the  registration  is  made,  and  this,  although  the 
judgment  of  a  competent  court  has  been  given  on  the  sufficiency  of 
the  testimony,  p.  476. 

Deed.— A  deed  for  land  in  Tennessee,  made  out  of  the  State, 
proven  by  a  subscribing  witness  before  a  judge  of  another  State 
and  duly  registered,  is  valid  under  the  statute  of  1809,  p.  477. 
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EJectmexLt.— Declaration  in  ejectment  may  be  amended  by 
making  the  date  of  a  conveyance  alleged  conform  to  the  proof, 
p.  477. 

Cited  and  rule  applied  in  Den  ex  dem.  Williamson  y.  Snowhill, 
13  N.  J.  L.  32,  22  Am.  Dec.  505,  holding  that  amendments  of  dec- 
larations in  ejectment  are  freely  allowed;  Garland  y.  Davis,  4 
How.  154,  11  L.  918,  where  the  court  refused  to  allow  a  repleader, 
but  remanded  a  cause  so  that  the  pleading  might  be  amended; 
Buchanan  v.  Trotter,  4  Fed.  Cas.  539,  on  the  point  that  courts  do 
not  hesitate  to  grant  amendments  in  matters  of  substance  up  to 
the  period  that  the  case  terminates  in  judgment 

Distinguished  in  Den  ex  dem.  Vanarsdalen  y.  Hull,  9  N.  J.  L.  282, 
on  the  ground  that  there  was  ro  analogy  between  the  Circuit  Court 
of  the  United  States  and  of  the  State  Circuit  Court 

Grant  from  North  Carolina  is  valid,  although  issued  on  a  dupli- 
cate warrant  and  the  original  being  in  the  possession  of  the  sur- 
veyor-general, a  subsequent  grant  is  issued  upon  it  p.  479. 

7  Cr.  481-^87,  3  L.  411,  MILLS  v.  DURYEE. 

Judgment  of  one  State  has  same  effect  in  other  States  as  in  the 
State  where  rendered,  p.  484. 

This  is  a  leading  case  upon  this  important  doctrine  and  the  cita- 
tions accordingly  reveal  a  great  number  of  cases  concerned  with 
and  yariously  applying  it  as  follows:  Wiggins  Ferry  Co.  v.  Chicago, 
etc.,  R.  R.  Co.,  3  McCrary,  613,  614,  note,  11  Fed.  381,  note,  on  the 
point  the  congress  has  full  power  to  give  conclusive  effect  to  judg- 
ments of  State  courts;  Suydam  y.  Barber,  18  N.  Y.  471,  75  Am.  Dec. 
256,  holding  such  judgments  are  not  entitled  to  any  higher  or  other 
effect  than  in  the  State  where  rendered;  Sharon  v.  Hill,  11  Sawy. 
304,  371,  26  Fed.  346,  391,  where  the  court  said  l^at  the  law  of  the 
State  where  a  judgment  was  rendered  governs  its  effect  and  opera- 
tion in  the  national  courts;  Dearing  v.  Bank  of  Charleston,  5  Qa.  518 
48  Am.  Dec.  316,  on  the  point  that  a  judgment  of  a  sister  State 
yoid  where  made  is  yoid  elsewhere;  Wilbur  v.  Abbott  60  N.  H. 
51,  holding  that  a  judgment  valid  in  a  sister  State  is  not  in  another 
State  unless  It  would  have  been  valid  if  rendered  there;  Gulick  v. 
Loder,  13  N.  J.  L.  70,  23  Am.  Dec.  712,  and  Scott  v.  Bogart  14  La. 
Ann.  263;  Crapo  y.  Kelly.  16  Wall.  637,  21  L.  440,  on  the  point  that 
a  judgment  of  another  State  has  the  same  effect  in  every  other  State 
as  In  the  State  where  rendered;  Christmas  v.  Russell,  5  Wall.  302, 
18  Li.  478,  holding  a  statute  destroying  a  right  to  enforce  a  judgment 
was  void:  Hilton  y.  Guyot  159  V.  S.  182,  187,  200,  40  L.  115,  116, 
121,  16  S.  Ct  151,  152,  157,  and  McElmoyle  v.  Coken,  13  Pet.  326, 
328,  10  L.  184,  185,  both  holding  a  judgment  was  conclusive  upon 
the  merits;  Mackee  y.  Caimes,  2  Mart  (N.  S.)  601,  holding  such  a 
judgment  between  the  same  parties  for  the  same  thing  sustains 


I 


7  Cr.  481-487     ,  Notes  on  U.  S.  Reports.  560 

the  plea  of  res  judicata;  Barnes  v.  Gibbs,  81  N.  J.  L.  318^  86  Am. 
Dec.  210,  holding  a  Judgment  in  one  State  bars  a  second  action  for 
the  same  cause  in  another  State;  Moore  v.  Paxton,  Hemp.  51,  F.  O. 
9,772a,  holding  that  where  process  was  served  on  a  defendant  or 
his  appearance  entered  the  Judgment  was  conclusive;  Sayre  v.  Har- 
p^)ld,  33  W.  Va.  557,  11  S.  E.  17,  and  Goodrich  v.  Jenkins,  6  Ohio, 
44,  both  holding  a  Judgment  was  conclusive  not  only  as  to  all  mat- 
ters determined  but  as  to  all  which  could  have  been  determined; 
Dudley  v.  Lindsey,  9  B.  Mon.  488,  50  Am.  Dec.  524;  McCauley  v. 
Hargroves,  48  Ga.  52,  15  Am.  Rep.  661,  and  Dickinson  v.  Railroad 
Co.,  7  W,  Va.  418,  all  considering  the  effect  of  Federal  Judgments; 
in  Blackwell  v.  Glass,  43  Ark.  212;  Mastin  v.  Gray,  19  Kan.  464, 
27  Am.  Rep.  154;  Warren  v.  Flagg,  2  Pick.  449;  Robinson  v.  Pres- 
cott,  4  N.  H.  453:  Silver  Lake  Bk.  v.  Harding,  5  Ohio,  547,  and 
Thomas  v.  Robinson,  3  Wend.  2G9.  all  discussing  the  effect  of  judg- 
ments of  a  Justice  of  the  peace;  Stell  v.  Glass,  1  Ga.  486,  on  the  point 
that  an  order  by  a  court  within  its  jurisdiction  cannot  be  attacked 
indirectly;  Anderson  v.  Chicago  Title,  etc.,  Co.,  77  N.  W.  712,  giving 
Illinois  county  Judgment  full  faith  in  Wisconsin;  McDade  v.  Burch, 
7  Ga.  564,  50  Am.  Dec.  411,  where  the  rule  was  apt>lied  to  an  order 
of  a  court  of  ordinary  directing  an  administrator  to  sell;  Mut  Life 
Ins.  Co.  V.  Harris,  97  U.  S.  336,  24  L.  962,  holding  a  final  judgment 
to  be  admissible  under  the  general  issue  in  assumpsit  or  when 
specially  pleaded;  Dow  v.  Johnson,  lOO  U.  S.  186,  25  L.  642,  where 
one  sued  in  a  Circuit  Court  on  a  Judgment  rendered  in  a  State 
court  against  an  officer  during  the  war  for  seizing  goods;  Holcomb 
V.  Phelps,  16  Conn.  132,  where  the  rule  of  the  principal  case  was 
applied  to  a  decree  of  a  Probate  Court:  Slack  v.  Walcott,  3  Mason, 
519,  F.  C.  12,932,  on  the  point  that  a  probate,  conclusive  where  made, 
is  conclusive  in  other  courts;  Latine  v.  Clements,  3  Ga.  429,  holding 
that  an  action  will  lie  against  an  administrator  with  the  will 
annexed  in  Georgia  on  a  Judgment  obtained  in  Virginia  against  an 
executor;  Virginia  v.  Levy,  23  Gratt.  38,  holding  that  a  decree  con- 
struing a  will  in  one  State  was  conclusive  in  another;  Sanborn  v. 
Perry,  86  Wis.  SCO,  5G  N.  W.  339,  holding  that  a  disallowance  of  a 
claim  was  given  tlie  same  effect  in  a  sister  State  as  where  rendered; 
Kingman  v.  Paulson,  126  Ind.  509,  22  Am.  St.  Rep.  613,  26  N.  B. 
393,  applying  the  rule  to  a  Judgment  by  confession;  Dillingham  v. 
Hawk,  60  Fed.  498,  23  U.  S.  App.  273,  holding  a  judgment  in  a  State 
court  against  a  receiver  appointed  by  a  Federal  court  to  be  con- 
clusive; Cheever  v.  Wilson,  9  Wall.  123,  19  L.  608,  and  Dickson  v. 
Dickson,  1  Yerg.  114,  24  Am.  Dec.  447,  both  holding  that  a  decree 
of  divorce  valid  where  made  was  valid  evel*y where;  Alkine  Gro- 
cery Co.  V.  Rlchesin,  91  Fed.  83.  holding  a  State  court  judgment 
estopped  parties  from  raisiuj?  a  question  tliiis  decided  in  the  Federal 
court;  Cochran  v.  Fitch,  1  Sandf.  Ch.  146,  holding  an  attachment 
regularly  prosecuted  was  a  bar  to  a  suit  by  the  creditor  to  enforce 
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the  demand;  Mutual  F.  I.  Co.  v.  Phoenix  Fur.  Co.,  108  Mich.  172,  62 
Am.  St.  Kep.  694,  66  N.  W.  1095,  holding  a  Judgment  against  a 
corporation  fixing  the  Indebtedness  and  directing  an  assessment 
is  conclusive  in  an  action  for  the  assessment;  Cole  v.  Flitcraft,  47 
Md.  320,  holding  a  prior  suit  in  another  State  in  personam  between 
the  same  pai*ties  for  the  same,  cause  of  action  would  not  bar  a 
suit;  Harrington  v.  Harrington,  154  Mass.  519,  28  N.  E.  903,  holding 
an  action  to  compel  a  transfer  of  a  trust  estate  and  to  pay  over 
rents   and   profits   was   a   bar   to   an   action   for   the   rents   and 
profits;  Bumham   v.   Webster,   1   Wood.   &   M.   175,    F.   C.    2,179, 
where  an  action  was  brought  on  a  note,  and  defendant,  to  bar  it, 
offered  In  evidence  a  former  judgment  In  a  foreign  court;  City 
of  New  Bedford,  20  Fed.  62,  where  the  court  said  that  a  com- 
pulsory payment  under  a  Judgment  on   a   garnishee  process   in 
Massachusetts  should  be  deemed   valid  by   comity;  Kittredge  v. 
Emerson,  15  N.  H.  263,  Whittemore  v.  Adams,  2  Cow.  633,  and 
Haggerty  v.  Amory,  7  Allen,  459,  discussing  the  effect  of  a  dis- 
charge In  bankruptcy  In  another  State;  Green  v.  Van  Busklrk, 
7  Wall.  148,  19  L.  112,  considering  the  effect  of  a  Judgment  on 
an  attachment  in  one  State  against  a  chattel  mortgage  in  another 
State  where  the  parties  were  domiciled;  Tucker  v.  Harris,  13  Ga. 
10,  58  Am.  Dec.  493,  and  Hollister  v.  Abbott,  31   N.  H.  448,   64 
Am.  Dec.  344,  on  the  point  that  the  correctness  of  a  Judgment  can- 
not be  attacked  collaterally;  West  Feliciana  R.  R.  Co.  v.  Thornton, 
12  La  Ann.  738,  68  Am.  Dec.  781,  holding  a  Judgment  cannot  be 
impeached  on  account  of  its  not  being  a  logical  sequence  of  the 
opinion;  Klnnler  v.  Kinnier,  45  N.  Y.  541,  6  Am.  Rep.  137,  holding 
a  Judgment  of  a  sister  State  cannot  be  Impeached  by  showing 
irregularity  or  nonconformity  with  some  law;  Wyman  v.  Campbell, 
6   Port    237,    31    Am.    Dec.    686,    holding   that   a   Judgment    was 
conclusive  though  the  record  abounded  with  irregularities  which 
would   authorize  Its   reversal;   Walker   v.   Sleight,   30   Iowa,   326, 
holding  it  could  not  be  shown  that  the  Judgment  was  for  a  greater 
amount  than  claimed. 

Cited  to  this  point  also  in  Barras  v.  Bldwell,  3  Woods,  7,  F.  C. 
1.039;  Wilcox  V.  Kassick,  2  Mich.  168,  169,  171,  173;  Marton  v. 
Naylor,  1  Hill's  Law  (S.  C),  440;  Estes  v.  Kyle,  Meig's  R.  42; 
Fletcher  v.  Ferrel,  9  Dana  (Ky.),  377,  35  Am.  Dec.  148,  and  Bank  of 
North  America  v.  Wheeler,  28  Conn.  439,  73  Am.  Dec.  684,  all  hold- 
ing that  whatever  plea  would  be  good  in  the  State  where  the 
Judgment  was  rendered  would  be  good  and  no  other;  Dunbar  v. 
Hallowell,  34  Til.  169,  and  Tenny  v.  Townsend,  9  Blatchf.  277,  F. 
C.  13,832,  both  holding  the  Judgment  is  prima  facie  evidence  of 
Jurisdiction;  in  Citizens*  Bank  v.  Brooks,  23  Fed.  22,  23  Blatchf.  138: 
Crawford  v.  Simonton,  7  Port  127;  Lawrence  v.  Jarvls,  82  111. 
309;  Wemwag  v.  Pawling,  5  Gill  &  J.  507,  25  Am.  Dec.  319:  Miller 
V.  Ewing,  8  Smedes  &  M.  431,  Pennywit  v.  Foote,  27  Ohio  St  617. 
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22  Am.  Rep.  349,  Rathbone  v.  Terry,  1  R.  I.  77,  and  McCreery  v. 
Davis,  44  S.  G.  211,  51  Am.  St  Rep.  805,  22  S.  E.  184,  all  holding 
that  want  of  Jurisdiction  may  be  shown  in  an  action  upon  the 
judgment;  Price  v.  Hickok,  39  Vt  300;  Middlesex  Bk.  y.  Butman, 
29  Me.  24,  and  Hunt  Y.  Ellison,  32  Ala.  202,  all  holding  that  the 
Judgment  is  void  if  the  record  shows  that  the  court  had  no  Jurisdic- 
tion; Foster  v.  Glazener,  27  Ala.  398,  and  Hall  v.  Williams,  6  Pick. 
237,  246,  17  Am.  Dec.  359,  366,  holding  that,  under  a  plea  of  nil 
debet,  the  defendant  may  show  a  want  of  Jurisdiction;  in  Graham 
V.  Spencer,  14  Fed.  605;  Thompson  v.  Whitman,  18  Wall.  462,  21 
L.  899;  Bradshaw  v.  Heath,  13  Wend.  415,  416,  423,  and  Price  v. 
Schaeflfer,  161  Pa.  St  534,  29  Atl.  279,  all  holding  the  record  may 
be  contradicted  by  evidence  of  facts  impeaching  the  Jurisdiction; 
People  v.  Dawell,  25  Mich.  269,  holding  a  recital  of  facts  showing 
Jurisdiction  was  not  conclusive  where  the  Judgment  came  collater- 
ally in  question;  Zepp  v.  Hager,  70  111.  225,  and  Oarpentler  y.  City 
of  Oakland,  80  Gal.  446,  both  holding  that  an  inquiry  into  the 
Jurisdiction  is  restricted  to  an  inspection  of  the  record;  Wheeler  v. 
Raymond,  8  Gow.  314,  holding  defendant's  appearance  conclusive 
of  sister  State  court's  Jurisdiction;  Potter  v.  Merchants'  Bk.,  28  N.  Y. 
654,  86  Am.  Dec.  279,  on  the  point  as  to  whether  Jurisdiction  may  be 
proved  by  recitals  in  the  record;  Barrett  y.  Oppenheimer,  12  Helsk. 
302,  on  the  point  that  the  question  of  Jurisdiction,  when  deter- 
mined, is  as  conclusive  as  any  other  question  decided;  Hunt  v. 
Ellison,  32  Ala.  212,  on  the  point  that  knowledge  of  a  suit  shown 
by  parol  evidence  and  dehors  the  record  fixes  liability;  Hoxie  v. 
Wright,  2  Vt  267,  holding  the  Judgment  to  be  conclusive,  although 
the  defendant  resided  out  of  the  State,  if  he  appeared  and  made 
defense;  Fisher  v.  March,  26  Gratt  778,  where  the  effect  of  a 
record  showing,  or  failing  to  show.  Jurisdiction  was  considered; 
Sammis  v.  Wightman,  31  Fla.  25,   12  So.  530,  holding  that  one 
attacking  the  Jurisdiction  must  negative  every  fact  upon  which 
such  Jurisdiction  can  be  predicated;  Jarvis  v.  Robinson,  21  Wis. 
525,  94  Am.  Dec.  560,  holding  that  want  of  Jurisdiction  must  be 
specially  pleaded,   unless  it  positively  appears  from  the   record; 
Wilson  v.  Jackson,  10  Mo.  332,  333,  where  the  sufficiency  of  a  plea 
to  the  Jurisdiction  was  considered;  Moch  v.  Insurance  Go.,  4  Hughes, 
119,  30  Fed.  706,  holding  that,  although  a  court  may  inquire  into 
the  question  of  Jurisdiction,  this  does  not  relieve  the  parties  from 
the  operation  of  the  principle  of  res  Judicata. 

Elsewhere,  the  principal  case  is  cited  to  this  point,  as  follows: 
In  Aldrlch  v.  Kinney,  4  Conn.  383,  10  Am.  Dec.  152;  Pritchett  v. 
Clark,  3  Harr.  2o9;  Moulin  v.  Trenton,  etc.,  Ins.  Co.,  24  N.  J.  L. 
230,  231.  236.  240,  241;  Shumway  v.  Stillman,  6  Wend.  450;  Hoffman 
y.  Hoffman,  46  N.  Y.  33,  7  Am.  Rep.  301;  Ferguson  v.  Crawford, 
70  N.  Y.  261,  26  Am.  Rep.  595;  Newcomb  v.  Peck,  17  Vt.  309.  44 
Am.  Dec.  341,  and  CrumUsh  v.  Central  Imp.  Co.,  38  W.  Va.  398.  45 
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Am.  St.  Rep.  878,  18  S.  E.  459,  all  holding  that  a  Judgment  without 
any  service  of  process  and  without  appearance  is  void;  Melhop  v. 
Doane,  31  Iowa,  400,  406,  7  Am.  Rep.  150,  154,  and  Middlesex  Bk. 
V.  Butman,  20  Me.  23,  and  Burt  v.  Delano,  4  Cliff,  616,  F.  C.  2,211, 
holding  a  judgment  is  void  if  rendered  against  a  nonresident  upon 
whom  no  service  has  been  made;  Dowver  v.  Shaw,  22  N.  H.  282, 
on  the  point  that  an  attachment  of  property  cannot  have  the  effect 
to  extend  Jurisdiction  over  the  person  of  the  absent  owner;  Gil- 
christ V.  West  Va.  O.  &  O.  L.  Co.,  21  W.  Va.  118,  45  Am.  Rep.  557. 
and  Dearing  v.  Bank  of  Charleston,  5  Ga.  512,  48  Am.  Dec.  310, 
holding  a  decree  against  a  corporation,  without  any  appearance, 
was  of  no  effect;  Jardine  v.  Reichert  39  N.  J.  L.  167,  holding  that 
no  mere  irregularity  in  service  could  be  set  up;  in  Wetherill  v. 
StlUman,  65  Pa.  St  115;  Bennett  v.  Morley,  10  Ohio,  102,  103,  and 
May  v.  Jameson,  11  Ark.  373,  holding  that  a  record  showing  per- 
sonal service  cannot  be  contradicted;  Swift  v.   Stark,  2  Or.  101, 
88  Am.  Dec.  465,  and  Bonesteel  v.  Todd,  9  Mich.  376,  80  Am.  Dec. 
91,  considering  the  effect  of  a  Judgment  under  the  Joint  debtor  act, 
where  all  were  not  served;  Bowler  v.  Huston,  30  Gratt.  274,  32  Am. 
Rep.  677,  holding  a  Judgment  against  aU  the  members  of  a  dis- 
solved firm  will  not  bind  a  partner  who  was  not  served;  Easterly 
V.  Goodwin,  35  Conn.  278,  holding  that  a  Judgment,  where  property 
had  been  attached  but  no  service  made,  could  not  be  the  basis  of 
an  action  of  debt;  Sanford  v.  Sanford,  28  Conn.  20;  Harshey  v. 
Blackmarr,  20  Iowa,  172,  89  Am.  Dec.  522,  and  Sperry  v.  Reynolds, 
65  N.  Y.  187,  all  holding  a  Judgment  may  be  set  aside  when  there 
is  no  appearance  or  an  unauthorized  appearance;  Baltzell  v.  Nosier, 
1  Iowa,  588,  63  Am.  Dec.  467,  holding  that  defendant  may  deny  the 
authority  of  the  attorney  who  appeared  for  him;  Rogers  v.  Burns, 
27  Pa.  St.  526,  holding  a  Judgment  cannot  be  impeached,  because 
exemplification  does  not  show  a  warrant  of  attorney  to  Institute 
the  suit;  Lynch  v.  Columbus,  etc.,  Ry.  Co.,  57  Fed.  996;  Middle- 
brooks  V.  The  Springfield  F.  I.  Co.,  14  Conn.  307;  Van  Cleaf  v. 
Bums,  133  N.  Y.  542,  30  N.  E.  662,  and  Burnley  v.  Stevenson,  24 
Ohio  St  479,  15  Am.  Rep.  626,  considering  the  effect  of  Judgments 
operating  on  property  in  another  State;  Miller  v.  Leach,  95  N.  O. 
231,  holding  Judgments  of  sister  States  are  conclusive  of  all  ques- 
tions involved,  except  fraud  and  want  of  Jurisdiction;  Benton  v. 
Burgot  10  Serg.  &  R.  242,  holding  a  plea  of  fraud  was  bad;  in 
Davis  V.  Smith,  5  Ga.  297,  48  Am.  Dec.  296;  Hunt  v.   Hunt  72 
N.  Y.  225,  28  Am.  Rep.  134,  and  Bimeler  v.  Dawson,  5  111.  540,  39 
Am.  Dec.  432,  all  holding  a  decree  of  a  sister  State  could  be  im- 
peached for  fraud  or  for  want  of  Jurisdiction;  Ambler  v.  Whipple, 
139  IlL  324,  32  Am.  St".  Rep.  211,  28  N.  E.  844,  holding  a  plea  of 
fraud  was  not  admissible  where  the  court  had  Jurisdiction  of  the 
person  and  the  subject-matter;  McJilton  v.  Love,  13  III.  493,  54  Am. 
Dec.  452,  holding  a  pendency  of  a  suit  in  one  State  was  no  bar  to 
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a  suit  In  anoUier;  in  Rogers  v.  Odell,  39  N.  H.  458,  460;  Morris  ▼. 
Burgess,  IIC  N.  C.  42,  21  S.  E,  28;  McGllvray  v.  Avery,  30  Vt.  540, 
541;  Whiting  v.  Burger,  78  Me.  294,  4  Atl.  696;  Bank  of  U.  S.  v. 
Merchants'  Bk.,  7  Gill,  418,  432,  and  Wright  v.  White,  14  La.  Ann. 
585,  all  holding  a  plea  that,  since  the  commencement  of  the  action, 
a  judgment  had  been  rendered  in  a  sister  State,  was  good;  Paine 
T.  Schenectady  Ins.  Co.,  11  R.  I.  413,  416,  and  Piedmont,  etc.,  L.  I. 
Co.  Y.  Ray,  75  Va.  823,  both  considering  the  effect  of  an  appeal  or 
writ  of  error;  Gulick  v.  Loder,  14  N.  J.  L.  574,  where  the  court  said 
that  the  record  of  a  Judgment  was  binding,  however  unlike  the 
record  the  court  was  used  to. 

Further  citing  cases  affirming  this  rule  are:  Breugle  v.  McClel- 
lan,  7  Gill  &  J.  441,  holding  a  Judgment  of  a  sister  State  was  a 
simple  contract  debt  and  not  entitled  to  the  priority  it  had  In  the 
State  where  rendered;  Besley  v.  Palmer,  1  Hill,  484,  holding  a 
Judgment  of  a  sister  State  had  the  same  effect  in  extinguishing  a 
demand  as  a  domestic  Judgment;  Bank  of  U.  S.  y.  Bank  of  Balti- 
more, 7  Gill,  435,  holding  that  assumpsit  cannot  be  maintained 
on  the  original  demand;  Citizens'  Bk.  v.  Hancock,  35  La.  Ann. 
44,  on  the  point  that  a  cause  of  action  is  merged  in  the  Judgment; 
Baxley  v.  Linah,  16  Pa.  St.  248,  55  Am.  Dec  496,  holding  a  Judg- 
ment to  be  conclusive  of  the  subject-matter  and  merger  of  the 
original  cause  of  action;  Wyman  v.  Mitchell,  1  Cow.  319,  320,  on  the 
point  as  to  the  right  to  maintain  assumpsit  on  a  Judgment;  Knapp 
V.  Knapp,  59  Fed.  643,  holding  an  action  wiU  lie  in  a  Federal  court 
upon  a  decree  of  divorce  of  a  State  court,  for  alimony;  McKim 
V.  Odam,  12  Me.  96,  110,  holding  that  debt  will  lie  on  a  decree  of  a 
court  of  chancery  of  another  State  for  the  payment  of  money 
only;  Williams  v.  Preston,  3  J,  J.  Marsh.  604,  20  Am.  Dec.  184; 
Tenney  v.  Townsend,  9  Blatchf.  277,  F.  C.  13,832,  holding  that  a 
declaration  need  not  aver  that  the  court  had  jurisdiction;  Shar- 
man  v.  Morton,  31  Ga.  45,  holding  such  a  Judgment  does  not  pre- 
clude pleading  any  special  matter  in  avoidance  of  the  Judgment; 
Carter  v.  Wilson,  1  Dev.  &  B.  365,  holding  the  only  proper  plea  is  nul 
tlel  record;  Jackson  v.  Baxter,  1  Ind.  44,  where  nul  tiel  record  was 
pleaded  to  a  declaration  setting  out  a  Judgment  and  statute;  Hunt 
V.  Mayfleld,  2  Stew.  128.  129,  holding  special  matters  of  defense 
must  be  specially  pleaded;  Keith  v.  Estill,  9  Port.  671,  holding  the 
statute  of  limitations  was  not  a  good  plea  in  bar  to  debt  on  a 
judgment;  Napier  v.  Gldlere,  1  Speers  Bq.  229,  40  Am.  Dec.  615, 
where  the  court  said  that  pleas  in  suits  on  judgments  are  left 
to  be  prescribed  by  the  States;  Dunlap  v.  Waldo,  6  N.  H.  453,  where 
the  court  considered  the  effect  to  be  given  to  a  seal  to  a  record 
from  a  sister  State;  Lincoln  v.  Tower,  2  McLean,  478,  480,  F.  C. 
8,355,  holding  the  record  imports  absolute  verity  and  cannot  be 
traversed;  Taylor  v.  Carpenter,  2  Wood.  &  M.  4,  F.  C.  13,785,  holding 
a  document  attested  by  the  clerk  under  seal  with  the  certificate  of 
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the  Judge  and  called  an  exemplified  copy  was  competent  evidence 
of  the  judgment  described;  Hampton  v.  McConnell,  3  Wheat.  235, 
4  L.  379,  a  case  precisely  the  same  as  the  principal  case;  D*Arcy 
V.  Ketchum,  11  How.  175,  176,  13  L.  653,  where  a  Judgment  was 
given  against  two  partners,  one  of  whom  was  a  nonresident;  Chicago, 
etc.,  R.  R.  Co.  V.  Wiggins  Ferry  Co.,  119  U.  S.  622,  30  L.  522,  7  S.  Ct. 
402,  on  the  point  that  the  public  acts  of  every  State  shall  be  given 
the  same  effect  as  they  have  by  law  and  usage  at  home;  Joice  v. 
Scales,  18  Ga.  727,  on  the  point  that  the  provision  requiring  full 
faith  is  referable  to  such  records  as  pleadings  and  evidence;  Mervin 
V.  Kumbel,  23  Wend.  303,  debt  on  a  judgment  against  joint  debtors, 
only  one  of  whom  was  served;  Merritt  v.  American  Steel  Barge  Co., 
75  Fed.  818,  40  U.  S.  App.  127,  considering  whether  the  question 
as  to  whether  full  faith  and  credit  had  been  given  was  a  con- 
stitutional question;  Crapo  v.  Kelly,  16  Wall.  619,  21  L.  434,  hold- 
ing that  the  overruling  of  the  plea  gave  a  Federal  court  authority 
over  the  question;  Pelton  v.  Platner,  13  Ohio,  217,  on  the  point 
that  foreign  judgments  in  rem  in  regard  to  personalty  are  conclu- 
sive; Williams  v.  Preston,  3  J.  J.  Marsh.  601,  20  Am.  Dec.  181,  on 
the  point  that  a  foreign  Judgment  is  only  prima  facie  evidence 
where  a  suit  is  brought  upon  it;  Fisher  v.  Fielding,  67  Conn.  116, 
34  Atl.  719,  on  the  point  that  the  common-law  doctrine  as  to  the 
effect  of  foreign  judgments  has  been  generally  adopted;  Hilto/i  v. 
Guyot,  159  U.  S.  215,  217,  40  L.  126,  127,  16  S.  Ct.  363,  164,  holding 
judgment  for  money  in  foreign  country  is  prima  facie  and  not  con- 
clusive evidence  as  to  the  merits.  See  also  valuable  notes  In  2  Am. 
Dec.  42,  43,  44,  26  Am.  Rep.  30,  and  75  Am.  Dec.  149;  also  8  I  id. 
200,  note. 

Distinguished  in  Commonwealth  v.  Green,  17  Mass.  546,  holding 
a  conviction  in  one  State  of  an  infamous  crime  does  not  malse  the 
defendant  incompetent  as  a  witness  in  another  State;  Black  man  v. 
Wright,  96  Iowa,  551,  65  N.  W.  846,  holding  a  judgment  in  New 
York  setting  aside  a  deed  of  land  in  Iowa  to  be  void,  for  want  of 
Jurisdiction;  Hyatt  v.  McBumey,  18  S.  C.  210,  where  the  court  con- 
sidered as  to  whether  a  Judgment  was  res  judicata;  Cameron  v. 
Wurtz,  4  McCord  (S.  C),  280,  holding  that  a  judgment  of  a  sister 
State  ranks  only  as  a  simple  contract,  in  marshalling  assets;  Hall 
V.  Williams,  10  Me.  286,  287,  where  the  court  said  that  a  Judgment 
erroneously  entered  up  against  one  could  have  no  binding  efficacy; 
discussed  and  its  doctrine  held  to  be  limited  to  cases  where  the 
court  had  Jurisdiction  in  the  following  cases:  McElmoyle  v.  Cohen, 
13  Pet.  326,  10  L.  184,  where  the  statute  of  limitations  was  pleaded 
to  an  action  on  a  Judgment  of  a  sister  State;  Fullerton  v.  Ilorton, 
11  Vt  426,  saying  the  principal  case  did  not  cover  the  case  where 
the  court  was  without  jurisdiction;  Prltchett  v.  Clark,  3  Harr.  247, 
525,  526,  holding  that  full  faith  and  credit  are  given  when  it  ap- 
pears from  the  record  that  the  court  had  jurisdiction;  Mitchell  v. 
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Ferris,  5  Houst.  38,  39,  holding  that,  notwithstanding  the  Constitn- 
tion  and  the  statutes,  the  Jurisdiction  may  be  contradicted.  Inquired 
Into,  and  disproved;  Harding  v.  Alden,  9  Me.  149,  23  Am.  Dec.  5r)4, 
holding  a  Judgment  against  a  party  not  amenable  to  its  Jurisdiction 
is  entitled  to  no  credit;  Starbuclc  v.  Murray,  5  Wend.  155,  21  Am. 
Dec.  175,  holding  a  Judgment  could  be  examined  to  see  if  the  court 
had  Jurisdiction;  Shumway  y.  Stillman,  4  Cow.  294,  295,  15  Am. 
Dec.  375,  376,  and  Lucas  v.  Bank  of  Darlen,  2  Stew.  315,  both  hold- 
ing a  Judgment  may  be  avoided  by  showing  want  of  Jurisdiction; 
Baton  V.  Hasty,  6  Neb.  426,  29  Am.  Eep.  367,  holding  that  a  Judg- 
ment may  be  impeached  for  ^raud  or  want  of  Jurisdiction;  Sallee 
V.  Hayes.  3  Mo.  118,  holding  a  Judgment  rendered  without  notice 
is  not  entitled  to  full  faith  and  credit;  Crone  y.  Dawson,  19  Mo.  App. 
219,  where  the  court  held  that  the  plea  of  nil  debet  will  allow  the 
defendant  to  show  that  the  court  had  no  Jurisdiction;  Marx  y.  Fore, 
51  Mo.  76,  77, 11  Am.  Rep.  435,  and  Gleason  y.  Dodd,  4  Met  (Mass.) 
336,  both  holding  that  one  could  impeach  by  proof  that  he  had  no 
legal  notice  of  the  suit  and  did  not  appear;  Miller  y.  Miller,  1  Bailey 
L.  248,  holding  an  action  would  not  lie  on  a  Judgment  against  a 
defendant  not  within  the  State  and  who  had  not  appeared;  Shum- 
way y.  Stillman,  6  Wend.  451,  holding  that  if  the  record  set  forth 
that  the  defendant  did  appear  by  attorney,  the  defendant  may 
disprove  it;  Wood  v.  Angus  tins,  70  Vt  639,  640,  41  Atl.  584,  examining 
principal  case  at  length,  declaring  it  modified  by  Thompson  v.  Whit- 
man, 18  Wall.  457,  and  holding  It  competent  to  impeach  a  Judg- 
ment of  a  sister  State  by  showing  that  defendant  not  served,  not 
an  inhabitant  of  the  State,  and  his  appearance  by  attorney,  un- 
authorized. 

Distinguished  upon  this  point,  also  in  Carleton  y.  Bickford,  13 
Gray,  594,  74  Am.  Dec.  654,  holding  the  return  of  the  officer,  that 
he  made  personal  service  on  the  defendant,  may  be.  contradicted  by 
parol;  Rape  y.  Heaton,  9  Wis.  336,  76  Am.  Dec.  274,  holding 
want  of  Jurisdiction  may  be  shown  where  the  record  recltcjs 
the  Jurisdictional  facts;  Ritchie  y.  Carpenter,  2  Wash.  523, 
26  Am.  St.  Rep.  886,  28  Pac.  384.  and  Aultman  y.  Mills,  9 
Wash.  69,  70,  36  Pac.  1046,  1047,  both  holding  that  want  of  Juris- 
diction may  be  shown  even  to  the  extent  of  contradicting  express 
recitals  In  the  record;  Leith  y.  Leith,  39  N.  H.  41,  holding  that  the 
question  of  residence  In  another  State  is  open  when  a  divorce  is 
granted  in  a  sister  State,  although  the  record  of  the  proceedings  is 
in  due  form;  Iglehart  y.  Moore,  16  Ark.  54,  55,  holding  that 
nothing  less  than  actual  notice  or  a  waiver  of  it  could  give  validity 
to  a  Judgment  against  a  nonresident;  Borden  v.  Fitch,  15  Johns, 
143,  8  Am.  Dec.  228,  holding  that  a  Judgment  of  divorce  in  another 
State  without  Jurisdiction  would  not  be  recognized;  Anderson  y. 
Anderson,  8  Ohio,  109,  110.  holding  that  the  plea  that  the  Judgment 
was  obtained  by  fraud  is  not  available;  Boston  India  Rubber  Fac- 
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tory  ▼•  Hoit,  14  Vt  98,  holding  assumpsit  would  not  lie  upon  a 
Judgment  of  a  sister  State,  but  the  declaration  must  be  in  debt; 
Thompson  v.  Whitman,  18  Wall.  463,  464,  21  L.  900,  the  court  say- 
ing it  was  not  intended  in  the  principal  case  to  exclude  pleas  of 
avoidance  and  satisfaction;  also  in  the  note  to  11  Am.  Bep.  438, 
siting  cases  on  the  effect  of  Judgments  of  sister  States,  not  ap- 
proved in  Hazzard  v.  Nottingham,  Tappan,  116,  119,  121,  122,  123, 
holding  a  Judgment  of  a  sister  State  to  be  a  foreign  Judgment  and 
only  prima  facie  evidence. 

JndgmeiD.ia. —  Nil  debet  cannot  be  pleaded  to  an  action  on  a  Judg- 
ment of  a  sister  State,  p.  484. 

Cited  and  principle  applied  in  Andrews  v.  Montgomery,  19  Johns. 
163,  164,  10  Am.  Dec.  213,  214,  GuUck  v.  Loder,  13  N.  J.  L.  70,  23 
Am.  Dec.  712,  both  holding  a  Judgment  was  conclusive  evidence 
of  debt;  BuUer  v.  Sidell,  43  Fed.  117,  holding  that  a  paragraph  of 
the  answer  which  merely  denied  indebtedness  should  be  stricken 
out;  Ridley  v.  Buchanan,  2  Swan,  560,  holding  that  an  order 
compelling  an  election  between  pleas  of  nil  debet  and  nul  tiel  record 
was  error;  Amory  v.  Amory,  3  Biss.  271,  F.  O.  334,  holding  it  is 
the  duty  of  Circuit  Courts  to  give  full  faith  to  the  Judgments  of 
State  courts;  in  Marr  v.  Wetzel,  3  Colo.  5;  Lucas  v.  Bank  of  Darien, 
2  Stew.  308,  and  Kopf  v.  Huckins,  11  Tex.  Civ.  App.  88,  32  S.  W. 
42,  all  holding  that  it  is  still  open  to  a  party  to  deny  the  Jurisdic- 
tion; Holt  V.  Alloway,  2  Blackf.  109,  holding  a  defendant  may  show 
fraud  or  want  of  Jurisdiction;  Lapham  v.  Brlggs,  27  Vt  32,  holding 
that  the  question  of  Jurisdiction  is  conclusively  determined  by  its 
record,  construed  according  to  the  law  of  its  own  State;  Davis  v. 
Lane,  2  Ind.  549,  saying  the  principal  case  had  been  construed  not 
to  extend  to  pleas  of  payment,  release,  etc.;  Earthman  v.  Jones, 
2  Yerg.  485,  487,  holding  a  Judgment  against  a  nonresident  upon  an 
attachment  without  process  or  appearance  is  no  evidence  of  debt; 
Jaeqnette  v.  Hugunon,  2  McLean,  129,  F.  C.  7,169,  holding  that  a 
Judgment  is  conclusive  of  the  subject-matter,  and  no  plea  can  be 
filed  which  contradicts  the  record;  Westerwelt  v.  Lewis,  2  McLean, 
513,  F.  C.  17,446,  holding  that  the  record  when  duly  authenticated 
was  conclusive;  Warren  Mfg.  Co.  v.  ^tna  Ins.  Co.,  2  Paine,  508,  F. 
0. 17,206,  holding  that  whatever  plea  would  be  good  where  rendered 
would  be  good  and  no  other;  Breugle  v.  McClellan,  7  Gill  &  J.  440, 
441,  the  court  saying  the  "full  faith  and  credit"  has  never  been 
carried  further  than  to  give  a  Judgment  the  same  effect  it  had  In 
the  State  where  rendered;  Maxwell  v.  Stewart;  22  Wall.  81,  22  L. 
566,  and  Allison  v.  Chapman,  19  Fed.  488,  both  holding  that  a  plea 
of  fraud  was  no  defense;  Kimmel  v.  Shultz,  1  111.  170,  where  Judg- 
ment was  obtained  against  Joint  debtors;  Wells  v.  Edmison,  4  Dak. 
61,  22  N.  W.  499,  and  Williams  v.  Guignard,  2  How.  (Miss.)  723, 
where  discharge  in  insolvency  was  pleaded;  Evans  v.  Tatem,  9 
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Serg.  &  R.  260,  11  Am.  Dec.  720,  holding  that  in  an  action  on  a 
decree  of  equity  the  pleas  of  nil  debet  and  nul  tiel  record  are  bad 
on  general  demurrer;  Coleman  v.  Waters,  13  W.  Va.  307,  holding 
a  judgment  by  confession,  by  virtue  of  a  warrant  of  attorney, 
was  entitled  to  full  faith  and  credit;  Black  v.  Smith,  13  W.  Va. 
792,  where  the  court  considered  how  far  a  judgment  would  be 
inquired  into;  Indianapolis,  etc.,  R.  W.  Co.  t.  Risley,  50  Ind.  62, 
holding  the  same  as  the  principal  case;  Buchanan  v.  t^ort,  5  Ind. 
265,  where  the  court  said  the  principal  case  was  decisive  of  the 
case  under  consideration;  Hindman  y.  MaclLall,  3  G.  Greene,  173, 
and  Judkins  v.  Union  Mut  F.  I.  Co.,  37  N.  H.  475,  476,  477,  479,  481, 
holding  that  under  a  plea  of  nil  debet  the  defendant  may  show  want 
of  jurisdiction  and  fraud;  Draper  y.  Gorman,  8  Leigh,  631,  638, 
639,  641,  where,  in  an  action  on  a  judgment  of  the  District  of  Co- 
lumbia, the  plea  of  nil  debet  was  received  and  the  plea  that  the 
money  was  won  at  gambling  was  rejected;  Morehead  v.  Grisham, 
13  Ark.  435,  holding  a  judgment  was  conclusive  and  that  debt 
and  not  assumpsit  was  the  proper  form  of  action. 

Judgniients. —  In  an  action  on  a  judgment  of  a  sister  State,  ex- 
emplification of  the  record  is  decisive;  the  original  need  not  be 
prodyced,  p.  485. 

Cited  in  Turnbull  v.  Payson,  95  TJ.  S.  422,  24  L.  439,  where  the 
court  said  that  the  attestation  of  the  clerk  with  the  seal  of  the 
court  annexed  is  a  sufficient  authentication;  Emery  v.  Berry,  28 
N.  H.  486,  61  Am.  Dec.  026,  where  the  court  considered  how  laws 
of  a  sister  State  were  to  be  proved. 

Jud£Hi^ent8  may  be  complete  and  perfect  and  have  full  effect 
independent  of  the  right  to  issue  execution,  p.  485. 

Cited  in  New  York  Security  &  T.  Co.  v.  Equitable  Mtg.  Co.,  71 
Fed.  560,  an  application  by  a  creditor  in  the  Circuit  Court  for 
Missouri  to  have  his  claim  determined,  although  the  original  pro- 
ceedings were  in  New  York;  Bank  of  United  States  v.  Merchants* 
Bank  of  Baltimore,  7  Gill,  423,  on  the  point  that  execution  cannot 
issue  on  a  judgment  of  a  sister  State. 

JudgnLents  of  sister  States  are  conclusive  in  the  District  of 
Columbia,  p.  485. 

7  Cr.  487-196,  3  L.  414.  OLIVER  v.  MARYLAND  INS.  00. 

Shipping.— An  Idle  waste  of  time,  after  a  vessel  has  completed  the 
purposes  for  which  she  entered  a  port,  is  a  deviation  which  dis- 
charges the  underwriters,  p.  490. 

Cited  in  Natchez  Ins.  Co.  v.  Stanton,  2  Smedes  &  M.  376,  41  Am. 
Dec.  595,  holding  that  tiie  taking  of  a  brig  in  tow  amounted  to  a 
deviation;  Rlggln  v,  Patapsco  Ins.  Co.,  7  Harr.  &  J.  291,  16  Am.  Dec. 
308,  holding  a  fear  of  capture  at  the  port  of  destination  founded  on 
mere  rumors  will  not  justify  a  deviation. 
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Distinguished  in  Columbian  Ins.  Go.  t.  Catlett,  12  Wheat  390,  6 
L.  6G8,  where  the  court  said  that  whether  a  delay  constituted  a 
dcTiation  depended  upon  the  usage  of  trade. 

Shipping.—  If  a  Tessel  exhausts  the  whole  time  at  one  port  which, 
according  to  the  usage,  was  allowable  only  for  the  purpose  of  tak- 
ing in  the  whole  cargo,  the  subsequent  delay  at  another  port,  for 
the  purpose  of  completing  the  cargo,  is  unreasonable  and  will  dis- 
charge the  underwriters,  p.  491. 

Cited  and  principle  applied  in  Hostetter  v.  Park,  137  U.  S.  40,  34i 
L.  572,  11  S.  Ct.  4,  on  the  point  that  touching  at  a  port  out.  of  the 
course  is  no  deviation  where  such  departure  was  within  the  usage 
of  trade;  Constable  v.  National  S.  S.  Co.,  154  U.  S.  66,  38  L.  911,  14 
S.  Ct.  1068,  holding  that  the  berthing  of  a  ship  at  a  pier  other  than 
her  own  was  not  in  legal  effect  a  deviation;  Hostetter  v.  Gray,  11 
Fed.  181,  holding  that  after  the  express  provisions  of  the  contract, 
the  usage  of  the  trade  was  the  predominating  test  as  to  deviation; 
Thatcher  v.  McCuUoh,  Olcott,  370,  F.  C.  13,862,  where  it  was  the 
known  usage  of  trade  and  navigation  to  touch  at  this  intermediate 
port. 

Shipping.— Apprehension  of  danger  of  capture  will  justify  a  vessel 
in  remaining  in  a  port;  but  the  danger  must  be  obvious  and  imme- 
diate in  reference  to  the  situation  of  the  ship  at  the  particular  time, 
p.  493. 

Cited  in  Crosby  v.  Fitch,  12  Conn.  421,  81  Am.  Dec.  749,  on  the 
point  that  a  pretended  danger  will  not  Justify  any  unusual  or 
hazardous  experiment. 

Miscellaneous. —  Cited  on  the  point  that  if  there  was  negligence, 
one  is  liable  for  loss,  although  the  immediate  cause  of  the  loss  was 
an  act  of  God,  in  Morgan  v.  Dibble,  29  Tex.  120,  94  Am.  Dec.  268. 

7  Cr.  49^-500,  3  L.  417,  BRIG  CAROLINE  v.  UNITED  STATES. 

Libel  for  a  forfeiture  must  aver  specially  all  the  material  facts 
constituting  the  offense,  p.  500. 

Cited  and  rule  applied  in  United  States  v.  Huckabee,  16  Wall.  431, 
21  L.  463,  the  court  saying  that  informations  should  propound  in 
distinct  articles  the  causes  of  forfeiture  and  should  aver  the  same 
are  contrary  to  the  statute;  United  States  v.  Weed,  5  Wall.  69,  18  L. 
533,  where  the  court  said  a  claimant  had  a  right  to  be  informed  by 
the  libel  of  the  specific  act;  United  States  v.  One  Distillery,  4  Biss. 
27,  F.  C.  15,929,  where  there  was  an  information  under  the  internal 
revenue  law  claiming  a  forfeiture  of  a  distillery;  United  States  v. 
Mann,  95  U.  S.  586,  24  L.  533,  on  the  point  that  a  commission  of  a 
statutory  offense  must  be  accurately  and  clearly  alleged;  United 
States  V.  Fifteen  Barrels  of  Distilled  Spirits,  51  Fed.  421,  where  an 
information  for  forfeiture  of  certain  spirits  was  held  bad  for  in- 
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definltenefis;  The  Oonflscation  Gases,  20  Wall.  106,  22  L.  323,  where 
there  was  an  information  under  the  confiscation  act  of  1S62;  The 
Emily  and  The  Caroline,  9  Wheat.  387,  6  L.  117,  holding  a  libel  of 
information  does  not  require  all  the  technical  provisions  of  an  in- 
dictment at  common  law;  State  v.  Perry,  Wright,  671,  holding  that 
the  object  of  pleading^  is  brevity  and  certainty,  and  whatever  attains 
to  that  is  sufficient;  Commonwealth  v.  King,  1  Whart  459,  on  the 
point  that  a  penalty  does  not  arise  on  an  oiler  to  do  the  act  where 
It  is  consequent  on  an  act  completed. 

Libel  for  a  forfeiture,  which  is  defective,  may  be  amended,  p.  500. 

Rule  afilrmed  and  applied  in  The  Martha,  1  Blatchf.  &  H.  166, 
F.  C.  0,144,  where  the  court  said  that  courts  of  admiralty  dealt 
liberally  with  suitors  in  matters  of  practice;  Anonymous,  1  Oall.  26, 
F.  C.  444,  holding  that  such  amendments  are  not  allowed  as  of 
course;  The  Edward,  1  Wheat  264,  ^L.  87,  holding  that  in  revenue 
or  instance  courts,  the  Circuit  Court  may,  upon  appeal,  allow  the 
introduction  of  new  allegations  by  way  of  amendment;  Merriam  v. 
Langdon,  10  Conn.  472,  holding  a  qui  tarn  information  was  amend- 
able after  the  time  limited  for  presenting  a  new  information  has 
elapsed;  Garland  v.  Davis,  4  How.  154,  11  L.  918,  where  the  court 
abstained  from  awarding  a  repleader  but  remanded  the  cas^  so  that 
the  pleadings  might  be  amended;  The  Mabey,  10  Wall.  420,  19  L.  963, 
on  the  point  that  there  can  be  no  substantial  amendment  in  the 
Supreme  Court,  but  the  cause  will  be  remanded  with  directions  to 
amend;  The  Sarah,  8  Wheat  397,  note,  5  L.  645,  where  a  bill  charged 
a  seizure  on  land  where  in  fact  it  was  made  on  water;  Bieren  v. 
Steamboat  Triumph,  2  Ala.  742,  on  the  point  that  admiralty  never 
sends  a  party  out  of  court  so  long  as  the  proceeding^  can  be 
perfected  by  amendment;  Richmond  v.  The  New  Bedford  Copper 
Co.,  2  Low.  317,  F.  C.  11,800,  where  the  court  said  it  had  been  held 
that  an  action  can  never  fail  for  want  of  proper  allegations,  if 
merits  appear;  Cleveland  Ins.  Co.  v.  Globe  Ins.  Co.,  98  U.  S.  376,  379, 
25  li.  204,  205,  dissenting  opinion,  and  Stickney  v.  Wilt,  11  Bank. 
Reg.  107;  S.  C,  on  appeal,  23  Wall.  164,  23  L.  54,  both  on  the  point 
as  to  the  practice  where  the  court  below  had  no  Jurisdiction  in  any 
form  of  proceeding. 

Miscellaneous.—  Cited  in  Baker  v.  Biddle,  1  Bald.  406,  F.  C.  7G4, 
on  the  point  that  the  appellate  Jurisdiction  of  the  Circuit  Court  is 
subject  to  cpntrol  of  congress;  Robinson  v.  Hook,  4  Mason,  153  et 
seq.,  F.  C.  11,956,  where  the  court  considered  the  rights  of  informers. 

7  Cr.  500-504,  3  L.  419,  RIGGS  v.  LINDSAY. 

Bills  and  notes.— One  authorizing  another  to  draw  upon  him  is 
liable  to  such  other  in  an  action  for  money  paid,  for  the  amount  of 
the  drafts,  protest  and  costs,  if  he  fails  to  accept  and  pay  them  in 
consequence  of  which  the  other  is  compelled  to  take  them  up,  p.  503 
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Rule  approyed  and  followed  in  Greene  y.  Goddard,  9  Met  223, 
holding  that  one  requesting  another  to  draw  bills  of  exchange,  un- 
dertook and  was  liable  to  indemnify  him  for  so  doing;  Bo  wen  y. 
Stoddard,  10  Met  380,  holding  an  acceptor  was  not  liable  for  dam- 
ages but  only  for  the  amount  of  the  bill,  with  interest  and  costs; 
Russell  y.  Wiggin,  2  Story,  242,  F.  G.  12,165,  where  an  action  was 
brought  against  a  banker  for  not  paying  drafts  drawn  under  a 
letter  of  credit;  Pendleton  y.  Knickerbocker  L.  I.  Co.,  7  Fed.  172, 
on  the  point  that  failure  to  accept  and  pay  renders  one  liable  in 
damages;  Ulster  County  Bank  y.  McFarlan,  3  Den.  557,  on  the  point 
that  a  promise  to  accept  should  describe  the  bill  so  it  could  not  be 
mistaken. 

Eyidemoe.—  If  one  defendant  produces  a  letter  written  by  his  co- 
defendant  to  the  plaintiil,  eyidence  to  show  that  the  writer  had,  at 
another  time,  giyen  a  yery  different  account  of  the  same  transaction 
is  admissible,  p.  604. 

Cited  in  Blossom  y.  Barrett,  37  N.  Y.  438,  97  Am.  Dec.  750,  on  the 
point  that  one  yoluntarily  accepting  an  immaterial  issue  and  giying 
eyidence  upon  it  cannot  complain  if  the  court  allowed  the  other 
side  to  answer. 

Miscellaneous. —  Cited  in  Chesapeake,  etc.,  Co.  y.  Knapp,  9  Pet. 
667,  9  L.  232,  holding  that  if  a  special  contract  is  open,  the  remedy 
is  on  the  contract,  but  if  it  is  ended,  assumpsit  lies. 

7  Cr.  604-506,  3  L.  420,  McINTIRE  y.  WOOD. 

Mandamus.—  Power  of  Circuit  Courts  to  issue  mandamus  is  con- 
fined ezclusiyely  in  those  cases  in  which  it  may  be  necessary  to  the 
exercise  of  their  Jurisdiction,  p.  506. 

This  important  decision,  following  in  the  wake  of  Marbury  y. 
Madison,  1  Cr.  137,  2  L.  60  (q.  y.),  left  the  Circuit  as  well  as  the 
Supreme  Court  without  power  to  issue  mandamus  except  in  aid  of 
a  Jurisdiction  already  otherwise  acquired.  The  citing  cases  indicate 
other  applications  and  deyelopments  of  the  doctrine:  Gares  y. 
Northwestern,  etc.,  Assn.,  55  Fed.  210,  holding  that  Circuit  Courts 
could  not  issue  mandamus  even  when,  in  the  State  where  the  court 
sits,  mandamus  was  regarded  as  a  civil  action;  Smith  y.  Jackson  ex 
dem.  Allyn,  1  Paine,  455,  F.  C.  13,064,  holding  that  mandamus  will 
not  lie  to  a  District  Court  to  compel  it  to  expunge  amendments  im- 
properly made  in  the  record;  United  States  v.  New  Bedford  Bridge 
Co.,  1  Wood.  &  M.  438,  F.  0.  15,867,  holding  that  the  Circuit  Court 
has  such  Jurisdiction  only  as  is  conferred  upon  it;  Ladd  y.  Tudor,  3 
Wood.  &  M.  332,  F.  C.  7,975,  where  the  question  was  whether  a 
Federal  court  could  issue  the  writ  to  a  State  court;  In  re  Forsyth, 
78  Fed.  301,  where  the  court  refused  to  issue  mandamus  on  the 
petition  of  a  receiver  in  a  State  court  as  against  a  clerk  of  the 
District  Court;  United  States  v.  Judges,  etc.,  85  Fed.  179;  S.  C,  sub 
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nom.  In  re  Harless,  56  U.  S.  App.  35,  rule  applies  to  Circuit  Court  of 
Appeals,  where  there  was  an  application  to  compel  judges  to  admit 
one  to  bail;  Ex  parte  Van  Orden,  3  Blatchf.  169,  F.  C.  Hi,870,  on  the 
point  that  Federal  courts  cannot  issue  mandamus  to  any  magistrate 
other  than  to  those  in  the  District  of  Columbia;  Bx  parte  Crane,  5 
Pet  206,  8  L.  98,  holding  that  the  Supreme  Court  could  compel  a  cir- 
cuit judge  to  sign  a  bill  of  exceptions;  Fislc  v.  Union  Pac.  Ry.  Co.,  6 
Blatchf.  396,  397,  F.  C.  4,827,  holding  that  mandamus  was  not  neces- 
sary to  enforce  affirmative  action  to  remove  a  cause  from  a  State  to 
a  Federal  court;  State  v.  Lalce  Erie  &  W.  Ry.  Co.,  85  Fed.  3,  holding 
that  an  application  for  a  mandamus  begun  in  a  State  court  is  not 
removable  to  the  Federal  court;  Rosenbaum  v.  Board  of  Supervisors, 
11  Sawy.  021,  28  Fed.  224,  holding  that  the  Jurisdiction  could  not 
be  conferred  by  commencing  the  proceedings  in  a  State  court  and 
removing  them  to  a  Circuit  Court;  in  the  same  case  on  appeal  in 
120  U.  8.  453,  454,  455,  30  L.  745,  7  S.  Ct  634,  635,  affirming  the 
same  principle;  United  States  v.  Plumer,  3  Cliff.  61,  F.  C.  16,056, 
holding  that  a  writ  of  error  coram  nobis  does  not  lie  to  the  Circuit 
Court  in  a  criminal  case;  Denton  v.  Balcer,  79  Fed.  104,  48  U.  S. 
App.  44,  holding  that  a  holder  of  a  Judgment  against  an  insolvent 
national  bank  on  a  claim  rejected  by  a  receiver  cannot  resort  to 
mandamus;  Lyell  v.  Supervisors  of  Lapeer  Co.,  6  McLean,  456,  F. 
C.  8,618,  on  the  point  that  the  Circuit  Court  cannot  issue  mandamus 
to  a  State  officer;  Commissioner  v.  Smith,  5  Tex.  478,  holding  the 
writ  will  lie  to  the  heads  of  departments  where  the  duty  is  plain 
and  there  is  no  discretion;  Van  Antwerp  v.  Hulburd,  7  Blatchf.  433, 
F.  C.  16,826,  holding  that  the  Circuit  Court  could  not  compel  an 
officer  to  perform  a  ministerial  duty;  Hoover  v.  McChesney,  81  Fed. 
482,  on  the  point  that  courts  cannot  interfere  with  the  conduct  of  an 
officer  except  where  the   duties  are   ministerial;   Enterprise   Sav. 
Assn.  v.  Zumstein,  67  Fed.  1007,  37  U.  S.  App.  71,  on  the  point  that 
discretionary  acts  will  not  be  controlled;  Litchfield  v.  The  Register 
&  Receiver,  Woolw.  312,  F.  C.  8,388,  holding  that  the  court  will  not 
interfere  by  injunction  with  political  or  discretionary  power;  State 
ex  rel.  Bayha  v.  Phillips,  97  Mo.  346,  10  S.  W.  861,  holding  that 
mandamus  would  lie  to  correct  an  arbitrary  exercise  of  discretion. 
Other  citing  cases  affirm  the  rule  and  apply  it  as  follows:    Meyer 
V.  Carolan,  9  Tex.  253,  where  the  question  was  whether  mandamus 
would  lie  to  the  clerlt  of  the  District  Court  to  compel  the  approval 
of  an  appeal  bond;  Bledsoe  v.  International  R.  R.  Co.,  40  Tex.  557, 
where  there  was  an  application  to  compel  the  countersigning  and 
registering  of  bonds  by  the  controller;  Kuechler  v.  Wright,  40  Tex. 
600,   GG5,  holding  a  ministerial  duty  of  the  commissioner  of  the 
general  land  office  would  not  be  enforced  by  mandamus;  Lewis  v. 
Lewis,  9  Mo.  (185),  186,  43  Am.  Dec.  541,  on  the  point  that  State 
courts  cannot  control  officers  of  general  government  in  the  disposal 
of  the  public  domain;  Gaines  v.  Thompson,  7  Wall.  349,  19  L.  64, 
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holding  that  the  cancelling  an  entry  will  not  be  interfered  with; 
The  Secretary  v.  McGarrahan,  9  Wall.  311,  19  L.  583,  holding  man- 
damns  would  not  lie  to  compel  issuance  of  a  patent;  Louisiana  v. 
Jumel,  107  U.  S.  702,  27  L.  466,  2  S.  Ct  170,  171,  dissenting  opinion, 
where  mandamus  was  sought  to  compel  an  auditor  and  a  State 
treasurer  to  apply  funds  to  the  retirement  of  bonds;  in  Riggs  v. 
Johnson  County,  6  Wall  189,  198,  18  L.  774,  777;  Bath  County  v. 
Amy,  13  Wall.  249,  20  L.  541;  Heine  v.  The  Levee  Commissioners,  19 
Wall.  660,  22  L.  226;  Stryker  v.  Board  of  Commissioners  of  Grand 
County,  77  Fed.  574,  40  U.  S.  App.  583,  all  proceedings  to  compel  the 
lery  of  a  tax;  Decatur  v.  Paulding,  14  Pet.  601,  10  L.  610,  where  a 
court  refused  to  issue  a  mandamus  against  a  secretary  of  the  navy; 
United  States  y.  Pearson,  32  Fed.  310,  24  Blatchf.  454,  holding  that 
the  writ  could  not  issue  against  a  postmaster  to  compel  him  to 
transmit  mail  as  third  and  not  as  second  class  matter;  McClung  v. 
SilUman,  6  Wheat  599,  604,  5  L.  340,  341,  holding  that  a  State  court 
cannot  issue  a  mandamus  to  an  officer  of  the  United  States;  United 
States  y.  Schurz,  102  U.  S.  393,  26  L.  170,  holding  that  the  Supreme 
Court  of  the  District  of  Columbia  could  issue  mandamus  as  an 
original  process;  State  y.  Curtis,  35  Conn.  383,  95  Am.  Dec.  268, 
where  the  court  discussed  the  right  of  Federal  courts  to  issue  writs. 
Discussed  at  length  and  explained  in  Kendall  y.  United  States,  5 
Cr.  C.  C.  172,  173,  174,  183,  184,  185,  187,  242-247,  255,  F.  0.  15.517, 
and  In  the  same  case  on  appeal  in  12  Pet  615,  616,  617,  618,  624,  626, 
627,  633,  642,  646,  9  L.  1217,  1218,  1221,  1222,  1224,  1228,  1229,  dis- 
senting opinion,  reported  in  13  Pet  609,  10  L.  318,  holding  that  the 
Circuit  Court  could  issue  the  writ  to  compel  the  postmaster-general 
to  perform  a  ministerial  duty.  Cited  generally  in  Ex  parte  Hill  y. 
Confederate  States,  38  Ala.  485,  where  the  question  was  as  to 
whether  State  courts  could  discharge  enrolled  conscripts  from  the 
custody  of  Confederate  States  officers;  American  Constr.  Co.  y. 
JacksonviUe,  etc.,  Ry.  Co.,  148  U.  S.  380,  37  L.  490,  13  S.  Ct  762, 
on  the  point  that  certiorari  is  used  as  an  auxiliary  process  only. 

Distinguished  in  King  y.  McLean  Asylum,  64  Fed.  843,  21  U.  S. 
App.  481,  citing  authorities  and  distinguighing  writs  of  habeas 
corpus  from  mandamus. 

Federal  courts.— Circuit  Courts  haye  such  powers  only  as  are 
delegated  to  them  by  statute,  p.  506. 

Cited  and  doctrine  approyed  and  applied  in  Case  of  the  Sewing 
Machines  Cos.,  18  Wall.  577,  21  L.  919,  and  Sheldon  y.  Sill,  8  How, 
449, 12  L.  1151,  both  holding  that  a  court  created  by  statute  can  haye 
no  jurisdiction  but  such  as  the  statute  confers;  Harrison  y.  Hadley, 
2  Dill.  234,  F.  C.  6,137,  holding  that  there  must  be  an  act  of  congress 
expressly  conferring  Jurisdiction;  United  States  y.  New  Bedford 
Bridge  Co.,  1  Wood.  &  M.  432,  435,  F.  C.  15,867,  on  the  point  that  acts 
of  congress  as  well  as  the  Constitution  must  generally  unite  to  giye 
Jurisdiction  to  a  particular  court;  United  States  v.  Shaw,  39  Fed. 
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433,  holding  that  the  limitation  on  the  amount  necessary  to  give 
Jurisdiction  does  not  apply  to  suits  in  which  the  United  States  is  a 
party;  Ex  parte  Crane,  5  Pet.  202,  8  L.  97,  dissenting  opinion,  hold- 
ing that  the  Supreme  CJourt  could  issue  mandamus  to  compel  the 
circuit  Judge  to  sign  a  bill  of  exceptions;  United  States  f.  Eckford, 

6  Wall.  488,  18  L.  92,  holding  that  Jurisdiction  could  not  be  exer- 
cised by  a  Circuit  Court  unless  the  plaintiff  could  bring  his  case 
within  some  act  of  congress;  The  Assessors  v.  Osborne.  9  Wall.  575, 
19  L,  751,  holding  that  where  Jurisdiction  depends  wholly  on  a  stat- 
ute, suits  brought  during  its  existence  fall  with  its  repeal;  In  re 
Heath,  144  U.  S.  95,  36  L.  300,  12  S.  Ct  616,  holding  the  Supreme 
Court  has  no  appellate  Jurisdiction  over  Judgments  of  the  Supreme 
Court  of  the  District  of  Columbia  in  criminal  cases;  North  Carolina 
V.  Trustees  of  University,  1  Hughes,  137,  F.  C.  10,318,  and  State  v. 
Trustees  of  University,  65  N.  C.  718,  both  holding  that  Circuit  Courts 
have  no  Jurisdiction  of  a  case  in  which  a  State  is  plaintiff  against 
its  own  citizens;  In  re  Cilley.  58  Fed.  978,  where  there  was  a 
petition  for  the  removal  to  a  Federal  court  of  a  probate  appeal. 
See  note  to  12  Am.  Rep.  547,  discussing  the  Jurisdiction  of  Circuit 
Courts. 

7  Cr.  506-548,  3  L.  421,  LIVINGSTON  v.  MARYLAND  INS.  CO. 

Insurance.— False  representation,  though  no  breach  of  the  con- 
tract if  material,  avoids  the  policy  on  the  ground  of  fraud,  p.  535. 

Cited  in  Marshall  v.  Columbian  M.  F.  I.  Co.,  27  N.  H.  166,  holding 
that,  in  an  application  for  fire  insurance,  whatever  is  material  to 
the  risk  should  be  set  forth  correctly  in  the  application;  Clark  v. 
Manufacturers*  Ins.  Co.,  8  How.  248,  12  L.  1066,  where  there  was 
a  representation  that  no  lamps  were  used;  Callaghan  v.  Atlantic 
Ins.  Co.,  1  Edw.  Ch.  77,  holding  that  the  assertion  of  a  material 
circumstance  in  an  unqualified  manner,  without  knowledge,  vitiates 
the  policy. 

Insurance.— To  constitute  a  representation,  there  should  be  an 
affirmation  or  denial  of  some  fact,  or  an  allegation  which  would 
plainly  lead  the  mind  to  the  same  conclusion.  If  expressions  are 
ambiguous,  Insurer  ought  to  ask  an  explanation  and  not  substitute 
his  own  conjectures  for  an  alleged  representation,  p.  536. 

Cited  in  NicoU  v.  American  Ins.  Co.,  3  Wood.  &  M.  536,  F.  0. 
10,259,  on  the  point  that,  if  the  representations  are  ambiguous,  the 
defendant  should  ask  for  explanations  before  taking  the  insurance; 
Allogre  V.  Maryland  Ins.  Co.,  2  Gill  &  J.  160,  20  Am.  Dec.  429, 
holding  that  orders  for  Insurance  must  be  liberally  construed  and 
With  respect  to  the  situation  and  circumstances  of  the  parties. 

Insurance.— Concealment  of  papers  in  general  amounts  to  a 
breach  of  warranty;  but  this  rule  does  not  apply  where,  by  the- 
usage  of  trade,  such  papers  ought  to  be  on  board,  p.  536. 


575  Notes  on  U.  S.  Eeporti.  7  Cr.  506-548 

Besidents.— A  Spanish  subject  coming  here  to  carry  on  trade 
between  this  country  and  the  Spanish  provinces  under  a  royal 
Spanish  license,  and  remaining  during  the  war  between  Spain  and 
Great  Britain,  is  to  be  considered  an  American  merchant,  whether 
he  carried  on  trade  generally  or  confined  himself  to  a  trade  from 
the  United  States  to  the  Spanish  provinces,  p.  537. 

Cited  in  Elbers  v.  United  Ins.  Co.,  16  Johns.  134,  on  the  point 
that  a  bona  fide  settler  is  deemed  to  be  a  resident 

Insurance.—  Usage  of  trade  to  take  on  board  certain  papers  is  to 
be  considered  by  the  Jury  In  determining  whether  such  taking  on 
board  avoided  a  policy,  p.  537. 

Insurance.—  In  estimating  materiality  to  the  risk  of  papers  taken 
on  board,  their  effect,  taken  together,  should  be  considered,  not 
of  one  of  them  by  itself,  p.  538. 

Notice.— Paper  which  expressly  refers  to  another  paper  within 
the  power  of  the  party  gives  notice  of  the  contents  of  that  other 
paper,  p.  538. 

Cited  in  Den  v.  McKnight,  11  N.  J.  L.  393,  on  the  point  that  one 
is  deemed  to  have  notice  of  facts  of  which  he  has  the  means  of 
knowledge. 

tXsage  may  be  proved  by  parol,  although  founded  on  the  law  or 
edicts  of  another  country,  p.  539.  ■ 

Cited  In  Drake  v.  Hudson,  7  Harr.  &  J.  408,  where  parol  evidence 
of  the  usages  of  customs  ofilcers  at  Havana  was  Introduced. 

Abandonment.— Whether  abandonment  was  In  reasonable  time 
or  not  is  not  a  fact  to  be  left  exclusively  to  the  jury,  but  to  be 
decided  by  them  under  the  direction  of  the  court,  p.  539. 

Capturee.—  Such  acts  or  omissions  as  would  Induce  a  capture  and 
detention  according  to  the  common  practice  of  belligerents  are 
proper  for  the  consideration  of  the  jury  in  estimating  the  risk, 
p.  540. 

Instractions.— Party  has  a  right  to  direct  and  positive  Instruc- 
tions, and  the  jury  are  not  to  be  left  to  believe  in  distinctions  where 
none  exist,  or  to  reconcile  propositions  by  mere  argument  and 
Inference,  per  Story,  J.,  p.  544. 

Principle  approved  and  applied  In  Campbell  v.  Campbell,  54  Wis. 
98,  11  N.  W.  458,  holding  that  a  refusal  in  slander  of  a  proper  In- 
struction as  to  the  damages  was  error;  Cahn  v.  Reld,  18  Mo.  App. 
136,  holding  one  was  entitled  to  instructions  on  every  legal  phase 
of  the  case  justified  by  the  evidence;  Gray  v.  McDonald,  28  Mo. 
App.  492,  where  the  court  said  the  principle  governing  should  be 
substantially  stated  in  the  Instructions;  Koontz  v.  Kaufman,  81 
Mo.  App.  420,  holding  that  a  party  has  a  right  to  direct  and  positive 
instrucUons;  Kives  v.  McLosky,  5  Stew.  &  P.  837,  holding  that 
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refusal  of  an  instnictlon  is  error,  although  the  court  subsequently 
gives  an  Instruction  which,  hy  inference,  may  lead  to  the  extent 
of  the  charge  refused;  Taylor  v.  Hlliyer,  3  Blackf.  435,  26  Am. 
Dec.  432,  where  the  evidence  clearly  showed  that  the  instruction 
asked  was  relevant;  Long  v.  Bodgers,  10  Ala.  337,  holding  that  a 
charge,  if  full  and  fair,  is  not  erroneous,  although  not  in  the 
language  requested;  Colquitt  v.  Thomas,  8  Ga.  272,  holding  that 
where  one  requests  a  charge  in  the  presence  of  the  jury,  and  the 
court  replies,  "  I  wiU  charge  it,"  without  anything  more,  it  is  error; 
Blake  v.  Smith,  3  Fed.  Gas.  606,  on  the  point  that  misdirection 
affecting  the  result  is  ground  for  setting  aside  a  verdict;  Snyder 
V.  Laframboise,  Breese,  346,  12  Am.  Dec.  190,  holding  that  the  in- 
structions should  be  positive  and  specific  and  leave  nothing  to 
inference. 

7  Cr.  548-550,  3  L.  435,  YOUNG  V.  GRUNDY. 

Contracts.— Right  of  action  on  contract  for  nonperformance  is 
done  away  where  a  new  contract  is  entered  into  between  the  parties 
for  the  express  purpose  of  making  compensation  for  the  loss  sus- 
tained in  consequence  of  the  nonperformance,  p.  550. 

Distinguished  in  Hunt  v.  Martin,  2  Litt  (Ky.)  86,  holding  that  a 
debt  contracted  by  the  payee  of  a  note  to  the  payor  after  an  as- 
signment of  the  note  is  no  ground  to  enjoin  the  assignee  recovering 
the  amount 

Miscellaneous. —  Cited  in  Whittemore  v.  Patten,  81  Fed.  528,  but 
not  in  point. 

7  Cr.  550-565.  3  L.  436.  PALMER  v.  ALLEN. 

Arrest.— Where  one  is  arrested  under  an  attachment  and  fails 
to  give  bail,  a  deputy  marshal  may  commit  him  to  Jail  without  a 
mittimus,  p.  563. 

federal  courts.—  Municipal  regulations  of  a  State  not  having  any 
immediate  relation  to  the  progress  of  the  suit,  but  imposing  re- 
straints upon  State  officers  in  the  execution  of  the  process  of  their 
courts,  are  not  binding  upon  the  officers  of  the  United  States,  p.  565. 

Cited  and  principle  affirmed  and  applied  in  Boyle  v.  Zacharle,  6 
Pet.  659,  8  L.  536,  holding  that  acts  of  Maryland,  regulating  the 
proceedings  on  injunctions  and  other  matters,  do  not  affect  Federal 
courts;  In  re  Freeman,  2  Curt.  493,  F.  C.  5,083,  where  the  statute 
of  Massachusetts,  abolishing  imprisonment  for  debt,  was  construed; 
Duncan  v.  Darst,  1  How.  306»  11  L.  306,  holding  that  a  person  in 
custody  under  the  authority  of  the  Circuit  Court  cannot  be  dis- 
charged by  a  State  officer  under  a  State  insolvent  law;  Seller*s 
Le&see  v.  Corwin,  5  Ohio,  404,  24  Am.  Dec.  305,  holding  that 
Judgments  of  the  Circuit  Court  attached  as  liens  on  the  adoption 
by  that  court  of  the  executions  laws  of  the  State;  Ex  parte  Boyd, 
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105  U.  S.  651,  26  L.  1202,  holding  that  a  holder  of  a  Federal  Judg- 
ment might  resort  to  proceedings  supplementary  to  execution;  Lam- 
son  y.  Mix,  14  Fed.  Gas.  1066,  holding  that  the  State  laws  furnish 
the  rule  of  decision  In  cases  of  common  law,  but  a  State  law  can- 
not enlarge  the  subjects  of  chancery  Jurisdiction  in  Federal  courts; 
United  States  v.  Humphreys,  8  Hughes,  205,  F.  0.  15,422,  on  the 
point  that  conditions  or  exceptions  in  State  laws  do  not  limit  the 
rights  conferred  by  the  act  of  congress  adopting  the  State  law; 
I'nited  States  y.  Tetlow,  2  Low.  161,  F.  O.  16,456,  holding  that  the 
process  and  forms  of  proceedings  adopted  by  congress  from  State 
laws  are  binding  on  the  United  States;  McNutt  y.  Bland,  2  How.  17, 
11  L.  162,  on  the  point  that  a  discharge  under  a  State  law  not 
adopted  by  congress  does  not  exonerate  an  officer;  Springer  y. 
Foster,  1  Story,  602,  F.  0.  13,265,  on  the  point  that  where  a  Federal 
court  adopts  State  processes,  a  change  in  the  State  law  does  not 
aifect  the  Federal  court  unless  adopted;  The  Antelope,  10  Wheat 
66,  note,  6  L.  268,  holding  that  an  act  prohibiting  a  sale  under 
execution  for  less  than  a  certain  sum  did  not  apply  to  the  Circuit 
Court;  explained  in  Wayman  y.  Southard,  10  Wheat  37,  38,  39,  40, 
41,  6  L.  261,  262,  holding  that  a  State  law  regulating  executions 
was  not  applicable  to  Federal  Judgments  unless  expressly  adopted. 

7  Cr.  565-570,  3  L.  440,  YOUNG  V.  BLACK. 

Ajisumpsit—  Under  nonassumpsit  the  defendant  may  glye  in  cyi- 
dence  anything  which  shows  that  no  debt  was  due  at  the  time  the 
action  was  commenced,  including  a  former  Judgment,  p.  567. 

Cited,  and  this  rule  affirmed  and  applied,  in  Hennequin  y.  Barney, 
24  Fed.  582;  Lampton  v.  Jones,  5  T.  B.  Mon.  236;  Reynolds  y.  Stans- 
bury,  20  Ohio,  350,  55  Am.  Dec.  461;  Insurance  Co,  y.  Harris,  97 
U.  S.  336,  24  L.  962;  Eastman  y.  Cooper,  15  Pick.  286,  26  Am.  Dec. 
605;  Arnold  y.  Paxton,  6  J.  J.  Marsh,  605,  and  Bartels  y.  Schell,  16 
Fed.  343,  all  on  the  point  that  a  former  Judgment  was  admissible 
for  defendant  under  the  plea  of  the  general  issue;  Wood  y.  Jackson, 

8  Wend.  22,  35,  22  Am.  Dec.  610,  holding  a  Judgment  may  be  giyen 
in  eyldence  with  parol  proof  to  show  the  grounds  upon  which  it 
proceeds;  Winne  y.  Elderkin,  2  Finn.  251,  52  Am.  Dec.  161,  holding 
that  evidence  of  an  award  fn  fayor  of  the  defendant  is  admissible 
in  assumpsit  under  the  general  issue;  Young  y.  Rummell,  2  Hill, 
480,  38  Am.  Dec.  596;  MiUer  y.  Manlce,  6  Hill,  124;  Offutt  y.  John, 
8  Mo.  127,  40  Am.  Dec.  130,  all  holding  that  a  Judgment  given  in 
eyldence  under  the  general  issue  was  as  conclusive  as  though 
specially  pleaded  in  bar;  Wann  v.  McNulty,  7  111.  360,  43  Am.  Dec. 
61,  holding  that  a  Judgment  admitted  under  the  general  issue  was 
but  prima  facie  evidence,  while,  if  pleaded,  it  was  a  complete  bar; 
Klngsland  y.  Spalding,  3  Barb.  Ch.  343,  on  the  point  that  a  former 
Judgment  may  be  given  In  evidence  in  those  cases  where  the  form 
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of  pleading  does  not  permit  of  special  pleading;  Meredith  v.  Santa 
Clara  M.  Assn.,  56  Cal.  183,  holding  that  tender  and  set-off  were 
admissible;  Reed  v.  The  Fanny,  20  Fed.  Cas.  440,  holding  that  a 
prior  decree  in  an  admiralty  cause  should  be  given  in  evidence 
and  not  set  up  by  summary  motion  to  prevent  further  hearing; 
Oscanyan  v.  Winchester,  etc.,  15  Blatchf.  87,  F.  C.  lO.GOO.  holding 
the  defense  that  the  contract  was  against  public  policy  could  be 
set  up;  Mason  v.  Eldred,  6  Wall.  234,  18  L.  784,  on  the  point  that 
one  may  show  that  the  alleged  cause  of  action  never  existed;  Dingee 
V.  Letson,  15  N.  J.  L.  262,  holding  that  partial  as  well  as  full  pay- 
luent  may  be  given  in  evidence. 

Judgments.—  Controversy  which  has  become  res  Judicata,  the  law 
will  not  suffer  again  to  be  drawn  into  question,  p.  567. 

The  following  citing  cases  affirm  and  apply  this  rule:     Carl  v. 
Knott,  16  Iowa,  383,  where  the  court  said  it  Is  not  always  necessary 
that  it  should  appear  affirmatively  on  the  record  that  the  same 
cause  of  action  was  embraced  in  the  pleadings;  Marsh  v.  Pier,  4 
Rawle,  286,  26  Am.  Dec.  140,  holding  a  recovery  in  assumpsit  for 
the  price  of  goods  is  a  bar  to  replevin;  Coville  v.  Oilman,  13  W.  Va. 
327,  holding  this  rule  to  be  applicable  where  matters  determined  in 
a  common-law  court  were  afterwards   In  controversy   in  equity; 
Beckwith  v.  Thompson,  18  W.  Va.  119,  holding  that  facts  not  neces- 
sarily involved  In  a  former  suit,  however  important,  are  open  to 
controversy;  Washington,  etc.,  S.  P.  Co.  v.  Sickles,  24  How.  344,  36 
L.  054,  holding  a  Judgment  on  a  general  verdict  on  a  declaration 
containing  special  and  common  counts,  is  not  a  bar  in  a  suit  on  the 
special  count;  Godding  v.  Live  Stock  Co.,  4  Colo.  App.  18,  34  Pac. 
943,  holding  that  a  point  once  adjudicated  may  be  relied  on  as  an 
estoppel,  whenever  either  party  or  privy  alleges  anything  incon- 
sistent with  it;  Embury  v.  Conner,  3  N.  Y.  523,  53  Am.  Dec.  333, 
and  Aurora  City  v.  West  7  Wall.  101,  19  L.  49,  both  holding  that  a 
former  Judgment  is  final  as  to  every  matter  which  might  have  been 
litigated;  Hanna  v.  Read,  102  111.  603,  40  Am.  Rep.  612,  holding  that 
a  Judgment  to  set  aside  a  deed  because  of  insanity  is  conclusive  as 
to  another  deed  made  at  the  same  time;  Emmons  v.  Dowe,  2  Wis. 
356,  where  a  Judgment  for  the  plaintiff  in  replevin  was  construed 
and  was  held  not  to  conclude  the  question  of  ownership;  Stiel  v. 
Glass,  1  Ga.  486,  on  the  point  that  orders  of  a  court  of  competent 
Jurisdiction   within   its   authority   cannot   be    attacked    indirectly; 
Carmony  v.  Hoober,  5  Pa.  St.  310,  holding  that  a  former  recovery 
on  a  technical  objection  merely  is  not  pleadable  in  bar;  Hargus  v. 
Goodman,  12  Ind.  632,  where  a  Judgment  in  an  action  of  trespass 
was  held  no  bar  to  an  action  of  ejectment;  Wyman  v.  Campbell,  6 
Port.  237,  31  Am.  Dec.  686,  holding  that  a  Judgment  is  conclusive, 
although  there  were  irregularities  for  which  the  Judgment  would 
have  been  reversed;  Gaines  v.  Hennen,  24  How.  579,  16  L.  779,  on 
the  point  that  a  Judgment  is  not  a  bar  where  there  is  a  difference 
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between  the  causes  of  action  and  the  parties;  King  v.  Chase,  15 
N.  H.  15,  41  Am.  Dec.  677,  holding  that  a  former  judgment  is 
conclusive  only  as  to  the  matter  directly  in  issue;  in  Yates  v.  Yates, 
81  N.  C.  401;  Caperton  v.  Schmidt,  26  Cal.  605,  85  Am.  Dec.  200; 
Lyman  v.  Becannon,  29  Mich.  470,  and  Wood  v.  Jackson,  8  Wend. 
44,  22  Am.  Dec.  619,  on  the  point  that  parol  evidence  is  admissible 
to  show  what  was  litigated. 

Distinguished  in  Gerrish  v.  Pratt,  6  Minn,  62,  holding  that  a 
judgment  in  a  former  suit  for  costs  only,  on  the  ground  that  the 
complaint  contained  no  cause  of  action  and  in  which  the  merits  were 
not  litigated,  was  not  a  6ar. 

Contracts.— Joint  contract  can  never  be  defeated  by  the  mere 
private  contract  of  an  individual  to  whom  the  others  have  confided 
no  authority,  p.  568. 

Cited  in  Lawrence  v.  Vilas,  20  Wis.  391,  on  the  point  that  a  debt 
owing  by  one  of  two  or  more  partners  cannot  be  set  oil  against  a 
partnership  demand. 

Demurrer  to  evidence  is  allowed  or  denied  in  the  exercise  of  a 
sound  discretion  under  all  the  circumstances  of  the  case,  p.  568. 

Rule  applied  In  the  following  citing  cases:  Duncan. v.  State,  29 
Fla,  451,  10  So.  817,  holding  that  in  criminal  trials  It  is  entirely 
discretionary  to  entertain  a  demurrer  to  evidence,  even  though  both 
counsel  consent;  Van  Stone  v.  Stillwell,  etc.,  Mfg.  Co.,  142  U.  S.  134, 
35  L.  963,  12  &.  Ct.  183,  holding  that  the  action  of  the  court  is  not 
assignable  as  error;  Alexander  v.  Fitzpatrick,  4  Port  409,  holding 
that  error  would  lie  for  a  refusal  in  a  proper  case;  Sawyer  v.  Fltts, 
2  Port.  14,  15,  holding  that  on  a  demurrer  to  evidence  the  party  must 
admit  the  facts  and  conclusions  which  may  be  reasonably  inferred; 
Suydam  v.  Williamson,  20  How.  436,  15  L.  981,  holding  that  a 
demurrer  to  evidence  made  the  evidence  part  of  the  record;  State  y. 
Soper,  16  Me.  297,  33  Am.  Dec.  6<S7,  where  it  was  said  that  demurrers 
to  evidence  were  an  unusual  and  antiquated  practice  calculated  to 
suppress  truth  and  Justice;  Miller  v.  Baltimore,  etc.,  Ry.  Co.,  17  Fed. 
Cas.  304,  holding  that  a  demurrer  is  allowed  in  no  case  where  there 
arc  facts  and  circumstances  which  tend  to  establish  the  Issues; 
Waul  V.  Kirkman,  27  Miss.  830,  holding  that  a  demurrer  admitted 
the  evidence  but  not  the  facts  which  it  was  offered  to  prove;  People 
V.  Roe,  1  Hill,  472,  note,  where  cases  on  the  office  and  effect  of  a 
demurrer  to  evidence  are  collected;  Welch  v.  County  Court,  29  W. 
Va.  68,  1  S.  E.  340,  holding  the  rule  that  discretionary  matters  are 
not  reviewed  must  be  confined  to  cases  which  are  purely  matters  of 
discretion  or  such  as  in  their  result  cannot  do  injury;  Jenkins  v. 
Brown,  21  Wend.  456,  on  the  point  that  a  bill  of  exceptions  will  not 
reach  a  decision  which  rests  in  discretion;  State  v.  Muldoon,  9  La. 
Ann.  27,  and  State  v.  Hunt,  4  La.  Ann.  439,  on  the  point  that  a  writ 
of  error  does  not  lie  to  a  refusal  to  grant  a  new  tiial  or  a  coutinu- 
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ance;  Lee  v.  Hardgrave,  3  Mich.  84,  on  the  point  that  a  refusal  to 
reopen  a  cause  will  not  be  reviewed. 

Distinguished  in  Moye  v.  Petway,  76  N.  O.  330.  where  a  motion 
was  made  for  a  judgment  non  obstante  veredicto. 

Demurrer.—  Party  demurring  to  evidence  must  admit  as  true,  not 
only  all  the  facts  proved  by  the  evidence  introduced  by  the  other 
party,  but  also  all  the  facts  which  that  evidence  legally  may  conduce 
to  prove,  p.  568. 

Cited  and  principle  applied  in  Johnson  v.  United  States,  5  Mason, 
43G,  F.  C.  7,419,  holding  that  a  party  demurring  is  bound  to  admit 
all  the  facts  the  evidence  conduces  to  prove;  Nolan  v.  Shielile,  3 
Md.  App.  310,  on  the  point  that  on  a  demurrer  only  such  inferences 
from  the  facts  as  are  reasonable  and  legal  can  be  taken  as  admitted; 
Joliet,  etc.,  Ry.  Co.  v.  Velie,  140  III.  62,  29  N.  E.  707,  holding  that  if 
a  defendant  demur  to  the  evidence  and  there  is  evidence  to  prove  the 
issues  in  favor  of  the  plaintiff  the  Judgment  must  be  in  his  favor; 
Pickel  V.  Isgrigg,  10  Biss.  233,  6  Fed.  679,  holding  that  every  fact 
there  is  any  evidence  tending  to  prove  must  be  admitted  so  that 
the  court  will  have  nothing  to  do  but  apply  the  facts;  Mobile,  etc., 
R.  R.  Co.  V.  Mc Arthur,  43  Miss.  186,  holding  a  demurrer  ought  not 
to  be  allowed  unless  the  evidence  be  stated  in  the  form  of  facts 
proved  so  as  to  limit  the  court  to  merely  applying  the  law;  Higgs 
V.  Shehee,  4  Fla.  384,  holding  that  where  the  evidence  is  loose 
and  indeterminable,  the  court  should  not  give  judgment  on  a  de- 
murrer to  evidence;  Indianapolis,  etc.,  R.  R.  Co.  v.  McLin,  82  Ind. 
445,  holding  that  on  a  demurrer  the  court  need  not  weigh  or  reconcile 
conflicting  evidence  nor  consider  which  favors  the  demurrant;  Cope- 
land  V.  New  England  Ins.  Co.,  22  Pick.  139,  holding  a  party  de- 
murring cannot  avail  himself  of  such  facts  as  the  evidence  tends 
to  prove  in  his  own  favor;  Pino  v.  Hatch,  1  N.  Mex.  131,  holding  that 
if  there  Is  a  disagreement  as  to  the  facts,  the  court  cannot  decide 
what  facts  have  been  proved  and* compel  a  party  to  Join  in  the 
demurrer. 

Demurrer  to  evidence  ought  not  to  be  admitted,  where  the  party 
demurring  refuses  to  admit  the  facts  which  the  other  side  attempts 
to  prove,  and  offers  contradictory  evidence  or  attempts  to  establish 
luconsistent  propositions,  p.  568. 

Cited  in  Morrison  v.  McKinnon,  12  Fla.  558,  holding  that  it  is  dis- 
cretionary with  a  court  to  compel  one  to  Join  in  a  demurrer  to 
evidence;  Catlln  v.  Gilders,  3  Ala.  545,  on  the  point  that  one  offering 
evidence  cannot  demur  to  the  facts  which  his  adversary  has  proved; 
United  States  Bank  v.  Smith,  11  Wheat  183,  note,  6  L.  448,  note, 
where  the  court  said  the  practice  of  demurring  to  evidence  should 
be  discouraged. 

Miscellaneous.—  Cited,  erroneously,  in  State  y.  Brette,  6  La.  Ann. 
660. 


681  Notes  on  U.  S.  Reports.  7  Cr.  570-572 

7  Or.  570-672,  8  K  442,  SCHOONER  ANNB  v.  UNITED  STATES. 

Nonintercourse  act  of  March  1,  1809,  was  in  force  in  February, 
1811.  p.  571. 

Libel  for  forfeiture,  stating  generally  the  grounds  on  which  the 
forfeiture  is  claimed,  is  insufficient,  p.  572.  -  -  ^-.^^  ^ 

Cited  in  United  States  v.  Mann,  05  U.  S.  586,  24  L.  533,  on  the 
point  that  a  charge  in  a  libel  should  conform  to  the  true  sense  and 
meaning  of  the  words  as  used  by  the  legislature;  United  States  v. 
One  Distillery,  4  Blss.  27,  F.  C.  15,929.  on  the  point  that  every 
fact  and  circumstance  material  must  be  set  forth. 

Libel  in  admiralty  which  is  insufBcient  may  be  amended,  p.  572. 

Rule  approved  and  applied  in  Anonymous,  1  Gall.  26,  F.  C.  444, 
holding  the  Circait  Court  could  allow  amendments  in  revenue  cases 
or  proceedings  in  rem,  brought  by  appeal  from  the  District  Court; 
The  Martha,  1  Blatchf.  &  H.  166,  F.  C.  9,144,  on  the  point  that 
amendments  are  freely  allowed  in  admiralty;  The  Sarah,  8  Wheat 
397,  note,  5  L.  645,  note,  on  the  point  that  if  there  are  merits  and 
an  amendment  is  wanted  to  make  the  allegations  correspond  with 
the  proof,  the  cause  will  be  remanded  with  directions  to  permit  an 
amendment;  Wiggins  Ferry  Co.  v.  Ohio  &  Miss.  Ry.  Co.,  142  U.  S. 
415,  35  L.  1062,  12  S.  Ct  194,  on  the  point  that  it  is  within  the 
discretion  even  of  the  appellate  court  to  permit  an  amendment; 
Richmond  v.  The  New  Bedford  Copper  Co.,  2  Low.  317,  F.  C.  11,800, 
the  court  saying  some  authorities  held  an  action  can  never  fail  for 
want  of  proper  allegations,  if  merits  appear;  United  States  v.  Three 
Hundred  and  Ninety-six  Barrels  of  Whiskey,  28  Fed.  Cas.  122,  hold- 
ing that  informations  of  forfeiture  filed  by  the  United  States 
attorneys  are  amendable,  even  after  pleas  filed;  Merriam  v.  Lang- 
don,  10  Conn.  472,  holding  a  qui  tam  information  was  amendable 
after  the  time  limited  for  presenting  a  new  information. 

7  Cr.  572-575,  3  L.  443,  UNITED  STATES  v.  JANUARY. 

Re-reported  by  Judge  Story,  in  5  Mason,  87,  note. 

Payments. —  Debtor  may  make  application  of  payment;  if  he  neg- 
lect to,  the  creditor  may  make  the  application;  if  he  also  neglects  it, 
the  law  will  make  it,  p.  575. 

Rule  affirmed  and  applied  in  Martin  v.  Pope,  6  Ala.  540,  41  Am. 
Dec.  70,  where  a  factor  sold  goods  and  appropriated  the  proceeds 
to  his  account;  Hilton  v.  Burley,  2  N.  H.  196,  on  the  point  that  where 
no  direction  is  given  the  creditor  may  appropriate  it  to  any  legal 
demand;  National  Bank  v.  Mechanics'  Nat.  Bk.,  94  U.  S.  439,  24 
L.  178,  on  the  point  that  neither  party  can  make  an  application 
after  a  controversy  has  arisen;  Schulenberg  v.  Martin,  1  McCrary, 
351,  2  Fed.  750,  holding  that  where  money  is  paid  on  a  running 
account  without  application  the  chancellor  can  apply  it  to  an  un- 
secured portion;  Robinson  v.  Doolittle,  12  Vt  240,  on  the  point  that 
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In  equity  a  payment  will  be  applied  on  the  debt  where  the  security 
is  most  precarious;  Caldwell  v.  Went  worth,  14  N.  H.  438,  holding 
that  payment  made  on  account  of  illegal  claims  could  not  be  re- 
scinded and  be  applied  to  other  and  legal  claims;  Matassy  v.  Frosh, 
9  Tex.  613,  where  the  debtor  neglected  to  appropriate  a  payment 
and  the  creditor  by  his  bo'olilteeper  applied  it;  Summers  v.  Lal^e,  12 
N.  J.  L.  106,  holding  evidence  that  a  payment  was  specific  and  not 
general,  was  admissible;  Randall  v.  Pettes,  12  Fla.  535,  where  the 
subject  of  appropriation  of  payments  was  considered  and  leading 
authorities  were  referred  to;  Illsly  v.  Grayson,  105  Iowa,  687,  75 
N.  W.  ^18,  affirming  rule  in  discussing  questions  under  certain 
pleadings. 

Distinguished  in  Pattison  v.  Hull,  9  Cow.  771,  where  debts  were 
of  a  different  character  and  a  general  payment  was  made  without 
application. 

Payments. —  Rule  as  to  application  of  payments  does  not  apply 
to  the  case  of  payments  by  a  public  officer,  who  has  given  different 
bonds  with  different  sets  of  sureties,  p.  575. 

Cited  in  United  States  v.  Eckford,  1  How.  261,  11  L.  124,  holding 
that  if  a  collector  continued  in  office  more  than  one  term,  but  gave 
different  sureties,  their  liability  is  estimated  as  if  a  new  person  had 
been  appointed;  DrafTen  v.  City  of  BoouTiUe,  8  Mo.  398,  where  a 
collector  of  city  revenue  gave  different  bonds  for  each  year  with 
different  sureties;  Boody  v.  United  States,  1  Wood.  &  M.  168,  F.  C. 
1,636,  holding  a  payment  by  a  deputy  postmaster  before  the  giving 
of  a  second  bond  was  presumptively  to  be  applied  on  i^e  first 
bond.    See  note  to  10  Am.  St.  Rep.  850,  on  this  point. 

Suretyship.—  Where  a  public  officer  gives  two  bonds  at  different 
times  and  with  different  sets  of  sureties,  moneys  collected  subse- 
quent to  the  execution  of  the  second  bond  cannot  be  applied  to  the 
payment  of  the  first  bond  and  vice  versa,  p.  575. 

This  rule  is  affirmed  and  applied  by  the  following  citing  cases: 
United  States  v.  Honsman,  70  Fed.  583,  44  U.  S.  App.  174,  where 
the  question  was  between  sureties  on  different  bonds  of  a  post- 
master; Jones  V.  United  States,  7  How.  688,  691,  12  L.  873,  874, 
where  there  was  but  one  bond  given  by  a  postmaster  and  the 
question  was  as  to  the  application  of  payments  successively  made; 
I'ickering  v.  Day,  2  Del.  Ch.  366,  where  bonds  were  executed  by  a 
receiver  of  public  revenue  at  different  times,  with  different  sets 
of  sureties;  Pickering  v.  Day,  3  Houst.  540,  541,  95  Am.  Dec.  312, 
313,  where  a  sheriff  gave  different  bonds  with  different  sets  of 
sureties;  Texas  v.  Middleton's  Sureties,  57  Tex.  190,  holding  that 
taxes  collected  and  paid  into  the  treasury  cannot  be  applied  to 
the  discharge  of  a  pre-existing  debt  of  the  tax  collector;  Paw  Paw 
V.  I2ggleston.  25  Mich.  40,  and  United  States  v.  liinn,  2  McLean, 
502,  505,  F.  C.  15,606,  both  holding  that  sureties  are  not  bound  for 
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any  previous  defalcation;  Seymour  v.  Van  Slyck,  8  Wend.  420,  and 
State  V.  Chadwick,  10  Or.  432,  both  holding  that  payments  made 
during  a  particular  term  were  to  be  credited  to  that  term;  Post- 
master-General V.  Norvell,  Gilp.  120,  F.  C.  11,310,  holding  that  each 
set  of  sureties  must  answer  for  its  own  defaults  and  is  entitled  to 
be  credited  with  its  own  payments;  Boring  v.  Williams,  17  Ala. 
523,  524,  where  a  tax  collector  held  office  for  two  successive  terms 
with  different  sets  of  sureties;  Anaheim  U.  W.  Co.  v.  Parker,  101 
Cal.  490,  35  Pac.  1050,  holding  the  bond  of  a  secretary  of  a  corpora- 
tion was  not  retroactive;  Inhabitants  of  Porter  v.  Stanley,  47  Me. 
519,  74  Am.  Dec.  502,  holding  that  appropriations  by  selectmen  of 
taxes  to  make  up  deficiencies  of  former  years  were  unauthorized; 
Myers  v.  United  States,  1  McLean,  498,  F.  C.  9,996,  on  the  point 
that  moneys  received  by  the  government  cannot  be  applied  to  a 
balance  due  before  the  date  of  the  bond;  Commonwealth  v.  Reitzel, 
9  Watts  &  Serg.  114,  where  an  officer  was  a  defaulter  for  several 
years  previous  to  the  time  defendant  became  a  surety;  United  States 
V.  Morgan,  28  Fed.  51,  affirmed  in  35  Fed.  490,  where  there  were 
deficits  In  the  accounts  of  a  disbursing  officer  in  funds  for  which 
sureties  never  became  responsible;  United  States  v.  Nicholl,  12 
Wheat  511,  6  L.  710,  and  5  Mason,  94,  note,  F.  C.  16,640n,  holding 
sureties  were  not  responsible  for  moneys  placed  in  the  hands  of 
the  principal  after  the  termination  of  his  office;  Stone  v.  Seymour, 
15  Wend.  36,  where  payments  were  made  by  a  collector  after  a 
new  bond  with  new  sureties  had  been  given;  State  v.  Sooy,  39  N. 
J.  L.  547,  holding  that  sureties  of  a  State  treasurer  are  liable  for 
moneys  received  in  payment  of  arrears  due  at  the  time  the  bond 
was  given;  discussed  in  United  States  v.  Ward  well,  5  Mason,  87- 
92,  F.  C.  16,640,  holding  officers  of  the  treasury  department  cannot 
apply  payments  against  the  will  of  the  debtor;  Chapman  v.  Com- 
monwealth, 25  Gratt.  743-747,  holding  that  if  debts  be  due  by 
an  officer  with  different  bonds,  payments  under  one  bond  will  be 
applied  on  that  bond. 

Distinguished  in  Postmaster-General  v.  Furber,  4  Mason,  335, 
F.  C.  11,308,  where  there  were  ninning  accounts  between  a  post- 
master-general and  a  deputy,  and  it  was  held  the  credits  were  to 
be  applied  on  the  debits  in  the  order  due  in  the  absence  of  any  ap- 
propriation; United  States  v.  Bicket,  24  Fed.  Cas.  1143,  where  an 
action  was  brought  on  a  distiller's  bond;  Stone  v.  Seymour,  15  Wend. 
39,  43,  ante. 

7  Cr.  575,  576,  3  L.  444,  UNITED  STATES  V.  PATTERSON. 

Payment  to  an  officer  whose  office  has  become  extinct  cannot 
be  considered  a  payment  to  the  government,  p.  576. 

Officers. —  One  delivering  evidences  of  debt  to  an  officer  to  collect 
the  mooey  due  and  apply  it  on  a  debt  due  the  government  by  the 
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former  Is  not  entitled  to  credit  until  the  money  Is  In  the  hands  of 
some  public  officer  entitled  to  receive  it,  p.  576. 

Cited  in  State  v.  Newton,  33  Ark.  285,  where  a  State  treasurer 
accepted  from  his  predecessor  the  receipt  or  check  of  a  depositary 
with  whom  the  same  was  left  by  the  officer. 

7  Cr.  577-589,  3  L.  444,  LIVINGSTON  v.  DORGENOIS. 

Writ  of  error  does  not  lie  to  an  order  to  stay  the  proceedings 
finally  upon  suggestion  of  the  attorney  for  the  United  States,  where 
the  United  States  was  not  a  party,  but  a  mandamus  nisi  in  the 
nature  of  a  procedendo  will  be  awarded,  p.  589. 

Cited  In  Stephenson  y.  Mansony,.4  Ala.  820,  holding  an  order 
striking  a  cause  from  the  docket  was  not  revisable,  but  that  if 
wrong  was  done,  a  mandamus  would  lie;  State  ex  rel.  v.  Superior 
Court,  14  Wash.  698,  45  Pac.  674,  on  the  point  that  the  appellate 
court  will  issue  mandamus  where  there  is  no  appeal  and  the  act 
was  not  discretionary;  Woodstock  v.  Gallup,  28  Vt  592,  on  the  point 
that  mandamus  is  the  appropriate  remedy  where  a  court  disposes  of 
the  matters  upon  some  incidental  question  and  declines  to  hear  the 
case  upon  its  merits;  Lloyd  v.  Brinck,  35  Tex.  9,  holding  mandamus 
lies  to  compel  the  entry  of  a  judgment  on  a  verdict;  People  v.  Pear- 
son, 3  111.  204,  33  Am.  Dec.  448;  Ex  parte  Crane,  5  Pet.  219,  8  L.  103» 
dissenting  opinion,  and  Jelley  v.  Roberts,  50  Ind.  7,  all  holding  that 
the  Supreme  Court  may  compel  the  signing  of  a  bill  of  exceptions. 

3Candamu8  In  the  nature  of  a  procedendo  awarded  by  Supreme 
Court  against  Federal  District  Court,  to  stay  proceedings  in  a  cause, 
p.  589. 

Cited  in  Schintz  v.  Morris,  13  Tex.  Civ.  App.  598,  35  S.  W.  525, 
holding  mandamus  will  issue  to  inferior  court  to  compel  perform- 
ance of  ministerial  duty. 

7  Cr.  589-596,  3  L.  448,  OTIS  v.  BACON. 

Exabargo.— Vessel  cannot  be  seized  for  violating  the  embargo  law 
after  she  has  actually  arrived  at  her  port  of  discharge  and  has 
received  from  the  collector  of  the  port  a  permit  to  discharge  her 
cargo,  p.  596. 

Cited  in  Otis  v.  Walter,  6  Wheat.  590,  5  L.  338,  holding  that  a  de- 
mand of  a  permit  to  land  does  not  terminate  a  voyage,  so  as  to  pre- 
clude the  right  of  detention;  Hendricks  v.  Gonzales,  67  Fed.  353, 
85  U.  S.  App.  131,  on  the  point  that  if  a  plaintiff  has  complied  with 
the  conditions  entitling  him  to  a  clearance,  the  collector  cannot 
refuse  him  one. 

Distinguished  in  Otis  v.  Walter,  2  Wheat  23,  4  L.  175,  holding 
it  is  not  indispensable  to  the  termination  of  the  voyage  that  a  vessel 
arrive  at  the  terminus  of  her  original  destination. 
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7  Or.  590-601,  3  L.  451,  THORNTON  v.  CARSON. 

Award  in  the  altematiye  and  which  gives  a  party  an  election  la 
not  void,  p.  600. 

Distinguished  in  Archer  v.  Williamson,  2  Harr.  &  G.  69,  where 
an  award  comprehending  part  only  of  the  matter  submitted  was  held 
to  be  void. 

Award  is  not  unreasonable  because  it  requires  the  plaintiff  to  get 
other  parties  to  join  in  a  conveyance  to  the  defendant,  p.  601. 

Award.— If  facts  to  prove  award  unreasonable  do  not  appear  In 
the  record,  they  cannot  be  noticed  by  the  court,  p.  601. 

Cited  and  principle  applied  in  Nolan  v.  Colorado  Cent  Min.  Co., 
63  Fed.  934,  27  U.  S.  App.  433,  holding  the  appellate  court  will 
confine  its  rulings  to  questions  of  law  arising  upon  the  facts  shown; 
Yorlc,  etc.,  R.  R.  Co.  v.  Myers,  18  How.  252,  15  L.  383,  on  the  point 
as  to  the  practice  of  reviewing  awards  in  Federal  courts;  Bond  v. 
Dustln,  112  U.  S.  606,  28  L.  836,  5  S.  Ct.  297,  on  the  point  that  in 
actions  referred  to  arbitrators,  only  rulings  and  decisions  on  mat- 
ters of  law  are  reviewable;  Heclcers  v.  Fowler,  2  Wall.  130,  17  L. 
761,  where  the  court  said  it  had  been  the  practice  of  the  Federal 
courts  to  revise  judgments  and  opinions  of  arbitrators;  Roberts  v. 
Benjamin,  124  U.  S.  71,  31  L.  336,  8  S.  Ct.  396,  holding  that  ex- 
ceptions to  rulings  on  evidence  or  to  findings  or  refusal  to  find  would 
not  be  reviewed;  Dunean  v.  Atchison,  etc.,  R.  R.  Co.,  72  Fed.  811, 
44  U.  S.  App.  431,  holding  the  right  of  review  is  limited  to  questions 
of  law  appearing  on  the  face  of  the  record. 

7  Cr.  602,  3  L.  452,  WALLBN  v.  WILLIAMS. 

Possession.—  Circuit  Court  of  Tennessee,  sitting  as  a  court  of 
equity,  cannot  issue  a  writ  of  habeas  facias  possessionem,  p.  603. 

No  citations. 

7  Or.  603-632,  3  L.  453,  FAIRFAX  v.  HUNTER. 

Grants.— By  virtue  of  the  charter  and  the  intermediate  grants, 
Lord  Fairfax,  at  the  time  of  his  death,  had  the  absolute  property  of 
the  soil  of  the  waste  and  unappropriated  lands  in  the  Northern  Neck 
of  Virginia,  p.  618. 

Cited  in  Stephen  v.  Swann,  9  Leigh,  414,  holding  that  D.  M. 
Fairfax  took  the  whole  interest  of  Lord  Fairfax  under  his  will; 
Martin  v.  Waddell,  16  Pet  429,  10  L.  1020,  construing  the  letters- 
patent  to  the  Duke  of  York  by  King  Charles  the  Second. 

Aliens.—  By  the  common  law  an  alien  can  take  lands  by  purchase 
though  not  by  descent,  p.  619. 

The  following  citations  afilrm  and  apply  this  holding:  Elmendorff 
Y.  Carmlchael,  3  Litt  (Ky.)  474,  14  Am.  Dec.  88»  holding  an  inquest 
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of  ofQce  was  absolutely  necessary  to  di  vest 'an  alien;  People  v.  Conk- 
ling,  2  Hill,  GO,  71,  on  the  point  that  there  is  no  difference  between 
a  title  acquired  by  devise  and  one  acquired  by  any  other  form  of 
purchase;  Kershaw  v.  Kelsey,  100  Mass.  575,  576,  97  Am.  Dec.  137, 
138,  holding  an  alien  enemy  could  acquire  lands  by  purchase  during 
a  war;  Guyer  v.  Smith,  22  Md.  247,  85  Am.  Dec.  652,  holding  that 
illegitimate  alien  children  may  take  by  devise;  Stemple  v.  Herming- 
house,  3  G.  Greene,  410,  holding  that  a  nonresident  foreigner  cannot 
inherit  the  estate  of  his  resident  parent;  Orser  v.  Hoag,  3  BUll,  82, 
holding  that  a  person  born  in  this  country  but  who  left  it  in  July, 
1783,  and  never  returned,  was  an  alien  and  incapable  of  taking  by 
descent;  Shanks  v.  Dupont,  3  Pet  258,  7  L.  672,  dissenting  opinion, 
where  the  treaty  with  Great  Britain  of  1794  was  construed  and  the 
effect  of  marriage  with  an  alien  considered;  Hardy  V.  De  Leon,  5  Tex. 
240,  holding  that  where  one  dies  leaving  issue  who  are  aliens,  the 
estate  goes  to  the  next  of  kin  who  are  citizens;  O'Hanlin  v.  Van 
Kleeck,  20  N.  J.  L.  44,  holding  that  the  realty  of  a  person  dying 
intestate  and  leaving  no  heirs  capable  of  Inheriting,  vests  in  the 
State  at  the  instant  of  his  death;  Jackson  v.  Adams,  7  Wend.  368, 
holding  that  if  an  alien  holding  land  under  the  acts  of  1802  and 
1808  dies  intestate,  his  lands  descend  to  his  heirs,  though  aliens; 
Craig  V.  Radford,  3  Wheat  599,  4  L.  469,  where  the  point  was  made 
that  a  British  subject  could  not  take  a  legal  title  in  Virginia,  and 
that  a  grant  to  him  in  1788  was  void  and  not  protected  by  the 
treaty  of  1794;  Conrad  v.  Waples,  96  U.  S.  289,  24  L.  724,  where 
the  act  of'  1862,  relating  to  the  confiscation  of  property,  was  con- 
strued. 

Aliens.—  By  common  law  an  alien  can  take  but  not  hold  lands; 
until  the  lands  are  seized  by  the  sovereign,  however,  he  has  com- 
plete dominion  over  the  same,  p.  620. 

This  doctrine  is  affirmed  and  applied  by  the  citations,  as  follows: 
Quigley  V.  Birdseye,  11  Mont  446,  28  Pac.  743,  holding  that  an  alien 
may  acquire  title  to  a  ditch  and  water  right  and  hold  the  same 
until  office  found;  Cunningham  v.  Browning,  1  Bland  Ch.  808,  when^ 
the  court  considered  the  objects  of  inquest  of  office  and  the  cases 
in  which  it  was  necessary;  Montgomery  v.  Dorion,  7  N.  H.  480,  481, 
holding  that  where  an  alien  dies  her  land  vests  at  once  In  the  State; 
Miller  V.  Harwell,  3  Murph.  202,  205,  holding  that  an  alien  can  be  a 
devisee;  Vaux  v.  Nesbit,  1  McCord  Ch.  381,  holding  that  an  alien 
devisee  may  hold  in  exclusion  of  the  next  heir  until  office  found; 
Leazure  v.  Hiliegas,  7  Serg.  &,  R.  322,  holding  the  Bank  of  North 
America  could  purchase  land  in  a  distant  country,  although  their 
title  was  defeasible;  MoUett  v.  Simpson,  94  N.  C.  41,  55  Am.  Rep. 
596,  and  National  Bank  v.  Matthews,  98  U.  S.  628,  25  ju.  190,  both 
holding  that  where  a  corporation  was  incompetent  to  take  a  title  to 
realty,  a  conveyance  to  it  was  voidable  and  not  void;  Williams  v. 
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Wilson,  Mart  &  Y.  253,  254,  where  a  title  to  lands  derived  through 
an  alien  was  held  to  be  valid;  Farmers*  Loan  &  T.  Co.  v.  McKinney,  6 
McLean,  5,  F.  G.  4,G67,  on  the  point  that  an  alien  may  convey  a 
defeasible  estate  which  may  be  divested  on  ofQce  found;  Jenney  y. 
Laurens,  1  Spears  L.  365,  where  the  court  said  that  If  he  were  out 
of  possession  it  would  seem  he  could  maintain  no  action  to  recover 
it;  Bradstreet  v.  Oneida  County,  13  Wend.  548,  on  the  point  that  an 
alien  may  defend  but  cannot  prosecute  an  action  touching  realty; 
Houehe  v.  Williamson,  3  Ired.  147,  holding  an  aiien  can  bring  an 
action  of  ejectment;  Etherldge  v.  Malempre,  18  Ala.  574,  on  the 
point  that  an  alien  can  convey  and  bring  an  action  for  possession; 
Lobdell  V.  Hall,  3  Nev.  516,  on  the  point  that  an  alien  may  defend 
himself  against  a  real  action;  Wadsworth  v.  Wadsworth,  12  N.  Y. 
380,  on  the  point  that  a  conveyance  by  an  alien  is  good  as  against 
himself,  but  the  title  is  voidable  by  the  sovereign;  Crane  v.  Reeder, 
21  Mich.  73,  4  Am.  Rep.  443,  where  it  was  said  no  alien  could  inherit 
or  transmit  by  inheritance;  Guyer  v.  Smith,  22  Md.  248,  85  Am. 
Dec.  653,  holding  that  an  escheat  patent  had  the  same  effect  as 
office  found;  Balder  v.  Shy,  9  Heislc.  90,  on  the  point  that  the 
government  alone  can  allege  the  escheat  of  lands  in  possession  of 
an  alien;  Kershaw  v.  Kelsey,  100  Mass.  574,  97  Am.  Dec.  136,  on  the 
point  that  a  country  can  confiscate  the  property  of  an  alien;  Helm 
V.  Bridault,  37  Miss.  229,  holding  that  alien  enemies  could  not  main- 
tain any  action  or  acquire  any  right  to  property.  See  note  to  6  Am. 
Rep.  382,  on  the  subject  of  escheat 

Distinguished  in  Wulf  v.  Manuel,  9  Mont  285,  23  Pac.  725,  hold- 
ing that  an  act  of  naturalization  would  not  retroact  to  a  purchase  or 
possessory  right  in  a  mining  claim. 

Aliens.—  There  is  no  difference  between  alien  friends  and  alien 
enemies  in  respect  to  their  general  rights  and  disabilities  as  to 
holding  property,  p.  620. 

Cited  in  Hauenstein  v.  Lynham,  100  U.  S.  484,  25  L.  629,  where  the 
right  of  an  alien,  a  native  of  Switzerland,  as  an  heir  to  one  dying  in 
Virginia,  was  considered;  Kershaw  v.  Kelsey,  100  Mass.  575,  97  Am. 
Dec.  137,  where  the  court  said  it  had  been  held  that  an  alien  enemy 
could  take  by  devise;  Yeo  v.  Mercereau,  18  N.  J.  L.  397,  holding 
that  children  of  an  alien  who  purchased  while  he  was  an  alien 
enemy  before  January  22,  1817,  and  continued  to  hold  after  that 
time  and  after  he  became  an  alien  friend,  may  inherit;  Hardy  v. 
De  Leon,  &  Tex.  239,  where  the  court  said  there  were  circumstances 
where  their  rights  widely  differed;  JenlLins  v.  Noel,  3  Stew.  80, 
holding  that  an  alien  may  purchase  and  hold  land  until  office  found 
and  may  sue  for  its  possession;  Crutcher  v.  Hord,  4  Bush  (Ky.),  867, 
holding  that  an  alien  enemy  may  be  a  devisee  or  legatee. 

Aliens.—  British  subject  born  before  the  Revolution  cannot  since 
the  Revolution,  take  lands  by  descent  in  the  United  States,  p.  620. 
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Aliens.—  The  title  acquired  by  an  alien  by  purchase  is  not  divested 
until  office  found;  but  lands  cast  by  descent  upon  an  alien  vest  In 
the  commonwealth  without  office  found,  p.  621. 

Cited  and  doctrine  applied  in  United  States  v.  Repentigny,  5  Wall. 
268,  17  L.  646,  holding  that  a  legislative  act  is  equivalent  to  office 
found  and  that  the  mode  of  assuming  a  forfeited  grant  is  subject  to 
the  legislative  authority;  Schenck  v.  Peay,  21  Fed.  Cas.  682,  as  to 
the  nature  of  an  inquest  of  office;  Tibbitts  v.  Ah  Tong,  4  Mont  537, 
2  Pac.  760,  holding  that  an  alien  can  neither  locate  nor  acquire  title 
by  patent  to  mineral  land;  Harley  v.  State  ex  rel.  Attorney-General, 
40  Ala.  696,  holding  that  an  alien  may  purchase  and  hold  his  land 
by  a  defeasible  title;  Reid  v.  State  ex  rel.  Thompson,  74  Ind.  256, 
holding  that  where  an  alien  dies  the  State  has  title  at  once,  and 
may  enter  without  office  found;  Slater  v.  Nason,  15  Pick.  349,  hold- 
ing that  an  alien  has  no  inheritable  blood  and  that  no  one  can 
derive  title  through  him;  Haigh  v.  Haigh,  9  R.  I.  29,  holding  that 
prior  to  chapter  700  of  the  statutes,  an  alien  had  no  inheritable 
blood  and  no  trust  in  real  estate  could  be  created  in  his  favor; 
Cross  V.  Del  Valle,  1  Cliff.  286,  F.  C.  3,430,  and  Taylor  v.  Benham, 
5  How.  270,  12  L.  148,  both  holding  that  land  taken  by  devise  did 
not  escheat  until  office  found;  Crane  v.  Reeder,  21  Mich.  80,  4  Am. 
Rep.  448,  holding  where  an  alien  owning  lands  in  Michigan,  leaves 
a  child  bom  in  England,  the  land  escheated;  Sands  v.  Lynham,  27 
Gratt.  297,  21  Am.  Rep.  351,  where  the  effect  of  a  sale  of  the  land 
to  pay  a  debt  was  considered;  Priest  v.  Cummings,  20  Wend.  357, 
holding  that  a  widow  was  net  entitled  to  dower  In  lands  of  her 
husband  before  the  act  of  1802,  to  enable  aliens  to  purchase; 
Runyan  v.  Lessee  of  Coster,  14  Pet  131,  10  L.  387,  where  the 
powers  of  a  corporation  In  another  State  were  considered;  Perry  v. 
Commissioners  of  Clinton,  etc.,  R.  R.  Co.,  11  Rob.  ((La.)  415,  holding 
an  act  declaring  a  railroad  forfeited  to  the  State  to  be  unconstitu- 
tional; Cross  V.  De  Valle,  1  Cliff.  286,  F.  C.  3,430,  holding  the  same. 

Aliens.— Commonwealth  cannot  grant  land  held  by  an  alien  by 
purchase  until  the  title  of  the  commonwealth  was  perfected  by  an 
inquest  of  office  followed  by  entry  and  seizure  where  the  possession 
was  not  vacant,  p.  622. 

Cited  in  Thompson  v.  Bright,  1  Cush.  430,  holding  that  this  prin- 
ciple applies  to  all  cases  of  forfeiture  except  as  to  the  forfeiture  of 
lands  of  persons  attainted  of  high  treason;  Society,  etc.  v.  New 
Haven,  8  Wheat  492,  5  L.  669,  holding  an  act  granting  lands  be- 
longing to  a  society  to  the  respective  towns  in  which  the  lands  lie 
was  void;  Commonwealth  v.  Hite,  6  Leigh,  594,  29  Am.  Dec.  228, 
holding  that  the  king  or  a  State  can  acquire  possession  of  escheated 
lands  only  by  some  matter  of  record. 

Aliens.— Statute  should  not  be  construed  upon  light  grounds  to 
vest  the  lands  of  aliens  in  the  commonwealth  without  an  inquest 
for  the  cause  of  alienage,  p.  622. 
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Cited  in  Robinson  y.  Huff,  3  Litt  (Ky.)  38,  holding  that  the  rule 
requiring  ofBce  found  may  be  repealed,  but  that  it  must  be  in  clear 
terms;  Hosebaugh  v.  Saffin,  10  Ohio,  36,  on  the  point  that  nothing  is 
presumed  in  favor  of  a  forfeiture  in  a  statute  if  there  is  any  room 
for  doubt;  Bennett  v.  Hunter,  9  Wall.  336,  19  L.  676,  on  the  point 
that  a  forfeiture  Is  not  to  be  inferred  from  language  capable  of  any 
milder  construction;  Griffin  v.  Mizon,  38  Miss.  445,  on  the  point  that 
statutes  declaring  forfeitures  are  not  supplied  by  intendment; 
l^Iartln  v.  Snowden,  18  Gratt  127,  holding  an  act  forfeiting  lands 
for  nonpayment  of  taxes  to  be  unconstitutional;  Atlantic  R.  R.  Co. 
y.  Mingus,  165  U.  S.  432,  41  L.  778,  17  S.  Ct  353,  holding  that 
congress  did  not  exceed  its  powers  in  forfeiting  a  land  grant;  Exeter 
y.  Stratham,  2  N.  H.  104,  on  the  point  that  inchoate  rights  depending 
upon  existing  statutes  cease  on  the  repeal  of  those  statutes;  King 
y.  MuUlns,  171  U.  S.  417,  construing  West  Virginia  law  forfeiting 
property  for  failure  to  place  it  on  the  prescribed  books  for  taxation. 

Treaties.— Treaty  is  the  supreme  law  of  the  land,  p.  627. 

Cited  In  Opel  v.  Shoup,  100  Iowa,  424,  69  N.  W.  563,  holding  that 
a  treaty  giving  aliens  a  right  to  inherit  does  not  alter  the  statute 
of  a  State  as  to  descents  so  as  to  render  it  unconstitutional; 
Wunderle  v.  Wunderle,  144  111.  54,  33  N.  B.  197,  on  the  point  that 
disqualification  of  alien  Is  removed  by  a  treaty  conferring  the  right 
to  take,  hold  and  transfer  real  property;  Hauenstein  v.  Lynham,  100 
IT.  S.  490,  25  L.  630.  on  the  point  that  the  treaty  of  1794  with  Great 
Britain  removed  the  impediments  of  alienage  and  was  within  the 
constitutional  powers  of  the  Union.  Cited  generally  in  Stockton  v. 
Montgomery,  Dall.  (Tex.)  480,  on  the  point  as  to  the  general  theory 
of  the  co-ordinate  branches  of  government.  See  note  in  12  Am.  St. 
Rep.  95,  on  intestate  succession.  Affirmed,  Pollard  v.  Kibbe,  14  Pet. 
412,  10  L.  519. 

Miscellaneous.— Cited  in  Stanley  v.  Schwalby,  162  U.  S.  280,  282. 
40  L.  969,  16  S.  Ct  764,  765,  upon  the  appellate  jurisdiction  of  the 
Supreme  Court  of  the  United  States;  In  re  Booth,  11  Wis.  508,  hold- 
ing the  Constitution  gave  congress  the  power  to  provide  for  an 
appeal  to  the  Supreme  Court  of  the  United  States  from  a  State  court 
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Executors  and  administrators. —  When  there  is  one  qualified 
executor,  court  is  without  jurisdiction  to  appoint  another,  p.  27. 

Cited  and  principle  applied  in  Kane  v.  Paul,  14  Pet.  40,  10  L.  345, 
holding  appointment  of  administrator  during  life  of  qualified  exec- 
utor, void;  Cuyler  v.  FerrlU,  1  Abb.  (U.  S.)  178,  F.  C.  3,523,  holding 
decree  of  partition  by  court  without  jurisdiction  is  void;  Holmes 
V.  Oregon  &  Cal.  R.  R.  Co.,  G  Sawy.  282,  5  Fed.  531,  holding  deci- 
sion of  State  court  on  inhabitancy  not  open  to  examination  In 
Federal  court;  rehearing,  7  Sawy.  383,  9  Fed.  231,  same  holding; 
Nettleton  v.  Mosier,  3  Fed.  388,  389,  holding  appointment  of  guar- 
dian to  nonresident  Infant  open  to  collateral  attaclt;  In  re  Haynes, 
30  Fed.  770,  holding  order  of  remission  of  indictment  by  court  with- 
out jurisdiction,  is  void;  Matthews  v.  Douthitt,  27  Ala.  276.  62  Am. 
Dec.  76C,  holding  void,  appointment  of  administrator  de  bonis  non  be- 
fore office  of  his  predecessor  is  vacant;  Hooper  v.  Scarborougli,  57 
Ala.  514,  holding  appointment  of  administrator  void,  with  first  let- 
ters unrevolsed;  Haynes  v.  Meeks,  10  Cal.  119,  70  Am.  Dec.  708,  hold- 
ing, accepting  resignation  of  administrator,  without  an  accounting, 
voidable,  hence  not  subject  to  collateral  attack;  Terry's  Appeal  from 
Probate,  67  Conn.  187,  34  Atl.  1033,  holding  after  court  approves 
of  the  executor  in  a  will,  he  cannot  appoint  an  administrator;  Davis 
v.  Shuler,  14  Fla.  445,  447,  holding  acts  of  sheriff  not  empowered 
by  court  as  administrator  do  not  bind  estate;  Epping  &  Co.  v. 
Robinson,  21  Fla.  49,  holding  letters  granted  by  County  Court,  where 
want  of  jurisdiction  appeared  on  record,  void;  Mathews  v.  Durkee, 
34  Fla.  5G2,  16  So.  412,  holding  revocation  of  letters  cannot  be 
attacked  collaterally;  Justices,  etc.  v.  Selman,  6  Ga.  442,  holding 
a  second  administrator  cannot  be  appointed  until  office  is  vacant; 
Thompson  v.  Kniglit,  23  Ga.  401,  holding  acts  of  administrator  after 
revocation  of  his  powers,  pending  appeal,  are  void;  Heirs  v.  Baker, 
23  111.  430,  holding  sale  by  administrator  will  be  declared  void,  if 
record  does  not  show  jurisdictional  facts  authorizing  his  appoint- 
ment; Nool  V.  Bradley,  3  Blackf.  159,  holding  appointment  of  a 
justice  of  peace  in  anticipation  of  vacancy,  void;  Koehler  v.  Hill, 
60  Iowa,  631,  15  N.  W.  623,  holding  recital  In  Joint  resolution  by 
succeeding  general  assembly,  not  conclusive  upon  courts  as  to  its 
original  form;  Perry  v.  St.  J.  &  W.,  etc.",  Co.  29  Kan.  423,  holding 
issuing  of  letters  on  estate  of  nonresident,  leaving  no  property 
here,  void;  Sneed  v.  Ewing,  5  J.  J.  Marsh.  460,  after  foreign  will  is 
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recorded  here,  appointment  of  administrator,  without  annexing  It, 
is  void;  Holyoko  v.  Haskins,  5  Pick.  27,  16  Am.  Dec.  376,  holding 
administration  rold,  acquires  no  validity  from  acquiescence;  Waters 
V.  Stickney,  12  Allen,  13,  90  Am.  Dec.  132,  holding  Probate  Court 
has  power  to  approve  a  codicil,  after  admitting  will  to  probate; 
Mousseau*s  Will,  30  Minn.  206,  14  N.  W.  889,  declaring  proceedings 
to  re-probate  will,  when  it  has  been  regularly  probated,  void;  Vick 
V.  Mayor,  etc.,  1  How.  (Miss.)  440,  31  Am.  Dec.  180,  holding  ap- 
pointment of  administrator,  without  stating  jurisdictional  facts,  is 
void;  Thomas  v.  Burrus,  23  Miss.  557,  57  Am.  Dec.  156,  holding  ap- 
pointment of  second  guardian   void. 

Elsewhere  It  is  cited  and  applied  as  follows:  Post  v.  Caulk,  3 
Mo.  36,  holding  appointment  of  a  second  administrator  void;  John- 
son V.  Beazley,  65  Mo.  259,  264,  27  Am.  Rep.  282,  286,  holding  ap- 
pointment of  administrator  by  court  of  general  Jurisdiction  cannot 
be  questioned,  collaterally;  dissenting  opinion.  State  v.  Benton,  12 
Mont.  80,  29  Pac.  429,  majority  holding  appointment  of  second 
administrator  not  proper  case  for  writ  of  prohibition;  Morgan  v. 
Dodge,  44  N.  H.  260,  82  Am.  Dec.  217,  limiting  power  of  court  to 
a  revocation  ooly  of  letters  granted  without  jurisdiction;  State  v. 
Sheriff,  15  N.  .J.  L.  71,  holding  judgment  of  court  with  jurisdiction 
cannot  be  redressed  by  habeas  corpus;  Hyman  v.  Gaskins,  5  Xred. 

273,  holding,  if  court  under  any  circumstances  could  have  granted 
letters  in  such  a  case  they  are  not  void;  Adams  v.  Jeffries,  12  Ohio, 

274,  40  Am.  Dec.  480,  holding  adminlstrator^i  sales,  under  order  of 
court  not  showing  heirs  parties.  Is  without  Jurisdiction  and  void; 
Ramp  V.  McDaniel,  12  Or.  116,  6  Pac.  460,  holding  appointment  of 
administrator  out  of  order,  fixed  by  code  not  a  nullity;  Camp  v. 
Wood,  10  Watts,  120,  122,  holding  decree  of  Justice  of  peace  void, 
where  record  did  not  show  Jurisdiction;  Franklin  v.  Franklin,  91 
Tenn.  127,  18  S.  W.  63,  holding  appointment  of  administrator  by 
court  of  general  jurisdiction  only  voidable;  State  v.  de  Casino va, 
1  Tex.  404.  holding  court  must  exercise  power  conferred  by  statute 
in  prescribed  way,  otherwise  it  has  no  jurisdiction;  Fisk  v.  Norvel, 
9  Tex.  19,  58  Am.  Dec.  132,  holding  it  cannot  be  proved  collaterally 
that  Probate  Court  acted  erroneously  upon  subject-matter  within 
its  cognizance;  Brockenborough  v.  Melton,  55  Tex.  501,  holding 
decree  of  court  of  general  jurisdiction  is  conclusive  against  collateral 
attacks,  as  to  jurisdictional  facts;  Ex  parte  Barker,  2  Leigh,  720, 
where  first  court  had  no  jurisdiction,  a  second  administrator  may  be 
appointed;  Fisher  v.  Bassett,  9  Leigh,  140,  33  Am.  Dec.  238,  hold- 
ing appointment  of  administrator  by  court  without  jurisdiction,  only 
son,  39  W.  Va.  306,  45  Am.  St.  Rep.  918,  919,  19  S.  B.  625,  holding 
where  Probate  Court  of  general  jurisdiction  errs  In  taking  juris- 
diction of  a  particular  case,  its  decree  is  voidable;  Evans  v.  John- 
son, 39  W.  Va.  306,  45  Am.  St.  Rep.  918,  919,  19  S.  E.  625.  holding 
act  of   cl3rk,   appointing   committee   for   insane   person    without 
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notice  to  him,  void;  Atchison  v.  Rosalip,  3  Finn.  291,  holding  sale 
under  judgment  of  justice  of  peace,  defendant  not  being  served  or 
appearing,  void;  Sltzman  v.  Pacquette,  13  Wis.  311,  holding  appoint- 
ment of  administrator  de  bonis  non,  when  office  was  not  vacant, 
void.  See  also  the  following  notes:  24  Am.  Dec.  379;  33  Am.  Dec. 
240;  23  Am.  St.  Rep.  116.  Cited  in  Tison  v.  McAfee,  50  Ga.  287, 
290,  291;  Mc Arthur  v.  Scott,  112  U.  S.  399,  28  L.  1034,  5  S.  Ct  672. 
general  discussion  and  without  particular  application  to  the  point 
at  issue. 

Distinguished  in  Noble  v.  Ralh-oad  Co.,  147  U.  S.  173,  37  L.  126, 

13  S.  Ct.  273,  holding  that  quasi-jurisdictional  facts  once  established, 
a  decision  of  secretary  of  interior  is  final;  Veach  v.  Rice,  131  U.  S. 
313,  33  L.  170,  9  S.  Ct.  737,  holding  under  code,  where  one  joint 
executor  dies,  ordinary  can  appoint  another;  Brock  v.  Frank,  51 
Ala.  92,  holding  appointment  of  administrator  here,  after  will  had 
been  probated  in  South  Carolina,  voidable;  Roach  v.  Martin,  1  Harr. 
659,  5G0,  27  Am.  Dec.  760,  762,  holding  order  for  sale  of  land  is 
conclusive  as  to  facts  necessary  to  order;  Ponder  y.  Moseley,  2 
Fla.  267,  48  Am.  Dec.  201,  and  Tucker  v.  Harris,  13  Ga.  8,  17,  58 
Am.  Dec.  492,  500,  declaring  that  judgments  of  courts  of  general 
jurisdiction  are  never  void;  Gray  v.  State,  78  Ind,  73,  41  Am.  Rep. 
549,  holding  that  sureties  on  guardian's  bond,  af  rer  he  has  sold  real 
estate,  are  estopped  from  denying  he  is  guardian;  Ames  v.  Williams, 
72  Miss.  771,  775,  17  So.  765,  767,  holding  appointment  of  guardian 
by  court  of  general  jurisdiction  cannot  be  collaterally  attacked  by 
showing  nonresidenee  of  minor;  Scobey  v.  Gano,  35  Ohio  St.  554, 
holding  that  where  first  guardian  was  ineligible,  another  could  be  ap- 
pointed without  vacating  first;  Levy  v.  Riley,  4  Or.  396,  holding 
sale  by  disqualified  administrator  not  absolutely  void;  McPherson  v. 
Cunliff,  11  S.  &  R.  430,  14  Am.  Dec.  651,  holding  good  a  decree  of 
court,  though  heirs  were  not  parties,  and  plaintiff  was  estopped  from 
denying  it. 

Executors  and  administrators. —  Appointment  of  administrator 
by  court  without  jurisdiction   is  void,  p.  28. 

Rule  applied  in  Scott  v.  McNeal,  154  U.  S.  40,  42,  38  L.  899,  900, 

14  S.  Ct.  1110,  1111;  Stevenson  v.  Superior  Court,  62  Cal.  62;  Thomas 
V.  People,  107  111.  522,  525,  47  Am.  Rep.  459,  462;  Burns  v.  Van 
Loan,  29  La.  Ann.  564;  Springer  v.  Shavender,  116  N.  O.  16,  47  Am. 
St  Rep.  792,  21  S.  E.  399;  Devlin  v.  Commonwealth,  101  Pa.  St.  277, 
47  Am.  Rep.  712;  D'Arusment  v.  Jones,  4  La,  354,  40  Am.  Rep. 
13;  Melia  v.  Simmons,  45  Wis.  338,  30  Am.  Rep.  747,  all  holding 
administration  of  estate  of  a  living  person  is  void.  Cited  in  Lavin 
V.  Bank,  18  Blatchf.  36,  1  Fed.  674,  holding  payment  to  ad- 
ministrator appointed  under  statute,  where  party  has  been  absent, 
etc.,  is  no  defense  in  action  by  creditor;  United  States  v.  Payne, 
4  Dill.  389,  F.  C.  16,014,  holding  grant  of  letters  on  estate  of  Indian 
void;  Jochumsen  v.  Savings  Bank,  3  Allen,  93,  allowing  person  to 
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recover  deposit,  though  it  had  been  paid  to  administrator;  Roderigas 
V.  Savings  Institution,  76  N.  Y.  320,  322,  32  Am.  Rep.  311,  312, 
where  63  N.  Y.  469,  20  Am.  Rep.  562,  is  distinguished,  and  holding 
letters  received  by  administratrix  from  clerk  on  petition  upon  Infor- 
mation void;  Blakely  v.  Frazier,  20  S.  G.  155,  declaring  that  ap- 
pointment by  Probate  Court  of  executor  not  nominated  In  the  will 
is  a  nullity.  Cited,  arguendo,  In  Hamilton  v.  Brown,  161  U.  S.  267, 
40  L.  697,  16  S.  Gt  589.  See  also  notes  in  33  Am.  Dec.  239;  73  Am. 
Dec.  126;  79  Am.  Dec.  66;  27  Am.  Rep.  286;  30  Am.  Rep.  748,  749, 
752,  and  47  Am.  Rep.  465,  on  general  subject 

Denied  in  Roderigas  v.  Savings  Institution,  63  N.  Y.  469,  20  Am. 
Rep.  562,  holding  that  money  being  paid  to  administrator  is  a  bar 
to  an  action. 

Execution. —  No  title  passes  by  a  levy  under  a  Judgment,  void 
because  obtained  against  one  as  administrator  who  is  not  such  in 
fact,  pp.  29,  30. 

Executors  and  administrators. —  Executor  who  absents  himself 
from  the  State  is  still  bound  to  perform  all  his  duties,  p.  22. 

Rule  applied  in  Edmonds  v.  Crenshaw,  14  Pet  169,  10  L.  404, 
holding  that  the  removal  of  an  executor  from  the  State  does  not 
disqualify  him  from  continuing  to  execute  his  trust 

Miscellaneous.— Cited  dissenting  opinion,  May  v.  May,  7  Fla. 
231;  Hatch  v.  White,  2  GalL  162,  F.  G.  6,209;  Walker  v.  Torrance, 
12  Ga.  607,  but  without  particular  application. 

8  Gr.  80-35,  3  L.  478,  VAN  NESS  v.  FORREST. 

Bills  and  notes. —  Note  payable  to  A.  B.,  as  president  of  a  com- 
pany. Is  suable  by  A.  B.,  in  his  own  name,  though  the  proceeds  be- 
long to  the  company,  p.  34. 

The  case  is  cited  to  this  point  and  the  rule  applied  as  follows: 
Bank  of  United  States  v.  Lyman,  1  Blatchf.  306,  F.  C.  924,  20  Vt. 
675,  holding  parol  evidence  inadmissible  to  show  who  is  real  party 
in  interest  to  a  promissory  note;  Pacific  Guano  Go.  v.  Holleman,  4 
Woods,  464,  12  Fed.  62,  holding  proof  admissible  to  show  principal 
is  owner  of  note,  and  he  may  sue  in  his  own  name;  Coursly  v. 
Baker,  7  Harr.  &  J.  32,  heading  note  given  In  individuars  name  for 
partnership  debt  may  be  sued  on  by  him;  Hymer  v.  IJams,  56  Md. 
473,  holding  that  where  note  was  given  in  name  of  treasurer,  suit 
should  be  brought  in  his  name;  as  also  Haynes  v.  Covington,  13 
S.  &  M.  412,  where  note  was  made  payable  to  president  of  board; 
Underbill  v.  Gibson,  2  N.  H.  357,  where  note  was  to  agent  of  cor- 
poration; Hunt  V.  Van  Alstyne,  25  Wend.  611,  where  action  was  in 
name  of  president,  plea  as  to  illegality  of  corporation  not  good. 
See  also  note  in  12  Am.  Dec.  710,  715,  on  general  subject.  Cited 
in  Blanchard  y.  Ely,  21  Wend.  345,  34  Am.  Dec.  252,  arguendo. 

38 
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Partnership.— Rule  prohibiting  one  partner  suing  another  does 
not  apply  where  a  note  was  given  by  one  partner  to  an  iurliTldtial 
partner,  p.  34. 

Cited  and  rule  applied  in  Lyon  v.  Malone,  4  Port  500,  holding 
where  one  partner  after  dissoMtion  pays  firm's  debts,  he  may  sue 
others;  Grigsby  v.  Nance,  3  Ala.  351,  holding  partner  may  sue  on 
note  given  as  part  of  capital  stock;  Huyck  v.  Meador,  24  Ark.  IfH, 
holding  that  in  transactions  not  connected  with  the  partnership 
partners  stand  as  individuals;  Caswell  v.  Cooper,  IS  111.  535,  holding 
one  partner  can  sue  on  note  received  after  dissolution  for  sale  of 
goods  to  another;  dissenting  opinion,  Causten  v.  Burke,  2  Harr. 
&  Gill,  302,  18  Am.  Dec.  299,  majority  holding  one  partner  cannot 
sue  for  work  done  on  account  of  partnership;  Cook  v.  Canny,  95 
Mich.  401,  55  N.  W.  987,  holding  one  partner  can  sue  another  upon 
agreement  in  partnership  articles;  Gibson  v.  Moore,  6  N.  H.  554, 
holding  partner  can  sue  on  award  for  general  balance;  Gridley  v. 
Dole,  4  N.  Y.  492,  holding  one  partner  can  sue  on  note  received 
after  dissolution;  Crater  v.  Bininger,  45  N.  Y.  548,  holding  partner 
can  sue,  if  obligation,  though  relating  to  partnership,  is  distinct; 
Wilson  V.  Wilson,  26  Or.  258,  38  Pac.  188,  holding  partner  can  sue 
another  on  note  given  for  particular  items;  Collamer  v.  Foster,  26 
Vt  759,  holding  one  partner  can  sue  on  express  agreement  on  dis- 
tinct matter;  W^illis  v.  Barron,  143  Mo.  457,  65  Am.  St.  Rep.  676, 
45  S.  W.  290,  holding  one  partner  can  sue  another  to  compel  him 
to  pay  his  share  of  a  partnership  note. 

Pleading.—  Where  defense  is  matter  of  fact  In  denial  of  contract 
alleged,  it  amounts  to  the  general  issue,  p.  85. 

Cited  in  Little  v.  Bolles,  12  N.  J.  L.  174,  holding,  under  statute, 
that  the  defendant  cannot  give  notice  of  special  matter  when  gen- 
eral issue  is  proper  plea. 

8  Or.  36-39.  3  L.  479,  BANK  OF  ALEXANDRIA  v.  HERBERT. 

Trustee  of  an  Insolvent  debtor  represents  the  creditors  and  is 
not  bound  by  irregularly  recorded  mortgage,  though  debtor  would 
be,  p.  39. 

Principle  applied  in  Casey  v.  Cavaroc,  96  U.  S.  489,  24  L.  788, 
holding  pledgee  cannot  recover  from  receiver  of  pledgor,  when 
there  was  no  change  of  possession.  Cited,  arguendo,  in  McGuire  v. 
Briscoe,  16  Fed.  Oas.  138. 

DisUnguished  in  HaskiU  v.  Sevier,  25  Ark.  161,  162,  holding  ir- 
regularly recorded  mortgage  good  against  administrator  of  mort- 
gagor. 

8  Cr.  39-60,  3  L.  481,  MARCARDIER  v.  CHESAPEAKE  INS.  CO. 
Admiralty.—  A  charter-party  for  a  cargo  of  a  vessel  is  mere  con- 
tract of  affreightment  sounding  in  covenant,  and  the  freighter  la 
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not  responsible  as  owner  where  the  general  owner  retains  pos- 
session, command  and  navigation,  p.  50. 

The  following  citing  cases  affirm  and  apply  this  principle:  Reed 
V.  United  States,  11  Wall.  601,  20  L.  220,  where  vessel  was  ordered 
by  government  to  talte  a  cargo,  but  master  was  in  command  and 
possession,  held,  he  and  not  the  government  was  the  owner;  Leary 
v.  United  States,  14  Wall.  611,  20  L.  756,  if  owner  retains  com- 
mand and  possession,  he  is  still  liable  as  owner;  Shaw  v.  United 
States,  93  U.  S.  241,  23  L.  881,  Is  to  the  same  effect;  United  States 
V.  Shea,  152  U.  S.  187,  38  L.  406,  14  S.  Ct.  521,  where  government 
was  to  have  control  of  vessel  for  stated  time,  held  to  be  only  a 
special  owner;  Donahoe  v.  Kettrell,  1  Cliff.  138,  F.  O.  3,080,  where 
owner  Is  to  furnish  men  and  have  control.  It  Is  a  mere  letting;  as 
also  in  effect  Richardson  v.  Winsor,  3  Cliff.  399,  F.  O.  11,795;  Webb 
V.  Pelrce,  1  Curt.  106,  F.  C.  17,320,  if  master  is  to  have  possession 
and  navigation  of  vessel,  he  Is  liable  as  owner;  Kleine  v.  Catara, 
2  Gall.  76,  F.  C.  7,869,  holding  If  ship  is  to  be  navigated  at  expense 
of  owner,  charterer  is  not  owner  for  voyage;  Hill  v.  Steamer 
Gold^  Gate,  Newb.  314,  F.  0.  6,492,  if  charterers  are  to  have  pos- 
session and  control,  they  are  the  owners;  as  also  in  Eames  v. 
Cavaroc.  Newb.  530,  F.  C.  4,238;  The  Ship  Panama,  Olcott,  362,  F. 
C.  10,703,  holding  agent  purchasing  ship  and  furnishing  money  not 
owner,  though  bill  of  sale  is  In  his  name;  The  Schoouer  Volunteer, 
1  Sumn.  568,  F.  C.  16,991,  and  Kerry  v.  Marine  Co.,  121  Cal.  568, 

06  Am.  St.  Rep.  65,  54  Pac.  90,  holding  general  owner  will  be  deemed 
owner  for  the  voyage,  notwithstanding  charter-party.  If  he  retains 
control;  as  also  in  Certain  Logs  of  Mahogany,  2  Sumn.  595,  596, 
F.  C.  2,559;  Ship  Nathaniel  Hooper,  3  Sumn.  577,  F.  O.  10,032,  and 
Palmer  v.  Gracie,  4  Wash.  120,  F.  C.  10,692.  Cited  and  rule  applied 
in  Perkins  v.  Hill,  2  Wood.  &  M.  165,  F.  O.  10,987,  holding  freight 
should  be  paid  to  charterer,  even  If  owner  mans  vessel;  The  Aber- 
foyle.  Abb.  Admr.  250,  F.  C.  16,  construing  the  charter-party  to  be 
an  affreightment  for  the  voyage;  T.  A.  Goddard,  12  Fed.  178,  hold- 
ing owners  of  a  chartered  vessel,  retaining  control  of  her  naviga- 
tion, are  liable  to  injuries  to  cargo,  because  of  dangerous  goods 
taken  aboard;  Scull  v.  Raymond,  18  Fed.  550,  holding  pari  owner 
excluded  from  participation  in  management  not  liable  for  col- 
lision; L.  L.  Lamb,  31  Fed.  32,  holding  where  owner  went  with 
vessel,  but  charterers  were  to  pay  crew,  latter  had  lien  on  ship 
for  wages;  The  Terrier,  73  Fed.  267,  holding  where  owner  appoints 
officers  and  crew  and  retains  control,  he  Is  liable  as  owner;  as  also 
in  Bramble  v.  Culmer,  78  Fed.  502,  42  U.  S.  App.  .S03,  holding 
charterers  not  liable  for  loss  of  vessel  through  negligence  of  pilot 
hired  by  them;  Hayes  v.  Campbell,  55  Cal.  425,  36  Am.  Rep.  46. 
holding  owner  of  chartered  vessel  has  lien  on  cargo;  Slark  v.  Broom, 

7  La.  Ann.  341,  holding  owners  liable;  State  v.  Baltimore,  etc.,  Co., 
13  Md.  189,  holding  general  owner  retaining  poe«sesslon  and  I'outrul 
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Is  the  owner;  Pickuian  v.  Woods,  6  Pick.  254,  holdlnj^  where  char- 
tei*er  appointed  master,  but  owner  victualed  and  manned  her,  hitter 
had  no  lien;  Adams  y.  Homeyer,  45  Mo.  550,  100  Am.  Dec.  393, 
where  owner  reserved  rent  but  gave  up  all  control,  charterer  Is 
owner  for  the  term;  to  same  effect  Glarkson  v.  Edes,  4  Cow.  47(J, 
478,  480,  holding  general  owner  had  lien  on  freight;  Hagar  v.  Clark, 
78  N.  T.  51,  holding  charter-party  a  contract  of  affreightment; 
Schooner  Argyle  v.  Worthlngton,  17  Ohio,  465,  where  owner  fur- 
nished master  and  crew.    See  also  note  In  13  Am.  Dec.  89. 

Marine  inaurance.— To  justify  abandonment  for  technical  total 
loss  on  ground  of  deterioration  in  value  of  cargo,  the  deterioration 
must  be  of  a  moiety,  excluding  memorandum  articles,  p.  49. 

Cited  and  principle  applied  as  follows:  Moreau  v.  United  States 
Ins.  Co.,  1  Wheat  228,  4  L.  78,  declaring  Insurer  of  memorandum 
articles  is*  never  liable  for  total  loss,  where  part  have  reached 
destination;  Humphreys  v.  Union  Ins.  Co.,  3  Mason,  443,  F.  C. 
6,871,  holding,  even  If  all  of  one  article  is  lost.  Insurers  not  liable 
for  total  loss  under  memorandum  clause;  Robinson  v.  Insurance 
Co.,  8  Sumn.  224,  F.  C.  11,949,  holding  there  must  be  a  total  loss  of 
cargo;  Washburn  v.  Insurance  Co.,  82  Fed.  297,  holding  under- 
writers not  liable  for  constructive  total  loss,  under  warranty 
against  partial  loss;  Woodside  v.  Canton  Ins.  Office,  84  Fed.  284, 
where  clause  was  construed  as  a  severable  contract,  and  insured 
recovered  for  each  ai^ticle  lost;  Williams  v.  Insurance  Co.,  54  CaL 
451,  35  Am.  Rep.  79,  holding  total  loss  does  not  mean  extinction; 
Poole  V.  Insurance  Co.,  14  Conn.  60,  holding  there  was  a  tcttal  loss, 
where  goods  couldn't  reach  destination;  Brooke  v.  Insurance  Co., 
4  Mart  (La.)  (N.  S.)  641,  holding  under  memorandum  clause  in- 
surers are  liable  only  for  a  total  loss;  Brooke  v.  Insurance  Co.,  5 
Mart  (La.)  (N.  S.)  536,  541,  holding  that  a  constructive  loss  is 
excluded  in  all  memorandum  articles;  Willard  v.  Insurance  Co., 
24  Mo.  566,  holding  there  can  be  no  recovery  on  freight  insured 
against  "total  loss,"  in  case  of  constructive  total  loss;  Wain  v. 
'Lhompson,  9  S.  &  R  120,  11  Am.  Dec.  677,  holding  same  as  to 
loss  of  profits  insured.  And  see  note  to  2  Am.  Dec.  179.  Cited  also 
in  Mayo  v.  India  M.  Ins.  Co.,  152  Mass.  176,  23  Am.  St  Rep. 
817,  25  N.  E.  81;  Heebner  v.  Insurance  Co.,  10  Gray,  135,  137,  69 
Am.  Dec.  310,  311;  Insurance  Co.  Glasgow,  9  Mo.  420  (415),  but 
without  particular  application  to  the  point  at  issue. 

Distinguished  in  Insurance  Go.  v.  Fogarty,  19  Wall.  643,  22  L. 
218,  holding  machinery  a  total  loss,  though  of  value  as  old  Iron. 

Barratry. —  Master,  being  owner,  cannot  commit  barratry,  p.  50. 

Rule  applied  In  Wilson  v.  Insurance  Co.,  12  Gush.  365,  59  Am. 
Dec.  191,  holding  master,  part-owner,  cannot  commit  barratry. 
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8  Cr.  50-52,  3  L.  484,  HALL  v.  LEIGH. 

Joint  owners  consigning  goods,  each  giving  direction  for  his  share, 
may  individually  sue  consignee,  p.  52. 

Cited  and  rule  applied  in  Shipman  v.  Mining  Co.,  158  U.  S.  362, 
30  L.  1017,  15  S.  Ct.  888,  where  three  parties  contracted  to  ship  coal, 
rendering  separate  bills,  contract  was  held  several;  Jewett  v. 
Cunard,  3  Wood.  &  M.  321,  F.  C.  7,310,  holding  separate  action  could 
be  maintained,  where  there  is  a  separate  interest  and  consideration; 
Gray  v.  Buck,  78  Me.  478,  7  Atl.  16,  holding  same  where  one  owner 
collects  all  the  insurance  on  vessel;  Parker  v.  Elder,  11  Humph. 
548,  holding  where  one  joint  party  has  been  paid,  other  may  sue 
alone.  Cited,  generally,  in  Welch  v.  Insurance  Co.,  23  W.  Va.  311, 
and  Scott  v.  McKinney,  08  Mass.  348. 

Distinguished  in  Suydam  v.  Combs,  15  N.  J.  L.  135,  holding  where 
two  parties  delivered  a  horse  to  be  sold,  their  action  for  price  was 
Joint;  Angus  v.  Robinson,  50  Vt.  580,  50  Am.  Rep.  760,  8  Atl.  400, 
holding  settlement  with  one  joint  contractor  is  not  a  severance,  un- 
less all  parties  agree  to  it 

8  Cr.  53,  54,  3  L.  485,  ALEXANDRIA  v.  PRESTON. 

Taxes. —  Purchaser  of  property  In  District  of  Columbia  is  not 
liable  for  taxes  assessed  prior  to  his  purchase,  p.  54. 

No  citations. 

8  Cr.  55-50.  3  L.  486,  PLEASANTS  v.  MARYLAND  INS.  CO. 

Marine  insurance. —  In  adjusting  loss  of  cargo  under  policies 
in  only  one  of  which  the  Invoice  ruble  is  valued,  the  whole  cargo 
should  be  estimated  in  dollars,  p.  57--50. 

Miscellaneous  citations.— Cited  to  no  point  decided  by  main 
case  in  Insurance  Co.  v.  Sugar  Ref.  Co.,  87  Fed.  404. 

8  Cr.  60-66,  8  L.  487,  McCALL  v.  MARINE  INS.  CO. 

Marine  insurance. —  Insurance  against  unlawful  arrests,  re- 
straints and  detainments  is  not  infringed  by  restraint  from  entering 
a  blockaded  port,  because  that  is  not  an  unlawful  restraint,  p.  66. 

No  citations. 

8  Cr.  66-70,  8  L.  400,  SMITH  v.  EDRINGTON. 

Wills. —  In  Virginia,  after-acquired  realty  does  not  pass  under 
will,  unless  such  was  the  clearly  expressed  intention  of  testator, 
p.  70. 

Rule  applied  in  Carroll  v.  Carroll,  16  How.  284,  14  L.  040,  holding 
after-acquired  lands  did  not  pass;  Meador  v.  Sorsby,  2  Ala.  716, 
86  Am.  Dec.  433,  holding  after-acquired  land  does  not  pass  by  gen- 
eral devise;  Gibbon  v.  Gibbon,  40  Ga.  577,  holding  under  code,  after- 
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acquired  land  does  not  pass  under  will  made  before  code;  Walton  v. 
Walton,  7  J.  J.  Marsh  ^9,  holding  after-acquired  slaves  passed  by 
will,  where  it  was  testf^ tor's  intention;  Warner  v.  Swearingen,  6 
Dana  (Ky.),  199,  holding  there  was  no  intention  to  devise  after- 
acquired  realty;  Floumoy  v.  Floumoy,  1  Bush  (Ky.),  523,  holding, 
if  nothing  in  will  to  show  intention  to  devise  after-acquired  land, 
it  will  not  pass;  Williams  v.  Nelf,  1^2  Pa.  St.  335,  holding  where 
one  devised  all  property  to  children,  share  of  child  dying  before 
testator  went  to  heirs;  Waterman  v.  Greene,  12  R.  I.  485,  query, 
whether  statute  applies  to  wills  executed  before  its  enactment; 
Raines  v.  Barker,  13  Gratt  131,  67  Am.  Dec.  7G4,  holding  after- 
acquired  land  did  not  pass.  See  valuable  note  on  this  point  in  57 
Am.  Dec.  144. 

Distinguished  in  Hardenbergh  v.  Ray,  151  U.  S.  12G,  38  L.  S7,  14 
S.  Ct.  309,  holding  after-acquired  lands  did  pass;  Hardenbergh  v. 
Ray,  13  Sawy.  165,  33  Fed.  817,  and  McClasky  v.  Barr,  54 
Fed.  786,  787,  797,  holding  after-acquired  land  passed  under  a 
clause  devising  *'  all  his  property;"  Wynne  v.  Wynne,  23  Miss.  256, 
57  Am.  Dec.  142,  holding  after-acquired  land  passed,  though  will 
was  executed  before  passage  of  statute. 

8  Cr.  70,  71,  3  L.  491,  BEALB  v.  THOMPSON. 

Evidence. —  Deposition  opened  out  of  court  is  inadmissible,  p.  71. 

Cited,  Roscius,  Brown,  444,  F.  O.  12,Oi2,  refusing  to  admit  de- 
position opened  out  of  court;  Shank wiker  v.  Reading,  4  McLean, 
241,  F.  C.  12,704,  holding,  if  certificate  does  not  state  deposition  was 
retained  by  judge,  it  is  inadmissible;  Phelps  v.  City  of  Panama,  1 
Wash.  Tr.  616,  holding  where  clerk  filed  deposition  without  order 
of  court.  It  was  inadmissible. 

8  Cr.  72-74,  3  L.  491,  CLBMENTSON  v.  WILLIAMS. 

Statute  of  limitationB.— Acknowledgment  of  original  Justice  of 
claim  insufficient  to  revive  a  debt.  Acknowledgment  must  go  to 
fact  that  claim  Is  still  due.  Accordingly,  partner's  statement  after 
dissolution,  that  he  has  not  paid  a  debt,  will  not  remove  bar  of 
statute,  p.  74. 

The  following  citing  cases  rely  upon  this  holding,  and  apply  it  in 
their  decisions:  Wetzell  v.  Bussard,  11  Wheat.  314,  6  L.  4«.3,  holding 
acknowledgment  must  be  unqualified;  Thompson  v.  Peter,  12  Wheat. 
567,  6  L.  731,  holding  acknowledgment  by  personal  representative 
will  not  revive  debt;  Bell  v.  Morrison,  1  Pet  301,  7  L.  179,  holding 
same  as  to  acknowledgment  of  partner,  after  dissolution;  Moore 
v.  Bank  of  Columbia,  6  Pet  91,  8  L.  331,  holding  that  in  addition 
to  acknowledgment  there  must  be  a  promise  to  pay;  Shepherd  v. 
Thompson,  122  U.  S.  235,  236,  30  L.  1157,  7  S.  Ct  1231,  1232,  holding 
where  Intention  of  instrument  was  that  property  should  be  applied 
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to  debts,  it  did  not  revive  personal  liability;  Nlcholls  v.  Warfield,  2 
Cr.  C.  C.  429,  F.  O.  10,234,  holding  conditional  promise  will  not 
revive  debt;  Jenlsins  v.  Boyle,  2  Cr.  C.  C.  120,  F.  C.  7,262,  holding 
that  an  acknowledgement  accompanied  with  refusal  to  pay  will  not 
remove  bar;  Bispham  v.  Patterson,  2  McLean,  90,  F.  C.  1,441,  hold- 
ing admission  of  one  partner,  after  dissolution,  does  not  bind  firm; 
in  Wilson  v.  Torbert,  3  Stew,  306,  21  Am.  Dec.  637,  is  to  the  same 
effect;  St.  John  v.  Garrow,  4  Port  226,  29  Am.  Dec.  281,  admission 
that  a  liability  exists  held  sufficient;  Crawford  v.  Childress,  1  Ala. 
488,  holding  verbal  acknowledgment  will  not  prevent  its  running 
against  a  bond;  Lowther  v.  Chappell,  8  Ala.  355,  42  Am.  Dec.  643, 
holding  admission  of  maker  will  not  revive  debt  as  against  surety; 
Biscoe  V.  Jenkins,  10  Ark.  116,  holding  part  payment  by  one  joint 
debtor  will  not  revive  debt  as  against  other;  Brown  v.  State  Bank, 
10  Ark.  136,  holding  express  written  acknowledgment  of  its  exist- 
ence revives  debt;  Cooper  v.  Wood,  1  Colo.  App.  106,  27  Pac.  886, 
holding  no  acknowledgment  of  surviving  partner,  made  after  death 
of  co-partner,  will  revive  debt  against  the  estate;  Lord  v.  Shaler,  3 
Conn.  133,  8  Am.  Dec.  161,  holding  its  acknowledgment  as  a  sub- 
sisting debt  takes  it  out  of  the  statute;  Bound  v.  Lathrop,  4  Conn. 
339,  10  Am.  Dec.  148,  holding  that  acknowledgment  of  one  joint 
maker  of  note  revives  It  as  to  all;  Marshall  v.  Dalliber,  5  Conn. 
486,  holding  an  untrue  declaration  of  payment  not  an  acknowledg- 
ment; De  Forest  v.  Hunt,  8  Conn.  185,  holding  unqualified  acknowl- 
edgment removes  bar;  Colt  v.  Tracy,  8  Conn.  277,  20  Am.  Dec.  113, 
holding  an  acknowledgment  by  a  joint  debtor,   long  after  their 
separation  and  for  his  advantage,  will  not  remove  bar;  Dickinson 
V.  McCamy,  5  Ga.  488,  48  Am.  Dec.  299,  holding  acknowledgment 
of  note  and  claim  of  discharge  will  not  take  case  out  of  the  statute; 
Dawson  v.  Godkins,  28  6a.  312,  holding  new  promise  is  governed 
by  same  statute  as  original  demand;  Chambers  v.  Garland,  3  G. 
Greene,  323,  holding  a  promise  to  pay  made  to  avoid  litigation,  not 
an  acknowledgment;  Penley  v.  Waterhouse,  3  Iowa,  440,  holding 
there  must  be  an  acknowledgment  of  a  subsisting  debt,   and  a 
promise  to  pay  It    As  also  in' Head  v.  Manner,  5  J.  J.  Marsh.  261; 
Perley  v.  Little,  3  Me.  101,  holding  a  conditional  acknowledgment 
insufficient;  Peavey  v.  Brown,  22  Me.  103,  holding  a  promise  to 
renew  a  note  and  appointing  a  time  for  it,  a  sufficient  acknowledg- 
ment; Johnston  v.  Hussey,  89  Me.  495,  36  Atl.  994,  holding  acknowl- 
edgment by  statute,  must  be  in  writing;  Llngan  v.  Henderson,  1 
Bland  Ch.  278,  holding  an  acknowledgment  to  take  joint  debt  out 
must  be  equivalent  to  a  renewal  by  all;  Stockett  v.  Locke,  8  Md. 
380,  holding  acknowledgment  of  debt  and  resistance  of  payment  will 
not  remove  bar  of  statute.    As  also  in  the  following:  Bangs  v.  Hall, 
2  Pick.  377,  13  Am.  Dec.  442;  Ten  Byck  y.  Wing,  1  Mich.  45,  46,  47; 
Davidson  v.  Morris,  5  S.  &  M.  572,  and  McLean  v.  Thorp,  4  Mo. 
259;  Leach  v.  Asher,  20  Mo.  App.  660,  holding  part  payment  by 
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trustee  does  not  arrest  ninnlng  of  statute  as  to  residue  of  debt; 
Farmer  v.  Stewart,  2  N.  H.  ©9,  holding  where  there  Is  a  submission 
to  arbitrators,  surety  need  not  be  notified  of  their  sitting;  Belles  v. 
BeUes,  12  N.  J.  L.  347,  holding  if  anything  is  said  to  repel  the 
presumption  of  a  promise  to  pay,  acknowledgment  is  insufficient; 
Gulick  V.  Turnpike  Co.,  14  N.  J.  L.  548,  holding  defendant  does  not 
waive  statute  by  setting  up  outiawed  accounts;  Sands  v.  Gelston, 
15  Johns.  521.  holding  submitting  to  arbitration,  but  denying  claim, 
not  a  sufficient  acknowledgment;  Roosevelt  v.  Mark,  6  Johns.  Ch. 
290,  holding  any  payment  or  act  of  assignee  insufficient  to  revive; 
Stafford  v.  Bryan,  1  Paige  Ch.  243,  holding  claim  barred;  Henry  v. 
Root,  33  N.  Y.  531,  holding  infant's  exercising  acts  of  ownership 
over  land  after  majority  is  a  ratification;  Searight  v.  Craighead,  1 
Pen.  &  Watts,  138,  holding  acknowledgment  by  partner,  after  dis- 
solution, does  not  revive  debt  as  against  others;  Fries  v.  Boisselet, 

9  Serg.  &  R  132,  11  Am.  Dec.  685,  holding  a  qualified  acknowledg- 
ment insufficient;  also  Eckert  v.  Wilson,  12  Serg.  &  R  397;  Levy  v. 
Cadet,  17  Serg.  &  R.  129,  17  Am.  Dec.  653,  holding  acknowledgment 
by  partner,  after  dissolution,  does  not  revive  debt  against  otiiers; 
Montgomery  v.  Montgomery,  Rich.  Eq.  Cas.  76,  holding  claim  barred; 
Russell  V.  Gass,  Mart.  &  Y.  273,  holding  a  promise  to  settie  by  the 
books  of  the  plaintiff  is  an  insufficient  acknowledgment;  Steel  v. 
Matthews,  7  Yerg.  315,  holding  part  payment  Insufficient;  Belote  v. 
Wynne,  7  Yerg.  541,  holding  admission  with  refusal  to  pay  insuffi- 
cient; Kuhn  V.  Mount  13  Utah,  115,  44  Pac.  1038,  holding  promise  to 
pay  on  contingency  will,  on  proof  the  contingency  has  happened,  bar 
the  debt;  Hayes  v.  Morse,  8  Vt  319,  holding  indorsement  of  pay- 
ment insufficient;  Farmers*  Bank  v.  Clarke,  4  Leigh  (Va.),  606, 
holding  conditional  promise,  without  performance  of  condition,  in- 
sufficient; Aylett  y.  Robinson,  9  Leigh  (Va.),  52,  holding  a  promise 
"  to  settle,"  insufficient;  as  also  in  Sutton  v.  Burruss,  9  Leigh  (Va.), 
384,  33  Am.  Dec.  247;  Rowe  v.  Marchant,  86  Ya.  181,  9  S.  E.  996, 
where  the  acknowledgment  was  held  sufficient 

Cited  also,  but  without  particular  application,  in  dissenting 
opinion,  Campbell  v.  Holt  115  U.  S.  632,  29  L.  488,  6  S.  Ct  215; 
Beard  v.  Smith,  6  T.  B.  Mon.  491;  Kegler  v.  Miles,  1  Mart  &  Y.  428, 
17  Am.  Dec.  821;  Stubblefield  v.  McAuliff,  55  Pac.  638,  holding  pay- 
ments on  mortgage  note  by  husband  did  not  keep  alive  his  wife's 
original  liability  thereon. 

Distinguished  in  Warner  v.  Allee,  1  Del.  Ch.  54,  holding  payments 
by  a  surviving  partner  take  debt  out  of  the  statute. 

Statute  of  limitatlona  is  entitied  to  same  respect  as  other  statute, 
and  should  not  be  explained  away,  p.  74. 

Cited  in  United  States  v.  Wilder,  13  Wall.  256,  20  L.  682,  holding 
statute  of  limitations  is  to  be  enforced;  The  Sam  Slick,  2  Curt  485, 
F.  O.  12,282,  holding  court  cannot  except  a  case  from  statute; 
MerrlU  v.  Town  of  Monticello,  66  Fed.  166,  holding  action  m  con- 
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Btructive  trust  barred;  Hale  v.  Lawrence,  21  N.  J.  L.  743,  47  Am. 
Dec.  206,  holding  where  cause  of  action  arose  out  of  the  State,  and 
both  parties  were  then  nonresidents,  it  is  barred;  Faysoux  v.  Prather, 

I  Nott  &  McG.  305,  9  Am.  Dec.  698,  holding,  when  statute  has  begun 
to  run,  no  subsequent  disability  can  stop  it. 

8  Or.  75-84,  8  L.  492,  GRACIB  v.  MARINE  INS.  CO. 

Marine  insurance.—  Policy  on  goeds  from  Baltimore  to  Leghorn 
Is  satisfied  upon  the  landing  of  the  goods  at  the  Lazaretto  under 
the  usage  of  trade,  p.  83. 

Cited  and  applied  In  Hostetter  v.  Park,  137  U.  S.  40,  34  L.  .572, 

II  S.  Ct.  4,  holding  touching  at  port  out  of  course,  if  within  general 
usage,  is  no  deviation;  Constable  v.  Steamship  Co.,  154  V.  S.  66,  38 
L.  912,  14  S.  Ct  1068,  holding  berthing  of  ship  at  a  pier  not  her  own 
is  not  a  deviation;  Mobile,  etc.,  Ins.  Co.  y.  McMillan,  27  Ala.  102, 
holding  port  of  New  Orleans,  in  marine  policy,  means  uau.il  place 
of  landing  goods  on  wharf  at  Lake  Ponchartrain  (also  cites  Oracle 
V.  Maryland  Ins.  Co.,  8  Cr.  84,  3  L.  405).  Cltod  in  The  Gn/.olle,  5 
Hughes,  395,  11  Fed.  432,  admitting  evidence  of  usage  in  construing 
charter;  as  also  in  Bradstreet  v.  Heron,  Abb.  Adm.  211,  F.  O. 
1,792,  construing  bill  of  lading;  Hostetter  v.  Gray,  11  Fed.  181,  and 
Devato  V.  Barrels  of  Plumbago,  20  Fed.  517,  as  to  place  of  delivery. 
Cited,  arguendo,  in  Mansur  v.  Marine  Ins.  Co.,  12  Gray,  524. 

Distinguished  In  Heam  v.  Insurance  Co.,  3  Cliff.  326,  F.  O.  6,301, 
holding  evidence  of  usage  inadmissible,  when  terms  of  policy  are 
precise  and  clear. 

8  Cr.  84-93,  3  L.  496,  RICHARDS  v.  MARYLAND  INS.  CO. 

Statute  of  limitations.— Failure  of  executor  of  an  assignee  to 
prosecute  a  suit  begun  by  the  assignee  in  his  lifetime  amounts  to 
an  abandonment,  and  the  statute  of  limitations  begins  to  run  again 
against  the  claim,  pp.  92,  93. 

Cited  an^  rule  applied  in  Bauserman  v.  Blunt,  147  U.  S.  657,  37 
L.  320,  13  S.  Ct  471,  holding  statute  stopped  by  death  of  debtor 
for  a  reasonable  time  so  administrator  may  be  appointed;  Rhea  v, 
Rhea,  54  Ala.  70,  holding,  unless  appeal  is  prosecuted  within  time 
allowed,  it  Is  barred;  Doe  ex  dem.  Cofer  v.  Flanagan,  1  Ga.  542, 
holding  statute  does  not  run  against  administrator  until  grant  of 
letters;  Adams  v.  Davis,  47  Ga.  341,  declaring  statute  should  be 
construed  stilctly;  Baker  v.  Baker,  13  B.  Mon.  409,  holding  where 
suit  abates  by  death  of  party,  under  statute,  it  may  be  commenced 
again  within  a  year,  such  time  being  without  the  statute  of  lim- 
itations; Hernandez  v.  Montgomery,  2  Mart.  (La.)  (N.  S.)  433,  pre- 
scription does  not  run  against  him  who  cannot  sue;  Rellly  v. 
Chouquette,  18  Mo.  226,  holding  statute  does  not  begin  to  run 
against  a  town  until  It  is  incorporated  and  thus  has  capacity  to 
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flue;  Sanford  v.  Sanford,  62  N.  Y.  555,  holding  statute  will  not  cease 
mnnlng  between  death  and  grant  of  letters,  except  by  statute; 
Taylor  v.  Thorn,  29  Ohio  St.  574,  holding  statute  does  not  run  against 
creditors,  after  allowance  of  cUiinis  by  executor;  Barino  v.  M'Gee, 
8  McGord  (S.  0.))  453,  where  plaintiff  was  nonsuited  for  laches,  his 
right  was  held  to  be  barred;  Anderson  v.  Bedford,  4  Ck)ld.  470, 
holding  action  barred  where  suit  was  dismissed  for  champei*ty: 
Brown  v.  Brown,  14  Lea,  292,  holding  action  not  barred,  where 
plaintiff  cannot  sue.  Cited  generally  in  Beard  v.  Smith,  6  T.  B. 
Mon.  491.    And  see  note  In  65  Am.  Dec.  594. 

Statute  of  llmitationB.—  Object  of  It  is  to  secure  the  individual 
against  the  machinations  of  dishonesty  when  attempted  under  the 
advantages  attendant  upon  lapse  of  time,  loss  of  papers  and  death 
of  witnesses,  p.  93. 

Miscellaneous  citations.— Cited,  but  not  in  point.  In  Louisville, 
etc.,  R.  R.  Co.  V.  County  Court,  1  Sneed,  670;  Life  Association  ▼. 
Goode,  71  Tex.  97,  8  S.  W.  640;  Balch  v.  Blagge,  157  Mass.  148,  31 
N.  E.  765.  Cited  also  in  Hoguet  v.  Wallace,  28  N.  J.  L.  526,  con- 
struing a  remedial  statute  liberally. 

8  Or.  94-98,  3  L.  499,  CROWELL  v.  McPADON. 

Embargo  officer  detaining  a  vessel  in  the  honest  belief  that  there 
was  intention  to  evade  the  embargo  law  is  not  liable,  and  he  need 
not  show  that  the  suspicion  was  reasonable,  p.  98. 

Rule  applied  in  Otis  v.  Watkins,  9  Cr.  356,  3  L.  757»  holding 
collector  honestiy  detaining  vessel  justified,  without  showing  prob- 
able cause  for  his  opinion. 

Distinguished  in  Bailey  y.  Berliey,  81  Fed.  741,  holding  assessor 
liable  for  a  malicious  excessive  assessment;  Campbell  v.  Thompson, 
16  Me.  120,  holding  justice  of  peace  liable  for  detaining  goods 
before  issuance  of  complaint 

8  Cr.  98-108,  3  L.  500,  BBATTY  v.  BURNES. 

Statute  of  limitations.— Assumpsit  upon  a  statutory  remedy  is 
as  much  within  the  statute  as  assumpsit  upon  common-law  claim, 
p.  108. 

Cited  in  Campbell  v.  Haverhill,  155  U.  S.  619,  39  L.  283,  15  S.  CL 
220,  holding  State  statutes  of  limitation  apply  to  actions  for  the 
infringement  of  letters-patent.  Cited  also  without  particular  appli- 
cation of  this  principle  in  Michigan  I.  B.  v.  Eldred,  130  U.  S.  696, 
32  L.  1081,  9  S.  Ct  691;  Metropolitan  R.  D.  v.  District  of  Columbia, 
132  U.  S.  13,  32  L.  236,  10  S.  Ot.  24;  Adams  v.  Davis,  47  Ga.  341; 
Lightfoot  V.  Polgreen,  13  S.  &  R.  401;  Williams  v.  Williams,  5  Ohio, 
446^  and  Brunswiclt  T.  Co.  v.  National  Bk.,  88  Fed.  612. 

Statute  of  limitations  is  a  statute  of  repose,  p.  108b 
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8  Cr.  109,  110,  3  L.  — ,  HABTFOBB  ▼•  UNITED  STATES. 

Statutes.— Eepeal  by  implication  is  never  presumed,  unless  nn- 
AToidable,  p.  110. 

Rule  applied  in  Chew  Heong  y.  United  States,  112  U.  S.  550,  24 
L.  774,  6  S.  Ct.  260,  holding  repeal  by  implication  is  never  admitted 
where  both  acts  can  stand;  as  also  in  Hogan  y.  Guigon,  29  Gratt 
709;  Davies  v.  Creighton,  33  Gratt  698;  State  v.  Bowen,  38  W.  Va. 
98,  18  S.  E.  377,  and  Cooke  v.  Ford,  2  Flipp,  32,  F.  C.  3,173. 

Duties.— Penalty  for  landing  goods  imported  without  a  permit 
applies  to  goods  whose  importation  is  prohibited,  p.  109. 

Distinguished  in  Jackson  y.  United  States,  4  Mason,  190,  F.  O. 
7,149,  holding  that  vessel  engaged  in  coasting  trade  is  not  subject 
to  penalty  for  landing  foreign  goods  without  a  permit. 

8  Cr.  110-154,  8  L.  504,  BROWN  y.  UNITED  STATES. 

Admiralty.— Timber  on  mud  at  low-water  mark  and  prevented 
from  floating  away  at  high  water  by  booms  is  to  be  considered  as 
landed,  p.  122. 

Conflscation. —  Courts  may  not  adjudge  confiscation  of  enemy's 
property  found  in  this  country  in  time  of  war,  without  previous 
enabling  act  of  congress,  p.  123. 

This  principle  has  been  affirmed  and  applied  by  the  citing  cases, 
as  follows:  Dissenting  opinion.  Prize  Cases,  2  Black,  667,  17  L. 
483,  majority  holding  vessel  in  blockaded  port  could  be  confiscated; 
dissenting  opinion.  Sprott  v.  United  States,  20  Wall.  468,  22  L.  374, 
majority  holding  purchaser  of  cotton  from  Confederate  States  could 
not  recover  for  Its  confiscation;  Conrad  v.  Waples,  96  U.  S.  284,  24 
L.  722,  holding  until  a  law  provided  for  the  condemnation  of  rebel's 
land,  courts  could  not  decree  its  confiscation;  Briggs  v.  United 
States,  143  U.  S.  356,  36  L.  185,  12  S.  Ct  395,  holding  a  certain  act 
was  a  surrender  by  United  States  of  its  rights  to  confiscate  that  kind 
of  property;  United  States  v.  Stevenson,  8  Ben.  120,  F.  C.  16,396,  hold- 
ing seizure  of  enemy's  property  on  land  must  be  authorized  by  stat- 
ute; as  also  in  United  States  v.  One  Thousand  Seven  Hundred  and 
Fifty-six  Shares  of  Capital  Stock,  5  Blatchf.  237,  F.  C.  15,961; 
Britton  V.  Butler,  9  Blatchf.  462,  F.  C.  1,903,  holding  statute  did 
not  include  money  in  hands  of  drawees,  where  a  draft  was  captured; 
Seventy-eight  Bales  of  Cotton,  1  Low.  15,  F.  C.  12,679,  holding 
property  abandoned  by  person  engaged  in  breaking  blockade  may 
be  taken  as  prize;  Wagner  v.  Schooner  Juanita,  Newb.  358,  361,  363, 
864,  365,  F.  C.  17,039,  returning  property  confiscated  without  au- 
thority of  congress;  United  States  v.  Bales  of  Cotton,  Woolw.  262, 
F.  O.  16,583,  holding  captures  on  land  are  brought  within  the  prize 
Jurisdiction,  only  by  statute;  The  Parkhill,  18  Fed.  Cas.  1197.  holding 
power  of  conflscation  lies  in  congress;  N orris  v.  Doniplian,  4  Jilet. 
(Ky.)  391,  396,  399,  holding  act  confiscating  property  as  punishment 


8  Cr.  110-154  Notes  on  U.  S.  Reports.  604 

for  treason,  unconstitutional;  dissenting  opinion,  Price  v.  Poynter, 

1  Bush  (Ky.),  3Sy,  majority  holding  capture  of  property  for  Con- 
federate army  nnder  military  authority,  excusable;  Ten-ill  v.  Rankin, 

2  Bush  (Ky.),  459,  92  Am.  Dec.  503,  holding  Confederate  general 
had  no  right  to  seize  money  in  a  bank;  as  also  in  Ferguson  v.  Loar, 
5  Bush  (Ky.),  691,  holding  same  upon  similar  facts;  Kershaw  v. 
Kelsey,  100  Mass.  567,  570,  97  Am,  Dec.  130,  laS.  1  Am.  Rep.  147, 
150,  holding  contract  made  during  war,  between  citizen  and  rebel, 
valid;  Clark  v.  Mitchell,  64  Mo.  571,  holding  act  of  congress  confiscat- 
ing debts  unconstitutional;  Mutual  Benefit  L.  Ins.  Co.  v.  HiUyard, 
37  N.  J.  L.  465,  18  Am.  Rep.  745,  holding  policy  not  forfeited  for 
nonpayment  of  premiums  during  war  time;  Cummings  t.  Diggs, 
1  Heisk.  72,  holding  seizure  of  arms  by  Confederate  ofiicer  justifi- 
able; State  y.  Bank,  5  Baxt.  35,  holding  government  cannot  nullify 
contract  between  rebels,  which  is  in  no  way  connected  w^ith  the 
rebellion;  McVeigh  v.  Bank,  26  Gratt  200,  holding  war  does  not  ipso 
facto  operate  as  a  confiscation  of  enemies'  property;  Ex  parte 
Hunter,  2  W.  Va.  142,  holding  pardon  to  rebels  restores  them  to  the 
rights  derived  from  pardoning  power;  Hedges  v.  Price,  2  W.  Va. 
231,  94  Am.  Dec.  516,  holding  person  liable  for  acts  done  during 
rebellion;  Ex  parte  Quarrier,  4  W.  Va.  219,  226,  holding  act  re- 
quiring attorney  to  take  test  oath  is  constitutional.  See  also  note  to 
89  Am.  Dec.  615,  as  to  confiscation  of  private  property;  note  to  91 
Am.  Dec.  280,  as  to  who  are  enemies;  cited  in  note  to  Chancely  v. 
Bailey,  95  Am.  Dec.  361,  in  dissenting  opinion  in  that  case,  where 
majority  held  contract  to  serve  as  substitute  against  United  States 
was  void. 

Distinguished  in  dissenting  opinion,  Miller  v.  United  States,  11 
Wall.  316,  20  L.  148,  majority  holding  act  confiscating  property  of 
persons  doing  overt  acts  of  treason  constitutional;  Burbank  v.  Con- 
rad, 96  U.  S.  309,  24  L.  729,  and  United  States  v.  Shares,  27  Fed. 
Cas.  337,  where  property  was  confiscated  under  a  statute. 

War. —  Contracts  with  enemy,  made  during  war,  are  void,  p.  136» 
per  Story,  J.,  dissenting. 

Cited  in  Coppell  v.  Hall,  7  Wall.  557,  19  L.  248,  holding  contract 
between  consul  of  neutral  power  and  citizen  of  belligerent  State 
to  protect  property  in  hostile  territory,  void;  Tait  v.  New  York 
Life  Ins.  Co.,  1  Flipp.  308,  312,  F.  C.  13,726,  holding  policy  which 
indemnifies  public  enemy  is  unlawful;  Griswold  v.  Waddington, 
16  Johns.  476,  holding  partnership  between  enemies   dissolved. 

International  law. —  Prize  cases  are  governed  by  rules  of  ad- 
miralty disclosed  in  English  Reports,  p.  137,  per  Story,  J.,  dissenting. 

Cited  In  Prize  Cases,  2  Black,  671,  17  L.  477,  holding  president 
has  right  to  institute  blockade  of  ports  in  possession  of  rebels: 
Prince  Leopold,  Blatchf.  Pr.  C.  90,  F.  C.  11,428,  holding  prize  cases 
governed  by  rules  of  English  courts;  as  also  in  Elhi  Warley,  Blatchf. 
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Pr.  C.  207,  F.  0.  4,371;  One  Thousand  Two  Hundred  and  Fifty-three 
Bags  of  Rice,  Blatchf.  Pr.  C.  212,  213,  F.  C.  10,535,  and  Packard  v. 
Sloop  Louisa,  2  Wood.  &  M.  52,  F.  C.  10,652,  as  to  jurisdiction. 

War.—  Right  to  confiscate  enemy's  property,  wherever  found,  is 
undeniable,  p.  122. 

Cited  to  this  point  In  Hanger  v.  Abbott,  6  Wall.  537,  18  L.  942, 
collecting  authorities  and  discussing  the  power  generally. 

Miscellaneous.— Cited  In  United  States  v.  Bales  of  Cotton, 
Woolw.  250,  251,  F.  C.  16,583,  noting  that  Story,  J.,  reserved  opinion 
on  a  question  of  admiralty  jurisdiction. 

8  Or.  155-168,  8  L.  520,  THE  RAPID. 

War  stops  all  Intercourse  as  well  as  trade  between  citizens  of 
hostile  countries,  p.  161. 

Cited  and  principle  applied  in  Scholefield  v.  Eichelberger,  7  Pet 
5d3,  8  L.  796,  holding  contract  between  enemies  void;  Hanger  y. 
Abbott,  6  Wall.  535,  18  L.  941,  holding  war  suspends  statutes  of 
limitations;  Coppell  v.  Hall,  7  WalL  557,  19  L.  248,  holding  contract 
between  consul  of  neutral  power  and  enemy  to  protect  property  in 
hostile  country  void;  Philips  v.  Hatch,  1  DiU.  577,  F.  C.  11,094,  hold- 
ing cotnract  with  rebel  void;  The  Bark  Coza,  Newb.  391,  399,  F.  C. 
8,113,  holding  war  stops  all  commercial  intercourse  between  citizens 
of  belligerents;  The  Planters'  Bank  v.  St  John,  1  Woods,  588,  589, 
F.  C.  11,208,  holding  declaration  of  war  dissolves  partnership  be- 
tween citizens  of  hostile  States;  Talt  v.  New  York  Life  Ins.  Co.,  1 
Flipp.  310,  F.  C.  13,726,  holding  policy  which  Indemnifies  a  public 
enemy  against  loss  in  time  of  war  is  unlawful;  United  States  v. 
One  Hundred  Barrels  of  Cement  27  Fed.  Cas.  293,  holding  there  can 
be  no  Intercourse  between  enemies,  except  by  special  license;  Tarle- 
ton  y.  Bank,  49  Ala.  235,  holding  bill  of  exchange  void  when  drawn 
between  cities  between  whom  intercourse  is  prohibited;  Worthing- 
ton  V.  Insurance  Co.,  41  Conn.  413,  19  Am.  Rep.  508,  holding  non- 
payment of  premiums  during  war  discharges  policy;  Perkins  y. 
Rogers,  35  Ind.  145,  holding  contracts  made  during  wan  void;  Berry 
V.  Bank,  2  Duv.  (Ky.)  381,  holding  war  renders  presentment  of 
bill  unnecessary;  Durden  V,  Smith,  44  Miss.  553,  holding  after  war 
Is  begun,  all  trade  between  citizens  of  belligerents  Is  unlawful; 
Shacklett  v.  Polk,  51  Miss.  391,  holding  contract  made  during  war, 
but  providing  for  licenses,  Is  valid;  dissenting  opinion,  De  Jamette 
V.  De  GivervlUe,  56  Mo.  457,  majority  supporting  sale  of  land, 
though  owner  was  within  Confederate  lines;  Griswold  v.  Wadding- 
ton,  16  Johns.  477,  499,  500,  holding  war  stops  all  commercial  In- 
tercourse between  the  nations;  Cohen  v.  Insurance  Co.,  50  N.  Y. 
617,  10  Am.  Rep.  527,  holding  nonpayment  of  premiums  during 
war  merely  suspends  policy;  DiUard  v.  Alexander,  9  Heisk.  723. 
holding  war  stops  commercial  intercourse  between  citizens  of  bellig- 
erents; Lacy  V.  Sugar  man,  12  Heisk.  360,  holding  bill  of  exchange 
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void;  dissenting  opinion.  Manhattan  Life  Ins.  Co.  v.  Warwick,  20 
Gratt  654,  majority  holding  policy  void  for  nonpayment  of  premium 
during  war;  McVeigh  v.  The  Bank,  26  Gratt  &41,  holding  note 
made  by  person  within  Confederate  lines,  to  be  discounted  within 
Union  lines,  Toid;  Caldwell  v.  Express  Co.,  1  Flipp.  89,  90,  F.  C. 
2,303,  holding,  where  carrier  was  prevented  by  war  from  delivering 
goods,  he  becomes  a  bailee,  and  is  liable  for  value  of  goods  at  close 
of  war,  when  demand  was  made. 

Distinguished  in  Kershaw  v.  Kelsey,  100  Mass.  56G,  567,  97  Am. 
Dec.  130,  1  Am.  Rep.  147,  holding  lease  between  a  citizen  of  Massa- 
chusetts and  of  a  rebel  State,  of  a  plantation  in  latter  State,  is  valid. 

Confiscation. —  In  time  of  war,  goods  of  enemy  are  subject  to, 
p.  163. 

Cited  and  principle  applied  in  The  Alexander,  8  Cr.  179,  3  L.  528» 
holding  vessel  leaving  enemy's  country  for  this,  a  lawful  prize;  as 
also  In  The  Joseph,  8  Cr.  454,  3  L.  622,  and  Jecker  v.  Montgomery, 
18  How.  114,  15  L.  312,  holding  property  captured  on  high  seas,  in- 
tended for  enemy's  port,  is  lawful  prize;  The  William  Bagaley,  5 
Wall.  405,  18  L.  589,  holding  property  left  in  enemy's  country  sub- 
ject to  confiscation;  Burbank  v.  Conrad,  96  U.  S.  301,  302,  24  L.  727, 
holding,  by  confiscation,  the  government  acquires  only  the  actual 
interest  of  the  party;  The  Sarah  Starr  v.  The  Algburth,  Blatchf. 
Pr.  74,  F.  C.  12,352,  holding  property  of  neutral  trading  in  bellig- 
erent port  subject  to  confiscation;  The  Hannah  M.  Johnson,  Blatchf. 
Pr.  162,  F.  C.  6,031,  holding  master  had  no  claim  against  property 
condemned  for  wages;  The  Diana  and  Cargo,  2  Gall.  98,  F.  C.  3,876^ 
holding  vessel  sent  to  enemy's  country  a  lawful  prize;  The  Wando^ 
1  Low.  21,  F.  C.  17,140,  holding  corn  belonging  to  neutral,  in  vespel 
taken,  is  liable  to  condemnation;  United  States  y.  The  F.  W.  John- 
son, 25  Fed.  Cas.  1232,  holding  wrecking  vessel  taking  cargo'  from 
neutral  vessel  vnrecked  on  hostile  shore  not  subject  to  condemna- 
tion. 

Distinguished,  Amory  v.  M'Gregor,  15  Johns.  36,  8  Am.  Dec.  208, 
holding  citizen  of  one  belligerent  may  withdraw  his  property  from 
enemy's  country  within  reasonable  time  after  war  Is  declared. 

Miscellaneous  citations.— Cited  incidentally  in  dissenting  opinion,. 
Mutual  Benefit  Life  Ins,  Co.  v.  Hillyard,  37  N.  J.  L.  492. 

8  Cr.  169-180,  3  L.  524,  THE  ALEXANDER. 

Confiscation. —  American  vessel  carrying  on  commerce  with 
enemy  is  subject  to,  p.  179. 

Cited  in  The  Joseph,  8  Cr.  454,  4  L.  622,  condemning  vessel  for 
conduct  in  former  part  of  voyage;  The  Diana  and  Cargo,  2  Gall. 
98,  F.  C.  3,876,  holding  shipment  after  declaration  of  war  illegal. 

Prize. —  Capture  is  not  abandoned,  though  only  a  prize  master  is 
put  on  board,  p.  180. 
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8  Or.  181-203,  3  L.  528,  THE  JULIA. 

War  renders  illegal  all  commercial  intercourse  between  citizens 
of  hostile  countries,  p.  103. 

Cited,  The  Planters*  Bank  v.  St  John,  1  Woods,  580,  P.  O.  11,208, 
holding  war  dissolves  partnership  between  citizens  of  hostile  States; 
Worthington  y.  Insurance  Co.,  41  Conn.  414,  19  Am.  Rep.  509,  holding 
nonpayment  of  premiums  during  war  discharges  policy;  dissenting 
opinion,  De  Jarnette  v.  De  Giverrille,  56  Mo.  456,  holding  equity 
will  not  interpose  to  set  {iside  sale  of  land  made  while  party  was 
within  Confederate  lines;  Grlswold  v.  Waddington,  16  Johns.  480^ 
505,  506,  509,  war  dissolves  partnership  between  citizens  of 
belligerents;  dissenting  opinion,  Manhattan  Life  Ins.  Co.  v.  War- 
wick, 20  Gratt  653,  majority  holding  policy  void  for  nonpayment 
of  premium  during  war;  McVeigh  v.  The  Bank,  26  Gratt.  841,  hold- 
ing note  made  between  one  in  Confederate  lines,  to  be  discounted 
within  Union  lines,  void;  Caldwell  v.  Express  Co.,  1  Flipp.  90,  F.  C. 
2,303,  holding  where  carrier  was  prevented  by  war  from  delivering 
goods,  he  becomes  a  bailee,  and  is  liable  for  value  of  goods  at  close 
of  war  when  demand  is  made. 

Confiscation.—  Sailing  under  license  issued  by  the  enemy,  and  in 
furtherance  of  enemy's  interest,  subjects  American  ship  to  capture 
as  prize  of  war,  p.  100. 

The  following  citing  cases  affirm  and  apply  this  principle:  The 
Aurora,  8  Cr.  219,  3  L.  541,  holding  use  of  enemy's  license  to  a 
neutral  port  is  Illegal;  The  Hiram,  8  Cr.  449,  3  L.  620,  condemning 
vessel,  whose  object  to  supply  enemy  with  provisions,  while  not 
expressly  stated  in  the  license,  was  plainly  inferable;  Coppell  v. 
Hall,  7  WalL  558,  19  L.  248,  holding  intercourse  within  military 
lines  could  be  licensed  only  by  president;  dissenting  opinion.  Bur- 
bank  y.  Conrad,  96  U.  S.  302,  24  L.  727,  holding  government,  by 
confiscation,  acquires  only  actual  interest  of  possessor;  Maisonnaire 
V.  Keating,  2  Gall.  336,  F.  O.  8,978,  declaring  that  provisions 
destined  to  port  of  equipment  of  enemy  rendered  vessel  and  cargo 
liable  to  confiscation;  The  Alliance,  Blatchf.  Pr.  C.  264,  F.  C.  245, 
holding  sailing  under  enemy's  license  is  illegal;  The  Gondar,  Blatchf. 
Pr.  Cas.  268,  F.  C.  5,526,  condemning  vessel  for  having  an  export 
license  from  enemy;  Schooner  Amado,  Newb.  404,  F.  C.  12,005, 
holding  vessel  sailing  under  enemy's  flag  liable  to  seizure;  Grsdg  v. 
Insurance  Co.,  1  Pet  C.  C.  416,  F.  C.  3,340,  and  Chauncey  v.  Y«aton, 
1  N.  H.  156,  holding  sailing  under  enemy's  license  is  illegal;  Tait  v. 
New  York  Life  Ins.  Co.,  1  Flip.  309,  F.  C.  13,726,  holding  policy  void 
indemnifying  public  enemy  against  loss  in  time  of  war;  Colquhoun 
V.  Insurance  Co.,  15  Johns,  353,  holding  policy  providing  that  vessel 
should  have  enemy's  license  aboard  void.  See  also  3  Wheat  207* 
note.  4  L.  372.  note. 
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8  Cr.  203-221,  8  L.  536,  THE  AURORA. 

Conflscatioxi.— American  vessel  using  enemy's  license  on  voyage,  in 
furtherance  of  enemy's  interest,  is  liable  to  confiscation,  p.  220. 

Cited  to  the  same  effect  in  Craig  v.  Insurance  Co.,  Pet  O.  C.  416, 
F.  C.  3,340;  Colqnhoun  v.  Insurance  Co.,  15  Johns.  353,  holding 
policy  void,  which  provided  that  vessel  should  have  enemy's  license 
aboard.    See  also  3  Wheat  207,  note,  4  L.  372,  note. 

Distinguished  in  The  Sarah  Starr,  Blatchf.  Pr.  85,  F.  C.  12,352, 
holding  vessel  carrying  clearance  papers  issued  by  enemy  is  not 
subject  to  confiscation  —  these  papers  do  not  profess  to  protect  her* 

8  Cr.  221-229.  3  L.  542.  THE  ADVENTURE. 

Prizes.— As  between  the  belligerents,  a  capture  operates  as  a 
complete  divestiture  of  property,  but  to  accomplish  a  donation  by 
the  captor  to  a  neutral,  condemnation  by  judicial  tribunal  is  first 
necessary,  p.  226. 

Cited  in  dissenting  opinion.  The  Siren,  7  Wall.  163,  19  L.  134, 
majority  holding  United  States  acquired  title  at  time  of  capture; 
Seventy-eight  Bales  of  Cotton,  1  Low.  17,  F.  C.  12,679,  holding  title 
of  captors  not  vested  until  condemnation;  The  Schooner  Tilton,  5 
Mason,  471,  F.  C.  14,054,  holding  in  cases  of  salvage,  court  can 
decide  title.    Cited,  arguendo,  in  The  Parkhill,  18  Fed.  Cas.  1192. 

Distinguished,  Russell  v.  Forty  Bales  of  Cotton,  21  Fed.  Cas.  44. 
which  was  a  case  of  derelict 

Salvage.— Amount  of,  depends  upon  the  circumstances,  p.  228. 

Cited  in  The  Astrea,  1  Wheat  128,  4  L.  52,  applying  this  rule;  The 
Connemara,  108  U.  S.  359,  27  L.  753,  2  S.  Ct  758,  refusing  to  alter 
decree  of  salvage,  where  excess  was  not  unreasonable;  Rover  v. 
Brig,  1  Mason,  377,  F.  C.  12,093,  declaring  rule  of  salvage  in  causes 
of  derelict  is  a  flexible  rule  yielding  to  circumstances;  McGinnis  v. 
Pontiac,  5  McLean,  367,  Newb.  137,  F.  C.  8,801,  declaring  there  is  no 
fixed  rule,  allowing  a  fixed  sum.  Cited  in  The  Philah,  19  Fed.  Cas. 
495,  and  Western  Transp.  Co.  v.  Great  Western,  29  Fed.  Cas.  789, 
upon  the  general  question  of  compensation  for  salvage. 

War.— Alien  enemy  cannot  sue  or  be  claimant  in  courts  of  bel- 
ligerent captors,  p.  228. 

Cited  in  United  States  v.  One  Hundred  Barrels  of  Cement,  27  Fed. 
Cas.  294,  holding  citizens  of  rebellious  State  cannot  sue  in  United 
States  courts;  Perkins  v.  Rogers,  35  Ind.  145,  9  Am.  Rep.  655,  hold* 
ing  statute  of  limitations  was  suspended  during  war. 

8  Cr.  229-251,  8  L.  545,  GREEN  v.  LITER. 

Writ  of  right—  Persons  claiming  distinct  parcels  of  land  by  dis- 
tinct titles  cannot  be  joined  in  a  writ  of  right,  p.  250. 

Cited  in  Harris  v.  Preston,  10  Ark.  209,  applying  rule. 
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Distinguished  in  South  Park  Ck>mrs.  v.  Gavin,  130  lU.  285,  28  N. 
B.  827,  holding  actual  occupant  and  a  person  claiming  any  interest 
in  the  land  may,  under  the  statute,  be  joined  as  defendants  in  action 
of  ejectment 

Adverse  possession.—  Seisin  of  one  entering  with  title  is  coex- 
tensive with  titie,  and  is  not  limited  to  part  actually  occupied, 
p.  250. 

Rule  applied  in  Hunt  v.  Wickllffe,  2  Pet  212,  7  L.  401,  holding  that 
party  with  better  right  is  in  constructive  possession  of  all  land  not 
actually  occupied  by  another;  Peyton  v.  Smith,  6  Pet  493,  8  L.  203, 
where  one  entering  without  title  afterwards  attorns  to  holder  of 
legal  title,  his  actual  possession  becomes  the  actual  possession  of 
the  latter  of  the  entire  tract  described  in  patent  from  the  moment  of 
entry;  Clarke  v.  Courtney,  5  Pet  354,  8  L,  153,  holding  possession  is 
coextensive  with  titie,  though  deed  be  defective;  United  States  v. 
Arredondo,  6  Pet  743,  8  L.  566,  holding  words  "  in  possession  of 
land "  in  treaty  do  not  require  actual  occupancy;  as  also  In 
Mitchel  V.  United  States,  9  Pet  735,  9  L.  292;  Clymer  v. 
Dawkins,  3  How.  690,  11  L.  786,  if  a  tenant  in  common 
enter  on  part  of  the  land,  under  a  partition,  claiming  that  part 
in  severalty,  his  possession  is  adverse  to  cotenants,  though  partition 
be  invalid;  Shepley  v.  Rangely,  2  Ware,  248,  F.  C.  12,756,  holding 
entry  good  to  foreclose  the  house,  was  also  good  to  foreclose  the  lot; 
Shepley  v.  Rangeley,  1  Wood.  &  M.  216,  F.  C.  12,707,  holding  entry 
on  one  piece  of  land  to  foreclose  mortgage  covering  several  pieces  is 
good  for  all;  Ledbetter  v.  Fitzgerald,  1  Ark.  452,  holding  a  party 
need  not  be  in  actual  possession  to  maintain  trespass;  Conway  v. 
Kinsworthy,  21  Ark.  17,  and  Wiggins  v.  Holley,  11  Ind.  7,  one 
holding  legal  titie  to  lands  is  constructively  in  possession  of  them: 
Hicks  V.  Coleman,  25  Cal.  135,  85  Am.  Dec.  114,  holding  one  entering 
on  a  portion  of  a  tract  of  land  under  a  deed  describing  all  acquires 
possession  to  the  entire  tract;  Unger  v.  Mooney,  63  Cal.  593,  49  Am. 
Rep.  105,  a  holding  under  deed  of  tenant  in  common,  purporting  to 
convey  the  whole,  is  hostile;  Rangely  v.  Spring,  28  Me.  157,  holding 
an  entry  on  one  of  the  parcels  mentioned Jn  the  mortgage  suffices; 
James  v.  Rowan,  6  S.  &  M.  402,  holding  possession  of  one  Joint 
owner  is  deemed  the  possession  of  both  unless  there  be  evidence  of 
an  ouster;  Cattie  v.  Sydnor,  10  Mo.  770,  declaring  that  actual  posses- 
sion is  the  only  adverse  possession  as  against  the  true  owner  in 
possession  of  part;  Smith  v.  Hitchcock,  38  Neb.  109,  56  N.  W.  792, 
holding  that  one  occupying  concurrently  with  owner  does  not  occupy 
adversely.  Cited,  but  applying  the  doctrine  of  the  case  more  gen- 
erally, in  Towle  v.  Ayer,  8  N.  H.  59,  defining  disseizins;  Miller  v. 
Shaw,  7  S.  &  R.  144,  holding  that  one  claiming  adversely  without 
color  of  titie  acquires  what  he  actually  occupies;  Garrett  v.  Ramsay, 
26  W.  Va.  351,  359,  364,  holding  that  second  patentee  only  acquires 
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posBesslon  of  what  he  actually  occupies;  as  also  In  Ilsley  v.  "Wilson, 
42  W.  Va.  770.  26  S.  E.  555;  Strother  v.  Lucas,  12  Pet  454,  456.  9  L. 
1154.  1155;  Kolner  t.  Rankin,  11  Gratt  427,  428,  deciding  that 
junior  patentee  settling  outside  of  the  Interlock,  does  not  acquire 
possession  of  land  within  Interlock;  and  in  the  following:  Boone 
V.  Chiles.  10  Pet.  224,  9  L.  405;  Norris  v.  Haggin.  12  Sawy.  58,  28 
Fed.  283,  and  Harris  v.  McGovern.  99  U.  S.  167,  25  L.  319,  in  con- 
sidering what  adverse  possession  will  set  the  statute  of  limitations 
in  motion. 

Public  lands. —  Under  patent,  title  passes  with  delivery  of  in- 
strument, p.  248. 

The  following  citing  cases  affirm  and  apply  this  principle: 
United  States  v.  Schurz,  102  U.  S.  399.  26  L.  173,  holding  deUvery 
of  patent  not  necessary  to  pass  title;  Doe  t.  Eslava,  9  How.  447, 
13  L.  210.  holding  confirmation  by  congress  passes  fee  without 
patent;  Fletcher  v.  Fuller.  120  U.  S.  551,  30  L.  764,  7  S.  Ct.  676, 
holding  adverse  possession  is  equivalent  to  deed  in  evincing  owner- 
bhip;  Oilman  v.  Brown,  1  Mason,  212,  F.  C.  5,441,  holding  grant  by 
State  conveys  seisin;  Stokes  v.  Dawes,  4  Mason,  272,  274,  F.  C. 
13,477,  holding  commonwealth  retains  seisin  until  title  is  law- 
fully parted  with;  Barr  v.  Galloway,  1  McLean,  480,  F.  O.  1,037, 
holding  formal  entry  unnecessary  in  case  of  wild  lands;  Le  Roy  v. 
Clayton,  2  Sawy.  496.  F.  C.  8,208,  and  Le  Roy  v.  Jamison,  13  Sawy. 
391,  F.  C.  8.271,  holding  delivery  of  patent  not  essential  to  vesting 
of  title;  Potts  V.  Gilbert,  3  Wash.  478,  F.  C.  11,347.  holding  grant 
from  State  passes  legal  possession  to  grantee;  Barclay  t.  Plant,  50 
Ala.  521,  holding  a  deed  by  party  in  possession  equivalent  to  livery 
of  seisin;  McDanlel  v.  Grace,  15  Ark.  483,  holding  title  to  wild 
lands  draws  to  it  the  possession;  Wood  v.  Mansell,  3  Blackf. 
(Ind.)  130,  holding  if  land  is  not  held  adversely,  bargainee  may 
bring  trespass  without  entering;  Breckenridge  v.  Ormsby,  1  J.  J. 
Marsh,  244.  19  Am.  Dec.  78,  holding  deed  executed  and  delivered 
passes  complete  title;  Ward  v.  Fuller,  15  Pick.  192,  holding  devisee 
of  vacant  land  may  maintain  writ  of  right  without  an  entry;  Smith 
V.  Dennett,  15  Minn.  88,  holding  by  statute  deed  passes  complete 
title;  Washburn  v.  Cutter,  17  Minn.  367,  holding  owner  of  wild 
lands  has  constructive  possession,  unless  there  be  an  adverse  pos- 
session; McKlnney  v.  Bode,  33  Minn.  453,  23  N.  W.  853,  holding 
patent  is  conclusive  evidence  of  legal  title;  Redus  v.  Hay  den,  43 
Miss.  635,  holding  ownership  draws  possession,  unless  there  is  an 
adverse  occupant;  Tush-Ho-Yo-Tubby  v.  Barr,  45  Miss.  193,  hold- 
ing ownership  draws  possession;  Gale  v.  Davis,  7  Mo.  547,  holding 
patent  gives  right  of  possession;  Reaume  v.  Chambers,  22  Mo.  54, 
holding  actual  seisin  not  necessary  to  entitle  husband  to  curtesy; 
Dreyer  v.  Ming,  23  Mo.  437,  holding  patentee  not  in  actual  posses- 
sion may  maintain  trespass;  North  Pac.  R.  R.  Co.  ^v.  Majors,  5 
Mont.  126,  2  Pac.  325,  holding  grant  of  congress  Imi^orts  livery  of 
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seisin;  Greely  v.  Steele,  2  N.  H.  285,  holding  covenant  of  seisin  not 
broken  if  grantor  had  title  or  possession;  Enfield  v.  Permit,  8  N.  H. 
515,  31  Am.   Dec.  208,  holding  grant  by  legislature  vests  actual 
seisin;  as  also  in  Enfield  v.  Day,  11  N.  H.  529;  Bradstreet  v.  Clarke, 
12  Wend.  678,  680,  holding  that  legal  title,  without  actual  seisin, 
will  maintain  a  writ  of  right  as  to  vacant  lands  .probably  as  to 
other  land;  Vanderheyden  v.  Grandall,  2  Den.  21,  declaring  con- 
structive  seisin  equivalent  to  actual   seisin;   Willson   v.   Betts,   4 
Den.   209,   holding  grantee  of  wild  lands  can   maintain  writ  of 
light,   though   never  in   actual   possession;   Jenkins   v.   Fahey,   73 
N.  Y.  363,  holding  where  there  is  a  vested  remainder  in  fee  there 
is  a  seisin  in  law;  Holt  v.  Hemphill,  3  Ohio,  237,  233;  holding  de- 
livery of  deed  considered  as  giving  possession;  Lowry  v.  Steele,  4 
Ohio,  171,  holding,  where  wife  before  marriage  leased  land,  hus- 
band had  constructive  seisin;  Lee  v.  Summers,  2  Or.  267,  holding 
present  grant  from  United  States  passes  title  at  once;  Dolph  v. 
Barney,  5  Or.  202,  holding  grant  from  State  under  "  Donation  Act," 
passes  a  fee  subject  to  conditions  subsequent;  McGraw  v.  Book- 
man, 3  Hill  L.  267,  maintaining  action  of  trespass  where  plaintifT 
had  title,  but  had  never  entered;  Withers  v.  Jenkins,  14  S.  C.  611, 
holding  constructive  seisin  of  trust  estate  will  not  give  curtesy; 
Peeler  v.  Norris,  4  Yerg.  344,  holding  that  patent  passes  complete 
title;  Horton  v.  Crawford,  10  Tex.  388,  holding  title  draws  to  it  the 
legal  seisin;  Whitehead  v.  Foley,  28  Tex.  283,  on  reconsideration, 
289,  deciding  that  legal  title  draws  to  it  possession;  Chandler  v. 
,  Rushing,  38  Tex.  597,  holding  one  giving  up  actual  possession  loses 
constructive    possession    of    remainder;    Robinson    t.    Douglas,    2 
Aiken,  368,  where  land  is  held  adversely  deed  does  not  carry  pos- 
session; Dickinson  v.  Hoomes,  8  Gratt.  429,  holding  entry  not  neces- 
sary in  case  of  wild  lands;  Bell  v.  Snyder,  10  Gratt  354,  355,  de- 
mandants claiming  under  seisin  of  ancestor  must  prove  themselves 
the  heirs;  HoUoran  v.  Melsel,  87  Va.  401,  13  S.  E.  34,  holding  grant 
of  commonwealth  confers  seisin  in  deed,  without  entry. 

Cited  also  in  valuable  note  in  50  Am.  Dec.  174;  also  note  in  1 
Blackf.  (Ind.)  89.  Cited  also  in  Strothers  v.  Lucas,  12  Pet.  449, 
9  L.  1152,  respecting  livery  of  seisin  at  common  law,  in  holding 
sufllclent  solemnities  required  by  Spanish  law. 

Distinguished  in  Bell  v.  Peabody,  63  N.  H.  239,  240,  56  Am.  Rep. 
508,  holding  that  a  deed  is  not  evidence  of  seisin  even  of  wild  lands; 
Farrls  v.  Hayes,  9  Or.  85,  holding  failure  of  wife  to  allege  pos- 
session was  fatal  to  her  action;  also  in  Tucker  v.  Trustee  of 
Rochester,  7  Wend.  254. 

Circuit  Court. —  Jurisdiction  attaches  where  value  of  property 
demanded  exceeds  $500  although  plaintiff  recover  less,  p.  242. 

Cited  in  Kanouse  v.  Martin,  15  How.  208,  14  L.  664,  holding  if 
amount  demanded  exceed  Jurisdictional  amount,  defendant  has  right 
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to  remove  the  action;  to  same  effect  Simon  v.  House,  46  Fed.  318,  in 
determining  value  of  matter  in  dispute;  Adams  v.  Douglas  County, 
3  Fed.  Cas.  108;  McCahon,  241,  holding  tax  to  be  paid  by  complain- 
ant must  equal  jurisdictional  amount;  Kohl  v.  United  States,  91 
U.  S.  375.  23  L.  452,  holding  writ  of  right  is  a  "  suit "  of  which 
Circuit  Court  has  jurisdiction;  Ringgold's  Case,  1  Bland.  Ch.  24,  in 
determining  value  of  "  matter  in  dispute; "  Barber  v.  Kennedy,  18 
Minn.  226.  and  Crawford  v.  Bumham,  1  Flipp.  117,  F.  C.  3,366. 
holding  amount  laid  in  declaration  is  amount  in  controversy;  State 
T.  Dolby,  49  N.  H.  487;  6  Am.  Rep.  591.  holding  allegation  of  value 
in  complaint  governs  question  of  jurisdiction,  and  not  the  value  as 
found  at  the  triaL 

Costs.— Where  plaintiff  demands  jurisdictional  amounts,  but  re- 
covers less,  costs  are  in  the  discretion  of  court,  p.  242. 

Cited  in  dissenting  opinion.  Gulf,  etc.,  Ry.  Co.  v.  Ellis.  165  U.  S.  166, 
41  li.  672,  17  S.  Ct  261,  majority  holding  act  giving  costs  against 
railway  company,  if  plaintiff's  previously  filed  claim  was  rejected 
and  he  recovered  more,  unconstitutional;  Greene  v.  Bateman,  2  W. 
&  M.  364,  F.  O.  5,762,  refusing  to  give  costs  to  defendant,  where 
plaintiff  recovered  less  than  jurisdictional  amount;  Abbott  v.  Gatch, 
13  Md.  335,  71  Am.  Dec.  643,  following  principal  case  under  similar 
facts. 

Denied  in  Streeter  v.  Connecticut,  etc.,  R.  R.  Co.,  65  N.  H.  202,  18 
Atl.  651,  holding  court  may  decide  whether  amount  is  sufficient. 

Writ  of  right—  Demandant,  in  a  writ  of  right,  may  recover  less 
than  his  writ  demands,  p.  243. 

Cited  in  Shaefer  v.  Gates,  2  B.  Mon.  454,  38  Am.  Dec.  166,  holding 
demandant,  in  a  writ  of  right,  may  recover  the  proportionate  in- 
terest to  which  he  shows  title. 

Writ  of  right.— Statute  reforming  writ  did  not  affect  right  to 
plead  in  abatement,  p.  243. 

Cited  in  Henry  v.  Thoi-pe,  14  Ala.  109,  holding  writ  of  right  not 
abolished  by  statute  abolishing  ejectment;  Gaines  v.  Conn,  2  J. 
J.  Marsh,  105,  and  Briscoe  v.  McKee,  2  J.  J.  Marsh.  372,  holding 
pleas  in  abatement  are  still  allowable  to  writ  of  right 

Writ  of  right —  Non-tenure  is  a  good  plea  In  abatement  to  a  writ 
of  right  p.  243. 

Cited  in  Fiedler  v.  Carpenter,  2  Wood.  &  M.  214,  F.  0.  4,759,  hold- 
ing that  to  most  real  actions  in  Masachusetts,  non-tenure  is  a  good 
plea,  either  in  bar  or  abatement;  Smith  v.  Wiggin,  48  N.  H.  110, 
holding  If  writ  of  entry  be  brought  against  one  not  seized  of  the 
freehold,  he  can  plead  non-tenure.  Cited  without  special  application 
in  W hidden  v.  Proctor,  17  N.  H.  94. 
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Writ  of  right.— Title  In  third  person  is  not  a  defense  in  a  writ 
of  right,  p.  250. 

Distinguished  in  Green  v.  Watkins,  7  Wheat  29,  31,  5  L.  389; 
Boiling  Y.  Mayor,  3  Rand.  570-582,  and  Dawson  y.  Watkins,  2  Rob. 
(\a.)  26R,  holding,  where  demandant  relic«  on  constructive  seisin, 
tenant  may  show  a  better  title  in  another;  Inglls  v.  Trustees,  etc., 
3  Pet  133,  172,  188,  7  L.  629,  043,  648,  holding  in  writ  of  right 
tenant  may,  on  the  issue  joined,  set  up  title  in  third  person. 

Miscellaneous  citations.— Gited  in  Groslouis  y.  Northcut,  3  Or. 
399,  setting  aside  patent  on  ground  title  had  already  passed  from 
United  States;  Johnson  y.  Towsley,  13  Wall.  86, 20  L.  487.  See  2 
Neb.  490;  Sperry  y.  Sperry,  8  N.  H.  480,  and  Golbum  y.  Holland,  14 
Rich.  Eq.  229. 

8  Gr.  251-253,  3  L.  553,  GARTBR  v.  GUTTING. 

Wills.— Probate  of  foreign  will  in  domestic  court  is  not  void, 
but  may  be  voidable,  p.  252. 

Rule  applied  in  Schultz  v.  Schultz,  10  Gratt.  379,  60  Am.  Dec. 
348,  holding  judgment  of  court,  admitting  two  wills  to  probate,  it 
not  subject  to  collateral  attack. 

Miscellaneous. —  Gited  in  Cleveland  y.  Quilty,  128  Mass.  580,  upon 
right  to  annul  pi'obate. 

Appeal  lies  to  Supreme  Court,  in  the  matter  of  the  probate  of 
a  will  in  the  District  of  Columbia;  remote  inferences  should  not 
be  allowed  to  withdraw  a  case  from  Federal  jurisdiction  clearly 
jrranted  by  the  act,  p.  252. 

Followed  in  Railroad  Go.  v.  Ghurch,  19  Wall.  64,  22  L.  98,  holding 
appeal  lies  to  United  States  court,  although  by  statute  of  M<iry- 
laud,  as  construed  by  State  courts,  it  would  not;  Ormsby  v.  Webb, 
134  U.  S.  54,  58,  59,  33  L.  809,  810,  811,  10  &  Gt  481,  482,  holding 
C/ircuit  Gourt  must  determine  validity  of  probate  of  a  will,  if 
required. 

8  Gr.  253-317,  3  L.  553,  THE  VENUS. 

Confiscation. —  Property  of  citizen  of  United  States  domiciled 
in  enemy's  country  is  liable  to  capture  on  the  high  seas,  even 
though  shipped  before  declaration  of  war,  p.  286. 

Rule  applied  in  The  I<Yances,  8  Gr.  347,  3  L.  385,  and  same  case, 
page  371,  3  L.  593,  to  a  similar  state  of  facts;  United  States  v. 
GuiUem,  11  How.  60,  13  L.  604,  holding  neutral  leaving  belligerent 
country  entitled  to  rights  of  neutral;  The  William  Bagaley,  5  Wall. 
408,  18  L.  589,  holding  neutral  staying  in  enemy's  country  loses  his 
rights  as  a  neutral;  Miller  v.  United  States,  11  Wall.  306,  20  L.  144, 
dechiring  property  in  enemy's  country  subject  to  confiscation,  who- 
ever be  owner;  The  Sarah  Starr,  Blatchf.   Pr.  76,   P.  G.   12,352, 
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holding  property  of  neutral  domiciled  in  enemy's  country  subject 
to  confiscation;  Brown  v.  Hlatt,  1  Dill.  384,  F.  O.  2,011,  regarding 
resident  of  belligerent  State,  an  enemy;  The  Amy  Warwick,  2 
Sprague,  131,  140,  145,  F.  C.  341,  confiscating  prope;-ty  of  permanent 
resident  In  belligerent  country;  Wildes  v.  Parker,  3  Sumn.  598,  F.  C. 
17,052,  holding  party  acquires  the  national  character  of  the  country 
of  hie  domicile;  The  Rover,  2  Gall.  242,  F.  C.  12,091,  condemning 
property  of  enemy;  The  Juanita,  Newb.  364,  F.  O.  17,039,  holding 
enemy's  property  within  our  territory  cannot  be  confiscated  with- 
out an  act  of  congress;  United  States  v.  Barrels  of  Cement,  27  Fed. 
Cas.  294,  holding  property  of  persons  in  territory  under  hostile 
sway  may  be  confiscated;  The  Parkhlll,  18  Fed.  Cas.  1187,  holding 
no  resident  of  hostile  district  can  sustain  proprietary  claim  of  resti- 
tution; United  States  v.  Johnson,  25  Fed.  Cas.  1235,  holding  that 
domicile  of  owner  at  time  determines  whether  the  vessel  is  hostile; 
Perkins  v.  Rogers,  35  Ind.  160,  9  Am.  Rep.  668,  declaring  citizens 
of  belligerent  State  enemies;  Micou  v.  Benjamin,  26  La.  Ann.  723, 
where  offender  had  mortgaged  property  only,  his  interest  could  be 
confiscated;  Griswold  v.  Waddington,  16  Johns.  496,  domicile  at  com- 
mencement of  war  determines  national  character.  Cited,  arguendo, 
in  United  States  v.  Packages,  27  Fed.  Cas.  286,  and  The  Gefla,  1 
Mason,  90,  F.  C.  5,296. 

Domicile  is  relinquished  where  one  departs  with  a  bona  fide  in- 
tent not  to  return,  pp.  309-316. 

Rule  applied  in  In  re  William  Walker,  1  Low.  238,  F.  C.  17,061, 
holding  domicile  of  origin  revives  instantly,  when  one  gives  up 
domicile  of  choice;  Burnham  v.  Rangeley,  1  Wood.  &  M.  10,  12,  F.  C. 
2,176,  declaring  where  one  removes  with  such  intent  his  domicile  is 
immediately  changed;  Green  v.  Salas,  31  Fed.  112,  holding  domicile 
of  birth  reverts  after  a  short  residence  with  such  intent;  United 
States  V.  Chong  Sam,  47  Fed.  885,  holding  domicile  was  regained  by 
a  short  residence;  Comitis  v.  Parkerson,  56  Fed.  563,  holding  citi- 
zen becoming  wife  of  alien  does  not  lose  her  citizenship;  Marks  v. 
Marks,  75  Fed.  327,  328,  holding  that  one  going  to  a  State  with  such 
intention  becomes  domiciled  at  once;  State  v.  Hallett,  8  Ala.  161, 
holding  that  to  change  domicile  there  must  be  an  intent  and  an  act: 
GravUlon  v.  Richard,  13  La.  298,  33  Am.  Dec.  565.  declaring  intent 
and  short  residence  fixes  domicile;  Verret  v.  Bonvillain,  33  La.  Ann. 
1308,  holding  that  one  coming  to  place  with  intent  to  remain  ac- 
quires a  domicile;  Ex  parte  Blumer,  27  Tex.  738,  740,  742,  743,  745, 
746,  to  acquire  a  domicile  there  must  be  an  intent  and  an  act — Intent 
is  proved  by  acts;  Rue  High,  2  Doug.  (Mich.)  524,  526,  holding 
domicile  is  determined  by  facts.  See  also  notes  to  59  Am.  Dec.  Ill, 
93  Am.  Dec.  279,  and  95  Am.  Dec.  60,  on  general  subject  of  domicile, 
collecting  authorities;  xlissenting  opinion,  Fong  Yue  Ting  y.  United 
States,  149  U.  S.  734,  37  L.  920,  13  S.  Ct  1030. 
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Distinguished  in  First  Nat.  Banic  v.  Balcom,  35  Conn.  357,  hold- 
ing that  native  domicile  superseded  by  one  under  same  nation  re- 
vives only  upon  intent  and  act. 

Sales.— Title  does  not  pass  from  consignor  to  consignee  prior 
to  delivery  and  upon  a  mere  unaccepted  offer  by  the  consignor  that 
his  consignee  may  take  a  joint  interest  with  him,  p.  275. 

Cited  and  applied  in  McElwee  v.  Metropolitan  Lumber  Co.,  69 
Fed.  305,  37  U.  S.  App.  266,  holding  where  nothing  more  remained 
to  be  done  to  put  goods  in  deliverable  condition,  sale  was  complete; 
dissenting  opinion.  Commonwealth  v.  Fleming,  130  Pa.  St.  168,  17 
Am.  St.  Rep.  772,  18  Atl.  627,  majority  holding  sale  of  property 
sent  C.  O.  D.  is  complete  on  delivery  to  carrier;  McLaughlin  v. 
Marston,  78  Wis.  677,  47  N.  W.  1060,  holding  same  as  main  case; 
The  San  Jose  Indiano,  2  Gall.  296,  F.  C.  12,322,  holding  shipment 
to  shipper's  agent,  giving  him  right  to  hold  them,  until  he  has  made 
arrangements  with  his  correspondent,  does  not  divest  title  or  pos- 
session of  shipper;  Blum  v.  The  Caddo,  1  Woods,  65,  F.  C.  1,573, 
holding  consignor  could  not  maintain  action  against  common  carrier 
for  loss  of  goods,  since  title  had  passed;  Treadwell  v.  Packing  Co., 
13  Fed.  24,  holding  title  of  goods  to  be  delivered  on  condition  passes 
when  condition  is  performed. 

Admiralty. —  By  statute  owner  forfeits  vessel,  if  his  oath  avers 
that  he  is  '*  of  the  city  of  New  York,"  when  he  Is  in  fact  domiciled 
in  England,  p.  276. 

Prize. —  English  prize  law  is  our  prize  law,  p.  284. 
Cited  to  this  point  in  The  Parkhill,  18  Fed.  Cas.  1192. 

8  Cr.  317-334,  3  L.  575,  THE  MERRIMACK. 

Sale.— Title  to  goods  given  to  carrier,  on  account  and  risk  of- 
vendee,  vests  in  vendee,  but  not  if  the  delivery  be  accompanied  by 
other  conditions,  pp.  331-333.  i 

Rule  applied  in  The  Sally  Magee,  Blatchf.  Pr.  385,  F.  a  12,260, 
where  title  was  declared  to  have  passed;  Blum  v.  The  Caddo,  1 
Woods,  65,  F.  C.  1,573,  holding  where  vendor  has  sold  goods  on 
credit,  title  passes  on  delivery  to  carrier;  Treadwell  v.  Anglo-Ameri- 
can Packing  Co.,  13  Fed.  24,  holding  if  goods  are  to  be  delivered 
when  draft  is  paid,  title  passes  on  payment;  Hobble  v.  Smith,  27 
Fed.  662,  holding  delivery  to  carrier  for  and  at  risk  of  vendee,  carries 
possession  to  him;  Jordan  v.  James,  5  Ohio,  99,  holding  right  of 
stoppage  in  transitu  may  be  exercised,  when  title  is  vested  in 
consignee. 

Distinguished  in  The  St  Jose  Indiano,  1  Wheat  214,  4  L.  74, 
holding  title  of  goods  consigned  to  agent  who  was  to  come  to  an 
imderstanding  with  purchaser  is  in  shippers;  as  also  In  The  San 
Jose  Indiano,  2  Gall.  297,  F.  a  12,322. 
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8  Cr.  335-^8,  3  L.  681,  -THE  FfiANCES. 

Prize. —  Naturalized  citizen  returning  to  his  native  land  for  pur- 
poses of  trade,  but  not  to  reside,  and  winding  up  his  business  In 
order  to  return  to  country  of  his  adoption  a  year  after  declaration 
of  war,  Is  to  be  deemed  to  have  gained  a  domicile  in  his  natiye 
co'antry  so  that  goods  shipped  by  him  are  liable  to  capture  on  the 
high  serj9,  p.  347. 

Distinguished  In  Davis  v.  Bradley,  28  Yt  126,  65  Am.  Dec.  232. 

8  Cr.  348-353,  3  L.  585,  THE  PRANCES. 

Practice. —  Second  order  for  further  proof  by  affldavits  allowed  in 
appellate  court,  where  sufficiency  of  first  was  Impaired  by  non- 
production  of  certain  letters  referred  to,  p.  353. 

Evidence. —  A  written  paper  referred  to  by  testimony  and  within 
the  power  of  a  party  to  produce  should  be  produced,  p.  853. 
No  citations. 

8  Cr.  854^358,  3  L.  587,  THE  FRANCES. 

Prise. —  Goods  shipped  by  British  to  American  trader,  with  option 
to  accept  or  reject,  remain  the  property  of  the  consignor  and  liable 
to  capture,  p.  357. 

Cited  in  Sproule  v.  McNulty,  7  Mo.  66,  holding  title  to  property 
consigned  to  one  to  sell  and  apply  proceeds  to  payment  of  a  debt  is 
in  the  consignor. 

Miscellaneous. —  Cited  In  Perkins  v.  Rogers,  35  Ind.  145,  9  Am. 
Rep.  655,  and  United  States  v.  One  Hundred  Barrels  of  Cement,  27 
Fed.  Cas.  294,  apparently  not  In  pointy. 

8  Cr.  358,  3  L.  589,  THE  FRANCES. 
No  citations. 

8  Cr.  359-863,  3  L.  589,  THE  FRANCES. 

Sale. — ^To  vest  title  in  consignee  there  must  be  an  acceptance  or 
an  agreement  to  accept,  p.  361. 

Cited  in  Tread  well  v.  Anglo-American  Packing  Co.,  13  Fed.  24, 
deciding  title  to  goods  sent  upon  condition  passes  upon  performance 
of  condition;  Sproule  &  Agnew  v.  McNulty,  7  Mo.  66,  holding  title  to 
property  consigned  to  one  to  sell  and  apply  proceeds  to  debt  is  in 
consignor. 

8  Cr.  363-371,  8  Jj,  590,  THE  FRANCES. 

Prize.— Domicile  of  merchant  at  time  of  capture  determlnea 
whether  goods  are  enemies',  p.  371. 

Cited  In  note,  59  Am.  Dec.  Ill,  on  general  subject  of  domicile. 
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8  Cr.  371-381,  3  L.  583,  VOWLES  v.  CRAIG. 

Public  lands  — Vendor  and  vendee.— Vendor,  having  a  survey 
and  military  land  warrant  in  Virginia  for  2^000  acres,  and  selling 
bis  right  to  the  survey  and  assigning  his  plat  and  certificate  to 
the  vendee,  who  obtains  a  patent,  cannot  maintain  an  action 
against  the  vendee  for  the  land  in  excess  of  2,000  acres,  which  the 
survey  proves  to  contain,  pp.  879-381. 

No  citations. 

8  Cr.  382-384,  3  L.  597,  THE  SALLY, 

Prize.—  Municipal  forfeiture,  under  non-intercourse  law  of  United 
States,  is  absorbed  by  the  more  general  operation  of  the  law  of  war, 
p.  384. 

Rule  applied  in  The  Sarah  Starr,  Blatchf.  Pr.  84,  P.  C.  12,352» 
holding  statute  did  not  restrict  war  powers  of  United  States;  and 
also  Amory  v.  M'Oregor,  15  Johns.  34,  8  Am.  Dec.  207,  holding,  after 
declaration  of  war,  goods  were  not  forfeited  under  non-intercourse 
act,  which  was  virtually  repealed  by  the  declaration;  The  Hamp- 
ton, 5  Wall.  370,  18  L.  661,  holding  statutes  did  not  modify  the  law 
of  prize. 

Prize.—  Property  used  in  trade  with  enemy  subject  to  condemna- 
tion and  goes  to  the  individual  captor,  not  the  United  States,  p.  383. 

Cited  In  Prize  Cases,  2  Black,  674,  17  L.  479,  declaring  neutral 
vessel  in  blockaded  port  lawful  prize;  The  Hannah  M.  Johnson, 
Blatchf.  Pr.  162,  F.  C.  6,031,  denying  application  of  master  to 
be  paid  out  of  condemned  cargo;  The  Diana,  2  Gall.  98,  F.  O.  3,876. 
holding  shipment  made  after  declaration  of  war  and  from  an 
enemy's  port  illegal;  United  States  v.  One  Hundred  and  Twenty- 
Nine  Packages,  27  Fed.  Cas.  286,  confiscating  all  goods  involved  in 
illegal  purx>ose;  cited  approvingly  in  The  ParkhiU,  18  Fed.  Cas.  1194. 

Prize  act  of  June,  1812,  operates  as  a  grant  to  privateers  of  all 
property  rightfully  captured,  p.  384. 

8  Cr.  385-^388,  3  L.  598,  THE  EUPHRATES. 

Admiralty. —  Further  proof,  if  inconsistent.  Is  not  allowed,  p.  388. 

Cited  in  Personette  v.  Johnson,  40  N.  J.  Eq.  175,  saying  that  court 
may  allow,  where  order  appealed  was  a  surprise;  as  also  in  Scrib- 
ner  v.  Williams,  1  Paige  Ch.  551;  The  Adula,  89  Fed.  355,  refusing 
to  allow  further  proof. 

8  Cr.  388-^98,  3  L.   599,  THE  MARY. 

Admiralty. —  In  this  case  Supreme  Court  ordered  further  proof, 
p.  398. 

Cited  in  The  Venezuela,  52  Fed.  875,  1  U.  S.  App.  314,  receiving 
new  testimony  which  was  not  intentionally  withheld  in  District 
Court. 
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8  Cr.  308-416,  3  L.  602,  UNITED  STATES  v.  ONE  THOUSAND 
NINE  HUNDRED  AND  SIXTY  BAGS  OF  COFFEE. 

Forfeiture,  under  non-intercourse  act,  takes  place  upon  commis- 
sion of  offense,  and  avoids  subsequent  sale  to  Innocent  purchaser, 
p.  405. 

Rule  applied  in  Gelston  v.  Hoyt,  3  Wheat  311,  4  L.  388,  holding 
property  is  divested  on  commission  of  offense;  Caldwell  y.  United 
States.  8  How.  379,  382,  12  L.  1121,  1122,  holding,  under  statute 
providing  for  forfeiture  of  goods  or  their  value,  title  is  not  divested 
until  election;  Confiscation  Cases,  7  WalL  460,  19  L.  199,  holding 
informer  has  no  interest  until  after  condemnation;  Henderson's 
Distilled  Spirits,  14  Wall.  56,  58,  20  L.  817,  holding  where  forfeiture 
was  made  absolute  by  statute.  It  takes  place  at  time  of  offense; 
Burbank  v.  Conrad,  96  U.  S.  299,  24  L.  726,  holding  under  alternative 
statute,  condemnation  divests  title;  United  States  v.  Stowell,  133 
U.  S.  17,  33  L.  559,  10  S.  Ct  247,  holding  forfeiture  took  place  from 
time  of  offense;  as  also  in  United  States  v.  Fifty-six  Barrels,  1 
Abb.    (U.    S.)    100.    102,    F.    C.    15,095,    under    absolute    statute; 
United  States  v.  One  Hundred  Barrels,  2  Abb.  (U.   S.)  314,  320; 
S.  C,  F.   C.  15,948;  S.  C,  1  DIU.  57,  63,  limiting  rule  to  where 
intent  that  it  should  be  absolute  Is  unmistakable;  The  Florenzo, 
Blatchf.   &  H.   60,   61,   F.   C.   4,886,   holding  forfeiture   occurs  at 
time  of  sale  to  an  alien;   United  States  v.  The  Bark   Reindeer, 
2  Cliff.  68,  F.  C.  16,144,  holding  forfeiture  takes  place  at  time  wrong- 
ful act  is  committed;  United  States  v.  Sixty-four  Barrels,  3  Cliff. 
315,  F.  C.  16,306,  holding  where  statute  gives  a  choice  of  remedies 
title  does  not  vest  until  seizure;  The  Maria,  Deady,  100,  F.  O.  9,075, 
holding  if  vessel  sold  to  foreigner.  Is  navigated  under  American 
register,  forfeiture  occurs  at  once;  United  States  v.  Mackoy,  2  Dill. 
306,   F.   C.   15,696,  holding  jurisdiction  of  court  In   condemnation 
proceedings  against  distillery   not   defeated   by   subsequent   sale; 
The  Mary  Celeste,  2  Low.  357,  F.  C.  9,202,  if  forfeiture  is  alternative, 
title  does  not  vest  until  election;  The  Kate  Heron,  6  Sawy.  109,  111, 
F.  C.  7,619,  declaring  forfeiture  not  absolute  where  words  of  statute 
were  uncertain;  Clark  v.  Protection  Ins.  Co.,  1  Story,  134,  F.  O. 
2,832,  when  property  is  forfeited,  it  vests  in  government  after  seizure, 
which  then  relates  back;  Heidritter  v.  Elizabeth  Oil  Cloth  Co.,  6 
Fed.  141,  holding  decree  of  condemnation  relates  back  to  time  of 
offense;   Six   Hundred  Tons   of   Iron   Ore,   9   Fed.   600,   declaring 
freight  earned  before  government's  election,  must  be  paid  out  of 
proceeds;  United  States  v.  Cigars,  18  Fed.  150,  holding  cigars  could 
be  seized  in  hands  of  innocent  purchasers;  Schenck  v.  Peay,  21 
Fed.  Cas.  683,  limiting  to  where  intention  that  forfeiture  be  abso- 
lute clearly  appears;  United  States  v.  Hann,  26  Fed.  Cas.  230,  hold- 
ing indictment,  under  act  of  congress,  lies  against  one  who  trades  in 
slaves  illegally  imported;  United  States  v.  One  Hundred,  etc.,  27 
Fed.  Cas.  286,  declaring  one  who  mixes  prohibited  and  unprohibited 
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goods  for  fraudulent  purposes,  loses  all;  United  States  v.  One 
Water  Cask,  27  Fed.  Cas.  345,  forfeiting  only  goods  in  possession  of 
offender  at  time  of  act;  United  btates  v.  Three  Hundred,  etc.,  28 
Fed.  Gas.  124,  holding  forfeiture  relates  to  time  of  seizure, 
in  absence  of  declaration  that  it  shall  be  instantaneous; 
United  States  y.  High  Wines,  etc.,  28  Fed.  Cas.  280,  holding  for- 
feiture under  statute,  direct  in  its  terms,  occurs  at  time  of  act; 
Trustees  y.  Winston,  5  Stew.  &  P.  27,  construing  act  of  legislature 
to  impose  absolute  forfeiture;  Gill  v.  Taylor,  3  Port  185,  construing 
statute  proyiding  for  sale  of  goyernment  land  imposed  absolute  for- 
feiture; Summers  y.  Clark,  29  La.  Ann.  103,  where  statute  was 
absolute,  and  forfeiture  was  said  to  take  place  at  once;  Mitchell  y. 
Cunningham,  20  Me.  382,  holding  that  title  is  not  diyested  under 
revenue  law,  until  condemnation;  Kneeland  y.  Willard,  59  Me.  447, 
holding  forfeiture  dated  from  time  of  wrongful  act;  Tracey  y.  Corse, 
58  N.  Y.  149,  holding  title  not  diyested  till  condemnation;  HoUman 
y.  Peebles,  1  Tex.  703,  holding  abandonment  of  public  land  ipso  facto 
restores  it.  Cited,  arguendo,  in  The  Distilled  Spirits,  11  Wall.  368, 
20  L.  171;  The  Cloth  Cases,  Crabbe,  355,  F.  C.  2,902;  Dobbins  Dis- 
tlUery  y.  United  States,  96  U.  S.  404,  24  L.  640;  Williams  y.  Delano, 
155  Mass.  14,  28  N.  E.  1123,  and  Our  House  No.  2  y.  State,  4  G. 
Greene,  175. 

Distinguished  in  The  Nabob,  Brown  Adm.  118,  F.  C.  10,002, 
holding  forfeiture  did  not  defeat  Innocent  purchaser  where  there  was 
no  decree;  Selma,  etc.,  R.  R.  Co.  y.  Tipton,  5  Ala.  802,  39  Am.  Dec. 
350,  declaring  forfeiture  in  favor  of  a  private  corporation  not  abso- 
lute; Ingersoll  v.  Jackson,  14  Mass.  110,  where  statute  was  In  alter- 
native; Marlatigui  v.  Insurance  Co.,  8  La.  69,  28  Am.  Dec.  131, 
declared  not  applicable. 

8  Cr.  417,  418,  3  L.  609,  UNITED  STATES  v.  THE  «  MARa** 

Decided  upon  the  authority  of  8  Cr.  398-416,  3  L.  602,  ante.  Cited 
in  Gelston  v.  Hoyt,  3  Wheat  311,  4  L.  398,  holding  property  Is 
diyested  on  commission  of  offense;  Caldwell  v.  United  States,  8 
How.  379,  382,  12  L.  1121,  1122,  holding  title  not  divested  under 
alternative  statute  until  election;  Confiscation  Cases,  7  Wall.  460,  19 
L.  199,  holding  informer  has  no  Interest  until  after  condemnation; 
Henderson's  Distilled  Spirits,  14  Wall.  56,  20  L.  817,  where  forfeit- 
ure was  absolute;  Burbank  v.  Conrad,  96  U.  S.  299,  24  L.  726,  holding 
under  alternative  statute  title  not  divested  until  condemnation; 
United  States  v.  Stowell,  133  U.  S.  17,  33  L.  559,  10  S.  Ct  247,  holding 
forfeiture  took  place  at  time  of  offense;  as  also  in  United  States  y. 
Fifty-six,  etc.,  1  Abb.  (U.  S.)  100,  103,  F.  C.  15,095,  and  United  States 
y.  The  Bark  Reindeer,  2  Cliff.  68,  F.  C.  16.144;  United  States  v. 
Sixty-four,  etc.,  3  Cliff.  315,  F.  C.  16,306,  holding  where  statute 
gives  choice  of  remedies  title  not  divested  until  seizure;  The  Maria, 
Deady,  100,  F.  C.  9,075,  holding  if  vessel  sold  to  foreigner  is  navi- 
gated under  American  regi.«»ter,  forfeiture  occurs  at  once;  United 
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States  y.  One  Water  Cask,  27  Fed.  Gas.  345,  forfeiting  only  goods  in 
possession  of  offender  at  time  of  act 

Distinguished  in  Mariatigui  v.  Insurance  Co.,  8  La.  69,  28  Am.  Dec, 
131,  holding  this  rule  not  applicable  to  charge  Insurers  against  acts 
of  barratry;  IngersoU  v.  Jackson,  14  Mass.  Ill,  where  statute  waa 
In  altematiye.  Cited,  arguendo,  in  The  Schooner  Tilton,  6  Mason, 
471,  P.  0.  14,054. 

8  Or.  418-420,  3  L.  609,  THE  FRANCBS. 

Prize. —  Capture  of  prize  of  war  oyerrides  all  previous  liens  of 
defendant  upon  mere  agreement  of  the  parties,  p.  420.  {B^e  8  Cr* 
348,  3  L.  585.) 

Rule  applied  in  The  Battle,  6  Wall.  498,  18  L.  933,  holding  same; 
The  Siren,  7  Wall.  162,  19  L.  133,  refusing  to  consider  outstanding 
claims  on  vessel  previous  to  capture;  also  The  Hannah  M.  Johnson, 
Blatchf.  Pr.  35,  F.  C.  6,029a.  Cited  in  The  Delta,  Blatchf. 
Pr.  134,  136,  F.  C.  3,777;  The  Mary  Anne,  1  Ware,  106,  F.  O. 
9,195,  holding  in  case  of  forfeiture  one  claiming  an  Interest  may 
make  himself  a  party;  United  States  y.  The  Areola,  24  Fed.  Cas.  850, 
where  a  mortgage  duly  recorded,  not  being  a  secret  lien,  was  not 
condemned. 

Distinguished  in  The  Amy  Warwick,  2  Sprague,  155,  156,  F.  C.  843, 
where  a  neutral  had  not  a  lien  but  a  Jus  In  re. 

Sale.— Delivery  of  goods  sent  at  risk  of  shipper  to  master  is  to 
him  as  the  agent  of  the  shipper,  p.  419. 

Cited  in  The  Hannah  M.  Johnson,  Blatchf.  Pr.  37,  F.  C.  6,029a, 
holding  bill  of  lading  transmitted  to  party  to  cover  advances  doe» 
not  pass  title;  The  Lynchburg,  Blatchf.  Pr.  52,  F.  O.  8,637a,  hold- 
ing where  defendants  contracted  to  convey  goods  to  a  certain 
State  and  there  deliver  them,  the  sale  was  made  there;  Ruhl  v. 
Comer,  63  Md.  185,  holding  title  to  goods  shipped  to  one  not  ordering 
does  not  pass  on  delivery  to  carrier;  Elliot  v.  Bradley,  23  Vt  223, 
holding  goods  were  sent  at  risk  of  consignor,  consequently  consignee 
was  former's  agent,  and  title  remained  in  consignor;  as  also  in 
Hobble  v.  Smith,  27  Fed.  662. 

Factor's  lien.—  By  common  law  factor  has  a  lien  on  goods  in  hls- 
possession  for  money  due  from  his  principal,  p.  419. 

Cited  in  Jordan  v.  James,  5  Ohio,  100,  holding  same. 

War. —  Enemy  cannot  sue  or  be  heard  as  claimant  in  courts  of 
captors,  p.  418. 

Cited  in  Perkins  t.  Rogers,  85  Ind.  145,  9  Am.  Rep.  655,  holdlnip 
same. 
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8  Cr.  421-431,  3  L.  610,  THE  THOMAS  GIBBONS. 

Prize.^A  shipment  made,  even  after  the  knowledge  of  the  war, 
Is  deemed  to  have  been  made  in  consequence  of  the  repeal  of  the 
orders  in  council,  if  made  within  so  early  a  period  as  would  leave 
a  reasonable  presumption  that  the  knowledge  of  that  repeal  would 
suspend  hostiUtles,  p.  429. 

Affirmed  in  The  Mary,  9  Gr.  140,  3  L.  683,  applying  the  principles 
to  similar  facts;  Amory  v.  McGregor,  15  Johns.  37,  8  Am.  Dec.  209, 
holding  one  belligerent  may  withdraw  his  property  from  the  country 
of  the  other,  within  a  reasonable  time  after  declaration  of  war. 

Cited  generally  in  McCalFs  Case,  15  Fed.  Cas.  1230,  and  Th'e 
ParkhiU,  18  Fed.  Cas.  1197,  as  to  powers  of  the  president  in  war. 

War.—  Mere  act  of  trading  with  enemy  does  not  Ipso  facto  for- 
feit property,  p.  430. 

Privateer's  commission  Is  limited  by  law  under  which  It  Is  issued 
and  the  instructions  of  the  executive,  pp.  428,  429. 

Miscellaneous. —  Cited  In  dissenting  opinion,  Clements  v.  Graham, 
24  La.  Ann.  449,  450. 

8  Cr.  431-434,  3  L.  614,  PRINCE  v.  BARTLETT. 

Federal  and  State  Jurisdiction.—  Property  in  possession  of  sheriff 
by  execution  cannot  be  taken  by  subsequent  process  of  United 
States  court,  p.  434. 

Rule  applied  in  Bayard  v.  Bayard,  2  Fed.  Cas.  1060,  holding  in- 
terest vested  In  party  by  mere  delivery  of  execution  to  sheriff, 
cculd  not  be  defeated  by  subsequent  process  of  Federal  courts; 
Dudley's  Case,  7  Fed.  Cas.  1154,  holding  United  States  court  has  no 
power  to  issue  injunction  to  stay  process  of  State  court 

Distinguished  in  Wall  v.  The  Royal  Saxon,  29  Fed.  Cas.  64,  where 
the  subject  of  execution  was  not  the  same  in  both  courts  whose 
process  was  in  question. 

Insolvency.— Priority  of  United  States  attaches  when  the  in- 
solvency is  legal  and  notorious,  and  not  a  mere  inability  to  pay 
debts,  p.  434. 

Cited  and  principle  applied  in  United  States  v.  Howland,  4  Wheat 
120,  4  L.  530,  note,  holding  assignment  of  part  of  his  property  insuffi- 
cient; Conrad  v.  Insurance  Co.,  1  Pet  439,  7  L.  212,  declaring  mere 
inability  of  debtor  to  pay  all  his  debts  insufficient;  Beaston  v.  The 
Bank,  12  Pet.  134,  136,  10  L.  1029,  1030,  holding  priority  can  never 
attach  while  debtor  is  in  possession  of  property;  United  States  v. 
Wilkinson,  5  Dill.  278,  F.  C.  16,695,  holding,  under  statute,  priority 
is  secured  when  debtor's  property  is  administered  for  benefit  of 
creditors  generally;  United  States  v.  The  Bank,  3  Story,  81,  F.  C. 
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14,715,  holding  prior  attaching  creditors  take  precedence  over 
United  States;  United  States  v.  McLeUka.  3  Sumn.  352,  F.  O.  15,698/ 
holding  conveyance  of  all  property  to  creditors  to  discharge  debts 
not  such  an  act;  Thelluson  v.  Smith,  Fed.  Cas.  13,878,  note;  8.  C,  1 
Pet.  C.  0.  198,  holding  mere  inability  to  pay  debts  Insufficient;  Ex 
parte  Hull,  12  Fed.  Cas.  856,  holding  insolvency  must  be  proved  as 
Indicated  by  the  statute;  United  States  v.  Couch,  2.")  Fed.  Cas.  674, 
holding  assignment  of  property  of  firm  and  of  one  partner  insuffi- 
cient: Farmers'  Bank  v.  Beaston,  7  Gill  &  J.  426,  28  Am.  Dec.  229, 
holding  inability  of  bank  to  pay  her  debts  could  not  per  se  give  the 
priority;  Marshall  y.  Barclay,  1  Paige  Ch.  161,  holding  assignment 
must  be  of  all  debtor's  property;  United  States  v.  Crookshank,  1 
Edw.  Ch.  237,  construing  the  statute  strictly,  and  as  not  giving 
priority  out  of  estate  vested  in  heir;  Wilcocks  v.  Wain,  10  S.  &  R. 
380,  holding  mortgage  given  before  general  assignment  takes  prece- 
dence; State  V.  Harris,  2  Bailey  L.  600,  holding  this  priority  not  an 
incident  of  sovereignty. 

Distinguished  in  McArthur  y.  Chase,  13  Gratt.  691,  where  statute 
was  entirely  different;  Storm  v.  Waddell,  2  Sandf.  Ch.  528,  where 
the  judgment  creditor  by  commencing  his  action  acquired  equitable 
lien  in  property  of  the  debtor,  not  impaired  by  a  discharge  in 
bankruptcy. 

8  Cr.  434r-444,  3  L.  615,  THE  ST.  LAWRENCE. 

Admiralty .— Order  for  further  proof  in  prize  causes  in  the  Su- 
preme Court  is  discretionary  and  will  not  be  granted  where  there 
is  reason  to  suspect  suppression  of  evidence  by  the  applicant,  p.  442. 

Rule  applied  in  Personette  y.  Johnson,  40  N.  J.  Eq.  175,  allowing 
further  proof  where  order  appealed  from  was  a  surprise  to  appellant; 
Scribner  v.  Williams,  1  Paige  Ch.  551,  holding  it  is  not  a  matter  of 
course  to  receive  further  proof  on  an  appeal;  The  Adula,  89  Fed.  361, 
refusing  further  proof. 

Miscellaneous  citations. —  Cited  in  Amory  v.  McGregor,  15  Johns. 
36,  8  Am.  Dec.  208,  and  declared  not  to  have  decided  that  an  Ameri- 
can could  withdraw  funds  from  England  after  declaration  of  war. 

8  Cr.  444-451,  3  L.  619,  THE  HIRAM. 

Prize.—  Using  enemy's  license  in  carrying  provisions  to  neutral, 
who  is  their  ally,  subjects  ship  to  condemnation,  p.  451. 

Rule  applied  in  The  Julia,  1  Gall.  598,  F.  C.  7,575,  applying  princi- 
ples to  similar  facts.  Cited  in  note,  3  Wheat  207,  4  L.  372,  on 
this  subject. 

Miscellaneous  citations. —  Cited  in  Payson  y.  Coolidge,  2  Gall. 
235,  F.  0.  10,860, 
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8  Cr.  451-45C,  3  L.  621,  THE  JOSEPH. 

Prize.— American  vessel  carrying  cargo  to  an  enemy's  port  after 
war  was  known  is  liable  to  condemnation,  even  after  she  has  left 
enemy's  port,  p.  455. 

Rule  applied  In  Jeeker  t.  Montgomery,  18  How.  114,  15  L.  313, 
holding  forfeiture  cannot  be  evaded  by  stopping  at  an  Intermediate 
port;  The  Springbok,  Blatchf.  Pr.  454,  F.  C.  13,264,  holding  vessel 
destined  for  enemy's  port,  subject  to  capture  the  moment  she  de- 
parts; United  States  v.  One  Hundred  Barrels  Cement,  27  Fed.  Gas. 
293,  297,  holding  all  goods  shipped  during  war  without  a  license, 
forfeited;  Galdwell  v.  Express  Go.,  1  Flipp.  89,  F.  G.  2,303,  holding 
carrier  prevented  from  delivering  by  war  becomes  a  bailee,  and  is 
liable  for  value  of  goods  at  end  of  war  when  demand  is  made; 
Durden  v.  Smith,  44  Miss.  553,  holding  war  excuses  demand  by 
holder  of  note  at  that  time.  Gited  approvingly  In  The  Grotius,  8 
Gr.  460.  3  L.  624. 

Distinguished  in  Kershaw  v.  Kelsey,  100  Mass.  567,  97  Am.  Dec. 
130,  upholding  lease  by  rebel  of  plantation  in  rebel  State  to  a  citizen 
of  Massachusetts. 

Privateer  may  under  his  instruction  capture  vessel  within  waters 
of  the  United  States,  pp.  455,  456. 

8  Gr.  456-462,  3  L.  623,  THE  GROTIUS. 

Prize.—  Whether  acts  amounted  to  a  capture  being  in  doubt,  fur- 
ther proof  was  ordered. 

No  citations. 

8  Gr.  462-470,  3  L.  624,  ALEXANDER  v.  PENDLETON. 

Adverse  possession  for  fifty  years  with  knowledge  of  a  better 
title  constitutes  a  good  defense  against  it,  p.  469. 

Glted  in  Scott  v.  Evans,  1  McLean,  489,  F.  G.  12,529,  holding  lapse 
of  time  a  good  bar  to  claim  of  title,  though  statute  would  not  oper- 
ate; Riggs  V.  Fuller,  54  Ala.  146,  holding  where  there  is  privity  of 
estate  several  possessions  can  be  tacked;  Gannon  v.  Stockmon,  36 
Gal.  541,  95  Am.  Dec.  208,  holding  title  acquired  by  adverse  posses- 
sion is  lost  only  by  adverse  possession  for  statutory  period;  Parker  v. 
Metzger,  12  Or.  413,  7  Pac.  522,  and  420  Min.  Go.  v.  Min.  Go.,  3 
Sawy.  &5S,  F.  G.  4,989,  holding  adverse  possession  vests  a  perfect* 
title;  McNeely  v.  Langan,  22  Ohio  St.  37,  sufficient  if  possession  was 
in  plaintiff  or  those  under  whom  he  claims;  Kirk  v.  Smith,  9  Wheat. 
288,  6  L.  92,  the  possession  must  be  adverse.  Gited,  arguendo.  In 
Hunter  v.  Marlboro,  2  Wood.  &  M.  198,  F.  C.  6,908. 

Cloud  on  title.—  Equity  will  lnteri>ose  to  quiet  title  to  a  property 
situated  near  a  growing  city,  and  in  which  numerous  persons  are 
interested,  p.  468. 
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Cited  In  HoUand  v.  Challen,  110  U.  S.  20,  28  L.  54.  d  S.  Ct  4d8, 
holding,  under  statute,  possession  by  plaintiff  unnecessary;  Frost  y. 
Spitley,  121  U.  S.  556.  30  L.  1012,  7  S.  Ct.  1131,  holding  it  cannot  be 
maintained  by  one  with  only  equitable  title;  Dick  t.  Foraker,  155 
IT.  S.  414,  39  L.  205,  15  S.  Ct.  128,  holding,  under  statute,  possession 
by  plaintiff  unnecessary;  Harland  v.  Bankers,  etc,  TeL  Co.,  32 
Fed.  308,  holding  equity  will  not  entertain  a  bill  to  try  title  to 
property  held  adversely;  Brrett  v.  Crane,  8  Fed.  Cas.  777,  holding 
that  person  in  possession  can  bring  bUl  to  quiet  title;  Arrington  y. 
Liscom,  34  CaL  386,  94  Am.  Dec.  738,  holding  person  acquiring  title 
by  adverse  possession  may  bring  such  a  bill;  Butler  y.  Durham,  2 
Ga.  428,  refusing  to  grant  equitable  relief  where  there  was  adequate 
remedy  at  law;  Bond  y.  Little,  10  Ga.  400,  holding  equity  will  not 
restrain  action  in  ejectment  in  a  doubtful  case;  Stockton  v.  Williams, 
1  Doug.  (Mich.)  567,  refusing  to  restrain  the  assertion  of  a  title  in  a 
case  not  free  from  doubt;  Bracken  y.  Preston,  1  Finn.  598,  44 
Am.  Dec.  423,  dismissing  bill  where  complaint  showed  plaintiff 
disseized.  See  also  note  in  50  Am.  Dec.  453,  note.  Cited  without 
special  application  in  dissenting  opinion,  Davis  v.  Settle,  43  W.  Va. 
37,  26  S.  B.  565.  Cited  in  Caro  v.  Pensacola,  etc.,  Co.,  19  Fla. 
772,  holding  that  equity  will  interfere  in  behalf  of  those  In  possession 
of  land  claimed  by  a  large  number;  Plerpont  v.  Fowle,  2  Wood.  & 
M.  36,  F.  C.  11,152,  remarking  that  parties  are  usually  sent  to  law 
to  try  questions  of  title. 

Distinguished  in  De  Bemardi  v.  McElroy,  110  Mo.  659,  19  S.  W. 
628,  where  party  in  possession  had  accepted  bond  and  had  agreed 
to  execute  a  deed. 

Notice.~A  bona  fide  purchaser  without  notice  of  a  verbal  trust 
attaching  to  his  grantor's  title  is  protected  against  such  trust,  p.  469. 

Cited  in  Johnson  v.  Rogers,  13  Fed.  Cas.  797,  holding  a  party 
taking  claim  from  trustee  with  notice  of  fraud  cannot  impeach  the 
assignment;  Rogers  v.  Pierce,  12  Neb.  51,  10  N.  W.  536,  holding 
purchaser  from  one  without  notice  not  liable  for  conversion;  Snow- 
den  V.  Tyler,  21  Neb.  217,  31  N.  W.  669;  Holmes  v.  Stout,  4  N.  J.. 
Eq.  494;  Holmes  v.  Stout,  10  N.  J.  Eq.  422,  and  Griffith  v.  Griffith, 
1  Hoff.  Ch.  163,  holding  grantee  of  bona  fide  purchaser  is  not  to  be 
charged  with  acts  known  to  him  before  he  acquired  title. 

Distinguished  in  York  v.  McNutt,  16  Tex.  16,  67  Am.  Dec.  608, 
holding  bona  fide  purchaser  of  equitable  title  takes  it  with  imper- 
fections. 

Statute  of  limitations.— Where  suit  Is  abated  it  takes  no  time 
out  of  the  statute,  p.  470. 

Cited  in  Willard  v.  Wood,  164  U.  S.  523,  41  L.  540,  17  S.  Ct  181, 
holding  if  suit  is  dismissed  or  abates,  limitation  runs  during  pend- 
ency; Lytle  V.  The  State,  17  Ark.  662,  holding  filing  of  amended 
bill  bringing  in  new  parties  to  be  commencement  of  suit  as  to  them; 
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Null  y.  Canal  Co.,  4  Ind.  434,  holding  proceeding  abandoned  will 
not  avail  to  save  claim  from  statute;  Young  v.  Mackall,  4  Md.  374, 
w'here  a  suit  abates  and  is  not  revived  it  takes  no  time  out  of  the 
statute. 

Miscellaneous. —  Cited  in  Smith  v.  Adams,  130  U.  S.  175,  32  L. 
898,  9  S.  Ct  569,  but  apparently  not  in  point 

8  Cr.  471-478,  3  L.  627,  PRATT  v.  CARROLL. 

Specific  performance  refused  after  lapse  of  seven  years  and 
change  of  circumstances,  p.  476. 

Cited  In  Taylor  v.  Longworth,  14  Pet.  175,  10  L.  406,  allowing, 
speciflc  performance,  where  delay  was  caused  by  state  of  title; 
Veazie  v.  Williams,  8  How.  158,  12  L.  1028,  giving  relief  though 
there  had  been  a  lapse  of  time;  McCabe  v.  Matthews,  155  U.  S.  553, 
39  L.  258, 15  S.  Ct.  191,  whether  specific  performance  will  be  granted 
depends  on  the  circumstances;  McNeil  v.  Magee,  5  Mason,  259,  F.  C. 
8,915,  holding  court  will  not  decree  specific  performance  after  long 
delay,  especially  where  there  has  been  a  material  change  of  circum- 
stances; Warner  v.  Daniels,  1  Wood.  &  M.  Ill,  F.  C.  17,181,  holding 
where  there  is  fraud,  or  it  would  work  injustice,  lapse  of  time  is 
not  a  bar;  McCabe  v.  Matthews,  40  Fed.  339,  refusing  specific  per- 
formance where  there  was  a  long  delay,  unexplained;  Avery  v.  Kel- 
logg, 11  Conn.  571,  allowing  specific  performance  where  laches  of 
plaintiff  was  waived  by  acts  of  defendant;  The  Trustees,  etc.  v. 
State,  7  Ind.  183,  holding  equity  can  exercise  Us  discretion  in  en- 
forcing a  statute;  Mathews  v.  GiUiss,  1  Iowa,  254,  holding  unless 
time  is  expressly  made  so,  it  will  not  be  treated  as  of  the  essence  of 
the  contract;  Kercheval  v.  Swope,  6  T.  B.  Mon.  366,  where  there 
was  part  execution,  lapse  of  time  was  not  a  bar;  Derrett  v.  Bowman, 
61  Md.  528,  holding  time  not  of  the  essence  of  the  contract,  and 
giving  specific  performance;  Dawson  v.  Sparks,  1  Posey  (Tex.),  751, 
holding  if  property  is  of  perishable  nature  party  who  has  been 
defrauded  Is  not  bound  to  preserve  them  until  suit  to  rescind  is 
brought  Cited  generally  in  Tufts  v.  Tufts,  3  Wood.  &  M.  474,  F.  C. 
14,233;  Cheney  v.  Cook,  7  Wis.  424. 

Distinguished  in  Magee  v.  McManus,  70  Cal.  559,  12  Pac.  454, 
declaring  it  to  be  inapplicable  to  a  contract  of  indemnity;  Long- 
worth  v.  Taylor,  1  McLean,  517,  F.  C.  8,491,  refusing  to  enforce 
Illegal  agreement 

Miscellaneous  citations. —  Cited  in  Everett  Land  Co.  v.  Maney,  16 
Wash.  560,  48  Pac.  246,  to  point  that  where  damages  are  indefinite, 
the  amount  stipulated  is  considered  liquidated  damages. 

40 
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IX  CRANCH. 


9  Cr.    9-11,    3    L.    639,    MANDEVILLE    v.    UNION    BANK    OP 

GEORGETOWN. 

Bills  and  notes  —  E(et-oiI. —  By  making  note  payable  at  bank, 
maker  waives  right  to  offset  claim  against  payee  in  action  by  bank, 
p.  11. 

Cited  and  principle  applied  in  Spence's  Admr.  y.  Wliltaker,  3 
Port  321,  holding  that  certificates  of  stock  issued  by  priyate  asso- 
ciation are  not  subject,  in  hands  of  bona  fide  assignee,  to  offset 
against  original  stockholder;  Emanuel  y.  Atwood,  6  Port  389,  and 
Knapp  y.  McBride,  7  Ala.  28,  hdlding  such  note  not  subject  to  set- 
off in  hands  of  assignee  of  bank;  Bedford  Bank  y.  Acoam,  125  Ind. 
586,  21  Am.  St.  Uep.  2C0,  25  N.  E.  714,  holding  that  where  note  pay- 
able at  bank,  bank  has  right  to  pay  note  from  general  funds  of 
maker  on  deposit.  See  also  note  23  Am.  Rep.  52.  Cited  approvingly 
in  Merchants'  Bank  y.  Meyer,  56  Ark.  509,  20  S.  W.  408,  discussing 
general  subject  and  collecting  authorities. 

Distinguished  in  Par  ham  v.  Randolph,  4  How.  (Miss.)  454,  35  Am. 
Dec.  408,  and  Allein  y.  Bank,  3  Smedes  &  M.  58,  under  statute;  Ray- 
mond y.  Middleton,  29  Pa.  St.  530,  where  note  not  negotiated  at 
place  specified;  Grissom  y.  Bank,  87  Tenn.  370,  10  Am.  St.  Rep.  681, 

10  S.  W.  781,  holding  that  making  note  payable  at  bank  does  not 
of  itself  confer  authority  of  bank  to  pay  out  of  funds  of  maker;  so 
also  in  Barrett  y.  WiUs,  4  Leigh,  110,  117,  26  Am.  Dec.  316. 

9  Cr.  11-18,  3  L.  639,  MEIGS  v.  McCLUNG'S  LESSEE. 

Indian  lands.—  Treaty  between  United  States  and  tribe  of  Indians 
concerning  lands  is  the  contract  of  both  parties,  and  its  terms  cannot 
be  controlled  by  acts  of  agent  of  United  States,  p.  18. 

Cited  and  applied  In  Clark  y.  Smith,  13  Pet  201,  10  L.  126, 
where  grant  to  Indians  held  to  confer  only  right  of  occupancy;  Hoi- 
den  y.  Joy,  17  Wall.  247,  21  L.  535,  as  to  inability  of  president  to 
convey  public  lands  without  consent  of  congress;  United  States  v. 
Lee,  106  U.  S.  210,  212,  217,  246.  27  L.  178,  179,  181,  191,  1  S.  Ct 
252,  254,  258,  282,  on  point  that  court  will  protect  property  rights 
unlawfully  invaded  by  public  officers;  Lee  v.  Kaufman,  3  Hughes, 
94,  131,  132,  138,  F.  C.  8,191,  holding  further  as  to  Jurisdiction  of 
Federal  courts  in  cases  involving  title  to  public  lands;  see  also  same 
case,  3  Hughes,  150,  F.  C.  8,192;  United  States  v.  Reese,  5  DHL  409, 
F.  C.  16,137,  denying  right  of  congress  to  interfere  with  rights  under 
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such  treaty;  so  also  in  United  States  v.  Payne,  2  McOreary,  295, 
8  Fed.  888,  on  same  point  Approved  and  principle  applied  in  follow- 
ing cases,  holding  that  ejectment  may  be  maintained  against  United 
States  officer:  Polack  v.  Mansfield,  44  Cal.  40,  42,  13  Am.  Rep.  154, 
156;  King  v.  La  Grange,  61  Cal.  227;  King  v.  La  Grange,  61  Oal. 
230;  McConnell  v.  Wilcox,  1  Scam,  365,  and  Budd  v.  Tax  Collector, 
36  La.  Ann.  961.    Cited  also  in  Cherokee  Nation  v.  Georgia,  5  Pet  48, 

8  L.  42,  in  discussion  of  general  subject. 

Miscellaneous  citations. —  Cited  in  Cunningham  y.  Railroad  Co., 
109  U.  S.  452,  27  L.  994,  3  S.  Ct  297;  Polndexter  v.  Greenhow, 
114  U.  S.  287.  29  L.  192,  5  S.  Ct  912;  Reagan  v.  Farmers*  Loan, 
etc.,  Co.,  154,  U.  S.  391,  38  L.  1021,  14  S.  Ct.  1052;  Head  v.  Por- 
ter, 48  Fed.  482,  486;  Railroad  Co.  v.  Commissioners,  36  Tex.  410, 
on  point  that  officer  setting  up  authority  as  defense  must  show 
that  such  authority  was  sufficient  to  protect  him.  (Not  decided  in 
principal  case.) 

9  Cr.  19-28,  3  L.  642,  SIMMS  v.  GUTHRIE. 

Equity  —  Pleading. —  Legal  owners  must  be  made  parties  to 
duit  brought  by  holders  of  equitable  title,  p.  25. 

Cited  and  applied  in  Findlay  v.  Hinde,  1  Pet.  245,  7  L.  130,  holding 
person  who  executed  deed  should  be  made  party  to  proceeding 
brought  by  person  claiming  under  deed  and  alleging  it  to  have  been 
lost;  Smith  y.  Shane,  1  McLean,  32,  F.  C.  13,105,  holding  that  pat- 
entee should  be  made  party  to  action  involying  title  to  land  conyeyed 
by  him;  State  ex  reL  y.  Burke,  33  La.  Ann.  505,  denying  right 
to  maintain  action  against  State  treasurer  where  State  a  necessary 
party  and  exempt  by  Constitution  from  suit  in  her  own  courts;  dis- 
senting opinion,  Paine  y.  French,  4  Ohio,  327,  on  point  that  mort- 
gagee should  be  made  party  to  action  by  assignee. 

Distinguished  in  Kerr  y.  Watts,  6  Wheat  559,  5  L.  330,  holding 
that  person  need  not  be  made  complainant  in  whom  there  is  no  in- 
terest; Thomas  y.  Kennedy,  24  Iowa,  403,  95  Am.  Dec.  744,  holding 
heirs  of  immediate  grantor  not  necessary  parties  where  .plaintifiT 
claims  under  deed  giyen  by  remote  grantor  to  correct  error  in  deed 
to  immediate  grantor. 

Equity  Jurisdiction  oyer  auxiliary  suits  does  not  depend  on  resi- 
dence of  parties,  p.  25. 

Cited  and  applied  in  Jones  y.  Andrews,  10  Wall.  333,  19  L.  937, 
as  to  bill  to  restrain  proceedings  of  garnishment;  Webb  y.  Barnwell* 
116  U.  S.  196,  29  L.  596,  6  S.  Ct  351,  as  to  proceeding  to  enjoin  en- 
forcement of  Judgment  in  ejectment;  St.  Luke's  Hospital  y.  Barclay, 
3  Blatchf.  263,  F.  C.  12,241,  as  to  proceeding  to  restrain  institution 
of  action  at  law;  McDonald  y.  Seligman,  81  Fed.  756,  as  to  bill  to 
enjoin  Judgment  and  for  permission  to  complainant  to  Interyene  in 
action;  Dayis  y.  Packard,  10  Wend.  55,  and  Rogers  y.  Rogers,  1 
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Paige  Ch.  185,  under  facts  similar  to  those  in  principal  case;  Brooks 
V.  Memphis,  4  Fed.  Cas.  286,  on  point  that  equity,  having  acquired 
Jurisdiction  of  case,  may  decide  all  que^ons  arising  during 
proceedings. 

Distinguished  in  Christmas  v.  Itussel,  li  Wall.  81,  20  L.  763,  where 
bill  did  not  relate  to  matter  In  addition  to  or  in  continuance  of 
original  suit. 

Public  lands. —  Entry  made  by  assignee  of  pre-emption  right  is 
good,  although  name  of  assignee  be  not  mantioned  in  the  entry,  if 
the  entry  refer  to  the  warrant  and  mention  an  improvement,  and  the 
place  be  sufficiently  described,  p.  24. 

Equity. —  Complainant  cannot  obtain  decree  for  more  than  he 
has  asked  in  his  bill,  p.  27. 

Cited  and  principle  applied  in  Foster  v.  Goddard,  1  Black.  5X8, 
17  L.  232,  holding  that  in  equitable  proceeding  proof  must  corre- 
spond to  allegations;  Tilghman  v.  Tilghman's  Exrs.,  1  Bald.  491, 
F.  C.  14,045,  holding  Inadmissible  evidence  as  to  matter  not  alleged; 
Goodyear  v.  Providence  Rubber  Co.,  2  CUff.  370,  F.  C.  5,583,  holding 
defendant  limited  to  defenses  set  up  In  answer;  Blandy  v.  Griffith, 
3  Fed.  Cas.  677,  on  point  that  material  facts  must  be  alleged  In 
pleadings. 

9  Cr.  28^9,  3  L.  645,  SPEAKE  v.  UNITED  STATES. 

Bond. —  Statute  directing  bond  to  be  taken  before  clearance 
granted  is  merely  directory  and  bond  taken  afterwards  is  not  neces- 
sarily invalid,  p.  35. 

Cited  and  principle  applied  In  Bank  of  United  States  v.  Brent,  2 
Cr.  C.  C.  699,  Fed.  Cas.  910,  holding  bond  not  void  for  noncompli- 
ance with  law  regulating  execution;  United  States  v.  Mynderse,  11 
Blatchf .  6,  F.  C.  15,851,  holding  bond  not  void  because  It  exceeds  re- 
quirements of  statute;  Woolrldge  v.  McKenna,  8  Fed.  662,  holding 
statute  prescribing  time  when  act  Is  to  be  performed  merely  direc- 
tory; Sprowl  V.  Lawrence,  33  Ala.  692,  as  to  sherllTs  bond;  Branch  v. 
Branch,  6  IHa.  329,  as  to  bond  of  administrator;  Stephens  v.  Craw- 
ford, 3  Ga.  508,  512,  holding,  however,  that  bond  not  conformable 
to  statute  can  be  enforced  only  according  to  common-law  rules; 
Chicago  V.  Gage,  95  111.  623,  35  Am.  Rep.  193,  as  to  bond  of  city' 
treasurer;  Commissioners  of  Knox  Co.  v.  Johnson.  124  Ind.  150, 
19  Am.  St.  Rep.  92,  24  N.  E.  150,  as  to  time  for  filing  bond  of  county 
superintendent  of  schools;  Young  v.  Maryland,  7  Gill  &  J.  263,  as  to 
statute  prescribing  form  of  official  bond;  dissenting  opinion.  Mil- 
burn  V.  Maryland,  1  Md.  19,  majority  holding  bond  invalid  unless 
approved  as  required  by  statute;  Jones  v.  Railroad  Co.,  5  How. 
(Miss.)  411,  holding  forthcoming  bond  not  invalidated  by  omission 
to  state  statutory  period  between  levy  and  sale;  State  v.  Rhodes, 
6  Nev.  373,  as  to  official  bond  given  for  greater  sum  than  required; 
State  y.  Colvlg,  15  Or.  62,  13  Pac.  640,  as  to  statute  prescribing 
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time  within  which  officer  must  qualify.  Cited  approvingly  In  Jaclsson 
V.  Slmonton,  4  Cr.  C.  C.  261,  F.  O.  7,147,  discussing  general  subject 
Distinguished  In  Janes  y.  Reynolds,  2  Tex.  256,  holding  that 
bond  must  conform  substantially  to  statute;  also  in  Johnson  y. 
Erskine,  9  Tex.  5,  holding  .bond  invalid  where  more  onerous  than 
required  by  statute. 

Bond. —  Where  law  requires  bond  in  penal  sum  equal  to  double 
value  of  vessel,  parties  are  estopped,  in  absence  of  fraud,  oppres- 
sion or  circumvention,  to  deny  that  sum  inserted  by  mutual  consent 
was  in  fact  double  that  value,  p.  36. 

Cited  in  The  S.  Oterl,  67  Fed.  150,  30  U.  S.  App.  10,  ruUng  simi- 
larly  respecting  an  export  bond;  Steele  v.  Adams,  1  Me.  4,  as  to 
estoppel  by  deed;  Peters  v.  State,  10  Tex.  App.  306,  where  sureties 
on  bail  bond  estopped  from  denying  its  validity  on  ground  that  it 
was  taken  in  sum  less  than  that  fixed  by  sheriff.  Approved  also  in 
Taylor  v.  Benham,  5  How.  274,  12  L.  150,  and  YiUere  v.  Aroistrong, 
4  Mart.  (N.  S.)  25,  discussing  general  subject. 

Alteration  of  bond. —  Bond  is  not  avoided  by  erasing  name  of 
one  obligor  and  inserting  name  of  another  after  delivery,  by  consent 
of  all  parties  proved  by  parol,  p.  21. 

Cited  and  applied  in  McWhorter  v.  McGehee,  1  Stew.  554,  as 
to  sheriff's  bond;  Gibbs  v.  Frost,  4  Ala.  728,  as  to  consent  of  parties 
to  complete  bond  after  signing  in  blank,  and  in  Gotten  v.  Williams, 
1  Fla.  49,  on  same  point;  Sans  v.  People,  3  Gilm.  335,  as  to  alteration 
of  sum  in  bail  bond;  Stiles  v.  Probst,  69  III.  387,  as  to  alteration  of 
deed;  Chicago  v.  Gage,  95  111.  611,  35  Am.  Rep.  183,  as  to  completion 
of  bond  after  signing  in  blank;  State  y.  Polke,  7  Blackf.  28,  under 
facts  similar  to  those  in  principal  case;  Powers  v.  Nash,  37  Me.  324, 
as  to  substitution  of  surety  on  note;  South  Berwick  v.  Huntress,  53 
Me.  97,  87  Am.  Dec.  542,  as  to  insertion  of  sum  in  penal  bond  after 
signing  in  blank;  Howe  v.  Peobody,  2  Gray,  557,  as  to  alteration  of 
probate  bond  by  increasing  penal  sum;  Camden  Bank  v.  Hall,  14 
N.  J.  L.  585,  588,  as  to  alteration  of  Judgment  bond;  Rogers  y. 
Hosack's  Exrs.,  18  Wend.  339,  holding  further  that  redelivery  after 
alteration  is  unnecessary.  See  also  same  case  on  rehearing,  25 
Wend.  348;  Cribben  y.  Deal,  21  Or.  214,  28  Am.  St.  Rep.  748,  27 
Pac.  1047,  as  to  filling  up  of  deed  signed  in  blank;  Stahl  v.  Berger, 
10  Serg.  &  R.  172,  13  Am.  Dec.  668,  as  to  insertion  of  name  of  payee 
of  note  signed  in  blank;  Barrington  v.  Bank,  14  rSerg.  &  R.  422; 
Burson  v.  Kincaid,  3  Pen.  &  Watts,  61,  as  to  release  of  estate  of 
deceased  surety;  Arnold  v.  Jones,  2  R.  I.  350,  as  to  alteration  of  note 
by  changing  name  of  payee;  Gourdin  v.  Commander,  6  Rich.  L. 
504,  as  to  filling  up  of  bond  signed  in  blank;  Lafferty  v.  Lafl-erty, 
42  W.  Va.  788,  26  S-  E.  264,  where  deed  signed  in  blank  and  subse- 
quently filled  in;  Vilet  v.  Camp,  13  Wis.  206,  holding  that  consent 
may  be  given  either  before  or  after  alteration.    See  also  notes*  13 
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Am.  Dec.  671,  and  10  Am.  Rep.  2G3.  on  general  subject.  Cited 
approvingly  In  Owings  v.  Grubb,  6  J.  J.  Marsh.  32,  but  question  not 
decided. 

Denied  in  Simms  v.  Hervey,  19  Iowa,  291,  holding  parol  evidence 
inadmissible  to  show  authority  to  fill  in  mortgage  signed  in  blank. 
Distinguished  In  Tucker  v.  Allen,  16  Kan.  319.  320.  as  to  deed  signed 
In  blank;  in  the  following:  People  v.  Brown,  2  Doug.  (Mich.)  13; 
Smith  V.  Weld,  2  Pa.  St  55;  Cleaton  v.  Chambliss,  6  Rand.  92; 
Rhea  v.  Gibson,  10  Gratt.  220;  Preston  v.  Hull.  23  Gratt  612,  14  Am. 
Rep.  161,  where  consent  of  parties  not  shown,  and  in  Spencer  v. 
Buchannan,  Wright,  584,  where  bond  signed  in  blank,  held  not  to  be 
completed  by  inference  of  court. 

Alteration  apparent  on  face  of  instrument  does  not  avoid  it  unless 
shown  to  have  been  made  fraudulently  or  without  consent  of  parties 
afTected,  p.  37. 

This  rule  has  been  applied  in  dissenting  opinion.  Miller  t.  Stewart, 
9  Wheat  717,  6  L.  198,  majority  holding  bond  of  tax  collector  for 
performance  of  duties  in  eight  townships  avoided  by  extending  it 
to  another  township  without  consent  of  sureties;  Bailey  v.  Taylor, 
11  Conn.  535,  29  Am.  Dec.  324,  as  to  alteration  of  note;  Stewart  v. 
Preston,  1  Fla.  22,  44  Am.  Dec.  624.  as  to  interlineation  in  assign- 
ment of  mortgage;  Pelton  v.  Prescott.  13  Iowa,  570.  holding  new  con- 
sideration not  necessary  to  support  assent  to  alteration  of  date  of 
promissory  note;  Albert  v.  Buhler,  3  Mart  (N.  S.)  492.  holding  that 
mere  clerical  error  will  not  impair  validity  of  bond;  Collins  v.  Col- 
lins, 51  Miss.  319,  321.  323,  24  Am.  Rep.  637,  638.  640,  as  to  interlinea- 
tion of  deed  by  consent  of  parties  after  recording;  Den  v.  Farlee, 
21  N.  J.  L.  289.  holding  that  alterations  in  deed  are  presumed  to 
have  been  made  before  execution  and  delivery;  Grossman  t.  Cross- 
man,  95  N.  Y.  153.  dissenting  opinion;  In  re  Conway's  Will,  124  N.  Y. 
466,  26  N.  E.  1032,  majority  distinguishing  Grossman  v.  Grossman^ 
supra;  McArtbur  v.  Ladd,  5  Ohio,  518,  519.  as  to  alteration  in  con- 
tract for  work  and  labor;  Franklin  v.  Baker,  48  Ohio  St  304,  29 
Am.  St  Rep.  549,  27  N.  E.  552,  and  Newman  v.  King,  54  Ohio  St 
282,  56  Am.  St.  Rep.  710,  43  N.  E.  685,  as  to  alteration  of  promissory 
note. 

Distinguished  in  United  States  v.  Nelson,  2  Brock.  73,  74,  F.  C. 
15,862,  as  to  bond  under  seal. 

Miscellaneous  citations. —  Cited  erroneously  in  Patterson  v.  Gib- 
son. 81  Ga.  805,  12  Am.  St  Rep.  358,  10  S.  E.  10,  and  FuUerton  v. 
Harris,  8  Me.  697. 

9  Cr.  39-43,  3  L.  649.  TABER  v.  PERROTT. 

Evidence. —  Person  to  whom  bill  of  exchange  is  intrusted  to  de- 
liver to  another  for  collection,  is  competent  witness  for  owner  of  bill 
in  action  to  recover  on  such  bill  from  collector,  p.  43. 

Cited  in  Kilpatrick  v.  Sisneros,  23  Tex.  137,  but  not  in  point 
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9  Cr.  4^-65.  3  L.  650,  TERRETT  v.  TAYLOR. 
Legislatiye  grant  is  a  contract  and  as  such  is  irrevocable,  p.  50. 

This  rule  has  been  cited  and  the  principle  applied  in  numerous 
cases:  Dartmouth  College  v.  Woodward,  4  "Vyheat.  695,  4  L.  073, 
denying  power  of  legislature  to  modify  charter  granted  to  educa- 
tional corporation  by  English  crown  prior  to  Revolution;  Planters* 
Bank  V.  Sharp,  6  How.  332,  12  L.  460,  holding  unconstitutional 
statute  prohibiting  bank  from  transferring  notes  and  bills  by 
indorsement,  bank  having  been  empowered  by  charter  to  acquire 
and  dispose  of  property  of  all  kinds;  State  Bank  v.  Knoop,  16  How. 
389,  14  L.  985,  denying  right  of  legislature  to  repeal  clause  In  char- 
ter exempting  corporation  from  taxation;  dissenting  opinion,  Illinois, 
etc.,  R.  R.  Co.  V.  Illinois,  146  U.  S.  475,  36  L.  1051,  13  S.  Ct.  120, 
majority  holding  that  railroad  company  had  no  right  as  lipariau 
owner  to  reclaim  land  on  shore  of  lake;  Douglas  v.  Kentucky,  168 
U.  S.  500,  42  L.  557,  18  S.  Ct.  203,  denying  right  of  legislature  to 
impair  vested  rights  under  grant  of  power  to  conduct  lottery; 
Southern  Pacific  Co.  v.  Orton,  6  Sawy.  182,  32  Fed.  471,  holding  that 
in  action  of  trespass  brought  by  corporation  authorized  to  receive 
grants  of  land,  defendant  cannot  dispute  authority  of  corporation 
to  take  land  in  question;  Gray  v.  Davis,  1  Woods,  424,  F.  C.  5,715, 
holding  that  corporate  charter  cannot  be  annulled  by  provisions  of 
State  Constitution  subsequently  adopted;  Magill  v.  Brown,  16  Fed. 
Cas.  413,  419,  as  to  grant  to  unincorporated  religious  society. 

Citing  cases  in  the  State  courts  also  apply  the  rule,  dissenting 
opinion.  Dale  v.  Governor,  3  Stew.  418,  423,  majority  holding 
that  act  of  legislature  settling  annuity  for  military  services  rendered 
vested  no  interest  in  annuity  until  paid,  and  was  repealable;  Stone 
y.  Gazzam,.46  Ala.  275,  ruling  similarly  as  to  grant  to  individual; 
Boyd  v.  State,  46  Ala.  334,  denying  right  of  legislature  to  repeal 
grant  of  power  to  conduct  lottery  during  year  for  which  license 
already  paid;  Micou  v.  Bridge  Co.,  47  Ala.  656,  holding  that  grant 
of  power  to  build  bridge  cannot  be  impaired  by  grant  of  power  to 
another  company  to  build  similar  bridge;  Commissioners  v.  Rather, 
48  Ala.  447,  and  Howard  v.  Jones,  50  Ala.  69,  denying  right  of  legis- 
lature to  charge  remedy  upon  contracts  so  as  to  impair  obligation; 
Montgomery  v.  Kasson,  16  Cal.  194,  as  to  grant  of  public  lands; 
Seymour  v.  Hartford,  21  Conn.  480,  denying  right  to  repeal  exemp- 
tion from  taxation;  Trustees  v.  Bailey,  10  Fla.  130,  81  Am.  Dec. 
199,  granting  injunction  to  restrain  appropriation  ©f  funds  to  other 
pui-pose  than  that  for  which  raised,  so  as  to  impair  security  of 
bondholder;  County  Commissioners  v.  King,  13  Fla.  474,  holding  that 
where  statute  provides  for  discharge  of  bonds  legislature  cannot 
impair  rights  of  bondholders  bj'  amendment  providing  insufficient 
means;  Savannah  v.  Steamboat  Co.,  Charlt.  (Ga.)  340,  348,  as  to  legis- 
lative grant  of  land  to  municipal  corporation;  In  re  Flournoy,  1  Ga. 
608,  denying  right  of  governor  to  remit  portion  of  penalty  due  to 
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individual;  Toung  v.  Harrison,  6  Ga.  154,  155,  as  to  grant  of  right 
to  take  tolls;  Hilliard  v.  Connelly,  7  Ga.  179,  and  Winter  v.  Jones, 

10  Ga.  19G,  54  Am.  Dec.  382,  as  to  grant  of  land  to  individual; 
Campbell  v.  Georgia,  11  Ga.  370,  where  authorities  collected  and  dis- 
cussed; Bruce  v.  Schuyler,  4  Gilm.  276,  278,  46  Am.  Dec.  458,  460,  as 
to  grant  to  individual;  dissenting  opinion,  Weidenger  v.  Spruance, 
101  111.  300,  majority  holding  valid  act  of  legislature  changing  con- 
ditions as  to  liability  of  shareholders  in  corporation;  Board  of  Edu- 
cation V.  Bakewell,  122  111.  351,  10  N.  E.  384,  denying  right  of  legis- 
lature to  transfer  property  of  private  educational  institution   to 
State  board  of  education;  Martindale  v.  Moore,  3  Blackf.  279,  where 
statute  exempting  executors  from  personal  liability  held  not  to  afTect 
judgment  rendered  previous  to  passage;  State  v.  Vincennes  Univer- 
sity, 5  Ind.  89,  holding  that  corporation  cannot  be  dissolved  by  legis- 
lature because  of  mere  loss  of  members;  State  v.  Springfield  Town- 
ship, 6  Ind.  97,  as  to  grant  of  school  lands;  dissenting  opinion, 
Noel  V.  Ewing,  9  Ind.  58,  majority  sustaining  right  of  legislature  to 
diminish  inchoate  dower;  dissenting  opinion,  Scobey  v.  Gibson,  17 
Ind.  577,  arguing  that  statute  cannot  act  retrospectively  so  as  to 
affect  rights  under  judgment    rendered    previously;    EJd wards   v. 
Jagers,  19  Ind.  417,  as  to  grant  of  land  to  college;  Carr  v.  State, 
127  Ind.  207,  22  Am.  St.  Rep.  627,  26  N.  E.  779,  denying  right  of 
legislature  to  repeal  laws  providing  for  funding  and  payment  of 
public  debt;  Louisville  v.  University,  15  E.  Mon.  673,  674,  denying 
right  of  legislature  to  control  private  educational  institution,  part 
of  whose  lands  were  received  from  State;  Gregory  v.  Trustees,  2 
Met.  (Ky.)  598,  as  to  grant  of  lottery  privilege  under  which  vested 
rights  have  accrued;  dissenting  opinion,  State  v.  Flanders,  24  La. 
Ann.  64,  majority  asserting  power  of  legislature  to  control  municipal 
corporation;   New   Orleans,   etc.,    R.    R.    Co.    v.    New   Orleans,   26 
La.  Ann.  482,  denying  right  of  legislature  to  impair  vested  property 
rights  of  municipal  corporation;  Yarmouth  v.  North  Yarmouth,  34 
Me.  418,  56  Am.  Dec.  670,  as  to  grant  of  school  lands;  Canal  Co.  v. 
Railroad  Co.,  4  G ill  &  J.  122,  128,  denying  power  of  legislature  to 
repeal  clause  in  charter  empowering  corporation  to  acquire  property; 
Appeal  Court  v.  Patterson,  50  Md.  372,  denying  power  to  repeal 
exemption  from  taxation;  dissenting  opinion,  Charles  River  Bridge 
V.  Warren  Bridge,  7  Pick.  494,  majority  holding  that  grant  of  power 
to  build  bridge  and  take  tolls  does  not  imply  agreement  on  part  of 
State  not  to  grant  similar  privilege  to  another  corporation;  Michigan 
State  Bank  v.  Hastings,  1  Doug.  (Mich.)  234,  41  Am.  Dec.  551,  hold- 
ing void  statute  repealing  bank  charter  where  such  right  not  re- 
served; Trombley  v.  Humphrey,  23  Mich.  483,  9  Am.  Rep.  102,  deny- 
ing power  of  State  to  exercise  right  of  eminent  domain  in  behalf  of 
Federal  government;  People  v.  Hurlbut,  24  Mich.  104,  9  Am.  Rep. 
112,  and  Detroit  v.  Detroit,  etc.,  Co.,  43  Mich.  148,  5  N.  W.  280,  deny- 
ing power  of  legislature  to  impair  vested  rights  of  public  corporation. 


Terrett  v.  Taylor.  » Or.  43-55 

Other  citing  cases  show  the  following  applications  of  the  doctrine 
that  a  legislative  grant  is  protected  by  the  obligation  clause:  State 
▼.  Fry,  4  Mo.  332,  denying  right  of  legislature  to  pass  special  act 
granting  divorce;  Mitchell  v.  Clark,  64  Mo.  582,  on  point  that  State 
legislature  Is  bound  by  clause  in  Federal  Constitution  prohibiting 
deprivation  of  property  without  due  process  of  law;  Northern 
Pacific  R.  R.  Co.  V.  Majors,  6  Mont.  126,  2  Pac.  325,  applying  rule  to 
grant  by  congress  to  railway  corporation;  Koenig  v.  Railroad  Co., 
3  Neb.  381,  holding  that  where  legislature  has  granted  land  to  be 
used  for  certain  purpose  is  cannot  subsequently  order  use  for  other 
purpose;  Spaulding  v.  Andover,  54  N.  H.  55,  applying  rule  to  grant 
of  land  to  municipal  corporation;  dissenting  opinion,  Orr  t.  Quimby, 
54  N.  H.  647,  majority  sustaining  right  of  legislature  to  appropriate 
property  of  corporation  under  power  of  eminent  domain;  State  v. 
Branin,  23  N.  J.  L.  500,  holding  that  where  charter  exempts  corpo- 
Vitlon  from  taxation,  such  exemption  extends  to  stock  In  hands 
of  stockholders;  Glover  v.  Powell,  10  N.  J.  Eq.  229,  as  to  grant  of 
right  to  build  dam,  and  see  dissenting  opinion.  State  v.  Mathews, 
3  Jones  (N.  C),  464;  Lowe  v.  Harris,  112  N.  C.  481,  17  S.  E.  540,  deny- 
ing right  of  legislature  to  give  retroactive  effect  to  statute  of  limi- 
tations; Le  Clercq  v.  Trustees,  7  Ohio  (pt.  1),  221,  28  Am.  Dec.  643, 
holding  that  where  land  dedicated  'to  town  for  public  square,  legis- 
lature cannot  order  town  to  change  its  character;  In  re  Malone's 
Estate,  21  S.  C.  449,  ruling  similarly  as  to  grant  to  municipality  of 
proceeds  of  escheated  estates;  Grammar  School  v.  Burt,  11  Vt  641. 
as  to  grant  to  city  for  educational  purposes,  and  in  Grammar  School 
V.  Bailey,  62  Yt  478,  20  Atl.  823,  on  same  point;  dissenting  opinion, 
Prince  W.  Bd.  v.  Stuart,  80  Va.  79,  majority  holding  valid  act  of  leg- 
islature revoking  grant  for  public  charitable  uses;  Town  of  Mil- 
waukee V.  City  of  Milwaukee,  12  Wis.  102,  105,  denying  right  of 
legislature  to  transfer  property  of  one  town  to  another  on  consolida- 
tion of  latter  with  part  of  former;  Attorney-General  v.  Railroad 
Cos.,  35  Wis.  606,  denying  right  of  legislature  to  fix  rates,  where 
such  right  granted  absolutely  to  company  by  charter. 

The  rule  is  approved  in  discussing  the  general  subject,  without 
particular  application  to  the  point  at  issue  in  the  following  cases: 
Wilkinson  v.  Leland,  2  Pet.  657,  7  L.  553;  dissenting  opinion,  Inglis 
V.  Trustees,  3  Pet.  153,  7  L.  630;  Dudley  v.  Caldwell,  19  Conn.  227; 
University  v.  Railroad  Co.,  76  N.  C.  107,  22  Am.  Rep.  674;  Kuighton 
V.  Burns,  10  Or.  550;  Lyman  v.  Martin,  2  Utah,  157.  See  also  note, 
35  Am.  St  Rep.  532. 

The  principal  case  is  distinguished  on  this  point  as  follows: 
Charles  River  Bridge  v.  Warren  Bridge,  11  Pet.  582,  9  L.  838,  holding 
grant  to  bridge  company  of  power  to  build  bridge  and  take  tolls, 
did  not  imply  agreement  on  part  of  State  not  to  grant  similar  power 
to  another  company  (see  also  7  Pick.  446);  West  River  Bridge  Co.  v. 
Dix,  6  How.  542,  548,  12  L.  549,  552,  limiting  rule  in  holding  that  in 
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exercise  of  right  of  etninent  domain  State  may  appropriate  private 
bridge  for  use  as  part  of  highway;  Rice  v.  Railroad  Co.,  1  Black, 
873,  17  L.  151,  holding  that  where  grant  is  void  no  vested  rights  are 
impaired  by  revocation;  Pennsylvania  College  Cases,  13  Wall.  213, 
20  L.  553,  and  Miller  v.  State,  15  WaU.  489,  21  L.  101,  where  power 
of  amendment  or  repeal  of  charter  reserved  by  legislature;  Chicago 
Ins.  Co.  V.  Needles,  113  U.  S.  580,  583,  28  L.  1087,  1088,  5  S.  Ct  684, 
685,  holding  that  grant  of  power  is  subject  to  condition  that  it  shall 
not  be  abused,  and  that  when  so  abused  it  may  be  revoked;  Eagle 
Ins.  Co.  V.  Ohio,  153,  U.  S.  454,  38  L.  780,  14  S.  C.  870,  limiting  rule 
and  holding  that  under  police  power.  State  may  require  insurance 
companies  to  submit  reports  of  business  done,  although  charter 
silent  on  the  point;  Pearsall  v.  Railway  Co.,  161  U.  S.  661,  40  L. 
843,  16  S.  Ct.  708,  holding  that  where  charter  authorizes  corpora- 
tion to  do  acts  unnecessary  to  object  of  incorporation,  such  power, 
until  executed,  is  revocable;  Bonaparte  v.  Camden,  etc.,  Co.,  1  Bald. 
218,  227,  232,  F.  C.  1,617,  asserting  power  of  legislature  to  exercise 
right  of  eminent  domain  for  benefit  of  railroad  company,  and  see 
also  dissenting  opinion,  McElvaln  v.  Mudd,  44  Ala.  76;  Galland  v. 
Lewis,  26  Cal.  48,  and  Higglns  v.  Bear  River,  etc.,  Co.,  27  Cal.  159, 
holding  valid  retrospective  statute  not  impairing  contract  or  vested 
rights;  Dudley  v.  Caldwell,  19  Conn.  227,  as  to  executory  legislative 
contracts,  where  no  vested  rights  have  accrued;  Wilder  v.  Lumpkin, 
4  Ga.  220,  where  retrospective  statute  not  impairing  vested  rights, 
held  valid;  Stewart  v.  Supervisors,  30  Iowa,  17,  1  Am.  Rep.  242, 
asserting  power  of  legislature  to  take  property  of  corporation  Id 
exercise  of  right  of  eminent  domain;  State  v.  Railway  Co.,  44  Md. 
165,  knd  Inland  Fisheries  v.  Holyoke,  etc.,  Co.,  104  Mass.  448,  6 
Am.  Rep.  250,  under  constitutional  provisions  reserving  right  to 
repeal  or  amend  corporate  charters;  Dartmouth  College  v.  Wood- 
ward, 1  N.  H.  122,  but  see  4  Wheat.  695,  4  L.  673,  supra;  Gray  v. 
Navigation  Co.,  2  Watts  &  S.  160,  37  Am.  Dec.  502,  holding  that  act 
increasing  privileges  of  corporation  will  not  be  declared  void  on 
ground  that  liabilities  are  thereby  increased  and  stockholder  inci- 
dentally affected;  Durkee  v.  Janesvllle,  28  Wis.  468,  9  Am.  Rep. 
504,  holding  void  act  exempting  corporation  from  payment  of  costs 
in  action  against  It. 

Vested  property  rights. —  Dissolution  of  government  does  not 
work  forfeiture  of,  p.  50. 

Cited  and  rule  applied  in  Dartmouth  College  v.  Woodward,  4 
Wheat,  707,  4  L.  676,  holding  that  charter  of  college  created  by 
sovereign  of  England  was  not  revolted  by  Revolution;  Society,  etc. 
V.  New  Haven,  8  Wheat.  481,  482,  5  L.  666,  holding  also  that  termi- 
nation of  treaty  by  war  does  not  affect  rights  vested  under  it;  Blair 
V.  Odin,  3  Tex.  304,  holding  beneficial  use  of  land  not  dissolved  on 
attainment  of  Independence  by  Texas.  Approved  in  Kilpatrlck  v. 
Cisneros,  23  Tex.  126. 
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OorporatlonB,  exclusive  privileges  of,  inconsistent  with  new  gov- 
omment,  may  be  abolished  under  new  Constitution,  p.  52. 

Cited  and  applied:  Murphy  and  Glover  Test  Oath  Cases,  41  Mo. 
381,  where  court  argued  In  favor  of  constitutionality  of  "  Test  Oath 
Acts,"  but  followed  rule  contra  as  laid  down  by  Supreme  Court  In 
In  re  Cummlngs,  4  Wall.  277,  18  L.  35G;  dissenting  opinion,  Matheny 
V.  Golden,  5  Ohio  St.  434,  majority  denying  power  of  legislature  to 
repeal  clause  In  charter  exempting  corporation  from  taxation;  Peerce 
V.  Kitzmlller,  19  W.  Va.  573,  holding  that  State  Constitution  will 
be  enforced  in  all  cases  unless  In  conflict  with  Federal  Constitution. 

Franchise,  forfeiture  of,  may  be  decreed  after  Judicial  Inquiry 
for  misuser  or  nonuser,  p.  51. 

Cited  and  applied  In  Importing  Co.  y.  Locke,  50  Ala.  334,  holding 
corporation  not  to  be  deemed  dissolved  for  purposes  of  business  until 
misuser  Judicially  determined;  State  v.  Bank,  5  Ark.  604,  41  Am. 
Dec.  117,  holding  assignment  by  bank  of  all  assets  and  property 
ground  for  forfeiture;  Darnell  v.  State,  48  Ark.  324,  3  S.  W.  366, 
holding  that  decree  of  forfeiture  of  turnpike  franchise  carries  with 
It  forfeiture  of  ferry  privilege,  incident  to  such  turnpike;  People  v. 
Stanford,  77  Cal.  373,  18  Pac.  86,  holding  also  that  complaint  must 
allege  legal  existence  of  defendant  as  corporation;  Enfield  Bridge 
Co.  V.  Connecticut  River  Co.,  'f  Conn.  46,  48,  denying,  however,  right 
of  legislature  to  transfer  charter  to  other  corporation  until  default 
Judicially  determined;  Henderson  Loan  Assn.  v.  People,  163  111. 
206,  4«>  N.  E.  144,  decreeing  forfeiture  of  bank  charter  where  busi- 
ness discontinued  unreasonable  time  without  excuse;  State  t.  New 
Orleans  Gas  Co.,  2  Rob.  (La.)  53i2,  holding  further  as  to  nature  of 
proceedings;  Attorney-General  v.  Bank,  Walk.  Ch.  (Mich.)  97,  con- 
struing statute  providing  for  dissolution  of  Insolvent  corporation; 
State  V.  Minnesota,  etc.,  Ry.  Co.,  36  Minn.  258,  30  N.  W.  817,  under 
clause  In  charter  providing  for  forfeiture  in  case  of  nonuse  for  one 
year;  State  v.  Commercial  Bank,  13  Smedes  &  M.  578,  53  Am.  Dec. 
108,  where  assignment  by  bank  of  assets  and  property  held  ground 
for  forfeiture  of  charter;  State  ex  rel.  v.  Railway  Co.,  140  Mo.  553^ 
62  Am.  St.  Rep.  751.  41  S.  W.  958,  denying  right  of  city  to  abridge 
sovereign  power  of  State  to  proceed  by  quo  warranto  for  forfeiture 
of  franchise  of  railway;  also  in  State  v.  Equitable  Loan  Assn.,  142 
Mo.  340,  41  S.  W.  919,  holding  that  where  State  Constitution  pro- 
vides for  Issuance  of  quo  warranto  writ  against  corporation,  such 
power  cannot  be  Impaired  by  legislature;  State  v.  Railroad  Co.,  24 
Neb.  156,  8  Am.  St.  Rep.  172,  38  N.  W.  47,  where  act  of  railroad 
company  In  leasing  lines  held  cause  for  forfeiture,  such  power  not 
being  given  by  charter;  People  v.  Bank  of  Hudson,  6  Cow.  219, 
holding  further  that  Judgment  in  such  case  Is  one  of  seizure;  People 
V.  Turnpike  Co.,  23  Wend.  235,  decreeing  forfeiture  for  failure  to 
maintain  road  as  required  by  charter;  Thompson  v.  People,  23  Wend. 
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590,  decreeing  forfeiture  of  franchise  of  Individuals  for  failure  to 
construct  bridge  as  stipulated;  Bradt  v.  Benedict,  17  N.  Y.  99,  on 
point  that  to  constitute  dissolution  of  corporation  by  surrender  of 
charter,  such  surrender  must  be  accepted  by  legislature;  State  v. 
Ohoate,  11  Ohio,  519,  on  point  that  public  officer  not  deemed  to  have 
forfeited  right  to  hold  office  by  reason  of  misfeasance,  until  fact 
determined  judicially;  Commonwealth  v.  Bank,  28  Pa.  St  389,  de- 
creeing forfeiture  of  bank  charter  on  ground  that  bank  charged 
higher  rates  of  interest  than  allowed  by  statute;  Ghincleclamouche, 
ytc,  Co.  V.  Commonwealth,  100  Pa.  St  445,  wher^  forfeiture  of  lum- 
ber company's  charter  decreed  for  failure  to  engage  in  business  for 
which  chartered;  State  v.  Bank,  1  Speai-s  L.  502,  where  suspension 
of  specie  payments  by  bank  held  cause  for  forfeiture  of  charter; 
Green  v.  Allen,  5  Humph.  217,  on  point  that  equity  will  by  injunc- 
tion restrain  misemployment  of  land  granted  to  corporation  for 
special  purpose.  See  also  notes,  53  Am.  Dec.  110,  96  Am.  Dec.  757, 
5  Am.  St  Rep.  804,  7  Am.  St  Rep.  719,  725,  8  Am.  St  Rep.  179,  180. 
The  principle  is  approved  also  in  Dartmouth  College  v.  Woodward, 
4  Wheat,  063,  664,  4  L.  665,  666,  and  in  dissenting  opinion,  Landon 
V.  Litchfield,  11  Conn.  273,  discussing  general  subject 

Distinguished  in  Nevitt  v.  Bank,  6  Smedes  &  M.  580,  593,  holding 
that  default  cannot  be  set  up  In  action  on  promissory  note  where 
such  default  has  not  been  judicially  determined;  State  v.  Bank, 
2  McMull.  L.  451,  39  Am.  Dec.  139,  holding  that  where  forfeiture  of 
charter  had  been  decreed  but  bank  had  continued  to  exist  de  facto, 
subsequent  regrant  of  charter  operated  as  waiver  of  previous 
forfeiture. 

Public  corporations.— Charters  of,  may  be  amended  or  repealed 
by  legislature,  p.  52. 

Cited  and  applied  in  East  Hartford  v.  Hartford  Bridge  Co.,  10 
How.  536,  13  L.  529,  holding  revocable,  grant  to  town  of  right  to 
construct  bridge;  Lucas  v.  Commissioners,  44  Ind.  540,  sustaining 
revocation  of  grant  to  town  of  power  to  purchase  railway  bonds 
(but  see  dissenting  opinion,  p.  548);  State  v.  B.  &  O.  R.  R.  Co.,  12 
Gill  &  J.  440,  38  Am.  Dec.  326,  sustaining  right  of  legislature  to 
remit  penalty  due  county  under  statute;  Mayor  of  Baltimore  v. 
State,  15  Md.  454,  490,  74  Am.  Dec.  577,  as  to  power  of  State  to 
regulate  elections  of  municipal  officers;  Conner  v.  Bent  1  Mo.  238, 
extending  legislative  control  to  money  due  municipal  corporation; 
St  Louis  V.  Russel,  9  Mo.  511  (507),  as  to  right  of  legislature  to 
extend  territorial  limits  of  city;  Wooster  v.  Plymouth.  62  N.  H.  210, 
holding  that  such  control  extends  to  property  of  municipal  corpora- 
tion held  for  public  purposes  (but  see  dissenting  opinion,  p.  225); 
Mills  V.  Williams,  11  Ired.  564,  holding  valid,  repeal  of  act  establish- 
ing county;  Knoup  v.  Bank,  1  Ohio  St  622,  holding  State  bank  to 
be  public  corporation,  and  Its  charter  subject  to  amendment  by 
legislature;  so  also  in  Bank  v.  Bond,  1  Ohio  St  670;  Luehrman  v. 
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Taxing  District,  2  Lea,  430,  sustaining  power  of  legislature  to  regu- 
late taxation  by  municipal  corporation;  Stockton  v.  Montgomery, 
Dall.  (Tex.)  485,  as  to  power  of  legislature  to  create  political  divisions 
in  State.    And  see  note,  53  Am.  Dec.  471,  on  general  subject 

Rule  limited  in  Van  Hoffman  t.  Qulncy,  4  Wall.  550,  18  L.  408, 
holding  that  where  city  has  been  authorized  to  issue  bonds,  power 
cannot  be  withdrawn  so  as  to  Impair  rights  of  bondholders. 

Estoppel.—  If  grantor,  having  no  title,  conveys  with  general  war- 
ranty, subsequently-acquired  title  will  inure  to  grantee,  p.  53. 

Cited  and  applied  In  Carver  v.  Jackson,  4  Pet  86,  7  L.  791,  where 
lessor  at  time  of  executing  lease  had  no  Interest;  McCleskey  v.  Lead- 
better,  1  6a.  557;  Blanchard  v.  Allain,  5  La.  Ann.  368,  52  Am.  Dec. 
596^  and  Somes  v.  Skinner,  3  Pick.  60,  holding  further  that  estoppel 
extends  to  heirs  and  privies  of  grantor;  Pike  v.  Galvln,  29  Me.  185, 
and  Showman  v.  Miller,  6  Md.  486,  487,  and  Rigg  v.  Cook,  4  Gilm. 
348,  46  Am.  Dec.  470,  under  facts  similar  to  those  In  principal  case; 
Kimball  v.  Blaisdell,  5  N.  H.  535,  22  Am.  Dec.  478,  applying  rule 
where  grantor  conveyed  same  land  by  different  deeds  to  grantees, 
one  of  whom  executed  reconveyance;  Brown  v.  Manter,  21  N.  H. 
537,  53  Am.  Dec.  227,  holding  that  where  instrument  contained  names 
of  covenantor  and  covenantee,  description  of  land,  and  covenant  of 
warranty,  but  no  grant,  covenantor  was  estopped  from  claiming 
title.  Approved  In  Ross  v.  Adams,  28  N.  J.  L.  176;  Blair  v.  Odin, 
3  Tex.  299,  where  authorities  are  collected  and  discussed.  See  also 
Galloway  v.  FInley,  12  Pet  296,  9  L.  1090,  where  principle  is  applied 
in  holding  that  grant  of  public  land  to  person  who  had  previously 
died,  vested  title  in  heirs  of  such  person. 

Belig^ouB  corporations.—  Lands  of,  may  be  sold  only  upon  Joint 
consent  of  minister  and  vestry,  p.  54. 

Cited  and  applied  in  Mason  v.  Muncaster,  9  Wheat  455,  460,  465^ 
6  L.  134,  135,  136,  under  similar  facts;  and  see  2  Cr.  C.  C.  275,  276, 
280,  281,  F.  C.  9,247;  Wardens  v.  Savannah,  82  Ga.  666,  9  S.  fi. 
540,  holding  church  wardens  to  be  proper  parties  plaintiff  in  action 
for  trespass  on  church  property;  Showman  v.  Miller,  6  Md.  486,  487, 
and  Williams  v.  Presbyterian  Society,  1  Ohio  St  503,  holding  grant 
to  pastor  and  trustees  to  vest  good  title  in  fee  in  church  society. 
And  see  dissenting  opinion,  Hale  ▼.  Everett,  53  N.  H.  140,  where 
majority  held  conveyance  to  church  for  special  pur];>os6  void.  Cited 
approvingly  in  Price  v.  M.  B.  Church,  4  Ohio,  541,  and  Burr  v. 
Smith,  7  Yt  285,  302,  29  Am.  Dec.  166,  184,  discussing  general 
subject 

Miscellaneous  citations. —  Cited  in  Osborne  v.  United  States  Bank, 
9  Wheat  894,  6  L.  241,  as  instance  where  corporation  held  to  have 
existed  under  common  law.  Cited  also  in  Trustees  of  Bishop's  Fund 
▼.  Rider,  13  Conn.  96,  on  point  that  executory  legislative  contract, 
where  no  consideration  has  passed,  is  subject  to  repeal  at  will  of 
legislature. 
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9  Or.  55-64,  8  L.  655.  THE  SHORT  STAPLE  y.  UNITED  STATB& 

Forfeiture.— Burden  of  proof  in  proceeding  for  forfeiture  under 
embargo  acts,  is  on  claimants,  p.  64. 

Oited  and  applied  in  The  Meteor,  17  Fed.  Oas.  197,  In  proceeding 
against  vessel  for  violation  of  neutrality  laws. 

Distinguished  in  The  William  King,  2  Wheat  152,  4  L.  207,  under 
facts. 

Admiralty.—  If  a  vessel  be  captured  by  a  superior  force,  and  a 
«mall  force  be  put  on  board,  it  is  not  the  duty  of  the  master  of  the 
•captured  vessel  to  attempt  to  rescue  her,  p.  63. 

9  Cr.  64-71,  3  L.  658.  PARKER  v.  RULE. 

Tax  sale.—  Validity  of  tax  deed  depends  upon  compliance  with 
requirements  of  statute  regulating  such  sales,  p.  70. 

This  rule  has  been  applied  in  the  following  citing  cases:  Williams 
T.  Peyton,  4  Wheat.  83,  4  L.  520,  holding  sale  void  where  require- 
ments not  shown  to  have  been  performed  by  affirmative  proof; 
£arly  v.  Homan,  IG  How.  618,  14  L.  1083,  where  notice  not  given 
:as  required;  United  States  v.  Pacific,  R.  R.  Co.,  1  McOrary,  7,  1  Fed. 
102,  holding  lien  for  taxes  does  not  attach  until  notice  given;  United 
rStates  v.  Allen,  14  Fed.  265,  annulling  sale  under  revenue  laws  on 
same  ground;  Lyon  v.  Hunt,  11  Ala.  312,  46  Am.  Dec.  223,  where 
land  not  described  in  notice  as  required  by  statute;  Hobart  v.  Frisbie, 
5  Conn.  595,  and  Mitchell  v.  KirliLland,  7  Conn.  231,  applying  prin- 
ciple to  sale  on  execution  and  annulling  sale  because  of  insufficiency 
of  notice;  Curtis  v.  Swearingen,  Breese,  141,  and  Taylor  v.  Whiting, 
2  B.  Mon.  272,  annulling  sales  In  absence  of  affirmative  proof  of 
compliance  with  statute;  St.  Anthony  Falls,  etc.,  Co.  v.  Greely,  11 
Minn.  326,  denying  right  of  collector  to  collect  tax  where  notice 
not  given;  Reeds  v.  Morton,  0  Mo.  886  (875),  holding  tax  deed  invalid 
where  not  recorded  as  provided  by  statute;  Cahoon  v.  Coe,  57  N.  H. 
569,  where  notice  not  posted  as  required  by  statute;  Jackson  y. 
Shepard,  7  Cow.  92,  17  Am.  Dec.  505,  holding  burden  of  proof  to  be 
on  person  claiming  under  deed;  Register  v.  Bryan,  2  Hawks,  21, 
holding  sale  en  masse  invalid  where  land  susceptible  of  division; 
Minchie  v.  Mullens,  5  Hayw.  (Tenn.)  93,  annulling  sale  made  with- 
out notice;  Hall  v.  Collins,  4  Vt  324,  and  Flannagan  v.  Grimmett, 

10  Gratt.  426,  holding  that  compliance  must  be  alleged  and  proved; 
Dequasie  v.  Harris,  16  W.  Va.  353,  construing  strictly,  statute  pro- 
viding that  tax  deed  shall  be  prima  facie  evidence  of  regularity  of 
isale. 

Distinguished  In  Hutchins  v.  Lee,  Walk.  (Miss.)  294,  where 
provisions  of  statute  regulating  sale  of  fugitive  slaves  held  merely 
directory. 
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9  Or.  71-76,  8  L.  660,  THE  STRUGGLE  v.  UNITED  STATES. 

Evidence.—  Circumstances  may  outweigh  positive  testimony,  p.  74. 

Cited  and  applied  in  The  Baric  John  Griffin,  4  Ben.  26,  F.  O. 
7,348,  holding,  in  proceedings  against  vessel  for  smuggling,  that 
positive  testimony  of  crew  was  outweighed  by  circumstance  that 
contraband  goods  were  found  on  board  and  by  fact  of  probable 
interest;  The  Meteor,  17  Fed.  Cas.  197,  condemning  vessel  fitted  out 
and  armed  in  violation  of  neutrality  laws,  where  there  was  no 
evidence  to  explain  suspicious  circumstances  surrounding  actions  of 
vessel. 

Evidence.—  Party  ofTering  an  excuse  for  violating  a  penal  statute 
must  make  out  the  vis  major,  so  as  to  leave  no  reasonable  doubt  of 
his  Innocence,  p.  74. 

9  Or.  76-«6,  3  L.  662,  RANDOLPH  v.  DONALDSON. 

Escape.—  United  States  marshal  is  not  liable  for  escape  of  pris- 
oner whom  he  has  committed  to  State  jail,  p.  86. 

The  principle  Involved  in  this  rule  has  been  applied  in  the  follow- 
ing citing  cases:    United  States  v.  Ewing,  140  U.  S.  145,  35  L.  389, 

11  S.  Ct.  744;  United  States  v.  Harden,  4  Hughes,  463,  10  Fed.  809; 
United  States  v.  Ebbs,  4  Hughes,  482,  10  Fed.  376,  49  Fed.  155,  and 
Erwin  v.  United  States,  37  Fed.  485,  holding  that  as  keeper  of  State 
jail  is  not  deputy  of  United  States  marshal,  mittimus  is  necessary 
in  order  to  authorize  such  keeper  to  detain  prisoner  as  against 
habeas  corpus  from  State  court;  United  States  v.  Martin,  9  Sawy.  95, 
17  Fed.  154,  holding  that  keeper  of  State  jail  is  not  obliged  to  deliver 
prisoner  to  Federal  court  without  written  order  from  court;  In  re 
Hartwell,  1  Low.  637,  F.  C.  6,173,  sustaining  right  of  State  authori- 
ties to  remove  such  prisoner  to  another  jail;  Ex  parte  Paris,  3  Wood. 
&  M.  235,  F.  C.  10,714,  holding  that  order  to  bring  prisoner  up  for 
trial  should  be  addressed  directly  to  keeper  of  State  jail;  In  re 
Birdsong,  39  Fed.  600,  holding  State  jailer  liable  personally  for  mis- 
treatment of  prisoner;  State  v.  Dews,  Charlt.  (Ga.)  409,  holding  sher- 
ifT  not  liable  for  negligence  of  jailer  resulting  in  escape  of  prisoner. 
Cited  approvingly  In  Nail  v.  State,  31  Ala.  266;  Morre  v.  Allen,  7 
J.  J.  Marsh.  651. 

Distinguished  in  Lewis  v.  Marsh,  38  Fed.  796,  where  marshal  held 
liable  for  escape  of  prisoner  from  deputy  marshaL 

9  Cr.  87-102,  3  L.  665,  POLK'S  LESSEE  v.  WENDAL. 

Statutes.—  Federal  courts  will  adopt  construction  of  State  statute 
settled  by  State  courts,  p.  98. 

This  principle  has  been  cited  and  applied  in  Jackson  v.  Chew, 

12  Wheat  168,  6  L.  589,  construing  statute  regulating  devises  of 
lands;  Green  y.  Neal'a  Lessee,  6  Pet.  296,  8  L.  404,  consti'uing  statute 
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of  limitations  as  applied  to  action  of  ejectment;  Fairfield  ▼.  Ck>anty 
of  Gallatin,  100  U.  S.  52,  25  L.  540,  as  to  construction  of  State  CJon- 
Btitution;  Burgess  v.  Seligman,  107  U.  S.  34,  27  L.  365,  2  S.  Ct  22.  as 
to  statute  prescribing  liability  of  stockholders  for  debts  of  corpora- 
tion; Mc Arthur  v.  Scott,  113  U.  S.  391,  28  L.  1031,  5  S.  Ct  667,  as  to 
statute  regulating  descent,  applying  rule  although  similar  statute 
receives  opposite  construction  in  other  States;  Thompson  y.  Phillips, 
1  Bald.  284,  F.  C.  13,974,  construing  statute  prescribing  effect  of 
sheriff's  deed;  Blanchard  v.  Sprague,  1  Cliff.  290,  F.  O.  1,516,  as  to 
statute  prescribing  rules  of  evidence;  luring  v.  Marsh,  2  Cliff,  319, 
F.  C.  8,514,  refusing  to  reverse  judgment  based  upon  construction 
of  State  statute  regarding  contract  law,  although  State  court  had 
subsequently  adopted  different  construction;  Merrill  v.  Portland,  4 
Cliff.  144,  F.  C.  9,470,  as  to  construction  of  municipal  regulations; 
Hiller  v.  Shattuclt,  Flipp.  274,  F.  C.  6,504,  construing  statute  allow- 
ing new  trials  In  actions  of  ejectment;  In  re  Wyllle,  2  Hughes,  459, 
F.  C.  18,112,  construing  "  homestead  exemption "  clause,  In  insol- 
vency statutes;  Mitchell  v.  Lippincott,  2  Woods,  472,  F.  C.  9.665, 
as  to  statute  limiting  capacity  of  married  woman  to  mortgage 
separate  estate;  State  v.  Grand  Trunk  Railway,  3  Fed.  888,  con- 
struing statute  defining  liability  of  railroads  for  Injuries  resulting 
from  negligence;  New  Orleans  Water  Works  v.  Southern  Brewing 
Co.,  36  Fed.  834,  and  Evansville  v.  Woodbury,  60  Fed.  720,  18  U.  S. 
App.  514,  construing  grant  of  power  to  municipal  corporation;  Look- 
out Mountain  Ry.  Co.  v.  Houston,  44  Fed.  450,  holding  that  where 
cause  is  removed  to  Federal  court  after  decision  on  demurrer  in 
State  court,  such  decision  is  binding  on  Federal  court;  Hearfield  v. 
Bridges,  75  Fed.  51,  44  U.  S.  App.  574,  as  to  statute  defining  rights 
of  husband  and  wife  in  community  property;  Willis  v.  Commission- 
ers, 86  Fed.  873,  following  decision  of  State  court  declaring  statute 
unconstitutional;  Prentice  v.  Zane,  19  Fed.  Cas.  1272,  as  to  statute 
defining  liabilities  of  parties  to  negotiable  note;  Bloodgood  v.  Grasey, 
31  Ala.  589,  construing  statute  respecting  emancipation  of  slaves. 
The  rule  has  been  cited  approvingly  but  without  particular  applica- 
tion in  the  following  cases:  Hempstead  v.  Reed,  6  Conn.  487; 
McClure  v.  Owen,  26  Iowa,  254;  Levy  v.  Mentz,  23  La.  Ann,  262. 

Distinguished  in  Reals  v.  Hale,  4  How.  54,  11  L.  873,  where  decision 
relied  upon  was  not  rendered  in  court  of  last  resort;  Foxcroft  v. 
Mallett,  4  How.  379,  11  L.  1020,  ruling  otherwise  as  to  construction, 
by  State  court,  of  deed  by  rules  of  common  law;  Webster  v.  Cooper, 

14  How.  504,  14  L.  517,  and  Withers  v.  Buckley,  20  How.  89,  15 
L.  818,  where  statute  in  confiict  with  State  Constitution;  Railroad 
Co.  V.  National  Bank,  102  U.  S.  53,  26  L.  75,  denying  authority  of 
State  decisions  on  questions  of  general  commercial  law.  Limited 
in  Lauriat  v.  Stratton,  6  Sawy.  347,  11  Fed.  114,  holding  that  where 
there  is  but  one  decision  on  statute  in  question.  Federal  court  Is 
not  bound  by  it  if  clearly  erroneous.    Criticized  in  Hart  v.  Burnett, 

15  Cal.  603. 
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Public  lands.—  Younger  patent  on  elder  entry  prevails  over  elder 
patent  on  younger  entry,  p.  08. 

Rule  applied  in  Ross  v.  Raed,  1  Wheat  486,  4  L.  142,  under  similar 
facts;  McAfee  y.  Keim,  7  Smedes  &  M.  789,  45  Am.  Dec.  33a, 
holding  title  of  actual  settler,  complying  fully  with  requirements, 
superior  to  title  claimed  by  mere  entry  and  patent,  although  later 
patent  be  the  olderi  Lee  v.  Summers,  2  Or.  268,  holding  that  legal 
title  under  patent  relates  back  to  date  of  entry. 

Distinguished  in  Chavez  v.  De  Sanchez,  7  N.  Mex.  86,  32  Pac.  146, 
holding  that  patent  issued  by  United  States  will  prevail  over  grant 
by  Spanish  Grown,  where  such  grant  not  confirmed  as  required  by 
act  of  congress.  Limited  in  Parklson  v.  Bracken,  1  Pinn.  181,  39 
Am.  Dec.  298,  holding  first  patent  conclusive  in  action  at  law. 

Public  lands. —  Patent  raises  presumption  that  all  prerequisites 
of  law  have  been  complied  with,  p.  98. 

This  rule  has  been  cited  and  applied  in  United  States  v.  Arredondo, 
6  Pet.  728,  730,  731,  8  L.  561,  562,  in  suit  involving  grants  of  land  by 
Spanish  ofiScers  in  Florida  before  acquisition  by  the  United  States; 
Brush  ▼.  Ware,  15  Pet  105,  10  L.  677,  sustaining  patent  founded  on 
assignment  of  certificate  of  military  right;  Miuter  v.  Grommelin,  18 
How.  88,  15  L.  279,  holding  patent  to  Indian  lands  prima  facie  evi- 
dence that  Indian  reservee  had  abandoned  such  lands;  Clements  v. 
Macheboeuf,  92  U.  S.  425,  23  L.  507,  holding  that  where  deed  is  regu- 
lar on  face,  invalidity  must  be  established  by  afllrmative  proof; 
Hardy  v.  Harbin,  4  Sawy.  547,  F.  O.  6,060,  applying  principle  to 
Mexican  land  grant;  Harkrader  v.  Carroll,  76  Fed.  476,  as  to  patent 
of  mineral  lands;  Mayor  of  Mobile  v.  Eslava,  9  Port  596,  33  Am. 
Dec.  332,  as  to  grant  executed  by  ofiScer  of  Spanish  government; 
so  also  in  Kennedy's  Exrs.  v.  Jones,  11  Ala.  86;  Knabe  v.  Burden,  88 
Ala.  439,  7  So.  93,  applying  rule  to  certificate  of  entry  given  by  land 
commissioner;  Yount  ▼.  Howell,  14  Cal.  469,  holding  that  courts 
wiU  take  judicial  notice  of  such  patent,  as  authenticated  by  signa- 
ture of  president  and  sea)  of  government;  Payne  v.  Tread  well,  16 
Cal.  229,  ruling  similarly  in  construing  grant  by  Mexican  governor; 
Johnson  ▼.  Drew,  34  Fla.  137,  43  Am.  St  Rep.  177,  15  So.  782,  hold- 
ing such  patent  prima  facie  evidence  of  title  of  government  and 
authority  of  ofllcer  to  convey;  Winter  v.  Jones,  10  Ga.  206,  54  Am. 
Dec  390,  391,  holding  that  warrant  and  survey  of  land  and  payment 
of  price  gives  purchaser  right  to  action  of  ejectment;  McKinney 
Y.  Bode,  83  Minn.  453,  23  N.  W.  853,  holding  patent  not  impeachable 
for  mere  irregularity  in  proceedings;  Kissell  ▼.  St  Louis  Public 
Schools,  16  Mo.  582,  as  to  grant  to  city  of  school  lands;  Cramer  v. 
Keller,  98  Mo.  282,  11  S.  W.  735,  as  to  grant  of  swamp  lands;  Ming 
V.  Foote,  9  Mont  219,  23  Pac.  520,  ruling  similarly  in  case  of  grant 
by  State  land  ofllcers;  American  Dock,  etc.,  Co.  v.  Trustees,  39  N. 
J.  Bq.  448,  449,  as  to  grant  by  State  of  lands  below  tide  water; 
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dissenting  opinion,  Pino  v.  Hatch,  1  N.  :Mex.  140.  majority  holding 
burden  of  procf  on  gi*autee,  to  show  authority  of  Mexican  officers  to 
execute  grant;  People  v.  Mauran,  5  Den.  400,  entertaining  eject- 
ment by  holder  of  patent  from  State;  Bell  v.  Duncan,  11  Ohio,  197, 
holding  that  in  case  of  issue  of  patent  to  assignee,  there  is  no 
presumptive  notice  of  latent  defects  In  assignment;  Delay  v.  Chap- 
man, 3  Or.  461,  and  Blakesley  v.  Caywood,  4  Or.  288,  construing 
grants  under  **  Donation  Act;  "  Neal  v.  College,  6  Yerg.  197,  apply- 
ing rule  in  case  of  grant  for  military  services;  Parkison  v.  Bracken, 
1  Pinn.  180,  39  Am,  Dec.  297,  holding  patent  conclusive  evidence 
of  title  In  action  at  law,  and  evidence  is  admissible  to  show  adverse 
equitable  title.  See  also  notes,  2  Am.  Dec.  570,  and  12  Am.  Dec. 
5C5,  566,  on  general  subject.  The  rule  has  also  been  approved  in 
general  discussion  In  State  v.  Batchelder,  5  Minn.  237,  242,  80  Am. 
Dec.  414,  418;  Ferry  v.  Street,  4  Utah,  537,  11  Pac.  576. 

Distinguished  in  Patterson  v.  Jenks,  2  Pet.  237,  7  L.  409,  holding 
it  to  be  error  to  instruct  jury  that  no  fraud  of  public  officer  could 
invalidate  public  grant.  Limited  In  Sabariego  v.  Maverick,  124  U.  S. 
281,  31  L.  438,  »  S.  Ct.  472,  holding  that  patent  to  lands  confiscated 
by  government  because  of  treason  of  owner,  raises  no  presumption 
that  such  treason  was  judicially  determined.  Distinguished  in  Bee- 
der  V.  Barr,  4  Ohio,  459,  22  Am.  Dec.  763,  where  patent  issued  to  per- 
son as  assignee,  and  such  patent  held  to  give  notice  of  existing 
equities.  Limited  In  Goode  v.  McQueen,  3  Tex.  255,  holding  burden 
of  proof  to  be  on  patentee  to  show  authority  of  officer  to  issue  it 

Patent.—  Obliteration  of  consideration  will  not  avoid  patent,  in 
Absence  of  fraud,  p.  97. 

:Public  lands.—  Patent  Is  void  at  law  if  State  bad  no  title,  or  if 
t>fficer  Issuing  it  had  no  authority  to  do  so,  p.  99. 

This  rule  has  been  cited  and  the  principle  applied  in  numerous 
cases:  Polk  v.  Wendell,  5  Wheat  302,  5  L.  94,  where  entry  on 
public  lands  was  under  forged  warrant;  Rice  v.  Railroad  Co.,  1 
Black,  375,  17  L.  152,  holding  void,  act  of  territorial  legislature 
granting  to  railroad  land  to  which  territoiy  had  not  title;  Morton 
T.  Nebraska,  21  Wall.  675,  22  L.  645,  where  land  granted  had  been 
previously  reserved  from  sale;  Doolan  v.  Carr,  125  U.  S.  625,  626, 
629,  31  L.  847,  848,  8  S.  Ct  1231,  1233,  1236,  admitting  evidence  of 
grant  from  Mexican  government  properly  confirmed,  to  show  want 
of  power  of  land  office  to  issue  patent  to  same  land;  but  see  dissent- 
ing opinion,  p.  634,  31  L.  850,  where  principal  case  distinguished; 
Knight  V.  United  States  Land  Assn.,  142  U.  S.  176,  35  L.  979,  12  S. 
Ct  262,  following  Doolan  v.  Carr,  supra;  Noble  v.  Railroad  Co., 
147  U.  S.  174,  37  L.  127,  13  S.  Ct  274,  holding  that  defect  in  patent 
may  be  shown  in  any  collateral  proceeding;  but  see  St  Louis,  etc., 
Co.  V.  Green,  4  McCrary,  235,  13  Fed.  210,  ci,tlng  principal  case  t«V 
opposite  effect;  Patterson  v.  Tatum,  3  Sawy.   173,  F.  O.  10,830, 
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holding  patent  void  where  land  in  question  granted  to  another  prior 
to  acquisition  of  title  by  United  States;  Chamberlain  v.  Marshall, 
8  Fed.  400,  holding  tax  sale  of  lands  held  under  void  grant,  in- 
effectual to  convey  title;  Lake  Superior,  etc.,  Co.  v.  Cunningham, 
44  Fed.  832,  838,  allowing  defendant  in  ejectment  to  set  up  title  in 
third  person;  Lakin  v.  Dolly,  53  Fed.  336,  holding  such  patent  im- 
peachable  in   collateral   proceeding;   Northern   Pacific   Ry.-  Co.    v. 
Cannon,  54  Fed.  258,  7  U.  S.  App.  507,  holding  void,  grant  of  land 
previously  reserved  from  sale;  United  States  v.  Winona,  etc.,  Ry. 
Co.,  67  Fed.  956,  959,  32  U.  S.  App.  272,  holding  void,  grant  by  land 
department  of  military  lands;  Garrard  v.  Silver  Peak  Mines,  82  Fed. 
583,  587,  where  grant  was  of  land  previously  reserved;  United  Land 
Assn.  V.  Knight,  85  Cal.  462,  480,  24  Pac.  825,  821,  where  govern- 
ment had  no  title  (see  142  U.  S.  176,  35  L.  979,  12  S.  Ct.  262,  supra); 
Chever  v.  Horner,  11  Colo.  75,  7  Am.  St  Rep.  222,  17  Pac.  498, 
where  State  had  no  title;  Wright  v.  Nagle,  48  Ga.  391,  ruling  similarly 
as  to  grant  of  exclusive  right  by  municipal  corporation,  when  power 
to  make  such  grant  not  included  in  corporate  charter;  Ballauce  v. 
McFadden,  12  111.  324,  holding  void,  patent  issued  to  person  who  had 
not  complied  with  law  as  to  settlement;  Bruckner's  Lessee  v.  Law- 
rence, 1  Doug.  (Mich.)  30,  holding  grant  void  if  at  same  time  land 
is  in  possession  of  another  claiming  under  title  adverse  to  grantor; 
Webber  v.  Fere  Marquette  Boom  Co.,  62  Mich.  637,  30  N.  W.  473, 
where  government  had  previously  conveyed  some  land  to  other  per- 
son; Perry  v.  O'Hanlon,  11  Mo.  595,  49  Am.  Dec.  109,  where  land 
previously  reserved  from  sale;  so  also  in  Easton  v.  Salisbury,  23 
Mo.  106,  holding  also  that  subsequent  repeal  of  such  reservation 
does  not  operate  to  confirm  void  patent;  Magwire  v.  Tyler,  40  Mo. 
434,  holding  that  elder  patent  conveys  absolute  title,  and  Junior 
patent  void;  Le  Beau  v.  Armitage,  56  Mo.  194,  holding  that  congresA 
•cannot  confirm  void  patent  as  against  one  regularly  issued  previous 
to  such  confirmation;  Mantle  v.  Noyes,  5  Mont.  291,  294,  5  Pac.  862, 
■864,  holding  that  under  statute  patent  to  placer  claim  passes  no  title 
to  previously  located  quartz  claim;  Silver  Bow,  etc.,  Co.  v.  Clark,  5 
Mont.  422,  425,  5  Pac.  580,  582,  holding  that  patent  to  mining  claim 
relates  back  to  date  of  location,  and  is  not  defeated  by  intermediate 
town  site  patent;  so  also  in  Talbott  v.  King,  6  Mont  108,  9  Pac.  442, 
on  same  point,  following  Silver  Bow  etc.,  Co.  v.  Clark,  supra;  Rose 
V.  Richmond  M.  Co.,  17  Nev.  64,  27  Pac.  1113,  holding  that  nmning 
claims  are  not  open  to  relocation  until  rights  of  former  locator 
abandoned  or  forfeited;  Miller  v.  Tobin,  16  Or.  552,  16  Pac.  168,  as 
to  patent  Issued  by  land  ofi^ce  for  land  included  in  previous  grant 
to  State;  Overton  v.  Campbell,  5  Hayw.  (Tenn.)  167,  173,  203,  9  Am, 
Dec.  785,  holding  that  void  grant  is  attackable  collaterally  in  any 
Action;  Moss  v.  Gibbs,  10  Helsk.  286,  where  State  had  no  title;  so 
also  in  Calloway  v.  Hopkins,  11  Heisk.  377;  Sherwood  v.  Fleming, 
2b  Tex.  Supp.  427,  holding  legislative  act  cannot  confirm  void  patent 
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so  as  to  defeat  rights  accruing  under  second  patent  Issued  before 
such  act;  Blankenpickler  v.  Anderson's  Heirs,  10  Gratt  62,  holding 
patent  void,  where  grantee  dead  at  time  of  issue;  Randolph  v. 
Longdale  Iron  Co.,  84  Va.  4C6,  5  S.  E.  34,  holding  patent  void  on 
face,  Impeachable  in  any  collateral  proceeding.  The  rule  is  cited 
generaUy  In  Hart  v.  Burnett,  15  Cal.  612:  in  Horsky  v.  Moran,  53 
Pac.  1067,  holding  mining  claimant  estopped  by  laches  from  attack- 
ing town  titles;  notes,  3  Or.  399,  and  2  Overt  37. 

Distinguished  in  Patterson  v.  Winn,  11  Wheat.  382,  6  L.  500,  deny- 
ing retroactive  effect  of  statute  restricting  size  of  grant;  Wright  v. 
Roseberry,  121  U.  S.  520,  30  L.  1048,  7  S.  Ct.  999;  Anderson  v.  Bartels, 
7  Colo.  264,  3  Pac.  229;  Hancock  v.  McKlnney,  7  Tex.  440;  Todd  v. 
Fisher,  26  Tex.  241,  and  Bryan  v.  Shirley,  53  Tex.  458,  holding  grant 
not  avoided  by  mere  irregularity  In  manner  of  issue;  Colorado  Coal 
Co.  V.  United  States,  123  U.  S.  325,  31  L.  189,  8  S.  Ct.  140,  holding 
that  where  "  coal  lands  "  are  reserved  from  sale  mere  surface  in- 
dications of  coal  win  not  invalidate  grant,  and  burden  of  proof  is 
on  government  to  show  them  to  be  in  fact  coal  lands;  St.  Paul  &  N. 
P.  By.  Co.  V.  St.  Paul,  W.  &  M.  Ry.  Co.,  57  Fed.  273,  holding  exces- 
sive grant  voidable  only;  New  Dunderberg  Mining  Co.  v.  Old,  79  Fed. 
602,  49  U.  S.  App.  208;  Doll  v.  Meador,  16  Cal.  330,  holding  such 
patent  not  attackable  collaterally  unless  void  on  face;  Gamer  v. 
Willett,  18  111.  458,  where  congress  had  confirmed  patent  irregularly 
issued;  Hollinan  v.  Peebles,  1  Tex.  700,  holding  that  abandonment 
of  patent  confers  authority  on  United  States  to  regrant;  Carson 
City,  etc.,  Co.  v.  North  Star,  etc.,  Co.,  73  Fed.  600,  holding  that 
statute  limiting  size  of  grant  does  not  limit  number  of  grants  that 
may  be  held. 

Public  lands. —  Conflicting  claims  under  a  patent  are  subject 
to  jurisdiction  of  equity  courts,  p.  99. 

This  rule  has  been  cited  and  applied  in  Smelting  Co.  y.  Kemp, 
104  U.  S.  642,  648,  652,  26  L.  877,  879,  880,  where  patent  tainted  with 
fraud;  Smythe  v.  Henry,  41  Fed.  716,  entertaining  bill  to  quiet  title; 
and  In  the  following:  Arnold  v.  Grimes,  2  G.  Greene,  83,  84;  De 
Armes  v.  New  Orleans,  5  La.  178;  Cook's  Lessee  v.  Carroll,  6  Md. 
112,  and  Green  v.  Barker,  47  Neb.  942,  66  N.  W.  1034,  all  denying 
jurisdiction  to  entertain  action  at  law  where  fraud  set  up;  in  Sykes 
v.  McRory,  10  Ga.  471,  54  Am.  Dec.  404,  holding  that  mistake  as  to 
grantee  can  be  corrected  only  by  scire  facias.  Approved  also  in 
Davis  V.  Davis,  9  Mont.  276,  23  Pac,  717. 

Limited  In  Sharp  v.  Stevens,  6  Sawy.  50,  F.  O.  12,710,  holding  that 
patent  can  be  Impeached  in  equity  only  by  directly  pleading  fraud 
or  mistake. 

Miscellaneous  citations.— Cited  also  In  Ming  ▼.  Foote,  9  Mont. 
221,  23  Pac.  522,  on  point  that  consideration  named  on  face  of  deed 
is  not  conclusive;  Derby  v.  Jacques,  1  Cliff.  439,  F.  O.  8,817,  but 
application  doubtfuL 
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0  Cr.  102-104.  3  L.  070.  THE  RICHMOND  v.  UNITED  STATES. 

Admiralty  Jurisdiction. —  Seizure  of  vessel  without  jurisdiction 
of  United  States  does  not  render  unlawful,  regular  Judicial  proceed- 
ings against  vessel  instituted  after  arrival  within  such  JuHsdiction* 
p.  104. 

Cited  and  rule  applied  in  The  Merino.  9  Wheat.  403.  6  L.  121.  hold- 
ing that  appearance  and  claim  in  admiralty  waives  objection  to 
regularity  of  process  to  enforce  appearance;  dissenting  opinion. 
United  States  v.  Rauscher.  119  U.  S.  435,  30  L.  434,  7  S.  Ct  249, 
majority  holding  that  person  extradited  for  purpose  of  being  tried 
for  murder  can  be  tried  for  no  other  offense;  Kerr  v.  Illinois,  119 
U.  S.  444.  80  L.  424.  7  S.  Ct  229,  refusing  to  revise  decision  of  State 
court  holding  that  forcible  transfer  of  defendant  within  Jurisdiction 
renders  him  amenable  to  prosecution  on  criminal  charge;  In  re  John- 
son. 167  U.  S.  126,  42  L.  105,  17  S.  Ct  737,  sustaining  indictment  for 
murder,  although  prior  arrest  illegal;  In  re  Ezeta.  62  Fed.  968,  hold- 
ing In  extradition  proceedings  that  it  is  immaterial  how  party 
came  or  was  brought  within  Jurisdiction  of  court;  United  States  v. 
Arms  and  Ammunitions,  24  Fed.  Cas.  863,  where  American  vessel 
seized  within  foreign  Jurisdiction  for  violation  of  neutrality  laws. 

Non-intercourse  act — Under  act  prohibiting  Intercourse  with 
enemy,  vessel  cannot  proceed  to  prohibited  port  in  ballast,  p.  103. 

Miscellaneous  citations. —  Cited  also  in  United  States  v.  Pack- 
ages. 27  Fed.  Cas.  288,  but  not  In  point 

9  Cr.  104r-120.  8  L.  671,  ARNOLD  ▼.  UNITED  STATES. 

Cromputation  of  time. —  Where  computation  is  to  be  made  from 
act  done,  date  on  which  act  Is  done  is  to  be  included,  p.  120. 

This  rule  is  cited  and  applied  in  Lapeyre  v.  United  States.  17 
Wall.  198,  21  L.  608,  holding  proclamation  of  president  relieving 
certain  classes  from  penalties  to  have  taken  effect  when  signed  by 
president  and  sealed  with  great  seal  of  United  States;  Taylor  v. 
Brown,  147  U.  S.  644,  37  L.  315,  13  S.  Ct  551,  holding  that  in  com- 
puting time  during  which  alienation  of  public  land  acquired  under 
patent  is  forbidden,  day  of  issue  of  patent  should  be  included; 
Smith  ▼.  Draper,  5  Blatchf.  240,  F.  0.  13,037,  construing  statute  im- 
posing duty  on  teas;  United  States  v.  O'Neill,  19  Fed.  572,  as  to 
statute  increasing  duty  on  liquors;  United  States  v.  Chong  Sam, 
47  Fed.  883,  construing  Chinese  exclusion  act;  Vailes  v.  Brown,  16 
Colo.  466,  27  Pac.  946,  construing  statute  of  limitations;  Taylor  v. 
Brown,  6  Dak.  Ter.  349,  40  N.  W.  530  (see  S.  C,  147  U.  S.  644,  37  L. 
315,  13  S.  Ct  551.  supra);  Woolbright  v.  Sneed,  5  Ga.  171,  on  point 
that  statute  of  limitations  does  not  begin  to  run  until  right  of  action 
accrues;  so  also  in  Jacobs  v.  Graham,  1  Blackf.  392;  Ryman  ▼• 
Clark.  4  Blackf.  329,  construing  statute  prescribing  time  within 
which  return  on  execution  to  be  made;  Swift  v.  Tousey,  5  Ind.  198^ 
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construing  statute  prescribing  time  for  taking  appeal,  and  In  Coal 
Co.  V.  Barber,  47  Kan.  30,  31,  27  Pac.  115,  on  same  point;  Batman  v. 
McGowan,  1  Met.  (Ky.)  547,  construing  statute  requiring  notice  of 
Intention  to  contest  election;  Mallory  v.  Hlles,  4  Met.  (Ky.)  55,  hold- 
ing act  suspending  courts  elTective  after  approval  by  governor; 
Parkinson  v.  State,  14  Md.  200,  74  Am,  Dec.  533,  holding  that  where 
act  declares  time  when  it  shall  take  effect,  it  will  operate  at  such 
time,  although  not  published;  Commonwealth  v.  Brooks,  109  Mass. 
357,  holding  that  municipal  ordinance  takes  effect  from  date  of 
passage,  unless  otherwise  specified;  Bailey  v.  Lubke,  8  Mo.  App. 
60,  construing  statute  prescribing  time  for  taking  appeal;  Carothers 
V.  Wheeler,  1  Or.  196,  construing  statute  prescribing  time  for  taking 
appeal;  Barber  v.  Chandler,  17  Pa.  St.  50,  55  Am.  Dec.  534,  constru- 
ing statute  regulating  issue  and  return  of  summons;  Ex  parte  De 
Hay,  3  S.  C.  565,  holding  void  proceedings  of  court  after  time  pre- 
scribed In  statute  changing  time  for  holding  such  court;  State  v. 
Maneke,  18  S.  C.  86,  construing  statute  regulating  Issue  of  municipal 
licenses;  In  re  Welman,  20  Vt  660,  denying  validity  of  petition 
filed  on  same  day  that  bankrupt  act  repealed;  Robinson  v.  Robinson^ 
32  Vt  741,  construing  statute  prescribing  time  for  taking  appeal; 
State  V.  Mounts,  36  W.  Va.  190,  14  S.  E.  410,  holding  that  term 
"passage"  refers  to  passage  by  legislature  and  not  approved  by 
governor.  See  also  notes,  7  Am.  Dec.  250,  and  26  Am.  Dec.  234. 
Cited,  generally,  also  In  Spencer  v.  Champion,  13  Conn.  16,  and  note, 
2  HiU,  356. 

Distinguished  in  Dutcher  ▼.  Wright,  94  U.  S.  560,  24  L.  132,  ex- 
cluding day  on  which  petition  in  insolvency  is  filed,  in  computing 
time,  before  such  filing,  within  which  assignments  are  void;  Burgess 
v.  Salmon,  97  U.  S.  384,  24  L.  1106  (see  1  Hughes,  359,  F.  C.  12,262), 
and  Louisville  v.  Bank,  104  U.  S.  475,  26  L.  777,  holding  that  in- 
crease in  internal  revenue  did  not  operate  upon  goods  on  which 
tax  paid  before  act  approved,  although  paid  on  same  day  that  act 
approved;  United  States  v.  Stoddard,  89  Fed.  701,  under  terms  of 
statute;  Wood  v.  Fort,  42  Ala.  642,  limiting  rule  to  remedial  stat- 
utes not  prescribing  punishments  or  penalties;  Bemis  v.  Leonard, 
118  Mass.  505,  19  Am.  Rep.  473,  and  McGinley  v.  Laycock,  94  Wis. 
208,  68  N.  W.  872,  where  statutes  expressed  different  intention;  Ar- 
rowsmith,  Hamering,  39  Ohio  St.  578,  holding  that  rule  will  not  pre- 
vail when  actually  in  conflict  with  right  acquired  earlier  in  point 
of  time  on  same  day.  Denied  in  In  re  Tyson,  13  Colo.  489,  22  Pac. 
812,  construing  statute  prescribing  time  within  which  execution 
shall  be  held;  Vailes  v.  Brown,  16  Colo.  466,  27  Pac.  946,  construing 
statute  limiting  time  for  filing  contest  of  election;  Weeks  v.  Hull, 
19  Conn.  382,  50  Am.  Dec.  252,  holding  that  date  of  act  from 
which  future  time  is  to  be  ascertained,  is  to  be  excluded  fi-om 
computation;  Parkinson  v.  Brandenburg,  35  Minn.  295,  59  Am.  Rep. 
326,  28  N.  W.  919,  holding  that  where  statute  provides  that  It  shall 
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take  effect  "from  and  after  passage,"  day  of  passage  is  to  be 
excluded. 

Duties,  rig-lit  to,  accrues  on  arrival  of  goods  within  port  of  entry, 
p.  120. 

Rule  applied  In  Meredith  v.  United  States,  13  Pet.  494,  10  L. 
262,  holding,  further,  that  duties  due,  constitute  personal  debt  of 
importer  as  well  as  lien  upon  goods;  dissenting  opinion,  Keclc  v. 
United  States,  172  U.  S.  41)3,  majority  holding  that  mere  conceal- 
ment of  goods  after  entering  port  did  not  constitute  smuggling; 
United  States  v.  Cigars,  2  Curt.  437,  F.  C.  16,450,  holding  importa- 
tion without  manifest  complete,  for  purposes  of  forfeiture,  when 
goods  brought  within  limits  of  port  of  entry;  so  also  in  United 
States  ▼.  Dodge,  Deady,  126,  F.  C.  14,973;  United  States  v.  Lyman, 
1  Mason,  499,  F.  C.  15,647,  holding  that  action  of  debt  lies  *^o  re- 
cover such  duties;  Kidd  v.  Flagler,  54  Fed.  369,  holding  expoi*tation 
complete  when  goods  landed  in  foreign  port;  United  States  v. 
Merriam,  26  Fed.  Cas.  1239,  holding  entry  in  custom-house  not  neces- 
sary to  render  goods  liable  to  forfeiture  for  fraud  in  invoicing. 
Cited  in  general  discussion  )n  Brown  v.  Maryland,  12  Wheat.  453,. 
6  L.  690;  United  States  v.  Segars,  27  Fed.  Cas.  1017;  note,  1  Abb.  (U. 
8.)  423,  F.  C.  16,555. 

Distinguished  in  McLean  v.  Hager,  31  Fed.  606,  holding  opium 
exempt  from  duty  where  collector  refused  to  give  permit  for 
trans-shipment  as  required  by  statute. 

• 

Bond,  recovery  on,  cannot  exceed  penalty  with  interest  (so  held 
in  lower  court,  1  Gall.  358,  F.  C.  14,469,  but  point  not  raised  on' 
appeal). 

Cited  to  this  point  In  Lawrence  v.  United  States,  2  McLean,  586,. 
F.  C.  8,145,  as  to  postmaster's  bond;  Lewis  v.  D wight,  10  Conn.  103,. 
fixing  amount  of  liability  of  surety  on  promissory  note;  Fraser  v.. 
Little,  13  Mich.  202,  87  Am.  Dec.  744,  holding  that  recovery  oa 
replevin  bond  cannot  exceed  penalty  and  costs  of  suit;  Clark  v. 
Bush,  3  Cow.  158,  as  to  bond  of  indemnity  against  partnership 
debts;  Boyd  v.  Boyd,  1  Watts,  369,  allowing  as  damages,  interest 
beyond  penalty  in  administrator's  bond;  Terry  v.  Horn,  22  W.  Va. 
385,  ruling  similarly  in  action  on  injunction  l>ond.  Cited,  generally. 
In  Lyon  v.  Clark,  8  N.  Y.  156;  note,  87  Am.  Dec.  750,  754. 

Distinguished  in  New  Holland,  etc.,  Co.  v.  Lancaster  County,  71 
Pa.  St.  445,  holding  that,  although  penal  bond  in  sum  certain  is 
given  to  secure  expense  of  county  in  building  bridge,  if  amount  of 
expenses  exceeds  penalty,  county  may  waive  bond  and  sue  in 
contract. 

Miscellaneous  citations.— Cited  also  in  United  States  v.  Meeker, 
26  Fed.  Cas.  1234,  on  point  that  interest  runs  only  from  date  of 
demand  on  surety;  United  States  v.  Relter,  27  Fed.  Cas.  779,  not  in 
point 
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9  Cr.  li;0-122.  3  L.  676.  THE  ST.  LAWRENCE. 

TradinsT  with  enemy. —  Qusere,  whether  one  belligerent  may  with- 
draw his  property  from  country  of  the  other,  on  breaking  out  of 
war,  p.  121. 

Referred  to  In  Amory  y.  McGregor,  15  Johns.  36,  8  Am.  Dec 
209,  asserting  right  to  do  so  within  reasonable  time. 

9  Cr.  122-125,  8  L.  677,  DRUMMOND  ▼.  MAGRUDER. 

Appeal,  evidence. —  Court  Is  confined  to  proofs  as  shown  by  record 
of  lower  court,  p.  125. 

Cited  and  applied  in  Kerr  y.  Watts,  6  Wheat  562,  5  L.  331,  holding 
that  higher  court  will  not  consider  a  particular  defense  as  haying 
been  waived,  from  mere  fact  that  court  below  did  not  consider  it. 

Appeal. —  If  the  Supreme  Court  reverse  a  decree  upon  a  technical 
objection  to  the  evidence,  it  will  not  dismiss  the  biU  absolutely,  but 
remand  the  cause  for  further  proceedings,  p.  125. 

Authentication. —  Document  attested  by  cleric  of  court,  cannot 
be  received  as  evidence,  without  certificate  of  presiding  judge  that 
such  attestation  is  in  due  form,  p.  125. 

Cited  and  applied  in  Taylor  v.  Carpenter,  2  Wood.  &  M.  4,  F.  0. 
13,785,  as  to  copy  of  judgment;  in  McRae  v.  Stokes,  3  Ala.  403,  37 
Am.  Dec.  700,  holding  that  attestation  necessary  is  that  prescribed 
for  court  where  proceedings  had;  Fennel's  Lessee  v.  Wayant,  2  Harr. 
505,  holding  deeds  within  meaning  of  act  of  congress,  prescribing 
method  of  authenticating  records;  Giles  v.  Shaw,  Breese,  126,  hold- 
ing insufficient,  certificate  of  judge,  omitting  to  state  that  attesta- 
tion of  judgment  is  "  in  due  form ; "  so  also  in  Hutchins  v.  Gerrish, 
52  N.  H.  206,  13  Am.  Rep.  20;  Chase  v.  Caryl,  57  N.  J.  L.  554,  31  AtL 
1028,  construing  State  statute  requiring  authentication  of  recording 
and  cancellation  of  mortgages;  Hatcher  v.  Rocheleau,  18  N.  Y.  94, 
holding  further  that  such  certificate  is  conclusive  of  competency 
of  copy  as  evidence;  Snyder  v.  Wise,  10  Pa.  St  161,  applying  prin- 
ciple to  judgment  rendered  in  justice's  court. 

9  Cr.  126-151,  3  L.  678,  THE  MART. 

Foreign  judgment  of  court  of  competent  jurisdiction  in  an  action 
In  rem,  is  conclusive  as  to  matters  it  purports  to  decide,  pp,  142,  144. 

This  rule  has  been  cited  and  applied  in  Tompkins  y.  Tompkins,  1 
Story,  553,  F.  C.  14,091,  to  decree  of  Pi'obate  Court  ordering  sale  of 
personal  property;  Bradstreet  v.  Insurance  Co.,  3  Sumn.  605,  F.  O. 
1,793,  to  sentence  of  condemnation  for  illicit  trading;  Alabama,  etc., 
Ry.  Co.  v.  Jones,  1  Fed.  Cas.  282,  7  Bank  Reg.  171,  to  decree  of 
District  Court  in  bankruptcy  proceedings;  The  Hendrlk  Hudson,  11 
Fed.  Cas.  1093,  to  decree  of  sale  of  vessel  to  satisfy  bottomry  bond; 
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Thorns  y.  Southard,  2  Dana*  482,  26  Am.  Dec.  473,  holding  decree  of 
admiralty  in  proceeding  to  enforce  lien,  conclusive  as  to  title; 
Whitney  ▼.  Walsh,  1  Cush.  32,  48  Am.  Dec.  590,  holding  decree  of 
forfeiture  conclusive  as  to  legality  of  seizure;  so  also  in  Tracey  v. 
Corse,  58  N.  Y.  151 ;  Williams  v.  Saunders,  5  0)ld.  78,  holding  decree 
of  register  of  wills,  directing  distribution  of  property,  conclusive 
as  to  facts  on  which  it  is  based;  likewise  in  Brown  v.  Brown,  86 
Tenn.  319,  7  S.  W.  647,  as  to  decree  admitting  will  to  probate.  See 
also  notes,  62  Am.  Dec.  243,  75  Am.  Dec.  724.  Cited  approvingly  in 
Allen  V.  United  States,  Taney,  117,  F.  C.  240. 

Distinguished  in  Burnham  v.  Webster,  1  Wood.  &  M.  178,  F.  C. 
2,179  holding  evidence  admissible  to  show  want  of  jurisdiction  of 
such  court;  so  also  in  The  Trenton,  4  Fed.  659,  661;  Sneed  v.  Ewing, 
5  J.  J.  Marsh.  465,  22  Am.  Dec.  47,  and  Richardson  v.  Seevers,  84 
Va.  267.  Distinguished  in  Ashbrook  v.  Golden  Gate,  Newb.  306,  F. 
C.  574,  where  action  was  at  common  law  and  against  owners  of 
vessel  personally.  Limited  in  Bank  v.  Hodges,  12  Ala.  122,  holding 
that  bill  In  equity  by  feme  covert  to  have  property  settled  to  separate 
use  is  not  such  proceeding  in  rem,  and  decree  is  binding  only  on 
parties  and  privies.  Distinguished  in  dissenting  opinion,  Fisher  v. 
Fielding,  67  Conn.  128,  34  Atl.  724,  majority  holding  Judgment  on 
pecuniary  demand  conclusive  on  merits;  Brigham  v.  Fayerweather, 
140  Mass.  413,  414^  5  N.  E.  266,  267,  holding  decree  admitting  wiU  to 
probate  not  conclusive  as  to  testator's  mental  capacity;  Thompson  v. 
The  Julius  D.  Morton,  8  Ohio  St.  227,  holding  sale  ordered  by 
Admiralty  Court  conclusive  only  when  made  to  bona  fide  purchaser. 

Notice  is  necessary  in  order  to  make  person  party  to  action  and 
bind  him  by  Judgment,  p.  144. 

Cited  and  applied  in  Earle  v.  McVeigh,  91  U.  S.  510,  23  L.  401, 
holding  void  Judgment  founded  oh  defective  notice;  Scott  v.  Mc- 
Neal,  154  U.  S.  46,  38  L.  902,  14  S.  Ct  1112,  holding  void  admin- 
istrator's sale  of  lands  of  living  person  who  had  no  notice  of 
proceedings;  so  also  in  Lavin  v.  Bank,  18  Blatchf.  24,  1  Fed.  663; 
Parsons  ▼.  Lyman,  5  Blatchf.  179,  F.  C.  10,780,  reprinted,  32  Conn. 
576,  as  to  proceedings  in  Probate  Court  to  settle  trustee's  account; 
Mathewson  v.  Sprague,  1  Curt.  462,  F.  C.  9,278,  applying  statute 
requiring  notice  of  pro<ieedings  for  probate  of  will;  Sumner  v.  Marcy, 
3  Wood.  &  M.  118,  F.  C.  13,609,  holding  void  sale  on  execution;  The 
Globe,  10  Fed.  Cas.  481,  holding  void  decree  of  sale  of  vessel,  where 
owner  had  no  notice  of  proceedings;  In  re  Shepard,  21  Fed.  Cas.  1254, 
1  Bank.  Reg.  117,  holding  claim  of  creditor  not  barred  by  decree  in 
bankruptcy  of  which  he  had  no  notice;  Hunt's  Heirs  v.  Ellison's 
Heirs,  32^  Ala.  187,  setting  aside  decree  of  foreclosure  made  after 
death  of  party  to  mortgage,  his  heirs  having  had  no  notice  of  pro- 
ceedings; Bowler  v.  Eldredge,  18  Conn.  10,  dissolving  attachment  of 
vessel  where  owner  had  no  notice  of  proceedings  against  her;  Beard 
▼•  Beard,  21  Ind.  324,  denying  validity  of  statute  authorizing  Judg- 
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ments  for  alimony,  npon  constractive  notice,  against  citizens  of  other 
States;  City  of  Salem  v.  Railroad  Co.,  08  Mass.  449,  96  Am.  Dec.  (K50, 
denying  right  of  city  to  recover  for  expenses  incurred  in  removing 
nuisance,  notice  to  remove  not  having  been  served  on  owner; 
Wight  V.  Maxwell,  4  Mich.  63,  denying  extra-territorial  elTect  of 
statute  providing  that  attachment  gives  constructive  notice  of  pro- 
ceedings; dissenting  opinion,  Conlslln  v.  Cunningham,  7  N.  Mex.  483, 
38  Pac.  181,  majority  holding  notice  of  default  not  necessary  to  re- 
moval, by  governor,  of  ofllcer  for  shortage  In  accounts;  McKee  r. 
McKee,  14  Pa.  St.  237,  where  decree  of  specific  performance  of 
contract  made  by  decedent,  held  invalid,  notice  of  proceedings  not 
having  been  served  on  heirs;  Underwood  v.  McVeigh,  23  Gratt.  420, 
and  Dorr  v.  Rohr,  82  Va.  362,  3  Am.  St.  Rep.  108,  dissolving  attach- 
ments where  notice  not  given  as  required  by  statute.  Cited  also  in 
discussing  general  subject,  but  without  particular  application,  in 
Ex  parte  Woods,  3  Arlt.  535;  Borden  v.  State,  11  Arls.,  526,  54  Am. 
Dec.  220  (see  dissenting  opinion,  11  Ark.  558);  Dorrance  v.  Rayns- 
ford,  67  Conn.  8,  52  Am.  St  Rep.  269,  34  Atl.  708;  Fowler  v.  Lewis, 
36  W.  Va.  138;  note,  48  Am.  Dec.  270. 

Distinguished  in  Hamilton  v.  Brown,  161  TJ.  S.  274,  40  L.  699,  16 
S.  Ct  592,  under  statute  providing  for  notice  by  publication  In 
escheat  proceedings.  Limited  in  Daily  v.  Doe,  3  Fed.  912,  913,  hold- 
ing that  want  of  notice  will  not  avoid  sale  of  court  under  decree  of 
admiralty,  but  merely  reopen  proceedings. 

Admiralty.—  Seizure  gives  constructive  notice  to  all  parties, 
p.  144. 

Cited  and  principle  applied  in  Miller  v.  United  States,  11  Wall.  326, 
2u  L.  151,  holding  that  seizure  of  corporate  stock  may  be  made  by 
service  of  notice  on  officers  of  corporation;  The  Ann,  5  Hughes,  297, 
8  Fed.  927,  as  to  seizure  of  vessel  for  violation  of  State  statute; 
United  States  v.  Mackoy,  2  Dill.  308,  F.  C.  15,696,  holding  lienors 
barred  by  failure  to  assert  claims  In  proceedings  for  forfeiture  of 
property  seized  for  violation  of  revenue  laws;  Merrick  v.  Hutt,  15 
Ark.  343,  applylug  principle  in  case  of  attachment  of  land  for  non- 
payment of  taxes;  note,  48  Am.  Dec.  274,  on  point  that  proceedings 
in  rem  involving  seizure  of  subject-matter  constitute  exception  to 
general  rule  as  to  notice.  Cited  arguendo  in  Dally  ▼.  Doe,  3  Fed. 
Rep.  913,  917. 

Distinguished  In  dissenting  opinion,  Miller  v.  United  States,  11 
Wall.  328,  20  L.  152  (see  11  Wall.  325,  supra) ;  The  Henrietta,  Newb. 
291,  F.  C.  6,121,  holding  person  not  bound  by  decree  of  court  if  his 
claim  was  not  assertible  in  such  court.  Denied  in  Verner  v.  Bos- 
worth,  28  Kan.  673. 

Admiralty.— All  persons  having  interest  in  subject-matter  are 
parties,  p.  145. 

Cited  and  applied  in  The  Commander-in-Chief,  1  Wall.  52,  17  L. 
612,  holding  decree  conclusive  as  to  all  parties,  if,  after  due  notice. 
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they  fall  to  appear;  Gushing  v.  Laird,  107  TJ.  S.  79,  27  L.  395,  2  S.  Ct 
204,  holding  that  person  conducting  defense  on  behalf  of  parties 
interested  Is  not  estopped  to  set  up,  subsequently,  his  own  equity  l?i 
the  property  (see  S.  C.  in  lower  court,  6  Ben.  461.  P.  C.  3,509).  Cited 
generally,  and  without  particular  application,  in  Nations  v.  Johnson, 
24  How.  205,  16  L.  632;  Ray  v.  Nose  worthy,  23  Wall.  136,  23  L.  118. 
12  Bank.  Reg.  150;  The  Ann,  5  Hughes.  297,  8  Fed.  927;  Bradstreet 
▼.  Insurance  Co.,  3  Sumn.  609,  F.  C.  1,793;  Poole  v.  Nixon,  19  Fed. 
Oas.  1000. 

Bottomry  bond,  holder  of,  cannot  claim  In  court  of  prize,  p.  145. 

Cited,  arguendo,  in  The  Mary  Anne,  1  Ware,  106,  F.  C.  9,195. 

Miscellaneous  citations.— Cited  in  La  Manche  v.  Sprague,  214, 
216,  F.  C.  8,004,  as  to  what  constitutes  probable  cause  for  seizure; 
The  Parkhill,  18  Fed.  Cas.  1192,  and  United  States  v.  The  F..W. 
Johnson,  25  Fed.  Cas.  1236,  but  application  doubtful.  Erroneously 
cited  in  Boston,  etc.,  Co.  y.  Flske,  2  Mason,  122,  F.  O.  1,681,  and 
Amory  v.  McGregor,  15  Johns.  37,  8  Am.  Dec.  209. 

9  Cr.  151-153,  3  L.  687.  LEWIS  v.  McPARLAND. 

Executor  may  maintain  suit  in  foreign  jurisdiction  for  lands 
devised  to  him  by  testator,  p.  152. 

Cited  and  principle  applied  in  Slack  v.  Walcott,  3  Mason,  518,  F. 
C.  12,932,  holding  that  in  order  to  bring  bill  for  specific  performance 
to  convey  land,  executor  need  not  prove  will  in  Jurisdiction  where 
Buch  action  commenced;  De  Forest  v.  Thompson,  40  Fed.  377  (see 
S.  0.,  32  W.  Va.  3,  app.),  sustaining  right  of  executor  to  defend 
in  action  of  ejectment;  Wilson  v.  Tootle,  55  Fed.  217,  applying 
principle  to  action  by  executor,  as  trustee,  for  wrongful  death 
of  testator;  Apperson  v.  Bolton,  29  Ark.  435,  437,  sustaining  validity 
of  sale  In  foreign  jurisdiction  by  executor;  Way  v.  Slaughter,  8  A.  K. 
Marsh.  510,  and  May  v.  Hill,  5  Litt  (Ky.)  312,  entertaining  eject- 
ment by  foreign  executor.  Approved  also  in  Taylor  v.  Benham,  5 
How.  273.  12  L.  149,  in  discussing  general  subject. 

Rule  limited  in  Leavens  v.  Butler,  8  Port.  402,  and  Perkins  v. 
Lewis,  41  Ala.  662,  663,  94  Am.  Dec.  626,  627,  holding  that  executor 
must  sue  as  devisee;  Crusoe  v.  Butler,  36  Miss.  171,  172,  holding  that 
will  must  be  produced  to  show  authority  as  executor;  Cabanne  v. 
Skinker,  56  Mo.  367,  and  Emmons  v.  Gordon,  140  Mo.  400,  62  Am. 
St  Rep.  740,  41  S.  W.  1001,  holding  that  will  must  be  proved  In 
such  foreign  jurisdiction. 

Bxecutop.— Authority  to  sue  for  personal  estate  of  testator  does 
not  extend  outside  of  jurisdiction  of  State  where  letters  testa- 
mentary granted,  p.  152. 

Approved  and  principle  applied  in  Melius  v.  Thompson,  1  Cliff. 
134,  F.  O.  9,405,  holding  that  executor  cannot  be  sued  without  juris- 
diction of  appointment,  for  assets  received  within  such  jurisdiction; 
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State  ▼.  Joyce,  48  Ind.  318,  majority  holding  admissible  in  evidence, 
will  of  personal  property  probated  in  other  State;  Le  Gesne  ▼. 
Gottin,  2  Mart  (La.)  (N.  S.)  486,  denying  right  of  foreigner  to  ad- 
mission as  beneficiary  heir;  Pelletreau  v.  Rathbone,  1  N.  J.  Bq.  333, 
on  point  that  probate  of  will  in  one  State  is  of  no  effect  in  courts 
of  another;  Vanghn  ▼.  Barret,  5  Yt  336,  26  Am.  Dec.  307,  denying 
authority  of  administrator  appointed  in  one  State,  to  discharge  debt 
due  testator  from  citizen  of  another  State.  The  rule  is  also  cited 
in  general  discussion,  but  without  particular  application  to  the  point 
at  issue,  in  Kerr  t.  Moon,  9  Wheat.  571,  6  L.  163;  TrecothiclL  y. 
Austin,  4  Mason,  32,  F.  G.  14,164;  Glarls  v.  Homthal,  47  Miss.  490, 
491;  dissenting  opinion,  Becraf t  ▼.  Lewis,  41  Mo.  App.  556;  Wills  ▼. 
Gowper,  2  Ohio,  128. 

Variance.— Plaintiff,  In  ejectment,  may  recover,  although  interest 
established  at  trial  is  less  than  that  claimed  in  declaration,  p.  153. 

Rule  applied  in  Grothans  v.  De  Lopez,  57  Tex.  673,  in  action  by 
tenant  in  common  to  recover  undivided  interest;  Gallis  ▼.  Kemp,  11 
Gratt  84,  where  plaintiff  claimed  whole  tract  and  jury  found  only 
undivided  interest  See  also  notes,  54  Am.  Dec.  416,  and  50  Am. 
St  Rep.  845. 

Miscellaneous  citations.—  Gited  also  in  Pulliam  v.  PuUiam,  10  Fed. 
45,  discussing  powers  of  executor  as  trustee  under  wilL 

9  Gr.  153-164,  8  L.  688,  GLARK  ▼.  VAN  RIEMSDYK. 

Equity. —  Verified  answer  of  defendant. can  be  overcome  only  by 
testimony  of  two  witnesses  or  one  witness  and  corroborating  cir- 
cumstances, p.  160. 

This  rule  has  been  applied  in  the  following  citing  cases:  Voorhees 
V.  Bonesteel,  16  WalL  30,  21  L.  271,  denying  affirmative  relief  on 
ground  of  fraud  in  assignment,  where  answer  controverted  by  but 
one  witness;  Godden  v.  Kimmell,  99  U.  S.  206,  25  L.  433,  where  sus- 
picion of  fraud  alone,  held  insufiSicient  to  set  n&ide  deed;  Bowden  v. 
Johnson,  107  U.  S.  262,  27  L.  390,  2  S.  Ct.  255,  holding  answer  over- 
come by  testimony  of  one  witness  and  admitted  fact  that  defendant 
knew  bank  to  be  insolvent  and  transferred  stock  to  escape  liability; 
Delano  v.  Winsor,  1  Cliff.  505,  F.  G.  3,754,  dismissing  proceedings 
against  trustee  for  breach  of  trust;  Tobey  v.  Leonards,  2  Gllff.  51, 
F.  G.  14,067,  holding  testimony  of  one  witness  Insufliclent  to  sus- 
tain bill  for  specific  performance;  Parker  v.  Phettleplace,  2  Gliff.  79, 
F.  G.  10,746,  denying  sufficiency  of  one  witness  in  action  to  set 
aside  mortgage  on  ground  of  fraud;  Badger  v.  Badger,  2  Cliff.  146, 
F.  G.  718,  dismissing  bill  charging  fraud  in  settling  probate  ac- 
counts; Scammon  v.  Cole,  3  GUff.  479,  5  Bank.  Reg.  264,  F.  G. 
12,432,  where  answer  denying  fraud  in  executing  mortgage  under 
bankrupt  act,  held  not  overcome  by  testimony  of  one  witness;  Hay- 
ward  Y.  Bank,  4  Gliff.  296,  F.  G.  6,273,  where  allegations  of  fraud  in 
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bill  supported  only  by  testimony  of  complainant;  Oilman  v.  LIbbey, 
4  Cliff.  459,  F.  G.  5,445,  dismissing  bill  to  set  aside  sale  on  ground 
of  fraud;  West  v.  Randall,  2  Mason,  205,  F.  O.  17,424,  dismissing 
bill  for  account  where  only  witnesses  were  complainant  and  one 
identified  with  him  in  Interest;  United  States  v.  Parrott,  1  McAll. 
302,  311,  F.  O.  15,99S,  applying  rule  in  bill  for  injunction  (see  also 
same  case,  1  McAll.  449,  F.  C.  15,999);  Sadler  v.  Robinson,  2  Stew. 
524,  holding  acquiescence  In  transfer  of  land  to  be  circumstance 
which  will,  in  addition  to  testimony  of  one  witness,  control  answer 
denying  assent  to  conveyance;  Fcnno  v.  Sayre,  3  Ala.  478,  on  point 
that  answer  directly  responsive  to  bill  is  evidence  in  all  cases;  Cum- 
mins T.  Harrell,  6  Ark.  315,  applying  rule  In  proceeding  to  annul 
bond  on  ground  of  fraud;  Field  v.  Howell,  6  Ga.  431,  where,  in  ac- 
tion to  enjoin  trespass,  answer  showed  lease  in  defendant;  Ruclc- 
ersvllle  Bank  y.  Hemphill,  7  Ga.  412,  dismissing  bill  where  cause 
submitted  on  bill  and  answer  alone;  Dodge  v.  Griswold,  12  N.  H. 
577,  refusing  to  set  aside  conveyance  for  fraud  where  only  one 
witness  for  complainant;  Bellows  v.  Stone,  18  N.  H.  479,  dismissing 
bill  for  account  where  answer  uncontroverted  except  by  circum- 
stances; Brown  ▼.  Bulkely,  14  N.  J.  Eq.  300,  holding  that  com- 
plainant cannot  Impair  effect  of  answer  by  impeaching  defend- 
ant's reputation  for  veracity;  Bent  v.  Smith,  22  N.  J.  Eq.  5GC, 
applying  rule  in  proceeding  to  establish  trust;  Gibbs  v.  Guignard, 
1  S.  0.  377,  applying  rule  to  answer  of  trustee  to  bill  for  account; 
Burnley  v.  Cook,  13  Tex.  590,  65  Am.  Dec.  82,  dismissing  bill  for 
injunction;  Taylor  v.  Moore,  2  Rand.  577,  dismissing  bill  to  set 
aside  deed  on  ground  of  fraud;  Moore  v.  Ullman,  SO  Va.  310,  sus- 
taining bill  to  set  aside  deed  where  fraud  proved  by  one  witness 
and  corroborating  circumstances.  The  rule  Is  approved  in  the 
following  cases,  discussing  the  general  subject:  Carpenter  v.  In- 
surance Co.,  4  How.  218,  11  L.  946;  Tobey  v.  Leonards,  2  Wall.  430, 
17  L.  845;  May  v.  Le  Claire,  11  WaU.  233,  20  L.  54;  United  States 
V.  Hodson,  26  Fed.  Cas.  339;  White  v.  Crew,  16  Ga.  423;  Long  v. 
White,  6  J.  J.  Marsh,  228;  Warren  v.  Swett,  31  N.  H.  339;  Morris  v. 
White,  36  N.  J.  Eq.  329;  Maise  v.  Gamer,  1  Mart  &  T.  385,  17  Am. 
Dec  819;  Autrey  v.  Cameron,  11  Tex.  114;  Frank  y.  Lilienfield,  33 
Gratt  381. 

Distinguished  in  Barraque  ▼.  Siter,  9  Ark.  547,  550,  and  Robin- 
son ▼.  Stewart,  10  N.  T.  195,  helding  that  rule  does  not  apply,  where 
answer  contains  admissions  inconsistent  with  previous  i>ositive 
deniaL 

Equity. —  Where  answer  of  defendant  is  made  only  upon  in- 
formation and  belief,  and  is  not  verified,  the  general  rule  that  two 
witnesses,  or  one  witness  and  corroborating  circumstances,  ai'e 
necessary  to  overcome  it,  does  not  apply,  p.  160. 

This  limitation  of  the  general  rule  has  been  applied  in  a  number 
of  citing  cases:    Union  Bank  v.  Geary,  5  Pet  111,  8  L.  65;  Bucking- 
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ham  V.  McLean,  13  How.  171,  14  L.  99;  Hickox  v.  Elliott,  11  Sawy. 
641,  27  Fed.  841;  Poor  v.  Carlton,  3  Sumn.  78,  F.  0.  11,272;  Berry  v. 
Sawyer,  19  Fed.  290;  Mason  v.  Jones,  1(5  Fed.  Cas.  1041;  Dugan  v. 
Gittings,  3  Gill,  158,  43  Am.  Dec.  314;  Neale  v.  Hagthorp,  3  Bland 
Ch.  568;  Shackelford  v.  Brown,  72  Miss.  387,  17  So.  898;  Gamble  v. 
Johnson,  9  Mo.  628.  See  also  Commonwealth  v.  CuUen,  13  Pa.  St 
143,  53  Am.  Dec.  458,  where  rule  approved  in  general  discussion. 

Equity  —  Evidence. —  Answer  of  one  defendant  is  not  evidence 
against  co-defendant,  p.  160. 

Cited  and  applied  in  Lenox  v.  Natrebe,  Hemp.  5557.  F.  C.  8,246c, 
holding  that  Infants  cannot  be  prejudiced  by  misstatements  of 
guardian  in  answer  to  bill  for  cancellation  of  mortgage;  Collier  v. 
Chapman,  2  Stew.  166,  167,  holding  inadmissible  against  co-defend- 
ant answer  of  another  defendant  tending  to  Invalidate  title  made 
by  latter;  Moore  v.  Hubbard,  4  Ala.  192,  as  to  answer  in  action 
against  partnership  for  settlement  of  accounts;  Robinson  v. 
Sampson,  23  Me.  389,  in  proceeding  to  set  aside  mortgage  on 
ground  of  fraud;  Martin  v.  Martin,  13  3kIo.  64,  holding  rights  of 
heirs  not  prejudiced  by  faulty  answer  of  administrator;  Van  Der- 
veer  v.  Holcomb,  17  N.  J.  Eq.  553,  holding  in  action  to  foreclose 
mortgage,  answer  of  owner  could  not  prejudice  his  co-defendant, 
the  second  mortgagee;  Judd  y.  Seaver,  8  Paige  Ch.  553,  as  to  ad- 
mission by  joint  maker  of  note.  In  proceedings  for  relief  on  ground 
of  usury. 

Rule  approved  in  McElroy  v.  Ludlum,  32  N.  J.  Bq.  831,  dis- 
cussing general  subject. 

Distinguished  in  Barraque  y.  Siter,  9  Ark.  547,  550,  and  Llngan 
V.  Henderson,  1  Bland  Oh.  267,  where  defendants  interested  Jointly 
as  partners;  Christie  v.  Bishop,  1  Barb.  Ch.  116,  holding  heirs 
bound  by  admissions  of  testator  implied  from  failure  to  answer; 
Pettit  ▼.  Jennings,  2  Bob.  (Va.)  681,  denying  application  of  rule 
where  one  defendant  claimed  title  through  other. 

Bankruptcy.— Discharge  In  bankruptcy  will  not  protect  debtor 
against  debt  contracted  in  foreign  jurisdiction,  p.  162. 

Cited  in  Davidson  v.  Smith,  1  Biss.  349,  F.  O.  3,608,  denying 
extra-territorial  elTect  of  State  insolvency  laws. 

Agency.— Subsequent  ratification  of  unauthorized  act  Is  equiva- 
lent to  original  authority,  p.  161. 

Cited  and  applied  In  Mason  v.  Crosby,  1  Wood.  &  M.  358,  P.  O. 
9,234,  holding  that  where  agent  guilty  of  fraud  in  sale  of  land, 
owners,  by  accepting  purchase  price,  became  parties  to  such  fraud; 
Jones  V.  Atkinson,  68  Ala.  170,  as  to  unauthorized  sale  of  personal 
property,  holding,  further,  subsequent  ratification  irrevocable;  Byrne 
V.  Doughty,  13  Ga.  53,  holding  that  conduct  of  principal  should 
be  construed  liberally  in  favor  of  agent;  Mathews  v.  GilUss,   1 
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Iowa,  254,  applying  principle  where  attorney  in  fact  exceeded  au- 
thority in  selling  land  and  principal  demanded  specific  performance 
of  contract;  Davison  v.  Davenport,  etc.,  CJo.,  24  Iowa.  424,  where 
alleged  principal  received  consideration,  although  contract  made 
by  agent  in  his  own  behalf;  Lingan  v.  Henderson,  1  Bland  Ch.  278, 
as  to  power  of  partner  to  bind  copartners  by  contract  for  partner- 
ship purposes;  Merrifleld  v.  Parritt,  11  Cush.  597,  holding  pvincipal 
estopped  from  denying  authority  of  agent  where  he  acquiesced  In 
acts  done  under  it;  Grant  v.  Beard,  50  N.  H.  133,  holding  that  such 
ratification  relates  back  to  original  transaction,  and  suit  against 
I>arty  ratifying  is  not  based  upon  act  of  ratification;  Marshall  v. 
Ilann,  17  N.  J.  L.  431,  ruling  similarly  where  alleged  principal 
failed  to  dissent  within  reasonable  time  after  act  done;  Pentz  v. 
Stanton,  10  Wend.  276,  as  to  unauthorized  act  in  drawing  bill  of 
exchange;  followed  !n  Moss  v.  Averell,  10  N.  Y.  454,  holding  that 
where  oflOlcer  of  corporation  contracts  on  behalf  of  corporation,  he 
is  estopped,  in  suit  brought  against  him  as  stocli holder,  to  deny 
authority  of  corporation  to  so  contract;  Newton  v.  Bronson,  13  N. 
Y.  594,  67  Am.  Dec.  93,  as  to  ratification  by  executor  of  unauthor- 
I-^ed  sale  of  lands;  McMahan  v.  McMahan,  13  Pa.  St.  381,  53  Am. 
Dec.  484,  as  to  subsequent  ratification  by  coparcener  of  parol  parti- 
tion; Col  well  V.  Bank,  16  R.  I.  290,  15  Atl.  81,  as  to  power  of  part- 
ner to  bind  co-partners  In  contract  for  partnership  purposes;  Deven- 
dorf  v.  Oil  Co.,  17  W.  Va.  170,  where  authorities  are  collected  and 
discussed.  Cited  also  in  general  discussion  In  the  following  cases: 
Haskell  v.  Cornish,  13  Cal.  48;  Kenyon  v.  Williams,  19  Ind.  46;  in 
Citizens'  Bk.  v.  Millet,  44  S.  W.  372,  to  point  that  agent  subscribing 
contract,  as  such,  is  still  bound  If  the  wording  Imports  a  personal 
undertaking. 

Distinguished  In  Delafield  v.  Illinois,  26  Wend.  226,  holding  that 
doctrine  of  estoppel  cannot  operate,  as  against  State,  on  unauthor- 
ized contract  of  agent.  Limited  In  Dodge  v.  Hopkins,  14  Wis.  639, 
holding  that  where  person  seeking  advantage  of  ratification  Is  one 
who  ratified  contract,  consent  of  other  party  to  such  ratification 
must  have  been  obtained. 

9  Cr.  164-172,  3  L.  691,  FINLEY  v.  WILLIAMS. 

Public  lands.—  As  between  pre-emption  rights,  the  prior  Improve- 
ment will  hold  the  land  as  against  a  prior  certificate,  entry,  survey 
and  patent,  p.  167. 

Cited  and  applied  in  Johnson  v.  Towsley,  13  Wall.  86,  20  L.  487, 
setting  aside  patent  Issued  to  third  party  after  original  improve- 
ment by  pre-emptioner  (see  also  S.  C.  reported  In  2  Neb.  490,  app.); 
McAfee  v.  Kelm,  7  Smedes  &  M.  789,  45  Am.  Dec.  333,  sustaining 
pre-emption  right  under  which  all  requirements  have  been  com- 
plied with,  as  against  older  patent  under  which  entry  only  has 
been  made. 
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Boundaries.— Where  monuments  are  relied  upon  to  control 
courses  and  distances,  tliey  must  be  found  as  called  for,  p.  168. 

Cited  and  applied  In  Pollard  v.  Shively,  6  CJolo.  316,  holding  that 
where  variation  exists  between  monuments,  and  courses  and  dis- 
tances in  patent,  patentee  must  keep  up  monuments  sufficiently  to 
giye  notice;  so  also  in  Patin  v.  Blaize,  19  La.  400,  401;  Alshlre 
V.  Hulse,  Wright,  171,  6  Ohio,  534,  holding  void  for  uncertainty  a 
call  for  *'a  beech  tree"  in  forest  of  such  trees;  McNeel  v.  Herold, 
11  Gratt.  314,  holding  that  where  monuments  called  for  possess 
but  local  notoriety,  they  must  be  proved  by  party  asserting  validity 
of  entry. 

9  Or.  173-179,  3  L.  694,  McIVBR'S  LESSEE  v.  WALKER. 

Boundaries  —  Courses.—  If  nothing  exists  to  control  calls  f oi 
courses  and  distances,  land  must  be  bounded  by  courses  and  dis- 
tances of  patent,  according  to  magnetic  meridian,  p.  177. 

Cited  and  applied  in  Wells  v.  Jackson,  etc.,  Co.,  47  N.  H.  260, 
00  Am.  Dec.  580,  construing  term  "  due,"  as  prefixed  to  designation 
of  course;  Brooks  v.  Tyler,  2  Vt  350,  applying  rule  where  plaintiff 
in  ejectment  described  land  only  by  course  and  distance,  and  with- 
out monument  except  at  point  of  beginning.  And  see  note,  90  Am. 
Dec.  592,  on  general  subject 

Boundaries.— Monuments  designated  in  patent  will  control 
courses  and  distances,  p.  178. 

Cited  and  applied  in  Blake  v.  Doherty,  6  Wheat  372,  6  L.  112, 
holding  that  such  monuments  may  be  proven  by  testimony  not 
foupd  in  grant;  Cleaveland  v.  Smith,  2  Story,  291,  F.  C.  2,874,  where, 
in  grant  to  town,  natural  object  held  to  prevail  over  clearly-defined 
course,  although  lines  thus  formed  were  widely  divergent;  Guil- 
martin  v.  Wood,  76  Ala.  210,  applying  rule  where  land  described 
as  certain  *Mot,"  and  holding  parol  evidence  admissible  to  show 
location;  Wise  v.  Burton,  73  Cal.  171,  14  Pac.  681,  holding,  further, 
that  surveyors*  field  notes  are  admissible  to  show  location  of  monu- 
ment; Higley  V.  Bidwell,  9  Conn.  452,  under  facts  similar  to  those 
in  principal  case;  Alshire  v.  Hulse,  5  Ohio,  535,  holding  that  proof 
that  posts  were  set  up  at  comers  of  land  conveyed  controls  calls 
for  distance;  Urquehardt  v.  Burleson,  6  Tex.  611,  correcting  survey 
calling  for  wrong  course;  Racine  v.  J.  Case,  etc.,  Co.,  56  Wis.  542» 
14  N.  W.  600,  applying  principle  in  determining  location  of  dty 
streets.  Cited  also  in  the  following  cases  discussing  the  general 
subject,  but  without  particular  application  to  the  point  at  issue: 
Croghan  v.  Nelson,  3  How.  193,  11  L.  557;  Clements  v.  Pearce,  63  Ala. 
292;  dissenting  opinion.  People  v.  San  Francisco,  76  Cal.  406,  17 
Pac.  530;  Daggett  v.  Wiley,  6  Fla.  506;  Riley  v.  Griffin,  16  Ga.  147, 
60  Am.  Dec  729.    And  see  note,  40  Am.  Dec.  110. 
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Distinguished  In  Claremont  v.  Carlton,  2  N.  H.  372,  holding  parol 
evidence  inadmissible  to  establish  location  of  monument  otherwise 
indeterminable;  so  also  in  Bowman  v.  Farmer,  8  N.  H.  403.  Limited 
in  McNeel  v.  Herold,  11  Gratt  315,  holding  that  where  calls  are 
repugnant  court  will  adopt  those  appearing  to  be  cons^tent. 

Boundaries. —  If  patent  refer  to  plat  annexed,  resort  may  be  had 
to  it  to  correct  repugnancies  in  description  in  patent,  p.  179. 

This  rule  is  cited  and  applied  in  Brown  v.  Clements,  3  How.  672, 
11  li.  778,  where  patent  described  land  as  "southwest  quarter  of 
fractional  section  22;"  United  States  v.  Texas,  162  U.  S.  37,  40 
L.  879.  16  S.  Ct  733,  referring  to  map  annexed  to  treaty  of  1819 
with  Spain,  to  determine  boundary  line  of  Texas;  Knowles  y. 
Nichols,  2  Curt.  574,  F.  C.  7,897,  where  rule  applied  in  determining 
extent  of  right  conveyed  by  grant  from  State,  of  common  for 
purposes  of  taking  seaweed;  Chad  wick  v.  Carson,  78  Ala.  120, 
allowing  reference  to  former  deed  to  determine  bounds  of  land  con^ 
veyed  by  mortgage;  Ferris  v.  Coover,  10  Cal.  626,  where  map 
referred  to  in  Mexican  grant  held  to  be  part  of  grant,  and  to  con^ 
trol  uncertainties  in  description;  Burk  v.  Baltimore,  77  Md.  472, 
20  Atl.  869,  holding  that  where  ordinance  providing  for  opening 
street  refers  to  plat,  such  plat  corrects  inaccuracies  in  ordinance 
defining  line  of  street;  Coles  y.  Yorks,  36  Minn.  391,  31  N.  W. 
355,  holding  that  where  land  described  as  being  certain  block, 
reference  may  be  had  to  city  maps  to  determine  location;  Wolfe  v. 
Scarborough,  2  Ohio  St.  368,  referring  to  map,  where  deed  described 
land  by  numbers  of  lots;  Waterman  y.  Andrews,  14  R.  I.  598,  hold- 
ing that  reference  in  one  deed  to  another  "for  more  particular 
description  "  incorporates  such  description  in  former.  Cited,  ar- 
guendo, in  Langdon  v.  New  York,  93  N.  Y.  147. 

Distinguished  in  Martin  v.  King,  3  How.  (Miss.)  146,  holding  map 
made  under  authority  of  United  States  land  office  inadmissible  to 
vary  prior  Spanish  grant 

Miscellaneous  citations.— Cited  in  Craigin  v.  Powell,  128  U.  S. 
699,  32  L.  569,  9  S.  Ct.  206,  on  point  that  survey  made  under  direc- 
tion of  land  office  cannot  be  imi>eached  collaterally;  Tift  v.  Griffin, 
5  Ga.  194,  but  not  in  point. 

9  Cr.  180,  3  li.  697,  OWENS  v.  HANNBY. 

AppeaL — Judgment  will  not  be  reversed  because  it  appears  on 
record  that  plaintiff  is  an  alien  enemy,  and  defendant  had  no  oppor- 
tunity to  plead  such  fact,  p.  180. 

Cited  approvingly  in  Kershaw  v.  Kelsey,  100  Mass.  564,  97  Am. 
Dec.  128,  discussing  general  subject 

Appeal. —  Appeal  will  not  be  dismissed  because  of  failure  to 
state  names  of  Jurors  in  transcript  of  record,  p.  180. 
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9  Or.  181-183,  3  L.  698.  UNITED  STATES  v.  THE  FANNY. 

War  —  Kon-intercourse  act.— Vessel  from  Great  Britain  liad  right 
to  lay  off  coast  of  United  States  to  receive  instruction  from  owners 
in  New  York,  and  if  necessary  to  drop  anclior  in  harbor  in  case  of 
storm,  p.  182. 

Cited  In  The  Sarah  Starr,  Blatchf.  Pr.  85,  F.  O.  12,352,  but  not 
in  point 

9  Or.  183-190,  3  L.  398.  THE  FRANCES. 

Prize.— Where  foreign  vendor  attaches  condition  that  goods  are 
not  to  be  delivered  until  price  paid,  property  remains  in  vendor, 
and  is  liable  to  capture  as  enemy's  property,  p.  189. 

Rule  applied,  Blum  v.  The  Caddo,  1  Woods,  65,  F.  O.  1,573,  hold- 
ing consignor  to  -be  merely  agent  of  consignee  for  purposes  of  de- 
livery to  carrier,  and  denying  former*s  right  to  sue  carrier  for 
loss  of  goods;  Treadwell  v.  Anglo-American  Pacl^ing  Co.,  13  Fed. 
24,  holding  that  where  shipment  is  made  under  condition  of  pay- 
ment before  delivery,  vendor  is  liable  for  any  loss  prior  to  such 
payment;  Southern  Express  Co.  v.  Craft,  49  Miss.  496,  19  Am.  Rep. 
9,  10,  sustaining  right  of  consignor  to  sue  carrier  for  loss  of  goods 
after  former  had  indemnified  consignee  for  such  loss;  Woolsey  v. 
Bailey,  27  N.  H.  219,  holding  that  where  shipper  has  general  dis- 
cretionary orders  to  ship  goods,  shipment  is  at  his  own  rislE,  rnless 
such  shipment  clearly  designated  to  correspondent;  Farmers*,  etc., 
Banlc  V.  Logan,  74  N.  Y.  577,  holding  that  where  factor  purchases 
goods  for  principal,  but  with  his  own  credit,  property  remains  in 
him,  and  he  may  demand  payment  before  delivery  to  principal. 
See  also  note,  34  Am.  Rep.  522,  on  general  subject  of  conditional 
sales. 

9  Cr.  191-199,  3  L.  701,  THIRTY  HHDS.  OF  SUOAR  v.  BOYLE. 

International  law.—  Territory  in  temporary  occupation  of  enemy 
is  to  be  considered  as  enemy's  colony,  p.  195. 

Cited  and  rule  applied  in  United  States  v.  Huclsabee,  16  Wall. 
434,  21  L.  464,  holding  that  land  captured  from  Confederate  States 
belonged  to  United  States  and  was  subject  to  sale  on  extinction  of 
Confederacy;  United  States  v.  Reiter,  27  Fed.  Cas.  779,  sustaining 
power  of  president  to  establish  provisional  courts  in  conquered 
territory  during  Rebellion;  Jeffries  v.  State,  39  Ala.  659,  sustaining 
power  of  provisional  governor  of  State  to  suspend  slave  laws; 
Rutlege  V.  Fogg,  3  Cold.  560,  91  Am.  Dec.  302^  holding  that  Con- 
stitution and  laws  of  conquering  belligerent  determine  power  and 
form  of  government  established  over  captured  territory.  See  also 
note,  91  Am.  Dec.  280,  on  general  subject  of  belligerent  rights. 

Distinguished  in  dissenting  opinion,  The  Circassian,  2  WalL  158» 
17  L.  802. 
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International  law.— Produce  of  soil  of  territory  conquered  and 
occupied  by  enemy  is  liable  to  condemnation,  so  long  as  owned  by 
indiyidual  proprietor  of  soil,  although  he  be  neutral,  p.  197. 

Rule  applied  in  New  Orleans  y.  Steamship  Ck>.,  20  Wall.  397,  22 
L.  859,  to  rents  of  wharves  and  levees  in  conquered  territory;  The 
Sarah  Starr,  Blatchf.  Pr.  75,  76,  F.  a  12,352,  holding  that  Inhabit- 
ant can  neither  acquire  nor  transfer  title  to  property  adversely  to 
interests  of  belligerent  captor;  dissenting  opinion,  Miller  v.  Gould, 
38  Ga.  477,  majority  holding  valid  transfer  of  property  between 
residents  of  conquered  territory  during  occupation  by  enemy.  Ap- 
proved in  general  discussion  in  United  States  v.  Cement,  27  Fed. 
Gas.  294,  and  Tait  y.  New  York,  etc.,  Ins.  Gb.,  1  Flipp.  330,  F.  a 
13,726. 

Distinguished  in  Kershaw  v.  Kelsey,  100  Mass.  566,  97  Ahl  Rep. 
129,  holding  valid  transfer  of  lands  between  inhabitants  of  con- 
quered territory. 

International  law.— Judicial  decisions  on  questions  of  Interna- 
tional law  are  to  be  referred  to  as  precedents,  p.  330. 

Maritime  law  of  England  has  been  adopted  by  United  States  so 
far  as  adapted  to  conditions  of  country,  p.  196w 

Cited  in  The  Siren,  13  Wall.  393,  20  L.  506,  holding  that  right  to 
prize  money  can  be  created  only  by  act  of  sovereign  power,  and 
that  no  such  right  exists  in  case  of  joint  capture  by  army  and  navy. 
Approved  in  The  Parkhill,  18  Fed.  Gas.  1192. 

Miscellaneous  citations.— Cited  also  in  Our  House  y.  State,  4 
G.  Greene,  175,  on  point  that  proceedings  in  rem  against  property 
used  for  unlawful  purposes  may  be  sanctioned  by  law. 

9  Or.  199-204,  3  L.  704,  EVANS  y.  JORDAN. 

Patent.-  Act  extending  patent  on  machine  is  not  to  be  construed 
as  authorizing  general  use,  after  passage  of  such  act,  of  machines 
erected  during  interval  between  expiration  and  grant  of  extension, 
p.  203. 

Cited  and  rule  applied  in  Bloomer  v.  McQuewan,  14  How.  560, 
562,  14  L.  541,  542,  holding  that  assignee  under  original  patent  has 
right  to  continue  use  during  period  of  extension;  so  also  in  Day 
y.  Union,  etc.,  Co.,  3  Blatchf.  495,  F.  G.  3,691,  sustaining  right  of 
assignee  under  original  patent,  as  against  assignee  for  extended 
term;  Graham  y.  Johnston,  21  Fed.  43,  under  facts  similar  to  those 
in  principal  case;  Rein  v.  Clayton,  37  Fed.  355,  holding  that  person 
purchasing  patented  article  before  patent  issued  cannot  continue 
use  after  such  issue;  Blanchard  v.  Haynes,  3  Fed.  Gas.  628,  granting 
Injunction  to  restrain  use  of  machine  after  extension  of  patent  right. 
Cited  generally  in  Washburn  v.  Gould,  3  Story,  135,  F.  G.  17,214. 

Distinguished  in  Underbill  y.  Van  Oortlandt,  2  Johns.  Ch.  359, 
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Trhere  machines  erected  while  patent  In  force,  and  amount  yfe- 
sumed  to  have  been  paid  for  privilege  included  in  yaluatkm  of 
"  mills  and  appurtenances "  under  coventtat  in  lease. 

1»  Cr.  205-209.  3  L.  706,  THB  HAZARD  y.  CAMPBUJ/. 

Prize.— Neutral  coTer  of  enemy's  property.  Time  for  further 
proof  refused  under  facts. 

Cited  in  The  Adula,  89  Fed.  355,  as  instance  where  time  for 
further  proof  was  refused. 

8  Cr.  209-212,  3  L.  707,  THB  SHIP  SOOIBTB. 

Karitime  lien.—  Vessel  has  no  lien  on  one  cargo  for  freight  which 
may  accrue  on  another,  p.  212. 

No  citations. 

9  Cr.  212-243,  3  L.  708,  UNITED  STATES  T.  GILES. 

Set-off.— Debtor  of  United  States  cannot  set-off  claim  for  debt 
due  him  by  United  States,  until  such  claim  has  been  rejected  by 
treasury  department,  p.  237.  , 

This  rule  has  been  cited  and  the  principle  applied  in  Ware  y. 
United  States,  4  Wall.  629,  18  L.  392,  where,  in  action  against  post- 
master to  recover  moneys  due  United  States,  defendant  claimed 
damages  for  wrongful  discontinuance  of  office;  United  States  v. 
Eckford,  6  Wall.  489,  18  L.  922,  holding,  however,  that  where  such 
claim  is  properly  presented  and  allowed,  court  has  no  jurisdiction 
to  render  judgment  against  United  States  for  excess  over  latter's 
demand  against  defendant;  Watkins  v.  United  States,  9  Wall.  764, 
19  L.  822,  holding  that  such  claim  must  be  presented  by  items; 
Hall  V.  United  States,  91  U.  S.  562,  23  L.  447,  as  to  claim  of  revenue 
officer  for  extra  services,  in  action  by  United  States  for  balance 
due  on  settlement  of  accounts;  Yates  v.  United  States,  90  Fed.  59, 
holding  that  books  of  department  can  be  the  only  evidence  of  dis- 
allowance of  claim;  United  States  v.  Peterson,  91  Fed.  855,  holding 
set-off  claimed  for  clerk's  errors  must,  likewise,  be  presented  to  the 
treasury  department;  Mason  v.  Cooper,  19  Ga.  545,  construing  State 
statute  to  like  effect;  Moore  v.  Tate,  87  Tenn.  740,  10  Am.  St  Rep. 
721,  11  S.  W.  938,  construing  strictly  State  statute  regulating  set-off 
in  actions  brought  by  State.  Explained  in  Borden  v.  Houston,  2 
Tex.  610,  612,  denying  right  to  set-off  as  against  State,  in  absence 
of  statute.  The  following  cases  cite  the  rule  approvingly,  but  with- 
out particular  application  to  the  point  at  issue:  United  States  v. 
Hawkins,  10  Pet.  132,  9  L.  372;  Railroad  Co.  v.  United  States,  101 
U.  S.  549,  25  L.  1069;  Robinson  v.  Bank,  18  Ga.  98. 

Distinguished  in  Powers  v.  Bank,  18  Ga.  659,  holding  that  where 
attorney  has  collected  money  due  State,  he  may  retain  sufficient  to 
satisfy  claim  due  him  from  State  for  professional  services. 
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Payment.—  Comptroller  of  treasury  may  direct  payment  by 
marshal  of  money  received  on  execution,  p.  237. 

Distinguished  in  Walker  v.  Chapman,  22  Ala.  128,  denying  right 
of  comptroller  to  receive  money  levied  upon,  before  institution  of 
proceedings  against  debtor. 

Official  bond.—  Sureties  are  not  liable  for  money  received  before 
execution  of,  p.  239. 

Cited  and  rule  applied  in  Myers  v.  United  States,  1  ISIcLean,  497, 
F.  C.  9,996,  holding  burden  to  be  on  plaintiff  to  show  that  money 
was  in  hands  of  principal  at  date  of  execution;  so  also  in  United 
States  V.  Linn,  2  McLean,  506,  F.  C.  15,606;  Boody  v.  United  States, 
1  Wood.  &  M.  169,  F.  C.  1,636,  holding  that  where  successive  bonds 
were  executed,  default  occurring  prior  to  execution  of  second,  ren- 
dered sureties  on  first  liable,  and  such  sureties  are  to  be  indemnified 
by  first  payment  by  principal;  Thompson  v.  Dickerson,  22  Iowa,  363, 
where  money  was  received  during  existence  of  prior  bond;  People 
V.  Parker,  53  Me.  257,  holding  sureties  exempt  from  liability  for 
prior  neglect  in  performance  of  public  duties;  Thompson  v.  Mac- 
Gregor,  81  N.  Y.  597,  as  to  liability  of  sureties  on  receiver's  bond; 
Lyttle  Y.  Cozad,  21  W.  Ya.  206,  under  similar  facts.  Cited  arguendo 
in  Hernandez  v.  Montgomery,  2  Mart  (La.)  (N.  S.)  429.  See  also 
note,  10  Am.  St.  Rep.  844,  on  general  subject 

Distinguished  in  United  States  v.  Bicket,  24  Fed.  Cas.  1143,  and 
State  V.  Newton,  33  Ark.  281,  where  default  occurred  after  execution 
of  bond;  Robey  v.  Turner,  8  Gill  &  J.  130,  under  facts;  State  v.  Sooy, 
39  N.  J.  L.  547,  549,  holding  sureties  liable  for  money  used  in 
payment  of  arrears  due  at  time  of  execution;  Clark  v.  Wilkinson, 
59  Wis.  550,  18  N.  W.  484,  holding  sureties  liable  for  money  on  hand 
at  time  bond  executed. 

Miscellaneons  citations.— Cited  in  Bollin  v.  Blythe,  46  Fed.  181, 
on  point  that  terms  of  bond  are  to  be  construed  in  favor  of  sureties; 
Aldridge  v.  Warner,  2  Port.  99,  but  application  doubtfnl;  Alton  y. 
Gilmarton,  2  N.  H.  521,  but  not  in  point 

9  Cr.  243,  244,  3  L.  719,  UNITED  STATES  V.  BARBER. 

War.—"  Fat  cattle  "  are  provisions  or  munitions,  within  meaning 
of  act  of  congress,  prohibiting  citizens  of  United  States  from  trad- 
ing with  public  enemy,  p.  244. 

Explained  in  United  States  v.  Sheldon,  2  Wheat.  122,  4  L.  200, 
holding  that  driving  living  cattle  on  foot  is  not  a  "  transportation," 
within  meaning  of  act  prohibiting  trading. 

9  Cr.  244-289,  3  L.  719,  THE  ADELINE. 

Adxulralty  —  Api>eal.— When  merits  plainly  appear,  court  may 
allow  new  allegation  to  be  filed,  and  for  this  purpose,  remand  caase 
to  Circuit  Court,  p.  284. 
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Cited  and  applied  in  Garland  v.  Davis,  4  How.  154,  11  L.  918^ 
allowing  amendment  of  pleadings  after  writ  of  error;  United  States 
V.  Weed,  5  Wall.  71,  18  L.  534,  remanding  cause  for  new  libel  where 
prosecution  below  was  improperly  on  instance  side  of  court;  Liver- 
pool Steam  CJo.  v.  Insurance  Co.,  129  tJ.  S.  447,  32  L.  794,  9  S.  Ct. 
474,  permitting  amendment  of  answer  and  introduction  of  proof  of 
foreign  law;  Anonymous,  1  Gall.  26,  F.  C.  444,  on  point  that  leave 
to  so  amend  is  discretionary  with  court;  Reed  v.  Cowley,  1  Bank. 
Reg.  137  (516),  20  Fed.  Cas.  434,  applying  principle  to  appeals  in 
bankruptcy  cases.  Followed  in  The  Meteor,  17  Fed.  Cas.  185, 
allowing  amendment  of  defective  libel;  Bieme  v.  Triumph,  2  Ala. 
742,  on  point  that  mere  irregularity  in  service  of  process,  in  suit 
to  enforce  lien  against  vessel,  is  not  cause  for  dismissal  of  libel. 
The  rule  has  also  been  approved  in  discussion  of  the  general  sub- 
ject, but  without  particular  application,  in  Richmond  v.  New  Bed- 
ford, etc.,  Co.,  2  JjO'/r.  316,  317,  F.  C.  11,800;  Crawford  v.  The  William 
Penn,  3  Wash.  488,  F.  C.  8,373;  The  Express,  Blatchf.  Pr.  146, 
F.  C.  4,476. 

Prize.—  Pleadings  involve,  directly,  no  further  question  than  that 
of  prize,  p.  284. 

Cited  in  The  Louisa  Agnes,  Blatchf.  Pr.  114,  F.  C.  8,531,  denying 
right  of  claimant  in  prize  to  put  in  special  claim  without  assent  of 
United  States  attorney;  The  Sally  Magee,  Blatchf.  Pr.  384,  F.  C. 
12,260,  holding  sufficient,  allegation  in  libel  that  seized  property  is 
prize  of  war.  Approved  in  Clark  v.  Lumber,  65  Fed.  241,  24  U.  S. 
App.  509,  discussing  general  subject  of  pleading  in  prize  courts. 

Admiralty  —  Parties.— If  principal  is  at  great  distance  from  court* 
claim  and  affidavit  may  be  made  by  agent,  p.  286. 

Cited  and  practice  followed  in  United  States  v.  Ames,  99  U.  S. 
43,  25  L.  300,  under  facts  similar  to  principal  case;  In  re  Stover,  1 
Curt.  202,  F.  C.  13,507,  holding  that  such  agent  is  to  be  treated  as 
party  and  held  liable  personally  for  fees  for  services  rendered  by 
clerk  at  his  request;  The  Farmer  v.  McCraw,  26  Ala.  203,  62  Am. 
Dec.  720,  ruling  similarly  in  action  for  damages  caused  by  collision. 

Limited  in  Spear  v.  Place,  11  How.  526,  13  L.  798,  holding  that 
such  agent  cannot  represent  principal,  resident  at  place  of  triaL 

Prize  —  Becapture.—  In  recaptures  of  property  of  friends,  rule  of 
reciprocity  is  to  be  followed,  and  where  one  country  awards  to 
recaptors,  entire  property  of  friends  so  recaptured  from  enemy,  that 
mle  must  be  applied  to  property  of  such  country,  p.  288. 

Cited  and  applied  in  The  Star,  3  Wheat  92,  4  L.  342,  where 
American  vessel  was  captured  by  enemy,  and  in  condemnation  prv>- 
ceedings  title  passed  to  latter,  court  denied  original  owner's  right  to 
restitution  on  recapture  by  American  privateer;  United  States  v. 
The  F.  W.  Johnson,  25.  Fed.  Cas.  1232,  on  point  that  prize  cases  are 
governed  by  "  law  of  nations." 
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Miscellaneous  citations.— Cited  in  The  ParkhiU,  18  Fed.  Cas. 
1194,  distingnishing  between  admiralty  and  common  law;  also  in 
United  States  v.  Cement,  27  Fed.  Cas.  297,  as  to  burden  of  proof  to 
show  ship's  papers  genuine  [application  doubtful]. 

9  Cr.  289-291,  3  L.  734,  TEE  BRIG  ANN. 

Forfeiture.— Seizure  is  necessary  to  establish  Jurisdiction  of 
admiralty  courts,  p.  291. 

Cited  and  rule  applied  in  Dobbins  y.  United  States,  96  U.  S.  396, 
24  Li.  637,  In  proceedings  in  rem  for  forfeiture  of  apparatus  for 
violation  of  internal  revenue  laws;  United  States  v.  Raft,  6  Hughes, 
409,  13  Fed.  799,  where  vessel  seized  for  violation  of  pilot  laws;  The 
Fideliter,  1  Abb.  (U.  S.)  578,  579,  1  Sawy.  155,  F.  0.  4,765,  holding 
further,  that  such  seizure  as  well  as  place  of  seizure  must  be  alleged 
in  libel;  The  Tug  May,  6  Biss.  244,  F.  C.  9,330,  under  similar  facts; 
The  Washington,  4  Blatchf.  102,  F.  C.  17,221;  dismissing  libel  for 
want  of  averment  of  seizure;  The  Idaho,  12  Sawy.  163,  29  Fed.  192, 
in  proceedings  for  violation  of  navigation  laws;  The  Silver  Spring, 
1  Sprague,  552,  F.  C.  12,858,  holding  that  in  libel  for  violation  of 
revenue  laws,  seizure  by  collector  must  be  alleged;  In  re  Moore,  66 
Fed.  950,  as  to  seizure  for  violation  of  internal  revenue  acts. 
Approved  in  general  discussion  in  United  States  v.  The  Snowdrop, 
30  Fed.  80. 

Distinguished  in  The  Rio  Grande,  23  WalL  464,  23  L.  169,  holding 
that  error  of  court  in  restoring  vessel  does  not  direst  Circuit  Court 
of  jurisdiction  on  appeal. 

Seimre.— Abandonment  of,  and  restoration  to  owner  before  libel, 
divests  court  of  Jurisdiction,  p.  291. 

Cited  and  rule  applied  in  Hall  v.  Warren,  2  McLean,  333,  F.  C 
5,962,  holding  that  court  will  decree  abandonment  where  captor 
reuses  to  proceed  against  goods  in  court  of  competent  Jurisdiction. 

Limited  in  The  Toung  America,  30  Fed.  791,  holding  that  such 
restoration  to  owner  must  be  made  with  intent  to  abandon  seizure. 
Distinguished  in  The  Rio  Grande,  23  Wall.  464,  23  L.  159,  holding 
that  error  of  court  in  decreeing  restoration  will  not  deprive  Circuit 
Court  of  Jurisdiction  on  appeal;  United  States  v.  Wines,  8  Blatchf. 
482,  F.  C.  15,892,  holding  that  forcible  dispossession  does  not  work 
abandonment 

9  Cr.  29^-338,  3  L.  735,  PAWLBT  v.  CLARK. 

Conflicting  gprants.— Jurisdiction  of  United  States  courts  extends 
to  disputes  arising  from  conflicting  grants  to  same  land  by  different 
States,  p.  323. 

Rule  applied  in  Colson  v.  Lewis,  2  Wheat  878»  4  L.  266,  to  Bame 
state  of  facts. 
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Dedication  to  public  or  pious  uses  is  valid,  althongb  there  be 
no  grantee  in  existence,  p.  331. 

This  rule  has  been  cited  and  the  principle  applied  in  the  follow- 
ing citing  cases:  Beatty  v.  Kurtz,  2  Pet.  583,  7  L.  527,  sustaining 
right  of  church  society,  organized  subsequent  to  grant,  to  maintain 
equitable  action  against  holder  of  legal  title;  Cincinnati  v.  White, 
6  Pet.  436,  437,  8  L.  455,  as  to  dedication  of  land  for  use  of  city 
as  public  square;  Irwin  v.  Dixion,  9  How.  31,  13  L.  34,  where  grant 
was  of  land  for  highway  for  use  of  public  at  large;  Vincennes 
University  v.  Indiana,  14  How.  274,  14  L.  419,  sustaining  reserva- 
tion from  sale,  by  State,  of  land  for  use  of  college  to  be  subsequently 
incorporated;  Ould  v.  Washington  Hospital,  95  U.  S.  313,  24  L.  452, 
holding  valid,  devise  for  charitable  uses,  to  trustees  to  be  appointed 
by  congress;  Baring  v.  Erdman,  2  Fed.  Cas.  788,  on  point  that 
grants  made  for  public  benefit  are  to  be  construed  liberally;  Magill 
V.  Brown,  16  Fed.  Cas.  413,  414,  holding  valid  devise  of  lands  to  un- 
incorporated religious  society;  Harding  v.  Jasper,  14  CaL  649,  as  to 
dedication  of  highway;  Hart  v.  Burnett,  15  Cal.  548,  holding  that 
such  dedication  may  be  absolute  or  limited;  so  also  in  Kittle  v. 
Pfelffer,  22  Cal.  489,  holding  further  as  to  what  constitutes  evidence 
of  such  dedication;  Chatham  v.  Brainerd,  11  Conn.  88,  upholding 
grant,  by  town,  of  burying  ground,  to  church  society,  to  be  subse- 
quently organized;  American  Bible  Society  v.  Wetmore,  17  Conn. 
188,  sustaining  devise  to  corporation  designated  only  by  description; 
City  of  Apalachicola  v.  Land  Co.,  9  Fla.  350,  79  Am.  Dec.  288,  as 
to  grant  to  town  to  be  subsequently  incorporated;  State  v.  Spring- 
field Township,  6  Ind.  96,  as  to  grant  by  State  of  school  lands; 
Scott  V.  Stipe,  12  Ind.  75,  holding,  however,  that  person  to  whom 
grant  made  as  trustee  has  no  power  to  sell  such  land  without  con- 
sent of  grantee;  Miller  v.  Chittenden,  2  Iowa,  368,  372,  applying 
cy  pres  doctrine  where  grant  was  to  trustees,  who  had  no  power  to 
organize  beneficiary  society  (see  also  S.  C,  4  Iowa,  263,  272);  Com- 
missioners V.  First  Presbyterian  Church,  30  Kan.  638,  1  Pac.  113, 
holding  parol  evidence  admissible  to  identify  beneficiary;  McKinney 
V.  Griggs,  5  Bush,  405,  96  Am.  Dec.  363,  on  point  that  public  dedica- 
tion may  be  made  by  parol;  Shapleigh  v.  Pilsbury,  1  Me.  281,  286, 
287,  holding  further  that  until  such  religious  corporation  comes 
into  existence,  fee  remains  in  grantor;  State  v.  Wilson,  42  Me.  23, 
as  to  dedication  of  highway  to  public  use;  Attorney-General  v.  Merri- 
mack, etc.,  Co.,  14  Gray,  603,  610,  under  similar  facts;  Tyler  v. 
Sturdy,  108  Mass.  198,  as  to  dedication  to  public  of  footpath;  Bartlett 
V.  Nye,  4  Met.  380,  on  point  that  executor  under  will  devising  land 
to  unincorporated  society,  is  bound  to  execute  such  trust;  Vick  v. 
Mayor  of  Vicksburg,  1  How.  (Miss.)  430,  31  Am.  Dec.  171,  holding 
further,  that  dedication  for  public  use  may  be  proved  by  parol; 
Rutherford  v.  Taylor,  38  Mo.  319,  as  to  dedication  of  land  for 
public  square;  New  Market  v.  Smart,  45  N.  H.  97,  98,  under  similar 
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facts;  Trnstees  y.  Hoboken,  33  N.  J.  L.  17,  97  Am.  Dec.  699;  African 
etc.,  Church  v.  Conover,  27  N.  J.  Eq.  160,  following  Beatty  v.  Kurtz, 
2  Pet  583,  7  L.  527,  supra;  Pearsall  v.  Post,  20  Wend.  118,  applying 
rule  where  land  dedicated  to  educational  institution  to  be  subse- 
quently incorporated  (see  S.  C,  22  Wend.  446,  447,  455) ;  Brown  v. 
Manning,  6  Ohio,  303,  27  Am.  Dec.  256,  as  to  dedication  of  land 
for  public  square;  Fulton  v.  Mehrenfeld,  8  Ohio  St  444,  holding 
that  where  dedication  to  public  not  by  express  grant  such  dedica- 
tion operates  as  estoppel  in  pais  rather  than  as  transfer  of  interest; 
Carter  v.  Portland,  4  Or.  347,  holding  that  dedication  to  public 
may  be  by  parol  and  need  not  be  formally  accepted;  Nance  v.  Busby, 
91  Tenn.  314,  18  S.  W.  877,  construing  statute  empowering  unin- 
corporated associations  to  hold  lands;  Trustees  y.  Burt,  11  Vt  639, 
under  similar  facts;  Montpelier  v.  East  Montpelier,  27  Vt  708,  on 
point  that  lands  reserved  by  municipal  charter  for  public  purposes, 
vest  in  town  as  trustee  and  can  be  devoted  to  purposes  only  for 
which  reserved;  so  also  in  Franklin,  etc.,  School  v.  Bailey,  62  Vt 
473,  474,  20  Atl.  822.  See  also  note,  27  Am.  Dec.  567,  on  general 
subject  Cited,  generally,  in  Antone  v.  Bslava,  9  Port  544;  Macon 
v.  Franklin,  12  Ga.  244,  248;  Wardens  v.  Savannah,  82  Ga.  665,  666, 
9  S.  B.  540;  Christian  Church  v.  Scholte,  2'Iowa,  30;  Baptist  Society 
y.  Candia,  2  N.  H.  21,  but  without  particular  application. 

Distinguished  in  dissenting  opinion.  Canal  Co.  v.  Railway  Co., 
4  Gill  &  J.  194,  majority  holding  irrevocable,  grant  of  franchise  to 
corporation  to  be  subsequently  created;  Price  v.  Methodist  Episcopal 
Church,  4  Ohio,  544,  under  statute. 

Legislative  g^rant  to  private  corporation    Is  Irrevocable,  p.  332. 

The  principal  case  is  cited  as  authority  for  this  rule  in  the  follow- 
ing cases:  Dartmouth  College  v.  Woodward,  4  Wheat.  695,  4  L. 
673,  denying  right  of  legislature  to  appropriate  funds  devised  to 
corporation  for  eleemosynary  purposes;  Planters'  Bank  v.  Sharp, 
6  How.  332,  12  L.  460,  denying  right  of  legislature  to  revoke  charter 
powers  of  bank,  regarding  acquisition  of  personal  property;  State 
Bank  v.  Knoop,  16  How.  389,  14  L.  985,  applying  rule  where  bank 
exempted,  by  charter,  from  taxation;  Savannah  v.  Steamboat  Co, 
Cbarlt  (Ga.)  348,  349,  denying  right  of  legislature  to  impair  vested 
property  rights  of  municipal  corporation;  Young  y.  Harrison,  6  Ga. 
154,  holding  charter  of  private  corporation  to  be  contract  and  not 
subject  to  repeal  by  legislature;  Hilliard  v.  Connelly,  7  Ga.  180,  hold- 
ing unconstitutional,  act  of  legislature  authorizing  State  officers  to 
correct  errors  in  grants  and  issue  alias  grants  where  lands  in  question 
are  in  hands  of  person  not  party  to  original  grant;  Bruce  v.  Schuyler, 
4  Gllm.  278,  46  Am.  Dec.  460,  denying  retroactive  effect  of  statute, 
wheresucheiTect  would  impair  validity  of  contracts;  so  also  in  Mar^ 
tindale  v.  Moore,  3  Blackf.  280;  Gaines  v.  Buford,  1  Dana  (Ky.),  488,^ 
holding  unconstitutional,  act  Impairing  rights  of  patentee,  under  pat- 
ent; Atchafalaya  Bank  v.  Dawson,  13  La.  506,  holding  that  where 
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charter  of  corporation  liable  to  forfeiture,  such  forfeiture  must  be  de- 
creed by  courts,  and  not  by  legislature;  New  Orleans,  etc.,  R.  R.  Go.  v. 
New  Orleans,  26  La.  Ann.  482,  denying  right  of  legislature  to  impair 
vested  property  rights  of  municipality  (see  also  S.  C,  26  La.  Ann. 
521);  so  also  in  Trustees  y.  Bradbury,  11  Me.  126,  26  Am.  Dec.  520; 
Canal  Co.  v.  Railroad  Co.,  i  Gill  &  J.  128,  146,  applying  principle 
to  grant  of  franchise  to  corporation  to  be  created  (see,  however, 
dissenting  opinion,  p.  194,  distinguishing  principal  case);  Michigan 
State  Bank  v.  Hastings,  1  Doug.  (Mich.)  234,  41  Am.  Dec.  551,  deny- 
ing right  to  repeal  charter  of  bank,  without  judicial  hearing  to 
determine  liability  to  forfeiture;  People  y.  Hurlbut,  24  Mich.  104,  9 
Am.  Rep.  112,  applying  principle  to  grant  of  land  to  public  corpora- 
tion; so  also  in  Detioit  v.  Detroit,  etc.,  Co.,  43  Mich.  148,  5  N.  W. 
280;  Clark  v.  Mitchell,  61  Mo.  582,  holding  that  legislatures  are 
bound  by  provision  in  Federal  Constitution,  prohibiting  deprivation 
of  property  without  due  process  of  law;  Spaulding  v.  Andover,  54 
N.  H.  55,  applying  rule  to  grant  of  bonds  to  municipal  corporation; 
Commonwealth  v.  Pennsylvania  Canal  Co.,  66  Pa.  St  48.  5  Am.  Rep. 
339,  holding  void,  act  of  legislature  requiring  canal  company  to 
construct  sluice  boxes  not  provided  for  in  charter;  In  re  Malone*s 
Estate,  21  S.  C.  449,  holding  irrevocable,  grant  to  municipal  corpo- 
ration of  funds  for  support  of  orphan  asylum;  Town  of  Milwaukee 
V.  City  of  Milwaukee,  12  Wis.  102,  holding  that,  although  legislature 
may  change  corporate  limits  of  town,  it  cannot  at  same  time  transfer 
land  belonging  to  town,  as  such,  to  adjoining  city  whose  boundaries 
are  made  to  include  part  of  former.  See  also  note,  35  Am.  St  Rep. 
532,  on  general  subject  Cited  also  in  general  discussion  in  Yar- 
mouth y.  North  Yarmouth,  34  Me.  418,  56  Am.  Dec.  670. 

Distinguished  in  East  Hartford  v.  Hartford  Bridge  Co.,  10  How. 
536,  13  L.  529,  in  case  involving  -grant  of  franchise  to  municipal 
corporation;  Rice  v.  Railroad  Co.,  1  Black,  373,  17  L.  151,  assert- 
ing right  of  congress  to  revoke  conditional  grant  to  territory  before 
vested  rights  acquired.  Rule  limited  in  Pearsall  v.  Railroad  Co., 
161  U.  S.  661,  40  L.  843,  16  S.  Ct.  708,  holding  that  where  charter 
authorizes,  in  general  terms,  acts  unnecessary  to  object  of  grant, 
legislature  may  revoke  such  powers,  unless  vested  rights  acquired 
under  them. 

Common  law  of  England  is  the  law  of  the  particular  States  so 
far  as  applicable  to  conditions,  and  not  abrogated  by  statute,  p.  833. 

Cited  and  applied  in  Bains  ▼.  Schooner  James  and  Catherine,  1 
Bald.  553,  F.  C.  756,  holding  that  admiralty  jurisdiction  is  referred 
to  in  Federal  Constitution  as  limited  by  common  law  of  England; 
dissenting  opinion,  Ex  parte  Holman,  28  Iowa,  126,  on  point  that 
habeas  corpus,  being  a  common-law  writ.  State  courts  may  under 
it  inquire  into  legality  of  imprisonment  by  order  of  Federal  courts. 
Cited  approvingly  also  in  United  States  v.  New  Bedford  Bridge  Co., 

1  Wood.  &  M.  448^  F.  O.  15,867. 
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Distinguished  in  In  re  Barry,  42  Fed.  120,  127,  F.  0.  1,059  (see 
same  case,  136  U.  S.  607,  617,  note,  34  L.  507,  510);  Gatton  v.  Rail- 
way Go.,  96  Iowa,  117,  63  N.  W.  591,  holding  that  common  law 
forms  no  part  of  Federal  jurisprudence;  Lisbon  v.  Lyman,  49  N. 
H.  582,  denying  application  of  rule  where  subject  regulated  by 
statute. 

Miscellaneous  citations.— Gi ted  in  Robinson  y.  Bank,  18  Ga.  98, 
and  dissenting  opinion.  Hale  v.  Everett,  53  N.  H.  140,  but  applica- 
tion doubtful.  Gited  also  in  Mormon  Ghurch  v.  United  States,  130 
IT.  S.  52,  59,  34  L.  494,  497,  10  S.  Gt  806,  809,  on  point  that  congress, 
in  exercise  of  plenary  i)ower  over  territories,  may  revoke  grants 
made  by  them. 

9  Or.  339-358,  3  L.  752,  OTIS  v.  WATKINS. 

Pleading.— If  facts  stated  in  special  plea  do  not  amount  in  law 
to  justification,  yet  if  issue  be  joined  thereon,  and  facts  proved  as 
stated,  it  is  error  to  instruct  jury  that  facts  so  proved  cannot  sus- 
tain issue  on  part  of  defendant,  p.  355. 

Applied  in  Lonergan  v.  Fenlon,  15  Fed.  Gas.  801,  holding  that 
answer  in  equity  must  prevail  unless  overcome  by  testimony  of 
two  witnesses,  or  of  one  witness  and  attending  circumstances. 
Glted  generally  in  Logan  v.  Mathews,  6  Pa.  St  421. 

Public  officer,  vested  with  discretionary  powers,  is  not  liable 
for  abuse  of  such  power  if  he  acted  within  his  jurisdiction  and 
without  malice  or  fraud,  p.  356. 

'  Glted  to  this  point  in  Gould  v.  Hammond,  McAlI,  237,  F.  G.  5,638. 
as  to  act  of  collector  in  selling  perishable  goods,  holding  further 
that  shortness  of  notice  of  sale  affords  no  presumption  of  fraud; 
United  States  v.  The  Reindeer,  27  Fed.  Gas.  7G8,  as  to  act  of  officer 
seizing  vessel  under  mistake  of  fact 

Public  officer.—  If  public  officer,  vested  with  discretionary  powers, 
exercise  malice  in  performance  of  his  duties,  he  is  liable  for  result- 
ing injury,  p.  358. 

Gited  and  applied  In  Bailey  v.  Berkey,  81  Fed.  741,  holding  as- 
sessor liable  in  damages  for  maliciously  making  excessive  assess- 
ment 

9  Or.  859-367,  3  L.  758,  THE  ALBRTA  v.  BLAS  MORAN. 

Prize.— If  capture  be  made  by  privateer  illegally  equipped  in 
neutral  country,  it  is  duty  of  prize  court  of  such  country  to  restore 
property,  if  brought  within  Its  jurisdiction,  to  owner,  p.  364. 

This  rule  is  cited  approvingly  in  the  following  cases  in  discussing 
the  general  subject:  The  Divina  Pastora,  4  Wheat  71,  4  L.  517; 
The  Schooner  Tilton,  5  Mason,  471,  F.  0.  14,054;  Hallett  T.  Lamothe, 
8  Murph.  (N.  a)  297. 
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Distinguished  in  Juando  (Stroughton)  ▼.  Taylor,  2  Paine,  670, 
677,  681,  F.  O.  7,558,  denying  application  of  rule  when  capture  made 
by  foreign  cruiser  on  high  seas  and  prize  not  brought  Into  American 
port. 

Salvag^e  will  not  be  decreed  for  services  from  which  wrecl^ed 
vessel  derived  no  advantage,  p.  367. 

This  rule  is  applied  in  The  Narragansett,  Olcott,  392.  F.  O.  10,020, 
denying  right  of  vessel  to  claim  as  salvor,  where  she  rendered  no 
assistance,  although  participating  in  search;  Clarke  v.  The  Dodge 
Healy,  4  Wash.  657,  F.  C.  2,849,  denying  claim  of  persons  forcibly 
taking  possession  of  vessel  exposed  to  danger,  against  will  of 
master;  Byrne  v.  Johnson,  53  Fed.  842,  2  U.  S.  App.  520,  holding 
that  act  of  salvors,  in  unnecessarily  proceeding  to  port  where 
cargo  will  not  sell  to  advantage,  will  operate  to  reduce  amount  of 
salvage. 

9  Cr.  368^372,  3  L.  762,  THE  GROTIUS. 

Prize.— In  order  to  constitute  a  capture,  some  act  should  be  done 
indicative  of  intention  to  seize  and  retain  as  prize,  p.  370. 

No  citations. 

9  Or.  372^74,  3  L.  763,  GBTTINGS  v.  BURCH. 

Practice. —  It  is  error  to  decide  cause  against  answer  of  defend- 
ant, if  answer  has  not  been  denied  by  replication,  nor  contradicted 
by  evidence  appearing  in  record,  p.  374. 

Cited  in  Sarchet  v.  The  Sloop  Davis,  Crabbe,  193,  F.  O.  12,357, 
holding  that  dismissal,  in  order  to  be  bar  to  second  suit,  must 
have  been  ordered  on  merits  of  cause.  Approved  in  Parton  y. 
Prang,  3  CliflP.  542,  F.  O.  10,784,  In  general  discussion. 

Miscellaneous  citations.— Referred  to  in  Scott  y.  Burch,  6  Harr. 
&  J.  70,  as  instance  of  practice. 

9  Cr.  374-387,  3  L.  764,  UNITED  STATES  v.  BRYAN  AND  WOOD- 
COCK. 

Payment  —  Priority  of  United  States.— Act  of  congress,  provid- 
ing for,  did  not  apply  to  debt  previously  contracted,  p.  387. 

Cited  in  State  v.  Harris,  2  Bailey  L.  600,  on  point  that  right  of 
State  to  priority  of  payment  is  not  common-law  right,  and  cannot 
exist  In  absence  of  statute. 

9  Cr.  387,  388,  3  L.  768,  THE  BRIG  CONCORD. 

DutieB.— Where  goods  are  brought  by  superior  force,  or  by  In- 
evitable necessity,  Into  United  States,  they  are  not  to  be  deemed 
80  imported  as  to  attach  right  to  duties,  p.  388. 

This  rule  has  been  applied  in  Merritt  v.  One  Package,  30  Fed. 
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197,  198,  and  Cargo  ex  Lady  Essex,  39  Fed.  767,  where  vessel  driven 
ashore  by  stress  of  weather;  United  States  v.  Celluloid,  82  Fed. 
632,  holding  that  goods  will  not  be  forfeited,  where  unlawfully 
brought  into  country  by  mere  trespasser,  and  not  by  consent  of 
owner. 

Duties.— If  goods  seized  for  violation  of  revenue  laws  are  re- 
stored to  owner  under  order  of  court,  and  sold  in  country,  they 
become  retroactively  liable  to  payment  of  duties,  p.  388. 

Cited  in  The  Waterloo,  1  Blatchf.  &  H.  121,  F.  C.  17,267,  applying 
rule  where  lower  court  ordered  derelict  goods  sold  and  duties  paid 
thereon;  Followed  in  The  Nereide,  1  Wheat  178,  4  L.  65,  and 
Prhice  V.  United  States,  2  Gall.  209,  F.  C.  11,425;  Jackson  v. 
United  States,  4  Mason,  190,  F.  C.  7,149,  ruUng  similarly  where 
goods  found  derelict  and  imported  voluntarily. 

Miscellaneous  citations.— Cited  in  Cross  v.  United  States,  1  Gall. 
31,  F.  C.  3,434,  as  illustrating  distinction  between  proceedings  in 
admiralty  and  at  common  law. 

9  Cr.  388-455,  3  L.  769,  THE  NEREIDB. 

Domicile. —  Alerchant  having  fixed  residence  and  place  of  busi- 
ness, does  not  acquire  foreign  commercial  character  by  occasional 
visit  to  another  country,  p.  413. 

Cited  and  applied  in  Cadwalader  v.  Howell,  18  N.  J.  L.  144,  hold- 
ing that  absence  from  residence  does  not  deprive  person  of  right 
to  vote,  if  such  absence  be  with  intent  to  return. 

International  law. —  Stipulation  in  treaty,  that  "  neutral  bottoms 
malce  neutral  goods,"  does  not  include,  by  inference,  rule  that 
"enemies'  bottoms  make  enemies'  goods,"  p.  419. 

Cited  and  applied  In  El  Telegrafo,  Newb.  386,  F.  O.  15,040,  hold- 
ing that  where  neutral  has  acquired  domicile  in  enemy's  country, 
his  goods  will  be  deemed  enemy's  goods.  See  also  note,  2  Wheat. 
244,  248,  4  L.  230,  231,  on  general  subject  of  rights  of  neutrals. 

Bvidenoe. —  A  witness  ought  never  to  swear  to  Inferences,  with- 
out stating  the  train  of  reasoning  by  which  his  mind  has  been  led 
to  them,  pp.  416,  417. 

This  language  is  quoted  in  State  v.  Musgrave,  43  W.  Va.  691,  28 
S.  E.  821,  in  discussing,  generally,  the  subject  of  opinions  as 
evidence. 

Neutral  goods  may  be  shipped  on  board  belligerent  armed  ves- 
sel, and  will  not  be  affected  if  owner  gives  no  aid  to  such  vessel  in 
combat,  p.  425. 

Affirmed  in  The  Atlanta,  8  Wheat.  415,  419,  4  L.  423,  424,  a  case 
Involving  similar  facts. 
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Blockade,  breacli  of.—  Sailing  with  intent  to  break  blockade,  con- 
stitutes cause  for  confiscation,  p.  440. 

AppUed  in  United  States  v.  Packages,  27  Fed.  Cas.  286,  holding 
mere  loading  on  vessel  with  intent  to  ship  to  blockaded  port,  cause 
for  forfeiture  of  goods. 

Miscellaneous  citations.— Cited  in  In  re  Aubrey,  26  Fed.  851,  on 
point  that  comity  to  be  extended  to  foreign  governments  depends 
upon  congress,  and  not  upon  the  judiciary;  also  in  The  Parkhill, 
18  Fed.  Cas.  1197,  but  application  doubtfuL 

9  Cr.  456-502,  3  L.  791,  PRATT  v.  LAW. 

Streets. —  Grantee  of  land  bounded  by  street  or  alley,  is  entitled 
to  right  of  way  over  it,  as  appurtenant  to  grant,  p.  491. 

Cited  and  applied  in  Moose  v.  Carson,  104  N.  C.  434,  435,  17  Am. 
St  Rep.  682,  683,  10  S.  E.  690,  holding  conveyance  of  such  street 
void,  if  it  impairs  grantee's  right  of  way. 

Contract,  part  performance. —  Where  vendor  is  unable  to  fully 
perform  i^ontract  for  sale  of  lands,  equity  will  confirm  conveyance 
of  part  already  made  and  decree  repayment  of  proportionate  part 
of  purchase  money  with  interest,  p.  494. 

This  rule  is  cited  and  applied  in  Warner  v.  Daniels,  1  Wood.  &  M. 
113,  114,  F.  C.  17,181,  holding  that  equity  will  relieve  as  to  part  of 
Contract,  although  rescinding  as  to  other  part  on  ground  of  fraud; 
Palmer  v.  Gould,  144  N.  Y.  675,  39  N.  E.  380,  holding  that  where 
defendant  contracts  to  convey  land,  to  part  of  which  he  has  not  title, 
equity  will  order  conveyance  to  extent  of  interest  The  rule  is 
cited  approvingly  in  general  discussion  in  Yeazie  v.  Williams,  8 
How.  160,  161,  12  L.  1029.  1030;  Foster  v.  Swasey,  2  Wood.  &  M.  221, 
F.  C.  4,984;  Kirksey  v.  Mitchell,  8  Ala.  411. 

Specific  performance  will  not  be  decreed,  when  impossible  or  nn« 
reasonable,  p.  491. 

Cited  and  applied  in  Taylor  v.  Langworth,  14  Pet  175,  10  L.  406, 
holding  that  such  remedy  may  be  barred  by  lapse  of  time;  Oarnett 
V.  Macon,  2  Brock.  247,  F.  C.  5,245,  applying  rule  where  contract 
unreasonable  when  made;  Langworth  v.  Taylor,  1  McLean,  401,  F. 
O.  8,490  (see  14  Pet  175,  10  L.  406,  supra);  McKay  v.  Carrington, 
1  McLean,  65,  F.  C.  8,841,  denying  specific  performance,  because 
of  laches  of  plaintiff;  Aday  v.  Echols,  18  Ala.  357,  52  Am.  Dec.  227, 
holding  that  contract  must  be  proved  as  alleged  in  bill;  dissenting 
opinion,  Rogers  v.  Saunders,  16  Me.  104,  majority  decreeing  specific 
performance  where  complainant,  because  of  laches,  barred  from 
remedy  at  law;  McAusland  v.  Pundt,  1  Neb.  252,  93  Am.  Dec.  871, 
refusing  decree  where  complainant  guilty  of  negligence  in  per- 
formance of  his  part  of  contract:  Hadlock  v.  Williams,  10  Vt  572, 
where  defendant  had  no  title  to  land,  contracted  to  be  conveyed; 
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Garnett  ▼.  Macon,  6  Call  (Va.),  372,  holding  that  In  order  to  decree 
specific  performance  at  instance  of  vendor,  his  title  must  be  un- 
questionable; Boaten  v.  Scheffer,  21  Gratt  495,  denying  decree 
where  complainant  failed  to  perform  on  his  part 

Specific  performance. —  Although  bill  for,  fails,  court  of  equity, 
haying  acquired  jurisdiction,  may  give  compensation  to  complain- 
ant in  quantum  damnificatus,  p.  494. 

This  rule  is  cited  and  applied  in  KeUy  y.  Allen,  34  Ala.  669,  in 
proceedings  for  injunction  to  restrain  action  at  law  on  note,  and 
allowing  damages  for  fraud  in  executing  note;  Powell  v.  Higley,  90 
Ala.  109,  7  So.  441,  where  bill  failed,  but  compensation  decreed  for 
improvements  made  on  land;  Whitsett  v.  Kershaw,  4  Colo.  432,  on 
point  that  equity  may  render  decree  for  complainant  under  prayer 
for  general  relief,  although  prayer  for  specific  relief  denied;  Wood- 
man V.  Freeman,  25  Me.  547,  555,  awarding  damages  in  case  of 
fraud  where  no  complete  remedy  at  law;  Rutherford  v.  Williams,  42 
Mo.  87,  in  proceedings  for  accounting,  decreeing  as  damages,  defend- 
ant's profits  as  trustee;  Van  Allen  v.  Railroad  Co.,  144  N.  T.  180, 
38  N.  E.  998,  allowing  damages  for  breach  of  contract,  where  com- 
plainant in  good  faith  prayed  for  specific  performance,  not  know- 
ing of  defendant's  inability  to  perform;  Nagle  v.  Newton,  22  Gratt 
820,  under  facts  similar  to  principal  case;  Mason  v.  Bridge  Co.,  17 
W.  Va.  422,  in  proceedings  for  injunction,  awarding  damages  for 
Injury  received  during  continuance  of  wrongful  acts.  The  rule  is 
approved,  in  general  discussion,  in  the  following  cases:  Yeazie  v. 
Williams,  8  How.  160;  Magic,  etc.,  Co.  v.  Elm  City  Co.,  13  Blatchf. 
158,  F.  C.  8,949;  Rider  v.  Gray,  10  Md.  300,  69  Am.  Dec.  189;  Mitchell 
V.  Sheppard,  18  Tex.  490. 

Distinguished  in  Blanchard  v.  Railroad  Co.,  81  Mich.  59,  18  Am. 
Rep.  155,  denying  application  of  rule,  where  there  was  no  means  of 
computing  damages. 

Attachment — Equitable  interests  are  liable  to,  in  Maryland,  by 
statute,  p.  496. 

Cited  and  rule  applied  in  Coombs  y.  Jordan,  8  Bland.  Ch.  819,  22 
Am.  Dec.  266,  sustaining  attachment  of  equitable  interest  in  land; 
May  V.  Buckhannon,  etc.,  Co.,  70  Md.  450,  17  Atl.  276,  holding, 
however,  that  mere  issuing  of  writ  of  attachment  does  not  create 
lien  on  such  equitable  interest.  Cited  approvingly  in  Dowdy  y. 
Blake,  50  Ark.  211,  7  Am.  St  Rep.  90,  6  S.  W.  898.  Explained  in 
Sawyer  v.  Morte,  8  Cr.  C.  C.  832,  333,  F.  C.  12,401,  and  Van  Ness 
v.  Hyatt  5  Cr.  C.  C.  146,  F.  C.  16,867. 

Denied  in  Piatt  v.  Oliver,  2  McLean,  298,  F.  C.  11,115,  applying 
common-law  rules. 

Subrogation. —  One  who  has  paid  amount  due  on  mortgage  of 
land  in  which  he  had  certain  interest  may  hold  land  as  if  mortgage 
still  subsisted,  until  reimbursed  by  mortgagor,  p.  499. 
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Cited  and  rule  applied  in  Wilson  y.  Kimball,  27  N.  H.  307,  hold- 
ing that  such  payment  may  operate  as  assignment  of  mortgage, 
although  understood  between  parties  to  be  discharge;  Aiken  v.  Gale, 
37  N.  H.  505,  and  Bank  y.  Ackerman,  70  Tex.  321,  8  S.  W.  47,  holding 
further,  that  such  payment  creates  lien  on  land  covered  by  mort- 
gage. 

Distinguished  in  Robinson  y.  Leavitt,  7  N.  H.  101,  where  party 
glying  bond  for  payment  of  mortgage  had  no  interest  Ic  land. 

Miscellaneous  citations.— Cited  also  in  Brent  y.  Smith,  5  Cr.  G. 
0.  673,  F.  0.  1,841^  but  application  doubtful. 


I  WHEATON. 


1  Wheat  1-d,  4  L.  21,  HENRY  v.  BALL. 

Slaves. —  Maryland  statute  prohibiting  importation  means  only 
for  permanent  and  not  temporary  residence  and  by  the  owner,  not 
a  mere  bailee,  pp.  4,  5. 

Cited  in  Ck>nti7)i;ntal  Nat.  Bank  y.  Folsom,  78  Ga.  456,  holding 
word  "  may  "  in  a  statute  could  not  g\\e  exclusive  jurisdiction;  and 
Maria  y.  White,  3  Or.  G.  O.  605,  F.  O.  9,076,  as  Instance  of  strict 
construction  of  statute. 

1  Wheat  6-9,  4  L.  22,  DAVIS  v.  WOOD. 

Bes  adjudicata.^  Verdicts  are  evidence  between  parties  and 
privies  only,  p.  9. 

Rule  applied  in  Dent  y.  Ashley,  Hemp.  55,  F.  G.  3,809a,  holding 
Judgment  against  administrator  appointed  in  one  State  cannot  be 
made  the  basis  of  an  action  against  administrator  appointed  in 
another;  Greeley  v.  Smith,  1  Wood.  &  M.  182,  F.  G.  5,749,  holding 
former  Judgment  is  a  bar  only  between  parties  and  privies;  Blood- 
good  V.  Grasey,  31  Ala.  591,  holding  Judgment  for  freedom  in  favor 
of  petitioner's  mother,  after  his  birth,  does  not  operate  as  an 
estoppel  against  one  claiming  defendant;  Burlen  v.  Shannon,  3 
Gray,  390,  holding  decree  dismissing  action  of  wife  for  divorce  is 
not  conclusive  in  action  by  third  person  that  her  leaving  home  was 
unjustifiable;  Cheshire  v.  Robinson,  2  N.  H.  128,  holding  plea  in  bar 
to  action  for  damages  is  good,  if  it  aver  they  were  settled  by  the 
referee  and  judgment  rendered  on  his  report;  Chamberlain  v. 
Carlisle,  26  N.  H.  552,  holding  Judgment  binds  parties  and  privies; 
Chambers  v.  Lapsley,  7  Pa.  St  25,  holding  verdict  in  ejectment 
against  tenant  in  possession  is  evidence  in  action  on  mesne  profits 
against  landlord.  Cited,  arguendo,  in  Burnham  v.  Webster,  1  Wood. 
&  M.  174.  F.  C.  2,179. 

Distinguished  in  Vigel  y.  Naylor,  24  How.  211,  16  L.  647,  holding 
in  suit  by  slave  for  freedom,  a  record  of  a  former  suit  between 
mother  of  the  plaintiff  and  the  present  defendant,  establishing  the 
freedom  of  the  mother,  is  competent  evidence. 

Bvidence. —  Hearsay  Is  not  admissible  to  establish  freedom  of 
petitioner's  ancestor,  p.  9. 

Cited  and  principle  applied  in  EUicott  v.  Pearl,  10  Pet  438,  9  L. 
486,  holding  hearsay  not  admissible  to  prove  a  specific  point; 
FulkersoD  y.  Holmes,  117  U.  S.  397,  29  L.  918,  6  S.  Gt  784,  holding 
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hearsay  admissible  to  prove  pedigree;  United  States  y.  Morris,  1 
Curt.  48,  F.  C.  15,815,  admitting  evidence  that  the  person  was 
treated  as  a  slave;  Brown  v.  Crandall,  11  Conn.  95,  holding,  as  be- 
tween parties,  general  reputation  inadmissible  to  prove  partnership; 
Famer  v.  Turner,  1  Iowa,  59,  refusing  to  admit  a  book-entry  not 
shown  to  be  contemporaneous;  dissenting  opinion,  State  y.  Mar- 
shall, 137  Mo.  478,  36  S.  W.  620,  majority  permitting  prosecutrix  to 
testify  as  to  her  age,  though  no  question  of  pedigree  In  issue; 
Hamilton  v.  West  St.  L.  &  P.  Ry.  Co.,  21  Mo.  App.  158,  refusing  to 
admit  hearsay,  where  declarant  was  not  dead;  McEwen  v.  Port- 
land, 1  Or.  305,  306,  rejecting  evidence  of  reputation  to  support 
title;  likewise  Gregory  v.  Baugh,  4  Rand.  620,  refusing  to  admit 
evidence  of  belief  in  neighborhood  that  defendant's  ancestors  were 
entitled  to  freedom;  Gregory  y.  Baugh.  2  Leigh  (Va.),  680,  695. 
court  dividing  as  to  whether  hearsay  admissible  to  prove  female 
ancestor  an  Indian. 

1  Wheat  9-19,  4  L.  23,  THE  SAMUEL. 

Practice. —  Under  statute,  deposition  de  bene  esse  admissible 
only  when  witness  is  unattainable,  p.  16. 

Cited  in  Whitford  v.  Clark  County.  119  U.  S.  524,  30  L.  500,  7  S. 
Ct  307,  holding  If  party  offering  deposition  has  knowledge  of  his 
power  to  get  witness  to  trial,  deposition  will  be  excluded;  Stegner 
y.  Blake,  36  Fed.  184,  holding  statute  providing  for  deposition  de 
bene  esse  in  civil  cause  Includes  equity  cases. 

Admiralty  pleading.—  It  i»  sufficient  that  an  information  so  set 
forth  the  offense  as  clearly  to  bring  it  within  the  statute,  p.  15. 

Cited  in  The  Merino,  9  Wheat  401,  6  L.  121,  holding  it  sufficient 
if  Information  bring  offense  clearly  within  the  statute;  United 
States  v.  Weed,  5  Wall.  69,  18  L.  533,  holding  the  Information  must 
substantially  state  the  offense;  The  Confiscation  Cases,  20  WalL 
110,  22  L.  324,  holding  technical  niceties  are  not  required  In  revenue 
cases;  United  States  y.  Schooner  Paryntha  Davis,  1  Cliff.  535,  F. 
C.  16,003,  holding  it  is  sufficient  to  bring  offense  within  words  of 
statute;  likewise  in  United  States  v.  Arms,  24  Fed.  Gas.  863;  United 
States  V.  Three  Hundred  and  Ninety-six  Barrels,  etc.,  28  Fed.  Cas. 
122,  declaring  general  averment  that  statute  has  been  violated 
insufficient;  The  Idaho,  12  Sawy.  159,  29  Fed.  189,  holding  it  is 
sufficient  if  the  act  be  described  in  the  words  of  the  statute  under 
which  the  proceedings  take  place;  United  States  v.  Hook,  26  Fed. 
Cas.  370,  to  support  Informer's  claim.  It  is  sufficient  to  show  his 
information  caused  the  recovery.  Cited,  arguendo,  in  American 
Ins.  Co.  y.  Johnson,  Blatchf.  &,  H.  15,  F.  C.  303. 

Admlratly    JuriBdlction.— Prosecutions    under    non-importation 
laws  belong  to,  p.  14. 
Cited  in  United  States  y.  Wiltberger,  5  Wheat  115,  n.,  5  L.  48, 
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In  note  on  admiralty  jurisdiction;  New  Jersey  Steam  Nav.  Co.  v. 
Merchants'  Bank,  6  How.  389,  12  L.  485,  declaring  admiralty  has 
jurisdiction  where  specie  carried  by  boat  was  lost  by  fire;  The 
Belfast,  7  Wall.  638,  19  L.  270,  holding  contracts  of  affreightment 
to  be  within  exclusive  jurisdiction  of  admiralty;  The  Eagle,  8  Wall. 
2a,  19  L.  370,  holding  act  extending  jurisdiction  of  District  Courts 
to  seizures  on  waters  inoperative. 

Admiralty.—  Court  being  in  doubt  on  a  libel  in  admiralty,  ordered 
further  proof,  p.  19. 

Cited  in  Garland  v.  Davis,  4  How.  154,  11  L.  917,  declaring  this 
practice  to  be  confined  to  admiralty  and  refusing  to  allow  a  re- 
pleader; The  Venezuela,  52  Fed.  875,  1  U.  S.  App.  314,  receiving 
new  material  evidence,  not  intentionally  withheld  in  District  Court; 
Vanderheyden  y.  Reid,  1  Hopk.  Ch.  469,  allowing  issue  of  insanity 
to  be  tried  by  jury  in  appealed  case. 

Appeal  and  error.— Certificate  of  Circuit  Court  clerk  that  a 
deposition  was  filed  after  trial  outweighs  the  circumstance  that  It 
appears  as  part  of  the  record,  and  it  is  liable  to  the  same  excep- 
tions in  'the  Supreme  Court  as  though  offered  there  for  the  first 
time,  pp.  15,  16. 

Deposition  de  bene  esse.— It  is  not  just  ground  for,  that  the 
witness  is  on  an  American  gunboat,  liable  to  be  ordered  away  at 
any  time,  p.  16. 

1  Wheat  20-24,  4  L.  25,  THE  OCT  A  VI  A. 

Admiralty  practice.—  When  onus  probandi  rests  on  claimants,  a 
forfeiture  will  be  pronounced,  unless  defense  is  dear  of  any  reason- 
able doubt,  p.  24,  note. 

Olted  in  The  Ocean  Bride,  1  Hask.  (Fox  Dec.)  340,  F.  0.  10,404, 
holding,  when  Importation  is  proved,  burden  rests  with  claimants 
to  establish  their  innocence^ 

Admiralty  Jurisdiction,  extent  of,  p.  23,  note. 

Cited  in  New  Jersey  Steam  Nav.  Co.  v.  Merchants'  Bank,  6  How. 
389,  12  Ik  485,  holding  action  for  specie  on  vessel  burnt  in  port 
VTithin  admiralty  jurisdiction;  The  Belfast,  7  WaU.  638,  19  L.  270, 
holding  statute  authorizing  contracts  of  affreightment  to  be  en- 
forced in  rem  through  State  courts  unconstitutional;  The  Wave, 
Blatchf.  &  H.  240,  F.  C.  17,297,  holding  admiralty  has  jurisdiction 
where  tide  ebbs  and  flows,  though  within  body  of  a  State. 

1  Wheat  25-45,  4  L.  27.  THE  MARY  AND  SUSAN. 

Title  passes  en  delivery  to  carrier,  where  goods  are  shipped  in 
pursuance  of  orders  from  consignee,  p.  39. 

Cited  and  mie  applied  in  Pullman  Car  Co.  v.  Metropolitan  Ry. 
Cto.,  157  U.  S.  109,  39  L.  638,  15  S.  Ct  507,  holding  tlUe  to  part 
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passed  when  agents  inspected,  to  rest  when  put  on  cars;  The 
Sally  Magee,  Blatchf.  Pr.  386,  F.  0.  12,200,  holding  cargo  became 
stamped  with  character  of  consignees  from  inception  of  Toyage; 
Harrison  y.  Hlxson,  4  Blackf.  228,  holding  bill  of  lading  is  only 
prima  fade  evidence  of  title  in  consignee;  Southern  Express  Go. 
V.  Graft,  49  Miss.  496,  19  Am.  Rep.  9,  10,  permitting  consignor  to  ^ 
sue  carrier;  Woolsey  v.  Bailey,  27  N.  H.  219,  title  to  goods  ordered 
passes  on  delivery  to  ship. 

1  Wheat  46-61,  4  L.  32,  THE  MARY  AND  SUSAN. 

Enemy.— Person  domiciled  in  enemy's  country  is  an  enemy,  and 
his  property  Is  liable  to  capture  on  the  high  seas,  p.  55. 

Cited  in  The  Sarah  Starr,  Blatchf.  Pr.  76,  F.  O.  12,352,  confiscating 
property  of  neutral  domiciled  at  enemy's  port 

Statutei—  No    notice   of   passing   of   laws  is   necessary,   unless . 
made  so  by  the  law  itself.    But  it  is  otherwise  with  orders  issued 
by  the  executive,  prohibiting  capture  of  certain  vessels,  and  they 
do  not  bind  privateers  and  others  until  actually  comnlunicated, 
pp.  57,  58. 

Cited  in  Lorent  v.  Insurance  Co.,  1  Nott  &  McCord,  .506,  holding 
words  "  from  and  after  "  are  exclusive  of  the  date  of  the  statute, 
hence  policy  dated  same  day  embargo  laid  is  good;  Strafford  Bank 
V.  Cornell,  2  N.  H.  327,  holding  judgment  is  presumed  to  have  been 
entered  on  last  day  of  term. 

Privateers.— Fact  that  commander  is  an  alien  enemy  does  not 
invalidate  a  capture  made  by  him,  pp.  56,  57. 

Miscellaneous  citations.— Cited  in  East  Hartford  y.  Pitkin,  8 
Conn.  402,  but  not  in  point. 

1  Wheat  63-74,  4  L.  37,  THE  RUGEN. 

Enemy. —  An  American  subject  concerned  in  buoiness  In  enemy's 
country  is,  as  to  that  an  enemy,  and  his  property  liable  to  for- 
feiture, p.  74. 

Cited  in  Griswold  v.  Waddington,  16  Johns.  496,  holding  partner- 
ship dissolved  by  war  between  partners'  countries;  United  States  v. 
One  Hundred  and  Twenty-nine  Packages,  27  Fed.  Cas.  286,  holding 
sailing  with  intention  to  carry  on  trade,  is  a  sufficient  overt  act  to 
forfeit  goods;  United  States  v.  One  Hundred  Barrels,  27  Fed.  Cas. 
293,  297,  confiscating  goods  of  one  trading  with  enemy. 

Admiralty. —  Muniments  of  ownership  of  vessel  by  neutral,  if 
only  colorable  and  concealing  American  ownership  in  fact,  will  be 
disregarded,  p.  67. 
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1  Wheat.  75-84,  4  L.  40,  THOMPSON  v.  OKAY. 

Sales. —  Title  passes  when  the  article  is  selected  and  set  aside 
from  others  of  same  description,  pp.  83,  84. 

Cited  in  Scott  v.  King,  12  Ind.  208,  holding  that  the  admeasure- 
ment and  setting  apart  of  the  com,  and  payment  of  money  com- 
pleted sale;  Baldwin  v.  Commonwealth,  11  Bush  (Ky.),  428,  429, 
heading  that  the  execution  of  bond  by  the  bidder  with  surety  can- 
not be  regarded  as  a  condition  precedent  to  vesting  right  of  prop- 
erty.        • 

Sales. —  Upon  a  contract  of  sale  stipulating  that  security  for 
purchase  money  be  given  on  delivery  of  the  goods,  title  passes,  in 
absence  of  express  Intent  to  the  contrary,  p.  84. 

1  Wheat  85-91,  4  L.  42,  ANDERSON  v.  LONGDEN. 

Surety^— Sureties  upon  the  bond  of  an  agent  of  a  corporation 
\    are  liable  thereon  to  the  corporate  directors  to  whom  it  was  exe- 
cuted although  they  Lave  gone  out  of  office  before  the  breach 
occurs,  p.  91. 

Cited  in  Savings  Soc.  v.  Wennerhold,  81  Cal.  534,  22  Pac.  922, 
holding  liability  of  surety,  though  secretary  is  appointed  by  direct- 
ors, elected  for  one  year,  will  continue  through  the  term  of  his 
actual  holding;  Louisiana  State  Bank  v.  Ledoux,  3  La.  Ann.  676,  is 
to  the  same  effect;  Hoxie  v.  Weston,  19  Me.  329,  holding  require- 
ment of  statute  that  bond  be  given  to  assessor,  does  not  prevent 
obligee  from  suing;  Sumner  v.  Steward,  2  N.  H.  41,  holding  only 
the  party  in  interest  may  release;  State  v.  Wells,  61  Tex.  563,  hold- 
ing surety  liable,  until  bond  of  successor  is  approved. 

1  Wheat  91-95,  4  L.  44,  NEW  ORLEANS  v.  WINTER. 

Jurisdiction. —  Federal  courts  have  not  Jurisdiction  of  suit  be- 
tween citizen  of  territory  and  citizen  of  a  State,  p.  94. 

The  following  citing  cases  affirm  and  apply  this  principle:  Scott 
v,  Jones,  5  How.  377,  12  L.  197,  holding  a  territory  is  not  a  State; 
Marshall  v.  Railroad  Co.,  16  How.  340,  14  L.  964,  holding  court  has 
Jurisdiction,  though  one  party  be  a  corporation ;  Barney  v.  Baltimore, 
6  Wall.  287,  18  L.  827,  holding  court  had  no  Jurisdiction  where  one 
party  was  citizen  of  District  of  Columbia;  Mansfield,  etc.,  Ry.  Co. 
V.  Swan,  111  U.  S.  381,  28  L.  463,  4  S.  Ct  511.  holding  necessary 
citizenship  must  appear  in  the  record;  Koenigsberger  v.  Mining  Co., 
158  U.  S.  47,  39  L.  891,  15  S.  Ct  754,  assuming  jurisdiction  where 
territory  became  a  State,  pending  appeal;  Hooe  v.  Jamieson,  166 
U.  S.  397,  398,  41  L.  1050,  17  Sup.  Ct.  597,  holding  court  without 
furisdiction  where*  plaintiff  was  of  District  of  Columbia;  Glover  y. 
Shepperd,  11  Hiss.  576,  15  Fed.  836,  holding  petition  describing  them 
u  residents  of  certain  States  bad;  Prentiss  y.  Brennan,  2  BlatchL 
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164,  F.  G.  11,385,  refusing  to  take  jurisdiction  of  suit  between  aliens; 
Cissel  V.  McDonald,  16  Blatchf.  153,  F.  C.  2.729,  holding  a  citizen  of 
District  of  Columbia  is  not  a  citizen  of  a  State;  as  also  in  The  Land 
Ck>.  y.  Elklns,  22  Blatchf.  204,  20  Fed.  546,  and  Watson  v.  Brooks,  8 
Sawy.  321,  13  Fed.  543,  all  holding  similarly;  Darst  v.  Peoria,  IS 
Fed.  564,  holding  a  territory  is  not  a  State;  Leddon  y.  Virginia,  etc., 
Co.,  86  Fed.  8,  holding  District  of  Columbia  is  not  a  State;  Stras- 
burger  y.  Beecher,  44  Fed.  213,  holding  a  territory  is  not  a  State: 
Dunton  y.  Muth,  45  Fed.  394,  holding  when  defendants  were  citizens 
of  a  territory  at  beginning  of  action.  It  could  not  be  remoyed  on  ad- 
mission of  territory;  Snead  y.  Sellers,  66  Fed.  372,  30  IJ.  S.  App.  8, 
holding  citizen  of  territory  cannot  sue  citizen  of  State  in  Federal 
courts;  Suesenbach  y.  Wagner,  41  Minn.  109,  42  N.  W.  925,  giyin^ 
same  faith  to  judgments  of  territorial  courts  as  to  State  courts; 
dissenting  opinion,  Newcomb  y.  Smith,  2  Pinn.  143,  majority  hold- 
ing rights  giyen  to  citizens  of  territory  are  same  as  those  of  States. 
Distinguished  in  The  XJllock,  9  Sawy.  642,  19  Fed.  212,  construing 
"  State"  in  pilot  regulation  to  include  territory;  as  also  In  Nell  y. 
Wilson,  14  Or.  414,  12  Pac.  812. 

Jurisdiction.  —  Federal  courts.— All  parties  on  each  side  must  have 
jurisdictional  capacity,  p.  95. 

The  following  citing  cases  affirm  and  apply  this  doctrine:  Dis- 
senting opinion,  McNutt  y.  Bland,  2  How.  22,  11  L.  164,  majority 
holding  the  fact  that  goyemor  and  one  defendant  are  of  same  State 
will  not  oust  jurisdiction;  Peninsular  Iron  Co.  y.  Stone,  121  U.  S. 
632,  633,  30  L.  1020,  7  S.  Ct  1010,  1011,  dismissing  suit  where  a 
plaintiff  and  defendant  were  from  same  State;  Smith  y.  Lyon,  133 
U.  S.  319,  33  L.  636,  10  S.  Ct  304,  where  plaintiffs  were  of  different 
States;  Merchants'  Co.  y.  Insurance  Co.,  151  U.  S.  384,  38  L.  204,  14 
S.  Ct  372,  where  plaintiffs  were  a  citizen  and  an  alien;  Hubbard 
y.  Railroad  Co.,  3  Blatchf.  87,  F.  C.  6,818,  holding  cause  not  re- 
moyable  where  plaintiffs  were  citizens  of  different  States;  Case  y. 
Douglas,  1  Dill.  300,  F.  C.  2,491,  partners,  plaintiffs,  must  all  be  of 
same  State;  Smith  y.  Rines,  2  Sumn.  347,  350,  F.  C.  13,100,  declaring 
that  all  defendants  must  join  in  the  petition  for  remoyal;  Kirk- 
patrick  y.  White,  4  Wash.  598,  F.  C.  7,850,  where  four  incorporators 
were  of  same  State  as  plaintiff.  Cited  in  Norton  y.  Railway  Co.,  32 
Fed.  876,  dismissing  suit  where  actual  plaintiff  and  defendant  were 
of  same  State;  Excelsior,  etc.,  Co.  y.  Brcwn,  74  Fed.  324,  holding 
Circuit  Court  has  no  jurisdiction  wbere  only  one  defendant  is  a 
resident  of  that  district;  Kane  y.  Indianapolis,  82  Fed.  772,  holding 
one  defendant  cannot  haye  cause  remoyed,  unless  others  could; 
Blnney's  Case,  2  Bland  Ch.  148,  holding  citizenship  of  all  Indiyiduals 
of  a  corporation  must  be  of  same  State;  Bryant  y.  Rich,  106  Mass. 
192,  8  Am.  Rep.  315,  holding  Federal  courts  had  no  jurisdiction 
where  any  of  the  plaintiffs  and  defendants  were  of  same  State;  as 
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aliso  in  Florence  S.  M.  Co.  y.  Sewing  Machine  Oo.,  110  Mass.  81,  and 
North  River  Co.  v.  Hoffman,  5  Johns.  Ch.  303;  Robb  v.  Parker,  3  S. 
0.  69,  holding  Circuit  Court  of  South  Carolina  has  no  jurisdiction, 
where  one  of  the  plaintiffs  is  of  New  York  and  the  other  of  this 
State;  Texas  &  R  Ry.  Co.  y.  Gay,  86  Tex.  582,  26  S.  W.  601,  to 
point  that  Federal  courts  would  not  have  Jurisdiction,  one  party 
being  a  corporation  organized  under  act  of  congress,  on  ground  of 
diverse  citizenship;  Belknap  v.  Railroad  Co.,  25  Yt.  718,  where 
plaintiffs  were  of  different  States;  also  Beery  y.  Irick,  22  Gratt.  488, 
12  Am.  Rep.  541,  holding,  where  plaintiffs  were  residents  and  non- 
resident of  State,  where  cause  was  pending,  it  could  not  be  removed 
to  a  Federal  court.  Cited  approvingly  in  New  Jersey  v.  Babcock,  4 
Wash.  346,  F.  C.  10,163;  Schuyler  v.  Pelissier,  3  Edw.  Ch.  192. 

Distinguished  in  Pond  v.  Railroad  Co.,  12  Blatchf.  290,  F.  C. 
11,266,  refusing  to  dismiss  suit  where  one  defendant  answering  was 
of  same  State  as  the  plaintiff;  Heriot  v.  Davis,  2  Wood.  &  M.  231, 
F.  C.  6,404,  refusing  to  dismiss  where  defendants  of  same  State  as 
plaintiff  were  not  served;  Babcock  v.  Millard,  2  Fed.  Cas.  299,  de- 
claring rule  not  applicable  to  creditor's  bill;  Renard  v.  Hargous,  13 
N.  T.  265,  holding  all  members  of  a  firm  need  not  reside  In  a  Statfe 
to  authorize  issuance  of  an  attachment. 

Miscellaneous  citations.— Cited  in  State  y.  Burke,  33  La.  Ann. 
616,  to  point  not  decided  in  main  case. 

1  Wheat  96-111,  4  L.  45,  THE  AURORA. 

Bottomry  bond.— Advances  must  be  shown  to  have  been  necessary 
to  effect  voyage  or  save  ship,  and  not  obtainable  on  credit  of 
owner,  p.  193. 

Cited  and  this  rule  applied  in  The  Grapeshot,  9  Wall.  139,  19  L. 
655,  holding  that  to  support  hypothecation  by  bottomry,  evidence  of 
actual  necessity  is  required;  The  William,  Blatchf.  &  H.  73,  76,  F.  C. 
17,687,  holding  that  master  can,  in  foreign  port,  hypothecate  vessel 
for  advances  for  necessary  repairs;  The  Boston,  Blatchf.  &  H.  324, 
F.  C.  1,669,  declaring  money  must  be  necessary  for  that  particular 
voyage;  Burke  v.  Rich,  1  Cliff.  314,  F.  C.  2,161,  holding  that  to 
Justify  bottomry  bond  there  must  be  a  necessity  for  funds,  and  a 
necessity  for  the  hypothecation;  Greely  v.  Smith,  8  Wood.  &  M.  253, 
F.  C.  5,750,  holding,  if  vessel  is  hypothecated  for  a  pre-existing  debt, 
bond  is  invalid;  Janney  v.  Belle  Lee,  13  Fed.  Cas.  350,  holding  can- 
not create  lien  to  release  vessel  from  threatened  seizure;  Hamed 
v.  Churchman,  4  La.  Ann.  312,  50  Am.  Dec.  575,  holding  advances 
must  have  been  necessary,  and  bond  was  the  only  means  to  raise 
money;  also  Dunning  v.  Insurance  Co.,  57  Me.  115,  declaring  that  fo 
Justify  hypothecation  by  master,  the  same  necessity  must  exist  as 
would  Justify  a  sale;  Stirling  v.  Nevassa  P.  Co.,  35  Md.  141,  6  Am. 
Bep.  380,  holding  master  cannot  hypothecate  for  more  than  value 
of  ship  and  freight;  White  v.  Cole,  24  Wend.  127,  holding  bottomry 
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bond  cannot  be  glren  for  a  precedent  debt;  Budge  v.  Mott,  47  "Wis. 
614,  3  N.  W.  381,  holding  act  of  master  in  not  attempting  to  release 
vessel  from  arrest  terminated  his  employment  See  also  valuable 
notes  in  63  Am.  Dec.  641,  on  master's  power  to  hypothecate  ship, 
and  63  Am.  Dec.  643.  Cited,  arguendo,  in  The  Native,  14  Blatchf. 
36,  F.  C.  10,054. 

Hypothecation  of  ship.— Master  is  the  confidential  agent  of  the 
owners,  and  they  are  bound  by  his  contracts  for  repairs  and  neces- 
saries, p.  102. 

In  the  following  citing  cases,  this  principle  is  affirmed  and  applied: 
The  Lulu,  10  WalL  200,  19  L.  908,  declaring  necessity  for  credit 
must  be  presumed,  where  supplies  were  ordered  by  master,  and 
were  necessary  to  fit  ship,  unless  it  is  shown  master  had  funds  or 
<Tedit,  and  furnisher  knew  these  facts;  The  Julia  Blake,  107  U.  S. 
128,  27  Li.  599,  2  S.  Ct.  700,  holding  master  had  no  authority  to 
hypothecate,  where  cargo  could  have  been  forwarded,  which  would 
have  been  for  the  interest  of  the  skipper;  The  Kate,  164  U.  S.  466^ 
41  L.  516,  17  S.  Ct.  138,  refusing  lien  for  !?oods  furnished  to  foreign 
vessel  on  order  of  charterer,  whom  furnisher  knows  has  undertaken 
to  furnish  supplies  at  his  own  cost;  likewise  in  The  Valencia,  165 
IT.  S.  268,  41  L.  713,  17  S.  Ct.  324,  where  circumstances  put  libellant 
on  inquiry  as  to  terms  of  charter-party,  and  he  fails  to  inquire; 
Joy  V.  Allen,  2  Wood.  &  M.  328,  F.  0.  7,552,  declaring  that  necessity 
must  be  clearly  shown  before  master  can  hypothecate;  The  Panama, 
Olcott,  348,  F.  O.  10,703,  holding  owner  may  bottomry  ship  without 
regard  to  the  necessity;  Murray  v.  Lazarus,  1  Paine,  576,  F.  O. 
0,962,  holding  master  can  hypothecate  vessel,  in  foreign  port,  for 
repairs  and  provisions,  if  they  cannot  be  procured  on  credit  of 
owner;  as  also  in  The  Fortitude,  3  Sumn.  234,  258,  F.  0.  4,953,  and 
Pope  V.  Nickerson,  3  Story,  478,  496,  F.  C.  11,274,  to  the  same  effect; 
Naylor  v.  Baltzell,  Taney,  64,  F.  C.  10,061.  deciding  that  owners  are 
liable  only  to  the  value  of  ship  and  freight;  The  Gulware,  24  Fed. 
488,  applying  rule  to  similar  facts;  Gardner  v.  White  Squall,  9 
Fed.  Cas.  1203,  holding  master  cannot  make  a  loan  on  bottomry 
to  pay  for  repairs  contracted  five  months  before  under  no  expecta- 
tion of  bottomry  security;  The  Hendrick  Hudson,  11  Fed.  Cas.  1090, 
holding  owner  bound  by  contract  of  master;  Holcroft  v.  Wilkes, 
16  Ind.  374,  holding  master  cannot  bind  owner  to  payment  of  notes; 
Merwin  v.  Shailer,  16  Conn.  496,  it  is  incumbent  on  lender  to  show 
necessity  for  loan  (see  dissenting  opinion,  p.  497);  Budge  v.  Mott, 
47  Wis.  614,  3  N.  W.  381,  holding  act  of  master,  in  not  attempting 
to  release  vessel  from  arrest,  terminated  his  employment;  Fnrniss 
V.  The  Magoun,  Olcott,  60,  62,  F.  C.  5,163,  declaring  that  master 
who  hypothecated  vessel  on  bottomry  has  not  such  an  interest  as 
to  disqualify  him  to  be  a  witness.  Cited  and  affirmed,  but  with- 
out special  application  of  the  doctrine,  in  Packard  y.  Sloop  Louisa, 
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2  Wood.  &  M.  53,  P.  C.  10,652;  Leland  v.  Ship  Medora,  2  Wood.  & 
M.  107,  F.  0.  8,237;  Insurance  Co.  v.  Gossler,  96  U.  S.  648,  24  L. 
864,  and  Brig  Draco,  2  Sumn.  177,  P.  C.  4,057. 

Bottomry  bond.— It  Is  tlie  duty  of  creditor  to  distinf^ulsh  and 
explain  different  claims,  some  of  which  would  and  some  would 
not  support  it,  p.  107. 

Cited  In  The  Edward  Albro,  10  Ben.  687,  P.  C.  4,290,  refusing 
libellant  costs,  where  he  filed  libel  without  allowing  owner  a 
reasonable  time  to  examine  charges;  The  Bridge  water,  Oloott,  36, 
P.  C.  1,865,  declaring  libellants  should  exhibit  an  account 

Admiralty  will  enforce  lien  of  materialmen  on  foreign  ships, 
p.  105. 

Cited  in  note.  The  General  Smith,  4  Wheat  444,  4  L.  611,  to 
point  that  Hen  given  to  domestic  materialmen  by  statute  would 
be  enforced  in  admiralty;  also  New  Jersey  Steam  Co.  v.  Mer- 
chants* Bank,  6  How.  390,  12  L.  485,  enCorcing  lien  given  by  statute; 
The  J.  R.  Hoyle,  4  Biss.  238,  P.  C.  7,557,  holding  person  making 
advances  to  release  vessel  from  attachment  has  lien;  The  Stephen 
Allen,  Blatchf.  &  H.  178,  P.  C.  13,361,  holding  materials  furnished 
vessel  in  another  State  create  a  Hen;  The  Jerusalem,  2  Gall.  349, 
F.  C.  7,294,  holding  tradesman  has  lien  on  repairs  to  foreign  ship; 
Phillips  V.  The  Thomas  Scatterwood,  Gilp.  9,  F.  C.  11,106,  enforcing 
materialman's  lien  given  by  statute,  in  rem;  The  Calisto,  2  Ware 
(Dav.),  31,  P.  C.  2,316,  holding  materialmen  have  Hen  on  foreign 
vessel;  as  also  Davis  v.  Child,  2  Ware  (Dav.)  74,  P.  C.  3,628;  Zane  v. 
Brig  President,  4  Wash.  456,  P.  C.  18,201,  and  Leland  v.  Ship 
Medora,  2  Wood.  &  M.  96,  97,  P.  O.  8,237,  aH  to  the  same  eflect; 
In  re  Steamboat  Josephine,  39  N.  Y.  26,  holding  domestic  material- 
man has  no  lien.  See  note,  62  Am.  Dec.  240,  on  general  subject  of 
maritime  lien,  collecting  authorities.  Cited  approvingly  in  Cun- 
ningham V.  Hall,  1  OHff.  48,  P.  C.  3,481. 

Distinguished  in  The  Robertson,  8  Biss.  186,  P.  C.  11,923,  where 
party  did  not  actually  advance  money,  but  signed  stipulation  for 
relea.9e. 

Bottomry  bond.— A  second  bond,  including  amount  due  on  an 
original  invalid  one,  cannot  be  supported  as  to  that  amount,  p.  107. 

Cited  in  Purniss  v.  Brig  Magoun,  Olcott,  64,  P.  C.  5,163,  holding 
bond  vaUd,  though  it  covered  items  not  entitled  to  bottomry  lien; 
Greely  v.  Smith,  3  Wood.  &  M.  249,  251,  P.  C.  5,750,  declaring  a 
bottomry  bond  may  be  good  in  part;  as  also  in  Carrington  v. 
Pratt,  5  Ped.  Cas.  153  (but  see  S.  C,  18  How.  67,  15  L.  268);  The 
Hunter,  1  Ware,  255,  P.  C.  6.904.  declaring  bond  may  be  good  as 
to  part,  though  invalid  as  to  rest. 

Distinguished  in  Carrington  v.  Pratt,  18  How.  67,  15  L.  268, 
holding  entire  bond  void,  where  taken  for  larger  amount  than  sum 
advanced. 
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Miscellaneous  citations.— Cited  in  support  of  the  proposition 
that  our  Admiralty  Ck)urts  talie  Jurisdiction  of  contracts,  whose 
subject-matter  is  of  admiralty  nature,  in  Waring  v.  Clarke,  5  How. 
459,  12  L.  235,  holding  collision  on  Mississippi,  within  ebb  and  flow 
of  tide,  is  within  admiralty  jurisdiction;  The  Maggie  Hammond, 
9  Wall.  457,  19  L,  780,  enforcing  maritime  lien,  though  parties  be 
foreigners;  Zane  v.  Brig  President,  4  Wash.  454,  F.  C.  18,201, 
holding.  If  subject-matter  of  contract  concern  navigation  of  i^ea,  \t 
is  i^ithin  admiralty  Jurisdiction. 

1  Wheat  112-115,  4  L.  49,  THE  VENUS. 

Admiralty.— Admiralty  case  before  Supreme  Court  on  appeal  is 
as  if  in  the  inferior  court,  and  further  proofs  may  be  heard,  p.  113. 

Cited,  in  Stalbird  v.  Beattie,  36  N.  H.  456,  72  Am.  Dec.  318. 
holding  appellate  court  takes  up  case  as  it  stood  before  rendition 
of  Judgment;  Souter  v.  Baymore,  7  Pa.  St.  418,  47  Am.  Dec.  519, 
decree  in  admiralty  api>ealed  from  is  treated  as  nonexistent,  pend- 
ing appeal,  and  cannot  be  pleaded  in  bar;  Clarke  v.  Manchester, 
56  N.  H.  506,  holding  during  appeal  inferior  court  cannot  interfere; 
Folger  V.  The  Shaw,  2  Wood.  &  M.  540,  F.  O.  4,899,  holding  that 
It  Is  lawful  to  make  new  allegations  and  proofs,  on  leave,  in  ap- 
pellate courts. 

1  Wheat.  115-124,  4  L.  50,  PRESTON  v.  BROWDBR. 
Indian  lands  are  not  public  lands,  pp.  122-124. 

Cited  in  Danforth  v.  Thomas,  1  Wheat.  158,  4  U  60,  declaring 
that  mere  extinguishment  of  Indian  title  did  not  subject  land  to 
appropriation,  unless  expressly  authorized  by  legislature;  Danforth 
V.  Wear,  9  Wheat  677,  6  L.  189,  holding  statute  invalidating  sur- 
veys of  Indian  lands  does  not  affect  lands  without,  though  suri-eys 
run  into  Indian  land;  Gaines  v.  Hale,  26  Ark.  185,  holding  act  did 
not  extend  to  lands  then  in  possession  of  Indians;  Proffit  v.  Wil- 
Uams,  1  Yerg.  92,  holding  entry  on  prohibited  land  is  void;  Trott 
V.  M'Gavock,  1  Yerg.  479,  titles  acquired  contrary  to  statute  are 
declared  void. 

Oonatruction  of  statutes.—  Courts  recur  to  the  history  of  the  time 
when  it  was  passed,  p.  121. 

Rule  applied  in  the  following  cases,  construing  various  statutes: 
United  States  v.  Union  Pacific  R.  R.  Co..  91  U.  S.  79,  23  L.  228; 
Smith  V.  Townsend,  148  U.  S,  494,  37  L.  634,  13  S.  Ct  635;  Mis- 
souri &  Ohio  R.  R.  Co.  V.  Tennessee,  153  U.  S.  502,  38  L.  799,  14  S. 
Ct  973;  Tompkins  v.  Little  Rock,  etc.,  Ry.  Co.,  21  Fed.  376;  United 
States  V.  WUson,  58  Fed.  772;  Baring  v.  Brdman,  2  Fed.  Oas.  788; 
United  States  v.  Seeley,  27  Fed.  Cas.  1012;  Shorter  v.  Smith,  9  (ia! 
527.  construing  a  franchise;  dissenting  opinion,  Beebe  v.  The  State, 
6  Ind.  531,  construing  a  State  Constitution:  Canal  Co.  v.  Railroad 


683  Notes  on  U.  S.  Reports.  1  Wheat  125-155 

Go.,  4  Gill  &  J.  153;  dissenting  opinion,  Maxwell  v.  State,  40  Md. 
310;  Funk  v.  Railway  Co.,  61  Minn.  439,  52  Am.  St.  Rep.  Oil,  03 
N.  W.  1101,  where  statute  was  ambiguous;  Opinion  of  Justices,  6(i 
N.  H.  645,  33  AU.  1084;  Tafoya  v.  Garcia,  1  N.  Mex.  433;  Sandusky 
Oity  Bank  y.  Wilbor,  7  Ohio  St  408,  and  Galveston  t.  Menard,  23 
Tex.  897. 

1  Wheat  125-130,  4  L.  52,  THB  ASTREA. 

War. —  Interest  acquired  by  possession  in  war  is  divested  by  loss 
of  possession.  Accordingly  held  that  vessel  captured  by  one  priva- 
teer, retaken  by  enemy  and  captured  again  by  a  second  privateer, 
vests  in  the  latter,  pp.  127,  128. 

No  citations. 

1  Wheat  130-141,  4  L.  53,  MATSON  v.  HORD. 

Locating  land. —  In  locating  warrants  for  land,  it  should  be  so 
described  as  to  give  notice  to  and  be  identified  by  subsequent  ap- 
propriators,  p.  138. 

Cited  in  Patin  v.  Blaize,  19  La.  400,  holding  land  should  be  so 
described  as  to  notify  subsequent  appropriators;  and  McNeel  v. 
Herold,  11  Gratt  314,  holding  entry  calling  for  objects  of  general 
notoriety  will  be  supported. 

1  Wheat  141-151,  4  L.  56.  TAYLOR  v.  WALTON. 

Publio  lands. —  Entry  of  land,  to  be  valid,  must  be  certain, 
pp.  142,  143. 

Cited  in  Patin  v.  Blaize,  19  La.  400,  holding  land  should  be  so 
described  as  to  give  notice  to  subsequent  appropriators. 

1  Wheat  15i-155,  4  L.  58,  BARR  v.  LAPSLBY. 

SjMciflc  performance. —  Bill  for,  entertained  in  contract  for  {per- 
sonalty, but  dismissed  because  no  binding  agreement,  pp.  152-154. 

Cited  in  Express  Co.  v.  Railroad  Co.,  99  U.  S.  200,  25  L.  321,  dis- 
missing bni  where  there  was  a  power  of  revocation  in  contract; 
Carpenter  y.  Atherton,  25  CaL  571,  declaring  a  contract  relating 
to  personalty,  may  be  specifically  enforced  if  indispensable  to  Jus- 
tice; Kimball  v.  Morton,  5  N.  J.  Eq.  29,  43  Am.  Dec.  621,  decreeing 
execution  of  trust  of  personalty;  as  also  Merrill  v.  Merrill,  53  Wis. 
626,  10  N.  W.  686,  holding  same. 

Contract —  Proposal  made  by  letter,  with  request  that  acceptance 
be  communicated  to  A.  as  offeror's  agent,  and  A.  declines  to  accept 
because  not  authorised,  notice  of  acceptance  given  to  A.  does  not 
complete  contract,  pp.  153,  154. 
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1  Wheat  165-158,  4  L.  59,  DANFORTH  v.  THOMAS. 

Indiaii  lands  are  not  public  lands,  p.  158. 

Cited  in  Danforth  v.  Wear,  9  Wheat  676,  677.  6.  L.  189,  holding  stat- 
ute invalidating  surveys  of  Indian  lands,  does  not  affect  outside 
lands,  though  their  survey  runs  into  Indian  lands;  Rhode  Island  v. 
Massachusetts,  12  Pet  746,  9  L.  1269,  holding  Supreme  Court  has 
right  to  define  boundaries  of  a  State;  Gaines  v.  Hale,  26  Ark.  185, 
holding  act  d*d  not  extend  to  lands  then  in  possession  of  Indians; 
Doe  V.  A  valine,  8  Ind.  13,  defining  an  Indian;  Profllt  v.  Williams, 
1  Yerg.  92,  holding  entry  on  prohibited  land  void;  Trott  v.  McGavock, 
1  Yerg.  480,  declaring  title  acquired  contrary  to  statute  void.  Cited 
in  Willow  River  Club  v.  Wade,  76  N.  W.  274,  to  point  that  by  the 
Revolution,  sovereignty  and  public  lands  vested  in  the  several 
States. 

1  Wheat  159-170,  4  L.  60,  THE  ANTONIA  JOHANNA, 

Prise. —  Property  of  firm  in  trade  in  enemy's  country,  is  confiscable 
on  the  high  seas,  though  one  partner  has  neutral  domicile,  p.  168. 

Cited  in  Commercen,  2  Gall.  266,  F.  C.  3,055,  holding  provisions 
for  supplying  enemy  confiscable. 

Prize. —  In  case  of  capture  the  freight  must  be  charged  on  the 
whole  cargo,  both  that  condemned  and  that  not,  p.  1G9. 

1  Wheat  171-178,  4  L.  63,  THE  NEREID. 

Duties. —  Property  libelled  as  prize  sold,  and  proceeds  ordered 
restored  to  the  claimant,  is  liable  to  same  duties  as  if  voluntarily 
imported,  p.  178. 

Cited  erroneously  in  Ship  Panama,  Olcott,  347,  F.  C.  10,703. 

1  Wheat  179-207,  4  L.  65,  HEPBURN  v.  DUNLOP. 

Specific  performance  will  be  decreed  if  vendor  can  make  a  good 
title  at  any  time  before  decree,  p.  194. 

This  doctrine  is  affirmed  and  applied  in  the  following  citing  cases: 
Morgan  v.  Morgan,  2  Wheat  299,  4  L.  244,  refusing  specific  perform- 
ance where  vendor  could  not  make  good  title;  Galloway  y.  Finley, 
12  Pet  297,  9  L.  1092,  holding  vendee  may  enjoin  payment  of  pur- 
chase money  if  vendor  is  unable  to  make  title;  Kimball  v.  West,  15 
Wall.  379,  21  L.  96,  not  permitting  rescission,  where  vendor  at  time 
of  hearing  tendered  perfect  title;  Waterman  v.  Banks,  144  TJ.  S.  401, 
36  L.  482,  12  S.  Ct  648,  refusing  specific  performance,  where  con- 
tract did  not  convey  a  present  interest;  Warner  v.  Daniels,  1  Wood. 
&  M.  112,  F.  C.  17,181,  where  vendor  was  guilty  of  fraud,  and 
performance  refused;  Chrisman  v.  Partee,  38  Ark.  60,  allowing 
specific  performance  where  vendor  can  make  title  good;  McKay  y. 
Carrington,  1  McLean,  65,  F.  0.  8,841,  refusing  specific  performance. 
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where  vendor  delayed,  and  there  was  a  change  In  value;  Barnard  v. 
Lee,  d7  Mass.  94,  holding  bill  not  demurrable  on  ground  that  time 
was  of  the  essence  of  the  contract;  Bell  v.  Sternberg,  53  Kan.  574, 
36  Pac.  1059,  giving  vendor  reasonable  time  to  perfect  title;  Dresel 
v.  Jordan,  104  Mass.  416,  allowing  specific  performance  where  deed 
was  executed  before  any  indication  of  intent  on  part  of  other  party 
to  repudiate;  Klefer  v.  Rogers,  19  Minn.  43,  rescinding  contract, 
where  defendant  misrepresented;  Fletcher  v.  Wilson,  1  Smedes  & 
M.  889,  refusing  rescission  for  defective  title,  where  a  perfect  title 
may  be  had;  Seaver  y.  Hall,  50  Neb.  884,  70  N.  W.  375,  holding 
vendor  may  have  specific  performance  by  tendering  good  title  at 
any  time  before  decree;  Ewing  v.  Gordon,  49  N.  H.  462,  holding 
specific  performance  will  be  decreed,  though  there  has  been  laches, 
if  compensation  for  delay  can  be  given;  Conover  v.  Tindall,  20  N. 
J.  L.  517,  holding  plea,  that  at  time  of  covenant  "  plaintiff  had  no 
title,"  bad;  Rodman  v.  Zilley,  1  N.  J.  Eq.  327,  holding  time  may  be 
dispensed  with  if  not  of  the  essence  of  the  contract;  Oaliey  y.  Ck>ok, 
41  N.  J.  Eq.  363,  364,  7  Atl.  502,  503,  decreeing  specific  perform- 
ance, where  vendor  had  good  title  at  time  of  delivery;  as  also  in 
Seymour  v.  Delancy,  3  Cow.  519,  15  Am.  Dec.  284,  and  Fortune  v. 
Watkins,  94  N.  G.  316,  to  the  same  effect;  Long  v.  Perdue,  83  Pa.  St. 
218,  giving  party  specific  performance  if  he  malces  payment  within 
reasonable  time;  McKinney  v.  Jones,  55  Wis.  50,  12  N.  W.  381, 
holding  specific  performance  will  be  decreed,  if  vendor  can  make 
good  title  by  time  of  decree.  01  ted,  arguendo,  in  Kertz  v.  Dunlop, 
13  Ind.  281;  Warner  y.  Daniels,  1  Wood.  &  M.  114,  F.  0.  17,181,  In 
rescinding  contract,  proportionate  damages  for  residue  may  be  given, 
if  party  cannot  return  property  in  good  condition. 

Distinguished  in  Smith  v.  Shorter,  6  Ga.  471,  permitting  rescission 
where  defendant  was  guilty  of  fraud. 

Eqtiity  Is  without  jurisdiction  to  relieve,  for  breach  of  contract, 
where  there  is  an  adequate  remedy  at  law,  p.  197. 

Cited  and  principle  applied  in  Baker  v.  Biddle,  Bald.  408,  420, 
F.  0.  764,  holding  equity  has  no  jurisdiction  where  there  is  plain 
and  adequate  remedy  at  law;  as  also  in  Pierpont  v.  Fowle,  2  Wood 
&  M.  29,  F.  0.  11,152;  Miller  v.  Miller,  47  Minn.  551,  50  N.  W.  614, 
holding  vendee's  remedy  for  defect  in  title  is  an  action  on  the 
covenants;  Curtis  v.  Blair,  26  Miss.  327,  59  Am.  Dec.  262,  refusing 
to  interfere  where  damages  would  be  adequate  redress.  Cited, 
arguendo,  in  Davis  y.  Tileston,  6  How.  120,  12  L.  369. 

Equity,  having  obtained  jurisdiction  of  principal  question,  will 
proceed  to  make  such  other  decree  as  justice  may  require,  p.  197. 

Cited  and  doctrine  applied  in  Pierpont  v.  Fowle,  2  Wood.  &  M.  30, 
F.  C.  11,152,  holding  that  if  case  is  commenced  in  equity,  court  will 
finish  it  there  on  matters  concurrent  at  law;  Foster  v.  Swasey,  2 
Wood.  &  M.  221,  F.  C.  4,984,  continuing  proceeding  once  properly 
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bojOiUf  l8  proper  for  chancery  as  well  as  law;  Garmichael  y.  Adams, 
91  Tnd.  527,  holding  equity  having  acquired  jurisdiction  of  fore- 
closure, had  right  to  treat  case  as  one  of  exclusive  equity  Juris- 
diction; Brady  v.  McCosker,  1  N.  Y.  217,  holding,  if  there  is  an 
impediment  preventing  recovery  at  law,  a  bill  in  equity  will  be 
entertained  to  have  bill  declared  void;  Holmes  v.  Fresh,  9  Mo.  (213) 
214,  under  prayer  for  general  relief,  court  will  grant  such  relief  as 
allegations  and  proofs  warrant  Cited  approvingly  in  Baker  v. 
Biddle,  Bald.  409,  416.  P.  O.  764. 

Action  a  bar.—  Dismissal  of  first  bill  for  specific  performance,  a 
bar  to  second,  p.  195. 

Distinguished  in  State  v.  Torinus.  28  Minn.  184,  9  N.  W.  729. 
where  causes  of  action  were  distinct,  though  arising  from  same 
subject-matter;  Burton  v.  Burton,  58  Vt  421,  5  Atl.  284,  holding 
decree  dismissing  libel  without  prejudice  not  a  bar. 

Sale.— Where  sale  is  to  pay  debt  of  vendor  to  vendee,  vendor 
must  pay  interest  until  he  makes  good  title  and  account  for  rents 
and  profits,  pp.  202-206. 

Oited  to  this  point  in  Stevenson  v.  Maxwell,  2  Sandf.  Oh.  279, 
holding  purchaser  not  liable  for  interest  until  after  tender  of  deed. 

Vendor  and  vendee  —  Fraud.— An  honestly-stated  mistaken 
opinion  as  to  value  of  land,  unaccompanied  by  assertion  or  state- 
ment untrue  in  fact,  is  not  a  fraudulent  misrepresentation,  p.  189. 

Cited  to  this  point  in  Person  v.  Sanger,  1  Wood.  &  M.  146,  P.  O. 
4,752,  holding  party  must  appear  conusant  of  fraud,  or  to  have 
profited  by  it;  Hershey  y.  Keembortz.  6  Pa.  St  132,  it  is  not  neces- 
sary that  party  should  disclose  his  suspicions  of  existing  deficiency. 

Vendor  and  vendee.—  Inability  to  give  good  title  at  time  of 
decree,  though  ground  for  refusing  specific  performance  in  equity, 
does  not  authorize  decree  of  rescission,  where  there  is  adequate 
legal  remedy  for  breach,  pp.  196-198. 

Vend/>r  and  vendee.— Alienage  of  vendee  is  not  ground  for 
rescission  of  contract  of  sale  in  equity,  p.  198. 

1  Wheat  208-215,  4  L.  73,  ST.  JOZB  INDIANO. 

Agency.— When  foreign  agent  buys  on  his  own  credit,  property  Is 
not  divested  from  him,  until  some  distinct  act  of  appropriation  to 
the  princlpars  use,  p.  212. 

--^ed  to  this  point  in  Berwind  v.  Schultz,  25  Ped.  919,  holding 
m)eiitint  did  not  sell  goods  on  agent's  credit  exclusively,  and  could 
resor^to  principal;  The  Suliote,  23  Ped.  924,  holding  that  by  English 
law  crf<llt  of  a  foreign  principal  is  not  presumptively  pledged  by 
resident  x*«^^t  I  Treadwell  v.  Anglo-American  Packing  Co.,  13  Fed. 
24,  holdiPS  title  of  goods  given  to  carrier  to  be  delivered  on  per- 


687  •  Notes  on  U.  S.  Reports.  1  Wheat  215-218 

formance  of  condition  is  In  shipper;  also  Jones  v.  Brewer,  79  Ala. 
549,  holding  title  remained  in  shipper,  where  he  tools  bill  of  lading 
in  his  own  name,  attached  draft  and  Indorsed  it  to  freight  agent 
with  instructions  to  deliver  to'bearer. 

Distinguished  in  The  Amy  Warwick,  2  Sprague,  156,  F.  O.  843, 
where  title  was  in  neutral. 

Prize.—  Foreign  agent  buying  on  his  own  credit  and  consigning 
goods  to  his  own  house,  to  be  delivered  to  his  principal  upon  certain 
conditions,  retains  title  to  the  goods  which  are  at  his  risk, 
pp.  211-215. 

Miscellaneous  citations.— Oited  in  Newhall  v.  Vargas,  15  Me. 
822,  83  Am.  Dec.  621,  citing  from  note  that  Napoleonic  code  adopts 
a  principle  similar  to  common  law  upon  stoppage  in  transitu. 

1  Wheat  215-218,  4  L.  74,  RENNER  v.  MARSHALL. 

Abatement.— Commencement  of  subsequent  suit  for  same  cause 
In  court  of  another  State  cannot  be  pleaded  in  abatement,  p.  217. 

Oited  and  rule  applied  in  Wallace  v.  McGonnell,  13  Pet  151,  10 
L.  102,  holding  same  as  to  subsequent  proceedings  in  attachment; 
Pratt  V.  Burr,  5  Biss.  54,  F.  C.  11,373,  paying  judgment  in  subse- 
quent suit  is  no  defense  to  maker  of  note;  Campbell  v.  Emerson, 

2  McLean,  81,  F.  C.  2,357,  holding  same  as  to  subsequent  attach- 
ment; Cohen  v.  Solomon,  66  Fed.  414,  holding  subsequent  proceed- 
ings In  a  State  court  void;  Zurcher  v.  Magee,  2  Ala.  255,  holding 
garnishment  of  Judgment  of  no  effect;  Steamboat  Farmer  v.  Mc- 
Graw,  31  Ala.  664,  holding  recovery  by  bailee  in  suit  commenced 
after  the  suit  by  general  owner  will  not  bar  it;  Humphries  v. 
Dawson,  88  Ala.  204,  holding  priority  and  not  pendency  of  another 
action  is  available  under  plea  of  abatement;  Trowbridge  v.  Means, 
5  Ark.  139,  39  Am.  Dec.  371,  holding  Judgment  debtor  not  subject 
to  garnishment;  Hailman  v.  Buckmaster,  3  Glim.  500,  holding  de- 
fendant may  plead  in  abatement,  pendency  of  writ  of  error,  sued 
out  previous  to  such  suit;  Smock  v.  Graham,  1  Blackf.  315,  n.,  hold- 
ing pendency  of  subsequent  suit  cannot  be  pleaded  in  abatement; 
as  also  in  Sherwood  v.  Hammond,  4  Blackf.  504,  and  Rlzer  v. 
Gllpatrick,  16  Kan.  568,  to  the  same  effect;  Rogers  v.  Odell,  39  N. 
H.  457,  holding  Massachusetts  Judgment  rendered  during  pendency 
of  suit  may  be  pleaded  in  bar;  Nicholl  v.  Mason,  21  Wend.  341, 
holding  suit  cannot  be  abated  by  plea  of  second  action  afterwards 
commenced;  as  also  in  Wood  v.  Lake,  13  Wis.  91;  Hamlll  v.  Peck, 
52  Pac.  217,  holding  Judgment  debt  not  subject  to  garnishment  by 
process  from  another  court  See  note,  84  Am.  Dec.  454,  on  general 
subject,  collecting  authorities. 

Distinguished  in.  Union  Pac.  Ry.  Co.  v.  Baker,  5  Kan.  App.  258, 
47  Pac.  564,  allowing  plea  of  Judgment  rendered  in  another  suit 
In  another  State. 
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Practice.— If  matter  in  abatement  is  pleaded  puis  darrein  con- 
tinuance, judgment,  if  against  defendant,  is  peremptory,  p.  218. 

Cited  to  this  point  in  McKeen  v.  Parker,  51  Me.  392,  holding  same. 

DamageB.—  Judgment  for,  may  be  entered  by  court  without  writ 
of  inquiry,  where  sum  is  certain,  p.  218. 

Rule  applied  In  following  cases:  Aurora  v.  West,  7  Wall,  104,  19 
L.  50;  McLain  v.  Rutherford,  Hemp.  48,  F.  C.  8,868a;  People  v. 
Board  of  Supervisors,  125  111.  21,  17  N.  E.  152;  Tannehill  v.  Thomas, 
1  Blackf.  145,  n.,  and  Price  v.  Dearborn,  34  N.  H.  485. 

1  Wheat  219-232,  4  L.  75,  MOtlEAN  v.  INSURANC]^  CO. 

Marine  insurance.— Insurer  on  memorandum  articles  is  only 
liable  for  a  total  loss,  which  can  never  happen  where  part  of 
cargo  reaches  destination,  pp.  224-226. 

Cited  and  principle  applied  in  Hugg  y.  Insurance  Co.,  7  How. 
GOO,  12  L.  838,  holding  there  must  be  a  destruction  In  specie  of 
entire  cargo;  Insurance  Co.  v.  Fogarty,  19  Wall.  643,  22  L.  218, 
holding  a  destruction  in  specie  to  be  a  total  loss;  Humphreys  v. 
Insurance  Co.,  3  Mason,  443,  F.  O.  6,871,  deciding  there  could  be 
no  recovery,  where  loss  was  not  total;  Robinson  v.  Insurance  Co., 
3  Sumn.  224,  F.  C.  11,949,  leaving  (juestion  whether  there  was  a 
total  loss  to  Jury;  Washburn  v.  Insurance  Co.,  82  Fed.  297,  holding 
underwriters  not  liable  for  constructive  total  loss;  Poole  v.  Insur- 
ance Co.,  14  Conn.  60,  holding  Insurers  liable  if  goods  cannot  reach 
port  of  destination;  Brooke  v.  Insurance  Co.,  4  Mart.  (La.)  (N.  S.) 
641,  642,  646,  holding  insurers  liable  only  for  total  loss;  Brooke  v. 
Insurance  Co.,  5  Mart  (La.)  (N.  S.)  536,  541,  excluding  constructive 
total  loss;  Aranzamendl  v.  Insurance  Co.,  2  La.  435,  436,  22  Am. 
Dec.  139,  140;  Skinner  v.  Insurance  Co.,  19  La.  276,  and  Gould  v. 
Insurance  O).,  20  La.  Ann.  261,  all  holding  insured  cannot  recover 
for  memorandum  articles  unless  there  has  been  a  total  loss;  as  also 
in  Wads  worth  v.  Insurance  Co.,  4  Wend.  40,  to  the  same  eflFect;  ' 
Wallerstein  v.  Insurance  Co.,  44  N.  Y.  219,  220,  221,  4  Am.  Rep. 
668,  669,  671,  allowing  recovery  where  there  was  a  total  loss  of 
value;  Chadsey  v.  Guion,  97  N.  Y.  337,  338,  holding  same  as  main 
case;  also  Wain  v.  Thompson,  9  Serg.  &  R.  120,  11  Am.  Dec.  677. 
Cited  approvingly  in  Woodslde  v.  Insurance  Co.,  84  Fed.  2&4;  Her- 
nandez V.  Insurance  Co.,  6  Blatchf.  324,  F.  C.  6,415;  Mayo  v.  In- 
surance Co.,  152  Mass.  176,  23  Am.  St  Rep.  817,  25  N.  E.  81,  but 
without  particular  application  of  the  principle. 

Distinguished  in  Pearse  v.  Steamship  Co.,  24  Fed.  287,  refusing  to 
apply  rule  to  common  carriers;  Heebner  v.  Insurance  Co.,  10  Grav. 
136,  69  Am.  Dec.  310,  holding  It  is  only  applicable  to  memorandum 
articles. 

Marine  insurance.— Where  part  of  shipwrecked  cargo  of  com  is 
landed,  dried,  forwarded  to  destination,  and  sold  at  one-quarter 
price,  this  is  not  a  total  loss,  p.  227. 
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1  Wheat  233-237,  4  L.  79,  WELCH  v.  MANDEVILLB. 

ABsicH^ment  of  choses  in  action  are  valid  at  common  law,  and 
assignee  can  sue  in  name  of  assignor,  pp.  236,  237,  note. 

The  following  citations  rely  upon  the  holding  of  the  principal 
case:  Brush  Electric  Co.  v.  California,  etc..  Co.,  52  Fed.  960,  7 
U.  S.  App.  409,  holding  licensee  of  patent  can  join  licensor  as  party 
plaintiff;  Buckner  v.  Greenwood,  6  Ark.  206,  holding,  under  statute, 
assignee  can  sue  in  his  own  name;  Price  v.  Bradford,  5  Ga.  366; 
Robinson  v.  Schley,  6  Ga.  523,  holding  assignee  of  Judgment  may 
sue  in  name  of  plaintiff;  Blackerby  v.  Holton,  5  Dana  (Ky.),  522, 
holding  equity  will  enforce  an  assignment  as  a  trust;  Pitts  v. 
Holmes,  10  Cush.  96,  holding  assignee  of  chose  in  action  can  sue 
in  name  of  assignor  with  his  consent;  Scott  v.  Metcalf,  13  S.  &  M. 
567,  declaring  that  at  law  assignee  was  forced  to  sue  in  name  of 
assignor;  also  Anderson  v.  Williams,  24  Miss.  686,  holding  party  with 
equitable  title  must  sue  in  name  of  one  having  legal  title;  Belton 
V.  Gibbon,  12  N.  J.  L.  77,  holding  assignee  may  sue  in  name  of 
assignor;  Davenport  v.  Elizabeth,  43  N.  J.  L.  151,  holding  assignee 
suing  in  name  of  assignor,  liable  for  costs;  Otis  v.  Adams,  56  N.  J. 
L.  40,  27  Atl.  1093,  holding  statute  does  not  make  assignable  a 
part  of  a  chose  in  action,  so  assignee  of  such  part  oan  sue  in  his  own 
name,  at  law;  Melick  v.  Melick,  17  N.  J.  Eq.  159,  allowing  party 
beneficially  interested  to  conduct  suit  in  name  of  executor;  Freund 
V.  Bank,  76  N.  Y.  356,  holding,  under  code,  if  assignee  acquires  the 
whole  interest  he  may  sue  in  his  own  name;  Green  v.  Insurance 
Co.,  84  N.  Y.  575,  holding  real  plaintiff  could  sue  on  Judgment  re- 
covered in  name  of  assignor;  Rollison  v.  Hope,  18  Tex.  451,  holding 
if  debtor  have  notice  of  assignment  and  promises  to  pay  assignee, 
latter  may  sue  in  his  own  name;  Cronin  v.  Patrick  Co.,  89  Fed.  83, 
involving  negotiability  of  county  bonds. 

Assignment  —  Dismissal. —  Nominal  plaintiff  suing  for  his  as- 
signee cannot  by  collusive  dismissal  of  suit  bar  subsequent  suit  for 
same  cause  of  action,  p.  236. 

Cited  in  Mandeville  v.  Welch,  5  Wheat  283,  5  L.  90,  affirming  rule; 
Cronin  v.  Patrick  Co.,  4  Hughes,  532,  89  Fed.  83,  holding  assignee 
of  bond  takes  subject  to  equities;  Hazclton  v.  Railway  Co.,  72  Fed. 
328,  allowing  purchaser  of  contract  being  sued  on,  to  have  benefit  of 
previous  proceedings;  Wagner  v.  National,  etc.,  Ins.  Co.,  90  Fed.  402, 
collecting  authorities,  allowing  plea  of  fraudulent  dismissal  to  be 
set  up  in  replication;  Brown  v.  Insurance  Co.,  4  Fed.  Cas.  382,  hold- 
ing Judgment  should  be  rendered  on  verdict,  though  as  against 
Qominal  plaintiff  action  Is  barred;  Chlsolm  v.  Newton,  1  Ala.  372, 
rejecting  evidence  of  admissions  of  nominal  plaintiff;  Cunningham  v. 
Carpenter,  10  Ala.  112,  permission  of  partner  to  dismiss  his  unascer- 
tained Interest,  amounts  to  nothing;  Chapman  v.  Shattuck,  3  Gilm. 
52,  holding  any  compromise,  between  original  parties  after  notice 
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of  assignment,  is  void;  Hackett  v.  Martin,  8  Me.  80,  after  assign- 
ment, no  subsequent  act  of  assignor  can  control;  as  also  Matthews 
V.  Houghton,  10  Me.  421,  to  the  same  effect;  Whiting  v.  Insurance 
Co.,  15  Md.  315,  holding  payment  of  debt  by  stranger,  without 
debtor's  consent,  will  not  discharge  him;  Anderson  v.  Miller,  7  S. 
&  M.  590,  holding  nominal  plaintiff  cannot  discharge  an  action; 
Cameron  v.  Little,  13  N.  H.  26,  holding  assignor  cannot  discontinue 
action  brought  in  his  name;  Sloan  v.  Sommers,  14  N.  J.  L.  512,  not 
permitting  nominal  plaintiff  to  release  action;  Wilson  v.  Stillwell, 
14  Ohio  St.  471,  holding  surety  by  agreement  with  nominal  plain- 
tiflP,  cannot  obtain  satisfaction  of  judgment,  without  payment  in 
fuU;  GauUagher  v.  Caldwell,  22  Pa.  St  302,  60  Am.  Dec.  85,  up- 
holding release  obtained  from  nominal  plaintiflF,  defendant  having 
no  notice  of  the  assignment;  McFadin  v.  McGreal,  25  Tex.  80,  hold- 
ing no  recovery  can  be  had  against  nominal  plaintiff:  Strong  v. 
Strong,  2  Aikens,  378,  holding  nominal  plaintiff  cannot  fraudulently 
discharge  suit. 

Distinguished  In  Kansas  City  v.  Morgan,  76  Fed.  435,  47  U.  S. 
App.  1,  holding  Judgment  obtained  fraudulently  by  plaintiflTs  father, 
could  not  be  collaterally  attacked;  Koch  v.  Lyon,  82  Mich.  516,  46 
N.  W.  780,  admitting  declaration  of  assignor  made  after  assignment 
which  was  not  for  value. 

Assignments. —  Courts  of  law  afford  assignments  every  protec- 
tion, p.  236. 

Cited  to  this  point  in  liamkin  v.  Phillips,  9  Port.  102,  applying 
equitable  principles  to  assignments;  Walters  v.  Whltlock,  9  Fla.  102. 
76  Am.  Dec.  613,  holding  courts*  will  recognize  an  assignment  for 
benefit  of  creditors,  if  valid  in  State  where  made;  Pass  v.  McRea, 
36  Miss.  149,  that  court  of  law  will  protect  Interest  of  assignee; 
Andrews  v.  Bank,  77  Md.  28,  25  Atl.  917,  holding  no  appeal  lies  from 
denial  of  motion  of  equitable  defendant  to  strike  out  order  of 
dismissal. 

Miscellaneous.—  Cited  in  the  following  cases,  referring  more  sped- 
flcally  to  same  case  in  6  Wheat.  277,  5  L.  87;  Palmer  v.  Merrill,  6 
Cush.  287,  52  Am.  Dec.  785;  James  v.  Newton,  142  Mass.  376,  56 
Am.  Rep.  698,  8  N.  E.  126,  and  Morton  v.  Naylor,  1  Hill,  585.  Cited 
erroneously  in  Hudson  v.  Weir,  29  Ala.  299. 

1  Wheat  238-261,  4  L.  80,  L'INVINCIBLE. 

Prize. —  Courts  of  capturing  power  have  exclusive  cognizance  of 
prize  questions,  p.  254. 

Cited  to  this  point  in  Hallett  v.  Lamothe,  3  Murphy  (N.  C),  297. 

Distinguished  in  The  Estrella,  4  Wheat  307,  4  L.  577,  holding 
where  capture  is  brought  infra  prsesidia  of  a  neutral  power,  that 
power  has  right  to  inquire  if  its  neutrality  has  been  violated;  as 
also  in  The  Santissima  Trinidad,  7  Wheat  351,  5  L.  471;  to  the 
same  effect,  In  re  Fassett,  142  U.  S.  485,  35  L.  1089,  12  S.  Ct  298. 


691  Notes  on  U.  S.  ReporU.  1  Wheat  261-291 

Admiralty  Jurisdiction.—  Every  violent  dispossession  of  property 
on  the  ocean  is  prima  facie  a  maritime  tort  and  a  subject  of  admi« 
ralty  Jurisdiction,  p.  257. 

Cited  and  rule  applied  in  N.  J.  Nav.  Co.  v.  Bantc,  6  How.  432,  12 
L.  503,  holding  admiralty  has  jurisdiction  of  action  against  carrier 
for  goods,  where  vessel  was  burned  in  port;  In  re  Fassett,  142  U.  S. 
485,  35  L.  1089,  12  S.  Ct.  298,  holding  subject-matter  of  the  libel 
was  a  marine  tort,  cognizable  by  District  Court;  Sloop  Martha  Anne, 
Olcott  21,  F.  C.  9,146,  holding  detention  of  vessel  for  executing  such 
process,  was  a  maritime  tort  Cited  in  Schooner  Tilton,  5  Mason, 
471,  F.  C.  14,054,  without  particular  application. 

Admiralty.— Foreign  privateer  captured  by  American  privateer 
and  libelled  for  salvage,  cannot  be  proceeded  against  by  third 
persons  for  prior  tortious  acts,  pp.  253,  254. 

Miscellaneous  citations.— Cited  in  Ship  Adolph,  1  Curt  89,  F.  O. 
86,  to  point  that  foreign  consul  can  petition  court  to  have  proceeds 
paid  into  registry  where  his  countrymen  were  interested  in  property 
sold  for  salvage;  Taylor  v.  Brlgham,  3  Woods,  379,  F.  C.  13,781.  to 
the  point  that  owners  of  ship  are  liable  for  misconduct  of  master 
and  crew. 

1  Wheat  261-278,  4  L.  86,  THE  EDWARD. 

Admiralty  practice.—  The  Circuit  Court  may  on  appeal  allow  an 
information  to  be  amended,  p.  264. 

Cited  as  a  precedent  in  following  cases,  affirming  and  following 
this  rule:  The  Sarah,  8  Wheat  397,  5  L.  645;  Oarland  v.  Davis,  4 
Pow.  154,  11  L.  918;  New  Jersey  L.  N.  Co.  v.  Banlc,  6  How.  434,  12 
L.  604;  Richmond  v.  Copper  Co.,  2  Low.  317,  F.  O.  11,800;  Anony- 
mous, 1  Gall.  22,  F.  C.  444;  Folger  v.  Robert  6.  Shaw,  2  Wood.  & 
M.  540,  F.  C.  4,899;  Walsh  v.  United  States,  3  Wood.  &  M.  348,  F.  a 
17,116;  The  Meteor,  17  Fed.  Cas.  184,  and  United  States  v.  Three 
Hundred  and  Ninety-six  Barrels,  28  Fed.  Cas.  122. 

1  Wheat  279-291,  4  L.  91,  MUTUAL  ASSURANCE  SOCIETY  v. 
WATTS. 

Statutes.—  Federal  courts  will  conform  their  decisions  to  those  of 
State  courts  on  the  local  laws,  p.  290. 

Principle  approved  and  followed  in  Derby  v.  Jacques,  1  CliflF.  439, 
F.  C.  3,817,  holding  that  a  Judgment  in  a  writ  of  right  recovered  in 
State  court  after  writ  was  abolished  by  statute  not  a  bar  to  writ 
In  Federal  court;  Mitchell  v.  Lippincott,  2  Woods,  473,  F.  0.  9,665, 
holding  Federal  court  bound  by  later  decisions  of  State  courts; 
Prentice  v.  Zane,  19  Fed.  Cas.  1271,  following  State  court's  con- 
struction of  State  statute;  Bloodgood  v.  Grasey,  31  Ala.  589,  holding 
decision  of  State  court  to  be  authoritative  exposition  of  its  statutes; 
Yonley  y.  Lavender,  27  Ark.  264,  holding  that  one  having  Judgment 
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in  Federal  court  against  administrator  is  remitted  to  court  of  pro- 
bate to  receive  pro  rata;  Hiller  y.  Shattuck,  1  FUpp.  274,  F.  0.  6,504 
conforming  to  local  land  law. 

Insurance.— Virginia  statute  as  to  assessments  in  mutual  insur* 
ance  company  construed. 

Distinguished  in  Mutual  Ass.  Soc.  y.  Faxon,  6  Wheat  606,  5  L. 
342,  a  case  under  the  same  statute. 

1  Wheat  292-298,  4  L.  94,  WALDEN  y.  GRATZ. 

Statute  of  limitations  as  to  adverse  possession  once  started  does 
not  stop  by  reason  of  subsequent  disabilities,  p.  296. 

Rule  applied  in  Harris  y.  McGovem,  99  U.  S.  168,  25  L.  319» 
affirming  2  Sawy.  518,  F.  C.  6,125;  McDonald  v.  Hovey,  110  U.  S. 
<?23,  28  L.  270,  4  S.  Ct  143;  Bauserman  v.  Blunt,  147  U.  S.  657, 
37  L.  320,  13  S.  Ct  470,  and  Doe  ex  dem.  Caldwell  v.  Thorp,  8  Ala. 
258,  260,  all  holding  similarly;  Wyn  v.  Lee,  5  Ga.  227,  holding  re- 
moval of  defendant  from  State  does  not  stop  statute;  Kendal  y» 
Slaughter,  1  A.  K.  Marsh.  380,  construing  act  giving  feme  covert 
three  years  after  disability  removed,  not  to  apply  unless  she  were 
covert  when  right  accrued;  dissenting  opinion.  South  v.  Thomas,  7 
T.  B.  Mon.  73,  86,  87,  majority  holding  on  casting  descent  upon 
minors,  statute  ceases  running;  De  Mill  v.  Moffat,  49  Mich.  130,  13 
N.  W.  389,  holding  statute  in  ejectment  not  arrested  by  devolution 
of  estate;  Oilman  v.  Cutts,  23  N.  H.  382,  holding,  under  statute* 
statute  ceases  to  run  during  absence  from  the  State;  De  Kay  y. 
Darrah,  14  N.  J.  L.  294,  holding  death  does  not  suspend  the  statute; 
Clarke  v.  Cross,  2  R.  I.  449,  holding  disabilities  must  exist  at  com- 
mencement of  the  adverse  possession;  Faysoux  v.  Prather,  1  Nott 
&  McC.  300,  302,  9  Am.  Dec.  094,  696,  holding  subsequent  disability 
does  not  stop  statute;  McAuliff  v.  Partcer,  10  Wash.  146,  38  Pac.  746, 
holding  subsequent  death  of  party  will  not  stop  statute. 

Adverse  possession.— Under  champerty  act  of  Kentucky,  deed  will 
pass  title  to  land  notwithstanding  adverse  possession,  p.  296. 

Cited  to  this  point  in  Conn's  Heirs  v.  Manifee,  2  A.  K.  Marsh.  398, 
12  Am.  Dec.  420,  holding  same  under  similar  facts;  Aldridge  v. 
Kincaid,  2  Litt.  (Ky.)  394,  holding  after-acquired  title  inures  to  the 
use  of  vendee;  Jackson  v.  TVinn,  4  Litt  (Ky.)  326,  holding  legislature 
has  power  to  change  mode  of  conveyancing  land. 

Statute  of  limitations.—  Kentucky  statute  is  similar  to  the  Eng- 
lish, and  adverse  possession  under  survey  previous  to  grant  may  be 
connected  with  subsequent  possession,  p.  296. 

1  Wheat.  298-300.  4  L.  95,  THE  HARRISON. 

Admiralty  practice.—  If  national  character  of  property  is  am- 
biguous, and  no  claim  is  made,  final  condemnation  is  postponed  for 
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year  and  a  day,  when  property  will  be  condemned  to  the  captors 
if  no  claimant  appears,  p.  2d9. 

Cited  in  Read  v.  Martin,  9  Port.  185,  holding  one  interested  may 
come  within  a  year  from  time  of  decree  rendered  in  admiralty  by 
default,  and  be  admitted  to  defend  on  condition. 

Distinguished  in  The  Falcon,  Blatchf.  Pr.  54,  P.  0.  4,616,  where 
there  was  no  ambiguity  as  to  nationality  of  vessel. 

Prize.—  Supreme  Court  has  no  original  jurisdiction  in  prize  cases, 
and  claim  cannot  be  interposed  there  for  the  first  time,  p.  300. 

Cited  and  followed  in  The  William  Bagaley,  6  Wall.  412,  18  L.  591. 
Miscellaneous    citations.— Cited  incidentally,  dissenting    opinion, 
Ferris  v.  Coover,  11  Cal.  182. 

1  Wheat  300-304,  4  L.  96,  HARDEN  v.  FISHER. 

Practice.— Where  findings  of  special  verdict  are  insufficient, 
appellate  court  is  unable  to  give  Judgment  for  either  party,  p.  304. 

Rule  applied  in  Saltonstall  v.  Birtwell,  150  U.  S.  420,  37  L.  1129, 
14  S.  Ct  170. 

Treaty.- To  avail  themselves  of  protection  of  treaty  provisions, 
parties  must  show  that  title  to  land  was  in  them  or  their  ancestors 
at  time  treaty  was  made,  p.  301. 

Rule  applied  in  Orr  v.  Hodgson,  4  Wheat  464,  4  L.  616,  holding 
party's  title  confirmed  free  from  taint  of  alienage;  Hughes  v.  Bd- 
w^ards,  9  Wheat.  496,  6  L.  144,  holding  alien  mortgagee  may  main- 
tain bill  for  sale  of  land;  Orser  v.  Hoag.  3  Hill,  85,  holding  no  claim 
to  lands  can  be  established  in  virtue  of  a  treaty  where  claimant's 
ancestor  died  before  treaty  was  signed;  Munro  v.  Merchant,  28 
N.  Y.  36,  holding  an  ante-natus  could  inherit  from  an  alien  father 
by  virtue  of  treaties.  Cited,  arguendo,  in  Pollard  v.  Kibbe,  14  Pet 
413,  10  li.  519. 


1  Wheat  304-382  Notes  on  U.  S.  Reports.  604 

1  Wheat  304-382,  4  L.  97,  MARTIN  v.  HUNTER. 

VAOS. 

United  States  has  only  powers  given  by  Constitution • 004 

Legislation  necessary  to  enable  Federal  courts  to  exercise  their  jurisdiction ....  094 

Constitution  was  establ  ished  b  7  t h e  peop le •  686 

Constitution  d »ls  in  general  language ••..» 095 

Constitution  should  have  reasonable  construction •  •  •  095 

Congress  cannot  vest  judicial  power  in  other  than  Federal  tribunals 096 

Federal  jurisdiction  is  in  some  cases  exclusive,  and  in  others  may  be  made  so. .  •  006 

Powers  of  Congress  as  to  removal  of  causes • 006 

Federal  judicial  power  designed  for  beneilt  of  all  the  people OPS 

A  case  is  a  contested  question .....: 099 

Contemporaneous  exposition  and  acquiescence  as  rule  of  construction 099 

Judiciary  act  authorizing  writ  of  error  from  Federal  to  State  Supreme  Court  is 

valid TOO 

Supreme  Courtis  jurisdiction  to  review  State  decision  adverse  to  claim  founded 

entreaty 701 

Remedy  where  inferior  court  fails  to  obey  mandate fOl 

Court  will  onl»  decide  questions  which  arise. •••  701 

Record  need  not  aver  that  treaty  or  law  is  drawn  in  question 701 

Points  decided  on  ilrst  appeal  not  to  be  raised  on  second 7QS 

Practice  where  judge  issuing  citation  for  writ  of  error  fails  to  take  the  required 

bond 708 

Writ  of  error,  what  a  sufficient  return  of 708 

Federal  government  supreme  within  its  powers ••  704 

Act  of  court  without  jurisdiction  is  void 704 

Alien  can  take  by  devise • ••••  704 

Treaty  is  supreme  law • 704 

Constitutional  law.— United  States  has  only  those  powers  given 
by  the  Ck)nstitutlon,  p.  326. 

This  principle  Is  reaffirmed  and  applied  in  the  following  citing 
cases:  United  States  y.  Harris,  106  U.  S.  636,  27  L.  292,  1  S.  Gt  606, 
holding  statute  passed  without  constitutional  authority  invalid;  In 
re  Barry,  136  U.  S.  605,  34  L.  506,  42  Fed.  119,  F.  C.  1,059.  holding 
District  Court  without  common-law  Jurisdiction;  United  States  v. 
Boyer,  85  Fed.  429,  holding  law  for  inspection  of  slaughter-houses 
unconstitutional;  In  re  Klein,  14  Fed.  Cas.  723,  declaring  bankrupt 
act  discharging  debtor  from  debts  contracted  before  its  passage  un- 
constitutional; Russell  V.  Forty  Bales  Cotton,  21  Fed.  Cas.  44, 
holding  United  States  not  entitled  to  derelict  as  against  salvors; 
Hawkins  v.  Filkins,  24  Ark.  300,  declaring  United  States  derives  its 
authority  from  the  Constitution;  Beavins'  Petition,  33  N.  H.  94, 
holding  congress  has  exclusive  Jurisdiction  of  naturalization;  Draper 
V.  Gorman,  8  Leigh  (Ya.),  633,  holding  congress  has  no  power  to 
make  Judgment  of  District  of  Columbia  a  domestic  Judgment;  In 
re  Booth,  3  Wis.  125,  holding  fugitive  slave  law  unconstitutional; 
In  re  Booth  v.  Ry craft,  3  Wis.  194,  in  exercising  delegated  power 
Federal  courts  must  affirmatively  show  Jurisdiction.  Cited,  argu- 
endo, in  The  Martha  Washington,  3  Ware,  251,  F.  0.  9,148. 

Constitutional  law.— Legislation  is  necessary  to  enable  Federal 
courts  to  exercise  powers  given  by  the  Constitution,  p.  827* 
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Cited  in  dissenting  opinion,  Ex  parte  Crane,  5  Pet.  202,  8  L.  97, 
majority  holding  this  court  could,  by  mandamus,  force  circuit  judge 
to  sign  bill  of  exceptions;  Rhode  Island  v.  Massachusetts,  12  Pet. 
721,  9  L.  1259,  holding,  under  act,  this  court  has  jurisdiction  of 
boundary  questions,  States  being  parties;  dissenting  opinion.  Prigg 
V.  Pennsylvania,  16  Pet.  665,  669,  10  L.  1107,  1109,  majority  holding 
law  concerning  extradition  of  slaves  constitutional;  State  Lottery 
Co.  V.  Fitzpatrick,  3  Woods,  240,  F.  C.  8,541,  and  Baker  v.  Biddlev 
1  Bald.  403,  406,  F.  C.  764,  holding  jurisdiction  of  court  enlarged 
by  congressional  act;  United  States  v.  New  Bedford  Bridge  Co.,  1 
Wood.  &  M.  455,  F.  C.  15,867,  holding  the  Circuit  Court  has  no  power 
to  punish  crime  unless  authorized  by  some  law  or  treaty;  Citizens' 
Ry.  Co.  V.  Railway  Co.,  56  Fed.  747,  holding  Circuit  Court,  under 
act  of  congress,  had  jurisdiction  of  alleged  impairment  of  contract; 
Shearman  v.  Bingham,  3  Cliff.  560,  F.  C.  12,762,  holding  congress 
cannot  confer  jurisdiction  on  State  courts,  which  belongs  to  Federal 
courts.  Cited  in  Railway  Co.  v.  Whitton,  13  Wall.  288,  20  L.  577. 
and  Insurance  Co.  v.  Dunn,  19  Wall.  227,  22  L.  70,  in  course  of 
general  discussion. 

Constitution  was  established  by  the  people,  p.  324. 

Doctrine  affirmed  in  George  v.  Concord,  45  N.  H.  438,  440,  and 
Metropolitan  Bank  v.  Van  Dyck,  27  N.  Y.  409,  holding  act  making 
treasury  notes  legal  tender,  valid;  also  in  United  States  y.  Cathcart, 
1  Bond,  561,  F.  C.  14,756. 

Denied  in  Mims  v.  Wimberly,  33  Ga.  589,  holding  contra. 

Constitution  deals  in  general  language,  leaving  to  the  legislature 
to  adopt  its  own  means  of  carrying  out  its  powers,  p.  326. 

Cited  In  Legal  Tender  Cases,  12  Wall.  532,  20  L.  306,  discussing 
powers  of  congress,  see  dissenting  opinions,  pp.  626,  20  L.  336,  and 
664,  20  L.  349;  Lick  v.  Faulkner,  25  Cal.  419;  Thayer  v.  Hedges,  23 
Ind.  146,  and  Shollenberg  v.  Brinton,  52  Pa.  St.  59,  holding  congress 
may  make  treasury  notes  legal  tender;  Ex  parte  Henderson,  6  Fla. 
293,  295,  holding  appeals  may  be  taken  from  Justice's  Court  to 
Circuit  Court,  and  tried  by  latter  agreeably  to  the  Constitution; 
Lafayette  Co.  v.  Geigler,  34  Ind.  212,  holding  legislature  can  pass 
any  law  not  on  subject  delegated  to  Federal  government  or  pro- 
hibited by  State  Constitution;  Bank  v.  Van  Dyck,  27  N.  Y.  415, 
holding  act  making  treasury  notes  legal  tender,  valid. 

Constitntion  A)uld  have  a  reasonable  construction,  p.  326. 

Cited  to  this  point  in  Kneedler  v.  Lane,  45  Pa.  St  313,  discussing 
power  of  congress  to  raise  armies.  Cited  in  Louisville  R.  R.  Co.  v. 
State,  8  Heisk.  788.  The  following  citing  cases  make  Martin  v. 
Hunter  authority  for  the  rule  that  words  in  a  statute  are  to  be  given 
their  ordinary  meaning:  Schriefer  v.  Wood,  5  Blatchf.  218,  F.  C. 
12,481;  Georgia  v.  Atkins,  1  Abb.  (U.  S.)  26,  F.  C.  5,350,  and  Parton 
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V.  Prang,  3  Cliff.  546,  F.  C.  10,784;  Blue  Bird  M.  Co.  v.  Largey,  4f 
Fed.  290,  following  miner's  Interpretation  of  mining  terms;  In  n. 
McDonough,  49  Fed.  360,  holding  "  beer  "  not  to  be  a  spirltnoua 
liquor;  State  v.  Atkins,  35  Ga.  319,  holding  "  corporation  "  in  revenue 
act  does  not  include  a  State.  Cited  also,  arguendo,  in  States  v.  Clark- 
ville,  2  Sneed  (Tenn.),  91. 

Courts.-- Congress  cannot  vest  judicial  power  In  tribunals  not 
organized  by  itself,  p.  830. 

Cited  to  this  point  in  The  British  Prisoners,  1  Wood.  &  M.  70,  F.  C. 
12,734,  holding  prisoners  charged  with  piracy  on  British  vessel  may 
be  examined  by  State  officers,  though  latter  cannot  be  compelled  to 
do  it  by  United  States;  United  States  v.  Ames,  1  Wood.  &,  M.  71,  89, 
F.  C.  14,441,  holding  any  arrangement  by  officer  of  United  States  tc 
refer  a  claim  to  arbitration  Is  not  binding;  Ex  parte  Knowles,  5 
Cal.  301,  holding  congress  cannot  confer  judicial  power  on  State 
court;  as  also  in  Ely  v.  Peck,  7  Conn.  243;  Davison  v.  Champlin,  7 
Conn.  248,  and  Peck  v.  Jenness,  16  N.  H.  534,  43  Am.  Dec.  581,  to 
the  same  effect;  Beavins'  Petition,  33  N.  H.  91.  92,  holding  law 
prohibiting  State  courts  from  exercising  jurisdiction  conferred  by 
congress,  constitutional;  Rush  worth  v.  Judges,  58  N.  J.  L.  99,  32 
Atl.  744,  declaring  that  congress  cannot  interfere  with  State  courts; 
United  States  v.  Lathrop,  17  Johns.  5,  8,  limiting  judicial  power  to 
courts  established  by  congress;  and  see  pp.  15,  19,  dissenting  opinion 
in  same  case;  State  v.  Hoskins,  77  N.  C.  541,  holding  act  of  congress 
authorizing  removal  of  certain  criminal  cases,  constitutional;  dis- 
senting opinion.  Ex  parte  Bushnell,  9  Ohio  St.  252,  majority  holding 
constitutional  an  act  of  congress  vesting  judicial*  power  in  com- 
missioners; Huber  v.  Reily,  53  Pa.  St.  118,  congress  cannot  empower 
an  election  board  to  enforce  a  penalty;  Taylor  v.  Price,  4  R.  I.  357,. 
holding  exercise  of  judicial  power  prohibited  to  general  assembly; 
In  re  Booth,  3  Wis.  53,  65,  holding  unconstitutional  act  giving  com- 
missioners judicial  power.  Cited  in  National  Bank  v.  Eyre,  52 
Iowa,  115,  2  N.  W.  996,  and  Huntington  v.  Attrill,  146  U.  S.  672, 
36  L.  1129,  13  S.  Ct  229,  in  course  of  general  discussion. 

Distinguished  in  Robertson  v.  Baldwin,  165  U.  S.  278,  41  L.  716, 
17  S.  Ct.  327,  holding  that  power  to  arrest  deserting  seaman  is  not 
judicial  power,  and  may  be  conferred  upon  State  officers. 

Jurisdiction  of  Federal  courts.—  Judicial  power  of  Federal  courts  * 
is  in  some  cases  exclusive,  and  in  all  others  may  be  made  so,  p.  337. 

Cited  in  dissenting  opinion,  Houston  v.  Moore,  ^  Wheat  49,  69, 
5  L.  31,  35,  majority  holding  State  laws  providing  penalties  for 
militia  refusing  to  obey  president's  call,  and  providing  for  their 
trial  by  State  court-martial  is  constitutional;  The  Moses  Taylor,  4* 
Wall.  428,  18  L.  401,  holding  act  vesting  exclusive  jurisdiction  of 
admiralty  causes  in  District  Courts,  constitutional;  also  Olaflln  ▼. 
Houseman,  93  U.  S.  137,  23  L.  838,  holding  assignee  of  bankrupt 
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might  sue  in  State  court,  no  exclusive  Jurisdiction  haying  been 
given  to  Federal  courts;  The  Glide.  167  U.  S.  615,  42  L.  299,  17  S. 
Ot  933,  holding  enforcement  of  lien  In  rem  is  exclusively  in  admi- 
ralty; The  Isabella,  Brown  Adm.  98,  F.  G.  7.100,  to  the  same 
effect;  Sherman  v.  Bingham,  3  Gliff.  560,  F.  G.  12,762,  declaring 
Federal  courts  had  exclusive  jurisdiction  under  bankrupt  act; 
Steams  v.  United  States,  2  Paine,  303,  F.  G.  13,341,  holding  State 
courts  have  no  jurisdiction  of  offenses  against  the  United  States; 
The  Wave,  Blatchf.  &  H.  251,  F.  G.  17,297,  holding  admiralty  has 
jurisdiction  of  suits  for  pilotage;  Ex  parte  Houghton,  7  Fed.  658, 
8  Fed.  898,  holding  State  court  has  no  jurisdiction  of  offense  of 
passing  counterfeit  bank  bills;  Gadle  v.  Tracy,  11  Blatchf.  113,  F.  G. 
2,279,  holding  State  court  had  no  jurisdiction  of  suit  against  a 
corporation  created  by  congress;  Mabry  v.  Herndon,  8  Ala.  861, 
holding  State  court,  unless  prohibited  by  law,  may  inquire  into  a 
discharge  in  bankruptcy;  Ex  parte  Hill  v.  Gonfederate  States,  38 
Ala.  450,  holding  State  court  cannot  discharge  conscript  where 
congress  gave  right  to  a  board;  dissenting  opinion,  Ex  parte  Hill  v. 
Gonfederate  States,  38  Ala.  477,  majority  holding  State  court  could 
discharge  enrolled  conscript  from  custody  of  Confederate  officer; 
Risen  v.  Powell,  28  Ark.  435,  holding  State  court  can  inquire  into 
conveyance  fraudulently  made  prior  to  bankruptcy;  Wilcox  v.  Luco, 
118  Gal.  642,  62  Am.  St  Rep.  306,  50  Pac.  759,  holding  State  courts 
have  concurrent  juHsdiction  in  cases  affecting  consuls;  Rodney  v. 
Illinois  G.  R.  Go,,  19  111.  45,  holding  remedy  as  to  fugitive  slave  law 
is  for  Federal  courts;  Burson  v.  Bank,  40  Ind.  183,  13  Am.  Rep.  293. 
order  removing  case  from  State  court  stops  action  there;  Ex  parte 
Holman,  28  Iowa,  96,  4  Am.  Rep.  162,  holding  State  court  may 
issue  habeas  corpus  where  army  officer  detains  party;  Marshall  v. 
Gurtls,  5  Bush  (Ky.),  611,  holding  State  cannot  enforce  a  maritime 
lien  in  rem;  Gopp  v.  Railroad  Co.,  43  La.  Ann.  514,  26  Am.  St.  Rep. 
200^  9  So.  441,  holding  action  for  damages  for  violation  of  interestate 
commerce  act  cannot  be  maintained  in  State  court;  People  v.  Fonda. 
62  Mich.  407,  29  N.  W.  29,  holding  State  court  had  no  jurisdiction  where 
national  bank  clerk  embezzled  funds,  it  being  expressly  excluded; 
Reynolds  v.  Steamboat  Favorite,  10  Minn.  248,  holding  jurisdiction  is 
concurrent  unless  made  exclusive  by  congress;  Fitzgerald  v.  Fitz- 
gerald, etc.,  41  Neb.  468,  69  N.  W.  8^4,  holding  Federal  courts  have  ex- 
clusive jurisdiction  to  adjust  interstate  commerce  rates;  State  v.  Pike, 
15  N.  H.  85,  holding  State  courts  have  no  jurisdiction  of  offense  of 
perjury  under  Federal  statutes;  Delafield  v.  Illinois,  2  Hill,  166,  168, 
169,  Federal  courts  have  not  exclusive  jurisdiction  of  suit  by  State 
against  citizen  of  another;  People  v.  Welch,  141  N.  Y.  272,  38  Am.  St 
Rep.  796,  36  N.  E.  329,  the  intention  to  exclude  must  be  manifest; 
Hade  v.  McVay,  31  Ohio  St  237,  holding  penalty  given  by  Federal 
act,  if  not  provided  otherwise,  is  enforceable  in  State  court;  State 
v.  McBride,  Rice,  414,  holding  act  giving  State  court  Jurisdiction 
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of  crimes  against  United  States,  unconstitutional;  also  In  State  v. 
Davis,  12  S.  C.  544,  553,  to  same  effect;  Stone  v.  Edwards,  35  Tex. 
558,  holding  Federal  jurisdiction  exclusive  as  to  patents;  Jett's  Case, 
18  Gratt  9G1,  declaring  intent  to  exclude  must  be  manifest;  In  re 
Tarble,  25  Wis.  406,  3  Am.  Rep.  95,  holding  State  court  may  inquire 
into  detention  of  person  by  military  officer;  dissenting  opinion, 
Whiton  V.  Railway  Co.,  25  Wis.  435,  majority  holding  invalid  an 
act  permitting  citizen  of  one  State  commehcing  action  in  court  of 
another  against  a  citizen  thereof  to  remove  it  to  Federal  court. 
Cited  in  note  to  5  Wheat  106,  5  L.  45.  See  28  Am.  Rep.  463,  note 
on  this  topic,  collecting  authorities.  Cited  in  United  States  v.  Bain- 
bridge,  1  Mason,  86,  F.  C.  14,497;  United  States  v.  New  Bedford 
Bridge,  1  Wood.  &  M.  501,  F.  C.  15,867,  and  McCormlck  v.  Humph- 
rey, 27  Ind.  150,  but  without  particularly  applying  the  doctrine. 

Distinguished  in  Holmes  v.  Jennison,  14  Pet  593,  594,  10  L.  605, 
holding  governor  may  exercise  power  in  respect  to  fugitives  from 
justice,  where  president  does  not;  Ex  parte  Geisler,  4  Woods,  383, 
50  Fed.  412,  where  congress  expressly  reserved  jurisdiction  of 
State  courts;  Keating  v.  Spink,  3  Ohio  St.  117,  62  Am.  Dec.  224, 
holding  State  can  invest  its  courts  with  jurisdiction  of  cases  over 
which  admiralty  and  common  law  had  concurrent  jurisdiction. 

Federal  courts.—  Congress  may  authorize  removal  from  State 
courts  before  or  after  judgment  and  regulate  the  method,  pp.  349, 
350. 

This  principle  is  affirmed  and  applied  in  the  following  citing 
cases:  Tennessee  v.  Davis,  100  U.  S.  269,  270,  291,  295,  25  L.  652, 
661,  holding  criminal  case  may  be  so  removed;  Murray  v.  Patrle,  5 
Blatchf.  345,  F.  C.  9,967,  holding  cause  may  be  removed  before  or 
after  judgment;  Johnson  v.  Monell,  Woolw.  395,  F.  C.  7,390,  holding 
cause  may  be  removed  any  time  up  to  trial;  Tod  v.  Court  of  Common 
Pleas,  15  Ohio  St  387,  holding  constitutional,  act  providing  for 
removal  from  State  courts  of  suits  instituted  for  acts  done  under 
authority  of  president  during  rebellion.  Cited,  arguendo,  in  Fisk  v. 
Railroad,  6  Blatchf.  367,  370,  F.  C.  4,827,  and  Harrison  v.  Hadley, 

2  Dill.  235,  F.  C.  6,137. 

Distinguished  in  State  v.  Mayor,  35  La.  Ann.  411,  where  lower 
court  did'  not  deny  jurisdiction  of  higher  court  but  conformed  Its 
actions  to  their  decrees. 

Federal  courts.—  The  judicial  power  of  the  Federal  courts  was  de- 
signed for  the  benefit  of  all  the  people  of  the  United  States,  and  is  to 
be  exercised  for  the  benefit  of  defendants  as  well  as  plaintiffs,  p.  348. 

Cited  to  this  point  in  State  v.  Coosaw  Min.  Co.,  45  Fed.  810,  holding 
that  a  court,  in  ascertaining  whether  a  case  is  removable,  are  not 
confined  to  the  complaint;  dissenting  opinion,  Knorr  v.  Insurance 
Co.,  25  Wis.  166,  majority  holding  insurance  company  accepting 
service  in  one  State  may  remove  case  brought  by  its  citizen.  Cited, 
arguendo,  in  Mayor  v.  Cooper,  6  Wall.  253,  18  L.  853. 
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A  cajM  is  a  question  contested  before  a  court,  p.  352. 
Distinguished  in  Ex  parte  Towles,  48  Tex.  433,  holding  an  ex 
parte  proceeding  is  not  a  case. 

Oonstrnction. —  Contemporaneous  expositions  and  long  acquies- 
cence held  to  support  the  doctrine  that  the  Supreme  Court's  appel- 
late Jurisdiction  extends  ^o  cases  in  State  courts,  p.  352. 

The  following  citing  cases  also  rely  upon  this  rule  of  contempo- 
raneous construction  and  long  acquiescence  in  construing  various 
statutory  provisions:  Cooley  v.  Board  of  Wardens,  12  How.  315, 
13  L.  1003,  upholding  State  law  providing  for  forfeiture  of  half  pilot 
fees  by  vessel  neglecting  to  take  a  pilot;  dissenting  opinion,  Dred 
Scott  V.  Sandford,  19  How.  616.  15  L.  788,  majority  holding  act  for- 
bidding master  to  take  a  slave  to  territory,  unconstitutional;  Cooper 
Manuf.  Co.  v.  Ferguson,  113  U.  S.  733,  28  L.  1138,  5  S.  Ct.  741,  hold- 
ing act  passed  by  the  first  legislature,  in  executing  a  constitutional 
power,  is  a  contemporary  exposition  entitled  to  much  weight;  The 
Laura,  114  U.  S.  416,  29  L.  148,  5  S.  Ct.  883,  holding  that  granting  of 
remission  of  penalties  by  officers  other  than  the  president  is  not  an 
invasion  of  pardoning  power;  Auffmordt  v.  Hedden,  137  U.  S.  329, 
34  L.  680,  11  S.  Ct  109,  determining  the  conclusive  effect  of  ap- 
praisal of  dutiable  merchandise;  Field  v.  Ciark,  14.S  U.  S.  691,  36 
L.  309,  12  S.  Ct.  504,  deciding  what  power  may  be  given  president 
to  regulate  duties;  McElvain  v.  Mudd,  44  Ala.  54,  4  Am.  Rep.  110, 
holding  act  relating  to  fugitives  from  labor  constitutional;  Warner 
v.  Steamer  Uncle  Sam,  9  Cal.  723,  724,  holding  Supreme  Court  of 
United  States  has  appellate  Jurisdiction  over  State  courts;  Railway 
Co.  V.  Whiteneck,  8  Ind.  223,  construing  statute;  Board  of  Com.  v. 
Bunting,  111  Ind.  145,  12  N.  E.  151,  holding  practical  construction 
of  statute  is  equivalent  to  positive  law,  as  also  in  State  v.  Harrison, 
116  Ind.  308,  19  N.  E.  150;  Board  of  Comrs.  v.  Gwin,  136  Ind.  572, 
36  N.  B.  240;  Hovey  v.  State,  119  Ind.  388,  21  N.  E.  890,  to  the  same 
elfect;  Parvin  v.  Wimberg,  130  Ind.  566,  30  Am.  St.  Rep.  258,  30 
N.  B.  791,  where  meaning  of  statute  was  doubtful;  dissenting  opin- 
ion, Griswold  V.  Hepburn,  2  Duv.  (Ky.)  55,  majority  holding  congress 
cannot  make  treasury  notes  legal  tender;  Deti'oit  City  Ry.  Co.  v. 
Mills,  85  Mich.  647,  48  N.  W.  1009,  following  practical  construction 
of  a  statute;  McPhereon  v.  Secretary  of  State,  92  Mich.  383,  31  Am. 
St  Rep.  591,  52  N.  W.  471,  where  statute  was  susceptible  of  two 
constructions;  Franklin  v.  Kelley,  2  Neb.  88,  following  practical  con- 
struction of  statute;  Metropolitan  Bank  v.  Van  Dyck,  27  N.  Y.  427, 
holding  congress  has  power  to  make  United  States  treasury  notes 
legal  tender;  Talcott  v.  Pine  Grove,  1  Flip.  155,  156,  F.  C.  13,735, 
collecting  authorities  upholding  act  granting  State  aid  to  railroad; 
Simpson  V.  Willard,  14  S.  C.  195,  as  to  length  of  term  of  successor 
to  dead  Justice;  Railroad  Co.  v.  Hicks,  9  Baxt.  451,  construing 
powers  of  legislature;  Wills  v.  Allison,  4  Heisk.  391.  as  to  power  of 
congress  to  make  legal  tender;  dissenting  opinion,  Trout  v.  Mather^ 
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68  Vt  354,  35  Atl.  329,  construing  "  boatable  waters; "  BHdges  ▼. 
Shallcross,  6  W.  Va.  576,  affirming  the  general  rule;  France  v.  Con- 
nor, 3  Wyo.  463,  27  Pac.  576,  construing  dower  act;  13  Am.  St.  Rep. 
145,  to  general  note  on  practical  construction,  collecting  authorities. 
Cited,  arguendo,  in  Prigg  v.  Pennsylvania,  16  Pet.  621,  10  L.  1091, 
approvingly  in  Ex  parte  Gist,  26  Ala.  164,  and  Lafayette  v.  Jen- 
ners,  10  Ind.  82,  note.  See  also  13  Am.  St*  Rep.  145,  note,  on  this 
subject. 

Distinguished  in  State  v.  Wrightson,  56  N.  J.  L.  209,  28  Atl.  65, 
holding  contemporaneous  construction  will  not  be  allowed  to  abro- 
gate the  text 

Appeal  and  error. —  The  twenty-fifth  section  of  the  judiciary  act, 
allowing  writ  of  error  to  State  Supreme  Courts  from  Federal  Su- 
preme Court,  in  the  cases  enumerated,  where  Federal  rights  and  < 
questions  are  Involved,  is  constitutional  and  valid,  pp.  351-^53. 

This  holding  is  affirmed  and  followed  In  Cohens  y.  Virginia,  6 
Wheat  423,  5  L.  295,  and  Williams  v.  BruflPy,  102,  U.  S.  253,  26  L. 
137,  upholding  right  to  issue  writ  of  error  to  State  Supreme  Court; 
Tennessee  v.  Davis,  100  U.  S.  262,  270,  25  L.  650,  G52,  holding  case 
of  revenue  officer  killing,  in  discharge  of  duty,  was  removable. 
Cited  In  re  Neagle,  135  U.  S.  61,  34,  L.  70,  10  S.  Ct  667,  opinion  re- 
reported,  14  Sawy.  303,  39  Fed.  848,  aflPg.  14  Sawy.  254,  upholding 
Federal  jurisdiction  over  a  United  States  marshal  charged  with 
killing  another  while  protecting  the  person  of  a  Federal  Supreme 
Court  justice;  Wood  v.  Drake,  70  Fed.  883,  holding  action  against 
marshal,  for  false  imprisonment,  while  executing  Federal  process, 
removable;  In  re  Waite,  81  Fed.  364,  holding  United  States  officer, 
performing  duty,  not  liable  to  criminal  prosecution  in  State  court; 
In  re  Thomas,  82  Fed.  310,  governor  of  soldiers*  home  not  subject  to 
State  oleomargarine  laws;  Carter  v.  Bennett  5  Fla.  94,  holding  Su- 
preme Court  of  United  States  has  appellate  jurisdiction  over  State 
courts  in  certain  cases.  Cited  also  in  International  Bank  v.  Jen- 
kins, 104  111.  150,  allowing  writ  of  error,  on  judgment  on  demurrer, 
to  plea  of  statute  of  limitations. 

Distinguished  in  Holmes  v.  Jennison,  14  Pet  624,  632,  10  L.  624, 
630,  holding  court  had  no  jurisdiction  to  revise  decision  of  State 
court  remanding  prisoner  on  writ  of  habeas  corpus;  dissenting  opin- 
ion, Tennessee  v.  Davis,  100  U.  S.  286,  25  L.  658,  majority  holding 
case  of  revenue  officer,  killing  in  discharge  of  duty,  removable; 
North  Carolina  v.  Trustees  of  University,  1  Hughes,  135,  P.  0. 
10,318,  holding,  in  case  in  which,  original  jurisdiction  is  conferred  on 
Supreme  Court  because  of  the  character  of  the  parties,  the  judicial 
power  of  United  States  cannot  be  exercised  in  its  appellate  form. 
Denied  in  Johnson  v.  Gordon,  4  Cal.  369,  holding  United  States  Su- 
preme Court  has  no  appellate  authority  over  State  courts.  Dis- 
tinguished in  Commonwealth  v.  Casey,  12  Allen,  220,  holding  case 


701  Martin  v.  Hunter.  1  Wheat  304r-5S2 

of  one  indicted  under  revenue  laws  not  removable;  State  y.  Trustees, 
etc.,  65  N.  C.  716,  holding  Circuit  Court  has  no  jurisdiction  where 
State  is  plaintiff  against  its  own  citizens.  Denied  in  dissenting  opin- 
ion, Pequa  Bank  v.  Knoup,  6  Ohio  St.  380,  387,  majority  holding  Fed- 
eral courts  have  appellate  jurisdiction  over  State  courts  in  certain 
cases. 

Federal  courts. —  Supreme  Court  has  jurisdiction,  by  writ  of  en*or, 
to  review  State  court  decision  adverse  to  a  claim  or  title  resting 
upon  a  treaty  provision,  pp.  352-355. 

This  principle  affirmed  and  applied  in  the  following  citing  cases: 
Lytle  V.  Arkansas,  22  How.  203,  204,  16  L.  310,  holding  Federal  court 
had  jurisdiction  where  State  court  denied  title  acquired  under  patent 
law;  Claflin  v.  Houseman,  93  U.  S.  141,  23  L.  840,  declaring  that 
State  courts  cannot  take  cognizance  of  constitutional  questions; 
California  Powder  Works  v.  Davis,  151  U.  S.  395,  38  L.  208,  14  S.  Ct. 
352,  where  State  court  upheld  title  arising  under  a  treaty;  Whitten 
V.  Tomllnson,  160  U.  S.  238,  40  L.  411,  16  S.  Ct  300,  holding  Federal 
courts  may  issue  habeas  coitus  to  inquire  into  imprisonment  by 
State  in  violation  of  Constitution  or  law  of  United  States;  Crystal 
Springs,  etc.  v.  Los  Angeles,  76  Fed.  152,  holding  fact  that  both 
parties  claim  under  a  treaty  does  not  confer  jurisdiction;  United 
States  V.  Kendall,  5  Cr.  C.  C.  249,  250,  F.  C.  15,517,  holding  Circuit 
Court  has  jurisdiction  of  cases  arising  under  law  or  treaty  if  either 
party  is  a  resident  of  or  found  In  their  district;  Connor  v.  Scott, 
4  Dill.  246,  F.  C.  3,119,  holding  case  Involving  construction  of  bank- 
ruptcy act  removable.  Cited  with  less  specific  application  in  Stock- 
ton V.  Montgomery,  Dall.  (Tex.)  485,  holding  Supreme  Court  has 
power  to  determine  constitutionality  of  law;  Ableman  v.  Booth,  11 
Wis.  508,  519,  discussing  appellate  jurisdiction  of  Supreme  Court  of 
the  United  States;  Matthews  v.  Zane,  7  Wheat  208,  5  L.  436,  in  note; 
Fleming  v.  Clark,  12  Allen,  195,  arguendo;  dissenting  opinion,  Ken- 
^aU  V.  United  States,  12  Pet.  644,  9  L.  1228,  majority  upholding 
power  of  Circuit  Court  to  issue  mandamus. 

Practice. —  Where  cause  has  been  remanded  to  State  court,  and 
it  refuses  to  carry  out  mandate,  appeal  or  writ  of  error  is  the  proper 
remedy,  p.  354. 

Rule  applied  in  Tyler  v.  Maguire,  17  Wall.  290,  21  L.  585;  Stanley 
V.  Schwalby,  162  U.  S.  280,  281,  282,  40  L.  969.  16  S.  Ct  764,  765, 
and  Allen  v.  Blunt  2  Wood.  &  M.  133,  F.  C.  217. 

Trial. —  Court  will  only  decide  questions  arising  in  a  cause,  p.  354. 

Rule  applied  in  United  States  v.  Palmer,  3  Wheat  641,  4  L.  480; 
Litchfield  v.  Railroad  Co.,  7  Wall.  271,  19  L.  151.     * 

Jurisdiction. —  Not  necessary  that  the  record  should  expressly 
aver  that  a  treaty  or  law  of  the  United  States  is  drawn  in  question, 
it  is  enough  that  that  appears  on  its  face,  p.  355. 
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Cited  to  this  point  In  Wilson  v.  The  Blackbird,  etc.,  Co.,  2  Pet 
250,  7  L.  414,  holding  it  is  sufficient  if  record  shows  the  constitution- 
ality of  a  law  was  questioned;  likewise  in  Craig  v.  Missouri,  4  Pet 
429,  7  L.  910,  and  CroweU  v.  Randell,  10  Pet  393,  396,  9  L.  468,  469, 
holding  it  is  sufficient  if  it  appear  by  necessary  intendment  from 
the  record  that  the  question  must  have  been  raised  and  decided; 
Williams  V.  OUver,  12  How.  124,  13  L.  921,  dismissing  suit  where  it 
appeared  decision  of  State  court  was.  Irrespective  of  law,  claimed 
by  defendant  to  Impair  obligation  of  contract;  McCuUough  v.  Vir- 
ginia, 172  U.  S.  118,  holding  certain  acts  of  congress  were  there 
necessarily  drawn  in  question;  Otis  v.  Rio  Grande,  1  Woods,  597, 
F.  O.  10,614,  holding  appeal  well  taken,  though  facts  wore  not  re- 
cited; Deford  v.  Mebaffy,  13  Fed-  490,  holding  omission  of  condition 
for  payment  of  costs,  in  removal  bond,  not  fatal  to  Jurisdiction; 
Frost  y.  Ilsley,  55  Me.  380,  holding  appellate  court  will  examine 
whole  record,  and  then  judge  if  they  have  Jurisdiction. 

Distinguished,  Vaill  v.  Town  Council,  18  R.  X.  410,  28  AtL  346, 
where,  under  the  local  statute,  taking  of  security  below  was  essential 
to  Jurisdiction. 

Appeal  and  error. —  Final  Judgment  of  the  Supreme.  Court  is 
conclusive  upon  the  parties  as  to  the  points  decided  and  cannot  be 
called  in  question,  as  to  those  points,  upon  a  second  appeal,  p.  355. 

The  following  citing  cases  affirm  and  apply  this  principle  in  vari- 
ous ways:  Ex  parte  Sibbald,  12  Pet.  492,  9  L.  1109;  Wash.  B.  Co. 
V.  Stewart  3  How.  425.  426,  11  L.  664,  and  Bank  v.  Beverly,  1  How. 
149,  11  L.  81,  all  holding  decree  conclusive  as  to  points  adjudicated; 
Bank  v.  Moss,  6  How.  40,  12  L.  335,  and  Noonan  v.  Bradley,  12  WalL 
129,  20  L.  281,  holding  Circuit  Court,  after  adjournment  cannot  set 
aside  one  of  its  own  Judgments,  even  for  want  of  Jurisdiction;  Com- 
ing V.  Troy  Iron  Co.,  15  How.  468, 14  L.  775,  refusing  to  allow  a  second 
appeal  on  same  questions  which  were  open  to  dispute  on  first  appeal; 
Roberts  v.  Cooper,  20  How.  481,  15  L.  974,  noticing  only  errors  pecu- 
liar to  second  trial;  Tyler  v.  Maguire,  17  WalL  284,  21  L.  683,  hold- 
ing that  on  second  writ  of  error  only  proceedings  subsequent  to  man- 
date may  be  revised;  Supervisors  v.  Kennicott,  94  U.  S.  499,  24  L. 
260,  holding  subsequent  appeal  brings  up  proceedings  of  Circuit 
Court  after  the  mandate  of  this  court  Cited  in  Gaines  v.  Rugg,  148 
U.  S.  242,  37  L.  437,  13  S.  Ct  616,  allowing  a  modification  of  the 
decree  in  the  respect  of  the  accounting;  The  Illinois,  Brown  Adm. 
21,  F.  C.  7,003,  declaring  admiralty  cannot,  after  expiration  of  term, 
set  aside  a  final  decree  on  ground  of  oversight;  United  States  v. 
Leng,  18  Fed.  26,  holding  decision  of  secretary  of  treasury  cannot 
lawfully  be  recalled;  Bissell,  etc.,  Co.  v.  Goshen,  etc.,  Co.,  72  Fed. 
552,  43  U.  S.  App.  47,  declaring  that  decree  of  Circuit  Court  must  be 
carried  out  by  court  below  without  modification;  Republican  Min. 
Co.  V.  Tyler  M.  Co.,  79  Fed.  735,  holding,  on  second  writ  of  error, 
court  is  not  bound  to  consider  any  of  the  questions  before  it  on  first 
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writ;  Bank  v.  Rawdon,  5  Ark.  577,  holding  court  cannot  reverse  its 
own  Judgments,  as  also  Davidson  v.  Dallas,  15  Cal.  83,  and  Leese  v. 
Clark,  20  Cal.  419,  to  same  effect;  Semple  v.  Anderson,  4  Gilm.  (111.) 
562,  refusing  to  go  behind  former  decision,  though  it  appears  of 
record  that  court  acted  without  jurisdiction;  Dodge  v.  Gay  lor,  53 
Ind.  368,  holding  none  of  the  questions  decided  on  first  appeal  can 
be  re-examined  on  second;  Cotton  v.  McGehee,  54  Miss.  623,  holding 
court  may,  in  exceptional  cases,  revoke  its  Judgment;  Bath's  Peti- 
tion, 22  N.  H.  580,  holding  decision  of  commissioners,  accepted  by  the 
court,  is  res  Judicata;  King  y.  Ruckman,  22  N.  J.  Eq.  553,  holding 
court  has  no  further  jurisdiction  of  cause  upon  the  merits  after 
judgment  has  been  entered  and  papers  remitted;  People  v.  Mayor, 
etc.,  25  Wend.  255,  35  Am.  Dec.  672  refusing  to  grant  a  rehearing 
after  entering  judgment;  Cox  v.  Breedlove,  2  Yerg.  508,  holding  bill 
of  review  will  not  lie  upon  a  decree  rendered  in  Supreme  Court; 
Oakley  v.  Hibbard,  2  Pinn.  22,  52  Am.  Dec.  140,  refusing  rehearing 
after  Judgment  was  entered;  State  y.  Bank,  20  Wis.  643,  holding 
Judgment  cannot  be  vacated  after  a  year,  because  court  had  no 
Jurisdiction  of  the  subject-matter;  Akerly  y.  Vilas,  24  Wis.  174,  1 
Am.  Rep.  173,  holding,  where  there  has  been  a  trial  upon  the  merits, 
it  is  too  late  to  remove  cause  to  Federal  courts  under  act  of  1867; 
Insurance  Co.  v.  Boon,  95  U.  S.  143,  24  L.  403,  holding  court  cannot 
supply  a  special  finding  of  fact  after  term  had  expired.  Cited, 
arguendo,  in  Poole  v.  Nixon,  9  Pet.  Appx.  770,  9  L.  305,  19  Fed.  Cas. 
993,  1000,  and  Sanderson  v.  Sanderson,  20  Fla.  299.  See  note  to  21 
Am.  Dec.  119,  collecting  authorities  on  power  of  appellate  court, 
after  remitter. 

Distinguished  in  Hastings  y.  Foxworthy,  45  Neb.  693,  63  N.  W. 
960,  holding,  where,  on  first  appeal,  case  was  remanded  generaUy  for 
a  new  trial,  the  appellate  court  may  re-examine^ its  rulings  on  first 
appeal;  Balch  v.  Haas,  73  Fed.  976,  36  U.  S.  App.  693,  holding  court, 
on  second  writ  of  error,  is  not  bound  on  point  which  might  have 
been  raised  on  first  writ. 

Practice. —  In  case  Judge  issuing  the  citation  for  writ  of  error 
neglect  to  take  the  required  bond,  the  Supreme  Court  will  grant 
summary  relief,  to  any  party  prejudiced  thereby,  by  Imposing  proper 
terms  on  other  party,  p.  361. 

Rule  affirmed  and  applied  on  various  matters  of  practice  in  the 
following  citing  cases:  Davidson  v.  Lanier,  4  Wall.  454,  18  L.  379; 
Freeman  v.  Clay,  48  Fed.  850,  2  U.  S.  App.  151;  Chicago,  eta  v. 
Chicago,  etc.,  65  Fed.  466,  24  U.  S.  App.  525;  Dayton  v.  Lash,  94 
U.  S.  113,  24  L.  33;  O'Reilly  v.  Edrington,  96  U.  S.  726,  24  L.  659, 
and  Seward  v.  Corneau,  102  U.  S.  162,  26  L.  86.  Cited  in  Henning  v. 
Western  Union,  41  Fed.  867. 

Writ  of  error. —  Return  of  a  copy  of  the  record  of  State  court, 
certified  by  clerk  and  annexed  to  the  writ  of  error,  is  a  sufficient 
return,  p.  361. 
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Cited  to  this  point  in  Worcester  v.  Georgia,  6  Pet  537,  5^,  8  lu 
492,  502,  holding  writ  of  error,  certified  by  clerk  and  authenticated 
by  seal  of  court,  sufficient;  Hudgins  v.  Kemp,  18  How.  538,  15  L. 
514,  holding  certificate  of  clerk,  of  allowance  of  appeal,  sufildent 
Cited,  arguendo,  in  Bryan  y.  Bates,  12  Allen,  213. 

IntemationAl  law. —  United  States  government  is  supreme 
within  its  powers,  p.  363. 

Cited  in  In  re  Brown,  3  N.  B.  250,  4  Fed.  Cas.  335,  holding  any 
State  exemption  laws,  In  conflict  with  national  act,  must  yield;  The 
ParkhiU,  18  Fed.  Cas.  1191,  when,  because  of  war,  government's 
courts  are  closed,  it  may  enforce  justice  in  such  ways  as  are  lawful 
in  foreign  wars;  Commonwealth  v.  Fuller,  8  Met.  319,  41  Am.  Dec. 
513,  holding  State  laws,  in  conflict  with  acts  of  congress,  void. 

Jurisdiction.— Act  done  by  court  without  Jurisdiction  is  ipso 
facto  void,  p.  364. 

Cited  to  this  point  in  Strong  v.  Strong,  8  Conn.  412,  holding  decree 
of  Probate  Court  without  Jurisdiction  is  of  no  eflPect 

Alien  can  take  land  by  devise. 

Cited  in  Fox  v.  Southack,  12  Mass.  148,  holding  same.  Cited  In 
Kershaw  v.  Kelsey,  100  Mass.  575,  97  Am.  Dec.  137. 

Treaty  is  supreme  law  of  the  land,  and  where  ratified  after  rendi- 
tion of  Judgment  holding  contra.  Judgment  must  be  reversed  on 
that  ground,  p.  370. 

Cited  to  this  point  in  Pollard  v.  Kibbe,  14  Pet.  412,  416,  10  L. 
519,  520. 

Miscellaneous  citations.— Cited  incidentally  in  Mobile  v.  Eslavn, 
16  Pet  250,  10  L.  954;  In  re  Booth,  3  Wis.  88;  Brown  v.  State,  40 
Ala.  151.  and  Thompson  v.  Phillips,  Bald.  284,  F.  C.  13,974.  Cited 
also  in  Coleman  v.  Newby,  7  Kan.  87,  as  to  functions  of  different 
departments  of  government;  Chancely  v.  Bailey,  37  Ga.  536,  95  Am. 
Dec.  353,  that  Constitution  was  Intended  for  all  ages.  Cited  in 
Ferguson  v.  Dent,  29  Fed.  6,  to  point  that  words  should  not  be 
hypercritloally  examined;  Leland  v.  Ship  Medora,  2  Wood.  &  M. 
110,  F.  C.  8,237;  Tennessee  v.  Davis,  100  U.  S.  299,  25  L.  662,  as 
to  power  of  removal  in  criminal  cases;  Holmes  v.  Jenison,  14  Pet 
629,  10  L.  628;  State  v.  Davis,  12  S.  C.  534,  and  Bagg  v.  Railroad 
Co.,  109  N.  C.  281,  26  Am.  St  Rep.  571,  14  S.  E.  80,  as  to  what  is 
police  power. 

1  Wheat  382-407,  4  L.  116,  THE  COMMERCEN. 

Contraband.—  Provisions  designed  for  direct  use  of  enemy's 
troops  are,  p.  392. 

Cited  to  this  point  in  The  Stephen  Hart.  Blatchf.  Pr.  406,  F.  C. 
13,304,  holding  goods  intended  to  be  carried  into  enemy's  country 
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for  enemy's  use  are  contraband;  The  Peterhoff,  5  Wall.  58,  18  L. 
571,  discussing  different  classes  of  contraband  articles. 

War.—  Neutral  carrier  of  enemy's  goods  Is  entitled  to  his  freight 
except  he  be  guilty  of  unneutral  conduct,  p.  387. 

Contraband.—  Provisions  designed  for  use  of  enemy's  troops  in  a 
war  wholly  distinct  from  that  waged  with  the  United  States  are 
Btill  contraband  as  to  the  latter,  pp.  389-392. 

Cited  In  The  Peterhoff,  Blatchf.  Pr.  506,  F.  0.  11,024,  on  this 
point. 

Distinguished  in  City  of  Mexico,  24  Fed.  40,  refusing  to  condemn 
vessel  which  was  never  in  the  employ  or  possession  of  the  insurgent 
government 

1  Wheat  408-414,  4  L.  123,  THE  GBOROB. 

Prize. —  In  cases  of  alleged  Joint  or  collusive  capture  where  there 
is  doubt  other  evidence  than  that  arising  from  the  captured  vessel, 
or  invoked  from  other  prize  causes,  may  be  resorted  to,  p.  410. 

Cited  in  The  Experiment  8  Wheat  264,  266,  267,  268,  5  L.  613,  614, 
holding  that  fn  cases  of  collusive  capture,  papers  found  on  board 
one  captured  vessel  may  be  involved  into  the  case  of  another  cap- 
tured on  the  same  cruise;  The  Springbok,  Blatchf.  Pr.  443,  F.  0. 
13,264,  allowing  proofs  from  two  other  causes  on  the  docket  of  the 
court  for  trial  at  the  same  time  with  this  case. 

1  Wheat  415-417,  4  L.  124,  UNITED  STATES  v.  COOLIDGB. 

Circuit  Court— Query,  whether  Circuit  Courts  of  the  United 
States  have  jurisdiction  of  offenses  at  common  law  against  the 
United  States,  p.  416. 

Thefollowingcitingcases  discuss  this  interesting  question:  United 
States  V.  Hall  98  U.  S.  345,  25  L.  181,  holding  congress  can  vest 
power  to  punish  a  crime  in  Circuit  Court;  dissenting  opinion,  Tennes- 
see V.  Davis,  100  U.  S.  275,  25  L.  654,  majority  holding  Federal 
courts  have  Jurisdiction  where  one  acting  under  revenue  laws  kills 
another;  United  States  v.  Britton,  108  U.  S.  206,  27  L.  700,  2  S.  Ct 
535,  holding  that  there  are  no  common-law  offenses  against  the 
United  States;  dissenting  opinion,  In  re  Neagle,  135  U.  S.  89,  34  L. 
80,  10  S.  Ct  677,  majority  holding  that  one  acting  under  laws  of  the 
United  States,  could  not  be  held  under  State  law  for  murder;  In 
re  Barry,  136  U.  S.  605,  607,  34  L.  506,  507,  42  Fed.  119,  120,  F.  C. 
1,059,  holding  District  Court  cannot  issue  writ  of  habeas  corpus,  to 
restore  Infant  detained  by  grandparents,  to  father;  United  States 
V.  Eaton,  144  U.  S.  687,  36  L.  594,  12  S.  Ct  767,  declaring  there  are 
no  common-law  offenses  against  the  United  States;  United  States  v. 
Wilson,  3  Blatchf.  438,  F.  C.  16,731,  holding  that  inferior  Federal 
courts  cannot  take  cognizance  of  crimes  without  express  appoint- 
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ment;  as  also  In  United  States  v.  Pliimer,  3  Cliff.  55,  F.  C.  16.056; 
United  States  v.  New  Bedford  Bridge,  1  Wood.  &  M.  438,  448,  472, 
F.  G.  15,867,  and  United  States  y.  Rogers,  46  Fed.  3,  to  the  same 
effect;  In  re  Greene,  52  Fed.  Ill,  holding  when  congress  adopts  or 
creates  a  common-law  offense,  courts  may  loolc  to  the  common  law 
for  the  true  meaning;  In  re  Dana,  68  Fed.  899,  holding  local  offenses 
against  local  law  are  not  removable  to  Federal  courts;  United  States 
V.  Benson,  70  Fed.  594,  44  U.  S.  App.  219,  not  looking  at  common 
law  In  considering  validity  of  indictment  of  Federal  offense;  United 
States  V.  Maclcenzie,  30  Fed.  Gas.  1162,  holding  congress  had  not 
given  civil  courts  Jurisdiction  of  murder  committed  on  United  States 
ship  of  war,  and  triable  before  a  court-martial  under  navy  regula- 
tions; Gatton  V.  C.  Ry.  Co.,  95  Iowa,  122,  135,  63  N.  W.  592,  590, 
declaring  that  the  common  law  is  not  a  part  of  our  national  jurispru- 
dence; State  V.  Buchanan,  5  Harr.  &  J.  361,  9  Am.  Dec.  570,  holding 
conspiracy  to  cheat  Bank  of  United  States  not  a  Federal  offense; 
Forward  v.  Adams,  7  Wend.  207,  declaring  that  United  States  courts 
have  no  general  common-law  criminal  jurisdiction;  Mitchell  v. 
State,  42  Ohio  St  385,  holding  State  has  no  common  law  offenses. 
Cited  in  general  discussion  in  dissenting  opinion.  Passenger  Cases, 
7  How.  537,  2  L.  809;  United  States  v.  Boyer,  85  Fed.  436;  Campbell 
V.  United  States,  4  Fed.  Cas.  1202,  and  MuUer's  Case,  17  Fed.  Cas. 
976.  Cited  to  point  that  Federal  courts  have  only  such  jurisdiction 
as  is  conferred  by  congress  in  United  States  v.  Eckford,  6  Wall.  488, 
18  L.  921. 

Distinguished  in  United  States  v.  Abbott  24  Fed.  Cas.  744,  where 
there  was  a  statute*  defining  the  crime;  Lynch  v.  Clarke.  1  Sandf. 
Ch.  651,  holding  that  to  a  limited  extent  the  principles  of  the 
common  law  prevail  In  our  national  jurisprudence. 

1  Wheat.  417--432,  4  L.  125,  THE  ST.  NICHOLAS. 

Prize.-— Where  enemy's  property  is  fraudulently  blended  In  the 
same  claim  with  neutrals,  the  latter*s  is  liable  to  be  forfeited,  p.  431. 

Cited  in  The  Fortuna,  3  Wheat  238,  4  L.  379,  condemning  ship 
where  neuti-al  owner  lends  his  name  to  cover  a  fraud  with  regard 
to  cargo;  Carrington  v.  Insurance  Co.,  8  Pet.  522,  8  L.  1031,  holding 
there  was  sufficient  cause  for  seizure  where  neutral  used  false 
papers;  United  States  v.  Brig  Lllla,  2  Cliff.  183,  F.  C.  15,600,  holding 
if  neutral  claim  part  of  cargo,  belonging  to  enemy,  to  deceive  the 
court,  the  part  he  really  owns  will  be  condemned;  as  also  in  The 
Lilla,  2  Sprague,  182,  F.  C.  8,348,  to  the  same  effect;  United  States 
V.  One  Hundred  Barrels,  27  Fed.  Cas.  297,  holding  license  procured 
through  mistake  or  fraud  will  not  prevent  forfeiture. 

Distinguished  in  The  Venus,  5  Wheat  130,  5  L.  51;  The  Betsy 
and  Cargo,  2  Gall.  385,  F.  C.  1,364,  where  the  parties  failed  in  their 
attempt  to  defraud,  and  did  not  actually  use  tlie  papers. 

Miscellaneous.— Cited  In  note,  66  Am.  Dec.  326,  as  to  duties  of 
supercargo. 
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1  Wheat.  432-438,  4  L.  129,  RUSSEL  v.  TRANSYLVANIA  UNI- 
VERSITY. 

Laches.—  Bill  to  obtain  conveyance  of  lands  dismissed  where  the 
claim  was  of  nearly  forty  years*  standing,  and  the  witnesses  mostly 
dead,  p.  438. 

No  citations. 

1  Wheat.  439,  440,  4  L.  130,  THE  BLSINEUR.  ' 

Practice.— Where  Inspection  of  original  document  is  material  to 
decision  of  a  prize  cause,  it  will  be  ordered  up  from  court  below, 
p.  439. 

Cited  to  this  point  in  Craig  y.  Smith,  100  U.  S.  230,  25  L.  579. 

1  Wheat  440-447,  4  L.  131,  THE  HIRAM. 

Mistake.— Agreement  made  In  court  of  chancery,  law  or  prize 
under  a  clear  mistalse  will  be  set  aside,  p.  444. 

Cited  and  rule  followed  In  Walden  v.  Skinner,  101  IT.  S.  584,  25  L. 
'966,  reforming  trust  deed;  Hamburg-Bremen  Ins.  Co.  v.  Pelzer  M. 
Co.,  76  Fed.  481,  where  foreman  omitted  an  Item  allowed  by  jury, 
relief  was  granted;  Knobloch  v.  Mueller,  123  111.  566,  17  N.  E.  700, 
granting  relief  against  admissions  in  judicial  proceedings  in  ignor- 
ance of  facts;  Barry  v.  Insurance  Co.,  53  N.  Y.  540,  holding  all 
stipulations  made  during  progress  of  action  may  be  set  aside.  Cited 
generally  In  Roberts  v.  Haggart  4  Dais.  212,  29  N.  W.  656. 

Prize.— Navigating  under  license  of  enemy  Is  cause  for  confisca- 
tion, p.  447. 

Rule  applied  in  The  Julia  and  Cargo,  1  Gall.  598,  F.  C.  7,575,  hold- 
ing license  from  enemy  on  vessel  subserving  Interest  of  enemy,  sub- 
jects it  to  confiscation;  Craig  v.  Insurance  Co.,  Pet.  C.  C.  417,  F.  C. 
3,340,  declaring  sailing  under  license  of  enemy  is  illegal;  as  also  in 
Chappell  V.  Wysham,  4  Harr.  &  J.  561,  to  same  eflPect;  Colquhoun  v. 
Insurance  Co.,  15  Johns.  353,  holding  policy  providing  that  vessel 
should  have  license  of  enemy  aboard  Is  void.  Cited  in  note  to 
Patton  V.  Nicholson,  3  Wheat  207,  4  L.  372,  on  this  subject,  collect- 
ing authorities. 

Principal  and  agent.— Knowledge  of  agent  that  vessel  is  sailing 
under  license  from  the  enemy  is  Imputable  to  his  principal,  p.  446. 

1  Wheat  447-462,  4  L.  132,  AMMIDON  v.  SMITH. 

Fraud.—  Discharge  of  prisoner  procured  by  fraud  is  a  lawful  dis- 
charge protecting  bondsmen,  and  not  an  escape,  p.  461. 

Cited  in  Hancoclt  Inspirator  Co.  v.  Jcnivs,  21  Fed.  914,  holding 
recital  in  application  that  patentee  made  oath  is  conclusive  In  ab- 
sence of  fraud;  Everett  v.  Henderson,  140  Mass.  98,  4  Am.  St.  Rep. 
202,  14  N.  E.  939,  holding  recognizance  will  not  be  avoided  because 
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arrest  of  debtor  was  procured  by  fraudulent  affidavits;  Hibler  t. 
Hammond,  2  Strob.  L.  107,  holding  discharge  of  prisoner  by  order 
of  court,  even  though  plaintiff  did  not  appear  and  no  issue  was 
made  on  the  truth  of  the  schedule,  is  a  bar  to  an  action  on  his  bond. 
Cited,  arguendo,  in  Farmer  v.  Stewart,  2  N.  H.  101. 

Distinguished  in  Pratt  v.  Northam,  5  Mason,  103,  P.  O.  11,376, 
holding  settlement  of  administrator's  account  procured  by  fraud 
is  not  conclusive;  Eldridge  v.  Bush,  Smith  (N.  H.),  297,  holding 
sureties  could  not  avail  themselves  of  an  omission  of  creditor  in- 
duced by  fraud  of  debtor,  by  which  latter  was  released  from  prison; 
Whittemore  v.  Whittemore,  2  N.  H.  28,  holding  an  award  is  not  a 
bar  to  an  action  on  demands  not  actually  laid. 

Conviction  is  a  technical  term  applicable  to  judgments  in  crim- 
inal prosecutions,  p.  461. 

Cited  to  this  point  in  Hill  y.  State,  41  Tex.  256. 

1  Wheat  462-476,  4  L.  136,  JONES  v.  SHORE. 

Seizures.— Collector  in  office  at  time  of  seizure  is  entitled  to 
penalty,  since  he  acquires  an  inchoate  right  by  seizure,  p.  471. 

Rule  applied  in  Buel  v.  Van  Ness,  8  Wheat  320,  6  L.  626,  under 
similar  facts;  The  Hollen  and  Cargo,  1  Mason,  434,  P.  C.  6,608, 
holding  that  after  decree  of  condemnation  secretary  of  treasury  has 
no  authority  to  remit  collector's  share  of  forfeiture;  United  States 
V.  Harris,  1  Abb.  (U.  S.)  116,  F.  O.  15,312,  holding  president  cannot 
remit  penalty  vested  by  judgment;  United  States  v.  Lancaster,  4 
Wash.  66,  F.  C.  15,557,  declaring  president  cannot  remit  interest  of 
custom  officers;  Westcot  v.  Bradford,  4  Wash.  497,  F.  0.  17,429, 
holding  seizure  vests  inchoate  right  in  informer;  as  also  in  City 
of  Mexico,  32  Fed.  107,  to  same  eflPect;  Rice  v.  Thayer,  105  Mass. 
260,  261,  7  Am.  Rep.  518,  519,  holding  informer  cannot  sue  collector 
for  his  share  unless  penalty  has  been  recovered.  Cited,  arguendo,  in 
Confiscation  Cases,  7  Wall.  400,  10  L.  199. 

Distinguislied  in  Van  Ness  v.  Buel,  4  Wheat  75,  4  L.  518,  where 
collector  was  removed  before  proceedings  in  rem  consummated; 
United  States  v.  Morris,  10  Wheat.  288,  6  L.  324,  holding  United 
States  may  remit  penalty  before  it  is  paid  to  collector;  Hoyt  v. 
United  States,  10  How.  138,  13  L.  360,  the  collector  has  no  interest 
in  duties,  they  constitute  no  part  of  the  proceeds  of  the  goods  for- 
feited; Bradford  v.  Jones,  1  Md.  371,  374,  where  the  clerk  had  done 
nothing  to  give  him  an  inchoate  title;  Waddell  v.  Morris,  14  Wend. 
81,  where  there  has  been  an  apportionment,  former  marshal's 
remedy  Is  in  equity. 

Penalty.— The  court  while  in  possession  of  fund  paid  in  as  a 
penalty  will  determine  disputes  between  informers,  p.  475. 

Rule  applied  in  United  States  v.  George,  6  Blatchf.  46,  F.  0.  15,197, 
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and  also  Westcot  v.  Bradford,  4  Wash.  4d8,  F.  0.  17,429,  under 
similar  facts. 

Distinguished  in  Lapham  y.  Almy,  13  Allen,  303,  holding  collector, 
after  sum  has  been  paid  over  by  decree  of  court,  is  liable  to  an 
action  by  any  party  for  his  share. 

Miscellaneous.— Cited  as  to  form  of  decree.  Fifty  Thousand 
Cigars,  1  Low.  27,  F.  C.  4,782;  In  re  Metzger,  17  Fed.  Gas.  284;  The 
Palo  Alto,  2  Davies  (Ware),  354,  F.  0.  10,700. 

1  Wheat.  476-482,  4  L.  139,  PATTON  t.  EASTON. 

Statute  of  limitations.—  Under  Tennessee  statute  possession  of 
land  is  a  bar  only  when  held  under  a  grant,  p.  482. 

Rule  applied  in  Walker  v.  Turner,  9  Wheat.  560,  6  L.  157;  Neal  t. 
Green,  1  McLean,  19,  F.  C.  10,065,  holding  title  was  not  made  good 
by  adverse  possession;  Moody  t.  Fleming,  4  Ga.  121,  48  Am.  Dec. 
215,  holding  possession  under  void  grant  is  possession  under  color 
of  title;  as  also  in  Fain  y.  Garthright,  5  Ga.  15,  as  to  title  under 
yoid  devise,  and  Toll  y.  Wright,  37  Mich.  98,  as  to  sale  originally 
void;  Harris  y.  Bledsoe,  Peck  (Tenn.),  252.  Cited  in  notes  to  4 
Wheat.  234,  4  L.  559,  and  5  Wheat  121,  5  L.  49. 

Distinguished  in  Powell  y.  Harman,  2  Pet  241,  7  L.  411,  holding 
a  yoid  deed  not  protected  by  statute;  overruled  in  Green  y.  Neal,  6 
Pet  293,  295,  301,  8  L.  403,  404,  406,  holding  it  is  not  necessary 
to  entitle  one  to  the  protection  of  the  statute  that  he  show  a 
connected  title.  Cited  as  overruled  in  dissenting  opinion,  Moore  v. 
Brown,  11  How.  435,  13  L.  760,  majority  holding  yoid  deed  in^ 
sufficient 

Miscellaneous.— Cited  in  Greencastle  S.  T.  Co.  y.  State,  28  Ind. 
387,  as  an  instance  of  court  overruling  its  own  decision.  Cited  In 
Mayor  v.  Pres.,  etc.,  Steam,  etc.,  Co.,  Charlt  (Ga.)  346,  to  point  that 
a  legislative  act  appropriating  property  is  an  irrevocable  grant;  dis- 
senting opinion,  Gelpcke  y.  Dubuque,  1  Wall.  212,  213,  17  L.  528. 
Cited  in  Bauserman  v.  Blunt  147  U.  S.  653,  37  L.  318,  13  S.  Ct  469, 
and  Balkan  v.  Iron  Co.,  154  U.  S.  188,  38  L.  957,  14  S.  Ct.  1014,  as 
following  decision  of  State  court  on  statute  of  limitations. 

1  Wheat  482-487,  4  L.  141.  ROSS  v.  REED. 

Public  lands  —  Public  offlcen».—  Acts  done  by  them  are  presumed 
to  have  been  done  correctly;  accordingly  survey  and  entry  to  one 
claimant  held  a  prima  facie  evidence  of  his  titie,  pp.  486,  487. 

Cited  and  principle  applied  in  Whitcomb  v.  Spring  Valley  Coal 
Co.,  47  Fed.  655,  holding  where  part  of  patent  was  issued  to  patenter 
and  part  to  patentee,  it  will  be  presumed  assignment  was  properly 
made;  Commissioners  of  Pueblo  County  v.  Marshall,  11  Colo.  87,  16 
Pac.  839,  holding  one  has  right  to  rely  on  official  act  of  coroner;  Peo- 
ple V.  Mauran,  5  Den.  398,  holding  patentee  did  not  show  statutory 


1  Wheat  409-606         Notes  on  U.  S.  Reports.  710 

prerequisites;  Insurance  Co.  ▼.  Wright,  00  Vt  622,  12  AtL  107, 
holding  it  is  presumed  a  foreign  insurance  company  filed  a  copy 
of  its  by-laws,  where  secretary  of  State  had  issued  them  a  license. 
Cited,  arguendo,  in  United  States  v.  Speed,  8  WalL  83,  19  L.  45^ 

1  Wheat.  499,  4  L.  146,  APPENDIX. 

Practice. —  Prize  cases  are  first  heard  on  the  vessel's  papers,  and 
unless  from  these  the  character  of  the  property  is  doubtful  the 
court  looks  to  no  further  proof. 

Cited  and  applied  in  United  States  v.  Areola,  24  Fed.  Cas.  860. 

1  Wheat  506,  4  L.  149,  APPENDIX. 
Prize.—  Onus  probandi  that  property  is  neutral  is  upon  claimant 

Cited  in  Cushing  v.  Laird,  107  U.  S.  79,  27  L.  395,  2  S.  Ct  204, 
holding  decree  determines  nothing  as  to  title,  but  only  question  of 
prize  or  no  prize. 


n   WHEATON. 


2  Wheat  1-18,  4  L.  168,  SLOCUM  v.  MATBBRRY. 

Federal  courta —  Juzisdlctioii  of ,  is  exclusive  over  seizures  made 
on  land  or  water  for  violation  of  United  States  laws,  p.  9. 

This  rule  is  cited  and  applied  in  the  following  cases:  Gelston  v. 
Hoyt  3  Wheat.  312,  4  L.  398,  denying  right  of  owner  of  goods  to 
proceed  against  captor  in  State  court  until  legality  of  seizure  deter- 
mined by  Federal  court;  Freeman  v.  Howe,  24  How.  458,  16  L.  751, 
holding  void  writ  of  replevin  Issued  by  State  court  on  property 
attached  by  United  States  marshal;  Riggs  v.  Johnson  County,  6 
Wall  195,  18  L.  776,  on  point  that  State  court  cannot  enjoin  execu- 
tion of  Judgment  in  Federal  court  in  action  against  county  to  re- 
cover interest  on  bonds;  In  re  Fassett,  142  U.  S.  4S4,  35  L.  1089,  12 
S.  Ct  297,  as  to  seizure  for  violation  of  revenue  laws;  Hall  v.  War- 
ren, 2  McLean,  334,  F.  0.  5,952,  holding,  further,  that  pendency  of 
proceedings  in  Federal  court  may  be  pleaded  in  abatement  to  tres- 
pass against  seizing  officer;  Ashbrook  v.  The  Golden  Gate,  Newb. 
299,  F.  C.  574,  following  Gelston  v.  Hoyt,  supra;  United  States  v. 
Cloth,  1  Paine,  439,  F.  C.  15,150,  under  facts  similar  to  those  in  prin- 
cipal case;  Burke  v.  Trevitt,  1  Mason,  99,  F.  C.  2,163  (decision  pre- 
ceded that  in  principal  case,  ruling  similarly);  The  Phebe,  1  Ware, 
364,  F.  C.  11,066,  holding  that  where  property  taken  from  officer  of 
court,  during. proceedings,  redelivery  may  be  enforced  by  attach- 
ment; In  re  Brinkman,  7  Bank.  Reg.  426,  4  Fed.  Cas.  147,  as  to  pro- 
ceedings under  bankruptcy  act;  Gates  v.  Parish,  47  Ala.  161,  refus- 
ing to  annul  discharge  in  bankruptcy  decreed  by  Federal  court; 
Freeman  v.  Robinson,  7  Xnd.  323,  on  point  that  where  Federal  and 
State  laws  conflict  former  will  prevail;  Howe  v.  Freeman,  14  Gray, 
571,  574,  denying  right  to  maintain  replevin  against  United  States 
marshal  for  property  attached  on  mesne  process  of  Federal  court; 
Sailly  V.  Cleveland,  10  Wend.  158,  holding,  however,  that  where  prop- 
erty seized  consists  of  negotiable  paper,  action  upon  it  must  be  in 
name  of  party  to  it  and  not  in  name  of  marshal;  Tracey  v.  Corse, 
58  N.  T.  149,  asserting  right  of  collector  to  order  summary  sale  of 
property  seized  under  revenue  laws.  Cited  also  in  the  following 
cases,  but  without  particular  application  of  the  principle:  New 
Jersey,  etc.,  Co.  v.  Bank,  6  How.  390,  12  L.  485;  Andrews  v.  Smith, 
19  Blatchf.  102,  5  Fed.  836;  Daly  v.  Sheriff,  1  Woods,  178,  F.  0. 
3,553;  Warner  v.  Steamer  Uncle  Sam,  9  Cal.  731. 

Distinguished  in  The  Celestine,  1  Blss.  10,  F.  C-  2,541,  where 
seizure  made  under  State  statute;  Cooper  v.  Coburn,  2  Curt.  469, 
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F.  C.  3,416,  under  facts;  Smith  v.  AverlU,  7  Blatchf.  33,  P.  0.  13,007, 
holding  that  where  Judgment  given  for  claimant  of  property  seized, 
it  is  no  defense  to  an  action  against  officer,  where  property  not  re- 
turned to  claimant,  that  certificate  of  probable  cause  was  made; 
Senior  v.  Pierce,  31  Fed.  627,  holding  that  where  Jurisdiction  of  State 
court  is  exclusive  Federal  court  cannot  disturb  property  in  hands  of 
State  officers;  so  also  in  In  re  Hall,  etc.,  Co.,  73  Feci.  528;  Ex  parte 
Hill,  In  re  Willis  v.  Confederate  States,  38  Ala.  435,  438,  and  in  Ex 
parte  Hill,  In  re  Armstead  v.  Confederate  States,  38  Ala.  461,  402, 
asserting  right  of  State  court  to  order  release  of  person  held  under 
"  second  conscript  law,"  he  having  furnished  substitute  under  first 
conscript  law  (but  see  dissenting  opinion  in  latter  case,  pp.  483,  484). 
limited  in  Crawford  v.  Waterson,  5  Fla.  474,  holding  that  where 
Jurisdiction  of  Federal  courts  is  not  exclusive.  State  court  may  give 
redress.  Distinguished  also  in  Mock  v.  Kennedy,  11  La.  Ann.  526, 
66  Am.  Dec.  204;  Heyman  v.  Covell,  44  Mich.  335,  38  Am.  Rep.  275, 
6  N.  W.  848,  and  Bruen  v.  Ogden,  11  N.  J.  L.  376,  382,  384,  20  Am. 
Dec.  597,  603,  605,  aU  holding  that  State  court  may  enjoin  United 
States  marshal  from  seizing  property  of  one  person  under  execution 
issued  against  another;  Stoughton  v.  Mott,  13  Vt.  182,  holding  that 
while  proceedings  are  pending  in  Federal  court,  State  court  has  Jur- 
isdiction of  suit  against  officer  for  wrongful  taking. 

Federal  courts. —  Judgments  of,  in  actions  within  Jurisdictiou, 
are  not  subject  to  collateral  impeachment,  p.  10. 

Cited  and  applied  in  New  Lamp  Chimney  Co.  t.  Ansonia,  etc., 
Co.,  91  U.  S.  661,  33  L.  339,  13  Bank.  Reg.  390,  as  to  decree  under 
bankruptcy  act;  McGuire  v.  Winslow,  23  Blatchf.  427,  26  Fed.  305, 
denying  right  of  owner  of  goods  to  maintain  trover  against  officer, 
Circuit  Court  having  held  goods  subject  to  seizure  under  revenue 
laws;  Bailey  v.  Sundberg,  43  Fed.  82,  ruling  similarly  as  to  decree 
in  proceedings  against  vessel  for  damages  caused  by  collision; 
Cucullu  V.  Insurance  Co.,  6  Mart.  (La.)  (N.  S.)  14,  holding  decree  In 
admiralty  conclusive,  as  to  legality  of  seizure,  in  action  on  marine 
insurance  contract;  Kittredge  v.  Emerson,  15  N.  H.  269,  applying 
principle  to  Judgments  rendered  in  State  courts. 

Seizure. —  Where  officer  making,  refuses  to  institute  proceedings 
to  determine  forfeiture,  court  may  compel  him  to  do  so  or  abandon 
seizure,  p.  10. 

This  nile  is  cited  and  applied  in  The  Nuestra  Senora  de  Regla,  108 
U.  S.  103,  27  L.  666,  where,  on  restitution  of  goods,  court  awarded 
damages  against  officer  for  unreasonable  delay  in  instituting  pro- 
ceedings. 

Seizure. —  If  seizure  be  adjudged  wrongful,  and  without  probable 
cause,  party  Injured  may  proceed,  at  his  election,  to  recover  damages 
by  suit  at  common  law  in  State  court  or  in  the  Instance  court  of 
admiralty,  p.  12. 
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2  Wheat.  13-18,  4  L.  172,  GREENLEAF  v.  COOK. 

Sale. —  Failure  o/  consideration,  through  defect  of  title,  must  be 
total  in  order  to  constitute  defense  to  action  on  note  given  for  pur- 
chase price,  p.  16. 

Cited  and  principle  applied  in  Elmlnger  v.  Drew,  4  McLean,  892, 
F.  C.  4,416,  where  note  given  for  certain  barrels  of  fish,  and  there 
was  no  averment  that  barrels  were  worthless,  although  contents 
so  proven;  Zimpelman  v.  Hlpwell,  54  Fed.  853,  2  U.  S.  App.  568, 
defendant  having  failed  to  sustain  allegations  that  title  had  wholly 
failed  or  that  he  was  liable  to  be  evicted  by  superior  title;  Long 
V.  Allen,  2  Fla.  409.  50  Am.  Dec.  283,  where  vendor  held  under 
patent  from  United  States  and  vendee  alleged  outstanding  title  in 
another;  Reddlck  v.  Mlcltler,  23  Fla.  337,  2  So.  699,  applying  rule 
where  failure  consisted  in  land  conveyed  falling  short  of  quantity 
described  in  deed;  so  also  In  Mickler  v.  Reddlck,  88  Fla.  348,  21  So. 
288,  to  same  effect;  Howard  v.  Witham,  2  Me.  393,  where  vendor 
represented  title  to  be  In  fee-simple,  when  In  fact  it  was  but  an  es- 
tate for  life;  Hoy  v.  Taliaferro,  8  Smedes  &  M.  740,  741,  holding 
further,  actual  eviction  necessary  to  total  failure  of  consideration; 
followed  in  Copeland  v.  Loan,  10  Mo.  268,  under  facts  similar  to 
those  in  principal  case;  Fletcher  v.  Chase,  16  N.  H.  41,  applying  prin- 
ciple where  note  in  hands  of  person  to  whom  transferred  by  vendor 
as  collateral  security;  Allen  v.  Bank,  20  N.  J.  L.  625,  holding  that 
vendee  cannot  avoid  payment  of  note  on  ground  that  vendor  has 
failed  to  convey  certain  easement  as  promised  by  agent;  Pino  v. 
Beckwith,.l  N.  Mex.  27,  allowing  recovery  by  vendee  of  purchase 
price  paid,  vendor  having  failed  to  make  title,  and  vendee,  at  time 
of  action  brought,  having  tendered  possession  to  vendor;  Washburn 
V.  Picot,  3  Dev.  391,  sustaining  right  to  recover  on  note  where 
failure  of  consideration  only  partial;  Walker  v.  Smith,  2  Yt  543, 
on  point  that  defendant  in  action  on  note,  not  having  rescinded  pur- 
chase, could  not  prove  fraud  on  part  of  vendor;  Hadlocks  v.  Wil- 
liams, 10  Yt.  572.  holding  vendee  relieved  from  payment  of  notes 
where  failure  of  consideration  total  and  possession  never  transferred 
under  contract;  Norton  v.  Rooker,  1  Plnn.  208,  on  point  that  claim 
for  unliquidated  damages  cannot  be  set  off  in  action  on  note. 
Cited,  but  without  particular  application  of  the  principle  in  Wanger 
V.  Truly,  17  How.  585,  15  L.  217. 

Limited  in  Peden  v.  Moore,  1  Stew.  &  P.  81,  21  Am.  Dec.  656, 
holding  that  where  subject-matter  of  sale  is  personalty,  defendant 
may  in  action  on  note  claim  deduction  for  injury  sustained. 
t>istinguished  in  Wheat  v.  Dotson,  12  Ark.  709,  holding  contra,  where 
there  was  partial  failure  of  quantity  or  quality  of  subject-matter. 

Questioned  in  Earle  v.  Earle,  16  N.  J.  L.  281.  Distinguished  in 
Washabaugh  v.  Hall,  4  S.  Dak.  173,  56  N.  W.  83,  where  price  paid 
upon  express  condition  that  it  should  be  repaid  unless  title  perfected 
within  time  limited. 
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Sale  —  Defect  of  title. —  Where  vendee,  having  knowledge  of 
Incumbrance,  gives  note  for  purchase  price,  such  defect  Is  no  legal 
bar  to  action  on  note,  p.  17. 

Cited  and  principle  applied  in  Strong  v.  Waddell,  66  Ala.  473, 
denying  right  of  purchaser  in  possession,  to  set  up  outstanding  title, 
in  bar  to  blU  to  enforce  vendor's  lien;  Tobin  v.  BeU,  61  Ala.  129, 
where  deed  contained  no  warranty  of  title,  and  caveat  emptor 
held  to  apply;  Findley  v.  Gooley,  1  Blackf.  264,  on  point  that  vendee 
cannot  avoid  payment  of  note  on  ground  that  conveyance  was  made 
to  defeat  creditors;  Green  v.  Finucane,  5  How.  (Miss.)  546,  refusing 
to  enjoin  collection  of  notes  given  for  purchase  price,  where  vendee 
knew  that  vendor  had  only  equitable  title  and  it  appeared  that 
vendor  could  later  convey  legal  title;  Hassams  v.  Dompier,  28  Vt. 
33,  where  record  of  mortgage  held  to  have  given  vendee  constructive 
notice  of  incumbrance.  Approved  in  Decker  v.  Schulze,  11  Wash. 
60,  48  Am.  St  Rep.  867,  39  Pac.  265,  discussing  general  subject  of 
defect  of  title. 

Sale  —  Partial  defect  in  title  or  deed  is  examinable  only  by  court 
of  equity,  p.  17. 

Cited  and  applied  in  Parham  ▼.  Randolph,  4  How.  (Miss.)  453, 
85  Am.  Dec.  408,  rescinding  contract  for  sale  of  land  on  ground  of 
fraud,  after  judgment  in  law  on  notes  given  to  secure  purchase 
money. 

2  Wheat  18-24,  4  L.  174,  OTIS  v.  WALTER. 

Embargo. —  Officer  seizing  for  violation  of  embargo  law  Is  pro- 
tected, if  his  purpose  is  bona  fide,  and  he  need  not  show  probable 
cause,  p.  21. 

Embargo. —  Vessel  cannot  be  seized  for  violation  of  embargo  law 
after  reaching  terminus  of  her  voyage,  p.  23. 
No  citations. 

2  Wheat  25-31,  4  L.  175,  McIVER  v.  RAGAN. 

Statute  of  limitations^  purpose  of,  is  not  punishment  of  those  who 
neglect  to  assert  rights,  but  protection  of  those  who  have  remained 
In  possession  under  color  of  title  supposed  to  be  good,  p.  29. 

Cited  and  applied  in  Armstrong  v.  Morrill,  14  WalL  146,  20  L.  772, 
holding  that  forfeiture  to  State  for  default  of  real  owner  In  pay- 
ment of  taxes,  breaks  continuity  of  adverse  possession,  and  adverse 
possession  subsequent  to  restitution  cannot  be  tacked  to  prior  pos- 
session; Mitchell  V.  Wilson,  3  Cr.  C.  C.  248,  F.  C.  9,672,  holding 
possession  of  slave  for  twenty  years,  prima  facie  evidence  of  title 
in  plaintiff  in  replevin;  Roberts  v.  Pillow,  Hemp.  634,  F.  0.  11,909, 
holding  color  of  title  under  void  deed  admissible  in  evidence  of  ad- 
verse possession;  English  v.  Register,  7  Ga.  390,  holding  that  posses- 
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sion  under  disclaimer  of  title  is  not  adverse  as  regards  one  haying 
perfect  paper  title;  Hickman  v.  Gaither,  2  Yerg.  204,  on  point  that 
claim  by  entry  will  be  barred  by  adverse  possession  under  color 
of  title  for  statutory  period.  Approved  in  Spaulding  v.  Grigg,  4  Ga. 
87,  discussing  general  subject 

Statutes  of  limitationB. —  Courts  can  make  no  exceptions  to,  p.  30. 

This  rule,  for  which  the  principal  case  is  a  leading  authority,  has 
been  applied  in  the  following  citing  cases:  Bank  of  Alabama  v. 
Dalton,  9  How.  529,  13  L.  245,  construing  statute  limiting  time  for 
bringing  action  on  Judgments  obtained  in  other  States,  and  apply- 
ing rule,  although  person  sued  became  citizen  of  State  same  day  as 
suit  brought;  French  v.  Spencer,  21  How.  238,  16  L.  99,  construing 
bounty-land  act  containing  no  prohibition  as  to  sale  of  land  granted 
under  it;  United  States  v.  Maillard,  4  Ben.  465,  F.  C.  15,709,  enforc- 
ing statute  of  limitations  containing  no  exception  as  to  cases  tainted 
with  fraud;  The  Sam  Slick,  2  Curt  485,  F.  C.  12,282,  holding  that 
where  statute  provided  that  lien  on  vessel  should  be  lost  on  entry 
In  any  port  outside  of  commonwealth,  entry  of  such  port  in  distress 
worked  loss  of  lien;  United  States  v.  Brown,  2  Low.  269,  F.  C.  14,665, 
as  to  statute  of  limitations  containing  no  exception  as  to  persons 
without  limits  of  country;  Weeks  v.  Vassault,  3  Sawy.  217,  F.  O. 
9,393,  holding  pendency  of  administration  on  estate  does  not  con- 
stitute disability  in  heir  to  sue,  in  absence  of  express  provision  in 
statute;  Norton  v.  De  la  Villebeuve,  1  W^oods,  164,  F.  C.  10,350,  hold- 
ing that  ignorance  of  rights  at  time  such  rights  accrued,  does  not 
remove  bar  raised  by  statute  of  limitations;  Amy  v.  Watertown,  22 
Fed.  Rep.  420,  holding  statute  not  suspended  because  failure  to  sue 
was  caused  by  fraud  of  defendant;  Copp  v.  Railway  Co.,  50  Fed. 
165,  holding  that  where  congress  creates  new  right  of  action  and 
prescribes  no  period  of  limitations,  State  statutes  apply;  Morgan 
V.  Des  Moines,  54  Fed.  460,  denying  infants'  rights  beyond  statute 
of  limitations  where  such  rights  not  granted  by  statute  itself;  Mad- 
den V.  Lancaster,  65  Fed.  195,  27  U.  S.  App.  528,  refusing  to  enter- 
tain objection  that  period  of  limitations  prescribed  by  statute  is 
unreasonably  short;  Shreve  v.  Gheeseman,  69  Fed.  789,  32  U.  S.  App. 
676,  construing  statute,  providing  for  taxing  costs;  Pearsall  v.  Rail- 
way Co.,  73  Fed.  940,  holding  right  of  consolidation  granted  in 
railroad  charters  to  be  vested  right,  and  where  charter  reserved  to 
state,  right  to  amend  "  in  any  manner  not  impairing  vested  rights," 
such  right  of  consolidation  was  not  excepted;  dissenting  opinion, 
Stryker  v.  Commissioners,  77  Fed.  582,  40  U.  S.  App.  583,  on  point 
that  where  charter  contains  unrestricted  right  of  taxation,  city  may 
levy  special  tax  for  purpose  of  satisfying  Judgment;  Boyd  Paving 
Co.  V.  Ward,  85  Fed.  35,  55  U.  S.  App.  742,  applying  principle  in 
construing  clause  of  State  constitution  restricting  use  of  powers 
by  certain  classes  of  cities;  Savings,  etc.,  Co.  v.  Bear  Valley,  etc., 
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Co.,  89  Fed.  40,  holding  courts  cannot  extend  life  of  lien  beyond 
statutory  period;  United  States  v.  American  L.  Co.,  80  Fed.  320, 
refusing  to  make  an  exception  to  the  running  of  the  statute,  where 
the  steps  talcen  to  procure  service  of  process  in  a  suit  commenced, 
were  bona  fide  but  misguided. 

Followed  also  in  Bennett  v.  Worthington,  24  Ark.  493,  holding  that 
closing  of  courts  during  war  does  not  suspend  running  of  statute 
of  limitations,  unless  expressly  so  provided;  Tynan  v.  Walker,  35 
Cal.  640,  95  Am.  Dec.  157,  construing  strictly,  statute  of  limitations, 
and  holding  further,  that  statute  will  not  be  held  to  imply  existence 
of  person  against  whom  it  may  run;  so  also  in  Adams  v.  Davis,  47 
Ga.  341;  Baker  v.  Brown,  18  111.  92,  holding  that  death  of  debtor 
cannot  arrest  statute  of  limitations;  Hibernian  Banking  Assn.  v. 
Commercial  Nat.  Bank,  157  111.  538,  41  N.  E.  923,  construing  section 
of  statute  of  limitations  relative  to  departure  of  debtor  from  State; 
Smith  V.  Stewart,  21  La.  Ann.  77,  78,  holding  that  existence  of  war 
will  not  suspend  operation  of  statute  of  limitations,  unless  expressly 
so  provided;  Coffin  v.  Rich,  45  Me.  512,  71  Am.  Dec.  563,  construing 
statute  changing  existing  liabilities  of  individual  members  of  corpo- 
rations, holding  courts  bound  by  such  statute,  except  where  vested 
rights  impaired;  Erickson  v.  Johnson,  22  Minn.  883,  holding  period 
of  five  years,  provided  in  statute,  during  which  judgment  lien  mu.5t 
be  enforced,  not  extended  by  death  of  Judgment  creditor;  Robertson 
V.  Alford,  13  Smedes  &  M.  512,  where  statute  of  limitations  held  not 
suspended  by  injunction,  restraining  creditor  from  enforcing  claim; 
Kilpatrick  v.  Bryne,  25  Miss.  582,  where  Judgment  lien  declared  lost 
at  end  of  period  of  limitation,  although  execution  levied  during  such 
period,  but  no  sale  made  under  it;  Dozier  v.  Ellis,  28  Miss.  736,  hold- 
ing that  where  statute  prescribed  period  within  which  action  must 
be  brought  to  recover  money  paid,  such  period  commences  to  nin 
before  time  of  discovery  of  fraud;  so  also  in  Rogers  v.  Brown, 
61  Mo.  194,  and  Garrett  v.  Conklin,  52  Mo.  App.  659,  to  same  effect; 
Toombs  V.  Hornbuckle,  3  Mont  196,  construing  statute  limiting  time 
for  bringing  appeals  in  certain  cases;  Freeholders  v.  Veghte,  44  N. 
J.  L.  513,  holding  that  fraudulent  concealment  of  cause  of  action 
cannot  affect  operation  of  statute  of  limitations;  Randall  v.  Rail- 
road Co.,  107  N.  C.  754,  12  S.  E.  607,  construing  statute  declaring 
presumptions  of  negligence  in  certain  cases  of  injury  to  property; 
Matterson  v.  Dederkey,  12  R.  I.  71,  construing  statute  regulating 
capacity  of  married  woman  to  sue  in  absence  of  husband  from 
State;  Patton  v.  McClure,  Mart.  &  Y.  345,  construing  statute  pro- 
viding, in  general  terms,  that  certain  contracts  shall  be  in  writing; 
Cocke  V.  McGinnis,  Mart  &  Y.  365,  17  Am.  Dec.  812,  holding  that 
where  cases  of  fraud  not  excepted  from  operation  of  statute  of 
frauds,  courts  cannot  make  exception;  Bo  wen  v.  Klrkland,  44  S.  W. 
192,  refusing  to  engraft  an  exception  upon  the  law  of  limitations 
as  to  administi'ators;  Bickle  y.  Chrlsman,  76  Ya.  685,  688,  holding 
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mere  want  of  knowledge  of  creditor  Insnfficient  to  suspend  opera- 
tion of  statute  of  Umltations;  Laidley  v.  Smith.  32  W.  Va.  391,  25 
Am.  St  Rep.  829,  9  S.  E.  211,  where  statute  of  limitations  held  to 
run  against  receiyer  appointed  by  court,  unless  expressly  excepted; 
Woodbury  v.  Shackleford,  19  Wis.  60,  construing  statute  llmittng 
period  allowed  for  redemption  of  land  sold  for  taxes;  dissenting 
opinion,  Buffham  v.  City  of  Racine,  26  Wis.  463,  majority  holding 
municipal  corporation  not  subject  to  garnishment,  under  statute 
providing  general  remedy  by  garnishment  And  see  note,  13  Am. 
Dec.  370,  on  subject  of  exceptions  to  statute  of  limitations.  Cited 
approvingly  in  Wrightman  v.  Boone  County,  88  Fed.  436;  Lawrence 
V.  Bridleman,  3  Yerg.  502,  discussing  general  subject;  so  also  in 
Burdyne  v.  Mackey,  7  Mo.  378,  and  Hudson  v.  Carey,  11  Serg. 
&  R.  14. 

Limited  in  Hanger  v.  Abbott  6  WalL  542,  18  L.  943,  holding  that 
time  during  which  courts  were  closed  during  rebellion  should  be 
deducted  in  computing  time  limited,  although  not  so  provided  In 
statute.  Criticised  in  Andrews  v.  Dole,  11  Bank.  Reg.  363,  1  Fed. 
Cas.  883,  holding  rule  inapplicable  to  equity  courts. 

Statute  of  UmitationB  — Disability  to  sue.— Want  of  evidence 
necessary  to  support  title  is  not  P-  30. 

Principle  applied  in  Hudson  y.  Carey,  11  Serg.  &  R.  14,  holding 
statute  not  arrested  during  period  between  discharge  in  bankruptcy 
and  reversal  of  decree. 

Miscellaneous  citations.—  Cited  in  Rhode  Island  y.  Massachusetts, 
12  Pet  746,  9  L.  1269,  on  point  that  United  States  Supreme  Court 
has  Jurisdiction  over  dispute  as  to  boundary  between  States. 

2  Wheat  32-45,  4  L.  177,  HUNTER  v.  BRYANT. 

Post-nuptial  bond. —  Specific  legacy,  given  to  wife  by  will,  Is  sat- 
isfaction of  post-nuptial  bond  for  like  amount  unless  contrary  inten- 
tion clearly  appear,  p.  38. 

Rule  applied  in  Pulliam  y.  Pulliam,  10  Fed.  57,  79,  F.  C.  11,463a, 
holding  further  discretion  is  to  be  allowed  executor  as  to  manner  in 
which  funds  to  be  raised.  Cited  also  in  note,  50  Am.  Dec.  371,  on 
subject  of  marriage  settlements. 

Husband  and  wife.— Actual  maintenance  by  husband  is,  in  gen- 
eral, satisfaction  of  promise  by  him  to  pay  annual  sum  for  mainte- 
nance, if  parties  live  together  and  no  claim  for  annual  sum  is 
made,  p.  40. 

Miscellaneous.—  Cited  in  Moore  y.  Hamilton,  4  Fla.  118,  on  point 
that  executors  are  responsible  for  loss  to  estate  resulting  from  acts 
not  in  accordance  with  law,  although  done  in  good  faith;  also  in 
Magill  V.  Brown,  16  Fed.  Cas.  447,  on  point  that  disposition  of  real 
property  by  will  is  subject  to  laws  of  Jurisdiction  where  situated. 
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Pleading.— Variance  between  writ  and  declaration  can  be  taken 
advantage  of  only  by  plea  In  abatement,  p.  55. 

This  rule  has  been  cited  and  applied  in  McKenna  v.  Fisk,  1  How. 
247,  11  L.  119,  holding  that  after  pleading  general  issue  it  Is  too  late 
to  take  advantage  of  such  variance;  Wilder  v.  McCk>rmick,  2  Blatchf. 
33,  F.  C.  17,650,  overruling  general  demurrer;  How  v.  McKinney,  1 
I^IcLean,  320,  F.  C.  6,749,  holding  further  as  to  necessity  for  demand 
of  oyer  of  writ;  Prince  v.  Lamb,  Breese,  379,  holding  such  variance 
not  assignable  as  error;  so  also  in  Crulkshank  v.  Brown,  5  (lilm.  77, 
to  same  eflPect;  Weld  v.  Hubbard,  11  111.  574,  17  111,  530,  sustaining 
plea  in  abatement;  Giles  v.  Ferryman,  1  Harr.  &  G.  171,  where 
variance  held  cured  by  verdict;  Hite  v.  Hunton,  20  Mo.  289,  denying 
right  of  defendant  to  take  advantage  after  appearance,  of  variance 
between  petition  and  summons  as  to  names  of  plaintiffs;  Waldo  v. 
Beckwith,  1  N.  Mex.  Ill,  holding  that  advantage  cannot  be  taken 
of  variance  after  plea  to  general  Issue.  Cited  approvingly  also  in 
Phelps  V.  Spruance,  1  Colo.  414,  discussing  general  subject;  Buford 
V.  Hickman,  Hemp.  234,  F.  C.  2,114a,  holding  record  omitting  writ 
insufficient 

Distinguished  in  Wilkinson  v.  Pomeroy,  10  Blatchf.  529,  F.  C. 
17,675,  overruling  plea  In  abatement  after  plea  to  merits.  Modified 
in  Cole  v.  Peniwell,  5  Blackf.  176,  holding  quashing  of  writ  to  be 
final  judgment  which  is  reversible  on  appeal. 

Trustee,  liability  of,  on  personal  covenant,  is  not  affected  by 
addition  after  his  name,  of  words,  "  as  trustee,"  p.  56. 

This  rule  has  been  cited  and  applied  in  Taylor  v.  Davis*  Admx., 
110  U.  S.  330,  28  L.  166,  4  S.  Ct.  150,  enforcing  personal  covenant  to 
pay  demands  against  trust  estate;  Baker  v.  Biddle,  1  Bald.  422,  F. 
C.  764,  on  point  that  where  trustee  covenants  to  perform  trust,  he 
is  liable  at  law  for  breach;  Benjamin  v.  Birmingham,  50  Ark.  441, 
8  S.  W^.  180,  where  defendant  held  liable  on  contract  executed  by 
him  as  trustee  for  himself  and  codefendants;  Mitchell  v.  Hazen,  4 
Conn.  514,  515,  10  Am.  Dec.  176,  where  grantor  conveyed  "  as  ad- 
ministrator," deed  containing  covenant  of  seisin;  so  also  In  Belden 
V.  Seymour,  8  Conn.  24;  Branch  v.  Branch,  6  Fla.  324,  on  point  that 
in  suit  by  executor  in  representative  character  he  must  describe 
himself  and  make  his  claim  as  executor  only;  Wilson  v.  Fridenberg, 
22  Fla.  130,  143,  holding  that  where  widow  makes  personal  covenant 
"  as  executrix,"  jointly  with  husband  married  subsequently  to 
testator's  death,  husband  only  is  liable;  Cleaveland  v.  Stewart  3  Ga. 
296,  297,  holding  trustees  of  college  personally  liable  on  contract  for 
services  of  teacher,  executed  by  them  '*  as  trustees;  "  Mears  v. 
Morrison,  Breese,  224,  holding  agent  personally  liable  for  breach  of 
covenants  in  deed  signed  by  him  only  "  as  agent; "  Bloom  v.  Wolfe, 
50  Iowa,  288,  where  trustee  executed  deed  containing  covenant  of 
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warranty;  OflPutt  v.  Ayres,  7  T.  B.  Mon.  357,  as  to  personal  liability 
of  maker  of  note,  acting  "  as  agent "  for  another;  Simonds  v.  Heard, 
23  Pick.  125,  34  Am.  Dec.  43,  as  to  personal  contract .  executed  by 
bridge  commissioners,  as  such;  Murphy  v.  Price,  48  Mo.  250,  as  to 
acts  of  corporation  officers  in  executing  deed  with  warranty;  Bryson 
V.  Lucas,  84  N.  C.  685,  37  Am.  Rep.  636,  where  bond  executed  and 
signed  "  H.  S.  L.  for  C,  president  of  company; "  Cadell  v.  Allen, 
99  N.  O.  547,  6  S.  B.  402,  on  point  that  deed  executed  by  attorney  in 
fact  should  purport  on  its  face  to  be  deed  of  principal,  and  prin- 
clpal's  name  should  be  signed  by  attorney;  Fish  v.  Ross,  2  Hill 
L.  (S.  C.)  295,  296,  as  to  liability  of  person  signing  promissory  note 
"  as  agent; "  McDowall  v.  Reed,  28  S.  C.  469.  6  S.  E.  301,  and  in 
Patterson  v.  Craig,  1  Baxt  293,  under  facts  similar  to  those  In 
principal  case;  Carr  v.  Branch,  85  Va.  605,  8  S.  B.  480,  where  bond 
signed  by  maker  "as  executor,"  but  trust  deed  to  secure  bond 
executed  in  individual  capacity;  North  v.  Henneberry,  44  Wis.  317, 
as  to  personal  liability  on  covenant,  of  attorney  in  fact  executing 
deed  in  his  own  name.  See  also  note,  17  Am.  Dec.  224,  227,  on 
subject  of  executors*  covenants.  Cited  approvingly,  but  without 
particular  application  to  point  at  issue,  in  the  following  cases: 
East  Hartford  v.  Pitkin,  8  Conn.  401;  Jones  v.  Henderson,  149  Ind. 
463,  49  N.  E.  444;  McBean  v.  Morrison,  1  A.  K.  Marsh.  546.  See 
also  note,  1  Blackf.  243. 

Distinguished  in  Glenn  v.  Allison,  58  Md.  529,  where  terms  of 
mortgage  executed  by  trustee  showed  no  Intention  to  assume  per- 
sonal liability;  Underbill  v.  Gibson,  2  N.  H.  354,  9  Am.  Dec.  84, 
holding  that  where  contract  Is  under  seal,  and  name  of  principal 
disclosed,  principal  alone  is  bound;  Day  v.  Brown,  2  Ohio,  348,  where 
by  covenant,  executors  bound  themselves  to  warrant  and  defend 
**  as  far  as  executors  are  bound  by  law  to  do;  "  Staples  v.  Staples, 
8.5  Va.  81,  7  S.  E.  201,  holding  that  where  order  accepted  by  repre- 
sentative is  rejected  in  creditor's  suit,  there  can  be  no  personal 
decree  against  representative,  debt  having  been  asserted  in  bill  as 
due  from  estate. 

Covenant  ag^ainst  Incumbrances  by  covenantors,  Includes  several, 
as  well  as  joint  incumbrances,  p.  60. 

Explained  and  distinguished  In  Fields  v.  Squires,  Deady,  372,  F. 
C.  4,776,  holding  that  assignee  of  covenant  for  title  may  enforce 
covenant  against  heir  of  covenantor,  although  such  covenant  made 
jointly  by  ancestor  and  another. 

Covenant  against  incumbrances.—  If  covenantee  be  unable  to  ob- 
tain possession  in  consequence  of  possession  in  person  claiming 
under  older  title,  covenant  will  be  treated  as  broken,  p.  61. 

This  rule  has  been  applied  In  the  following  citing  cases:  Dickson 
V.  Briggs,  12  Ala.  220,  on  point  that  covenant  Is  broken  when  made, 
if  incumbrances  exist;  Duroe  v.  Stephens,  101  Iowa,  361,  70  N.  W. 
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610,  holding  further  that  special  warranty  to  defend  against  all 
persons  claiming  "  through  or  by  "  grantor,  did  not  affect  liability 
under  general  covenant  against  incumbrances;  Surget  ▼.  Arighi,  11 
Smedes  &  M.  97,  49  Am.  Dec  47,  holding  that  eviction  by  stranger 
does  not  constitute  breach;  Glenn  v.  Thistle,  23  Miss.  51,  where 
delivery  of  seisin  by  sheriff  to  plaintiff  in  ejectment  held  to  con- 
stitute breach;  Daggett  v.  Ayer,  65  N.  H.  83,  18  AtL  170,  holding 
that  cause  of  action  accrues  immediately  upon  delivery  of  deed; 
beddoe  v.  Wadsworth,  21  Wend.  125,  holding  further  that  paramount 
title  must  be  alleged  and  proved;  Shattuck  v.  Lamb,  65  N.  Y.  509, 
22  Am.  Rep.  663,  where  land  in  possession  of  third  person  under 
paramount  title;  but  see  dissenting  opinion,  p.  513,  citing  note  to 
principal  case  on  point  that  **  some  particular  act  must  be  shown," 
whereby  plaintiff  disturbed  in  possession;  Grist  v.  Hodges,  3  Dev. 
201,  where  facts  were  similar  to  those  in  principal  case;  Hodges  v. 
Latham,  98  N.  G.  243,  2  Am.  St.  Rep.  334,  3  S.  E.  496,  holding,  how- 
ever, burden  of  showing  paramount  title  is  on  covenantee;  so  also 
in  Hodges  v.  Wilkinson,  111  N.  0.  60,  15  S.  E.  942;  Randolph  y. 
Meeks,  Mart  &  Y.  62,  under  facts  similar  to  those  In  principal  case; 
Sheffey's  Exr.  v.  Gardiner,  79  Va.  317,  holding  that  where  land 
already  in  possession  of  third  person  having  title,  covenantee  need 
not  allege  and  prove  entry;  in  Rex  v.  Greel,  22  W.  Va.  375,  undeif 
similar  facts;  Bennett  v.  Keehn,  67  Wis.  162,  164,  30  N.  W.  115,  116, 
holding  that  mere  knowledge  of  mortgage  on  part  of  covenantee, 
will  not  relieve  covenantor  from  liability.  Gited  approvingly  In 
general  discussion  in  Mitchell  v.  Warner,  5  Gonn.  521,  522;  Whitney 
V.  Dinsmore,  6  Gush.  129.  A  note  to  the  principal  case,  p.  62, 
declares  the  measure  of  damages  for  breach  of  the  covenant  to  be 
the  amount  of  purchase  money  with  interest  from  time  of  purchase, 
and  this  rule  has  been  applied  in  the  following  cases:  Ogbum  v. 
Ogburn,  3  Port  129;  Roebuck  v.  Dupuy,  2  Ala.  538;  Logan  v. 
Moulder,  1  Ark.  323,  33  Am.  Dec.  345;  Ela  v.  Gard,  2  N.  H.  178; 
Baldwin  v.  Munn,  2  Wend.  405,  20  Am.  Dec.  630;  Kinney  v.  Watts, 
14  Wend.  41;  Funk  v.  Vonelda,  11  Serg.  &  R.  114,  14  Am.  Dec.  622; 
Hunt  V.  D'Orval,  Dud.  L.  183;  note,  1  Blackf.  266. 

Distinguished  in  Peters  v.  Bowman,  98  U.  S.  59,  25  L.  92,  denying 
right  of  vendee  to  controvert  vendor's  title  in  action  to  enforce 
vendor's  lien,  there  having  been  no  eviction,  actual  or  constructive; 
Beebe  v.  Swartwout,  3  Gilm.  181,  where  covenantee  did  not  aver  that 
third  person  in  possession  claimed  under  good  title;  AUis  v. 
Nininger,  25  Minn.  527,  holding  covenant  not  broken  by  mere  ex- 
istence of  superior  title  in  third  person,  without  attempt  to  assert 
it;  Merritt  v.  Byers,  46  Minn.  76,  48  N.  W.  417,  where  covenant 
qualified  by  excepting  specified  mortgage;  Dennis  v.  Heath,  11 
Smedes  &  M.  218,  49  Am.  Dec.  52,  holding  that  mere  Judgment  in 
ejectment,  without  eviction,  is  not  breach. 
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Bill  of  exchangee.— Pre-existing  debt  is  good  consideration  for 
acceptance  of,  if  transaction  not  tainted  with  fraud,  p.  73. 

Cited  and  applied  in  Riley  v.  Anderson,  2  McLean,  593.  F.  0. 
11,835,  holding  precedent  debt  good  consideration  for  assignment  of 
promissory  note;  so  also  in  Smith  v.  Babcocls,  2  Wood.  &  M.  288, 
F.  O.  13,009;  Brush  v.  Scribner,  11  Conn.  403,  20  Am.  Dec.  316, 
^  where  note  was  transferred  to  bona  fide  holder,  although  void  as 
between  original  parties;  so  also  in  Johnson  v.  Barney,  1  Iowa,  535. 
Cited  approvingly  in  discussion  of  general  subject,  in  Swift  v.  Tyson, 
16  Pet.  20,  10  L.  872;  Jewett  v.  Hone,  1  Woods,  534,  F.  C.  7,311; 
Garretson  v.  Bank,  39  Fed.  167. 

Distinguished  in  Nevitt  v.  Bank,  1  Freem.  (Miss.)  439,  where  note 
taken  fraudulently  for  supposed  precedent  debt,  which  did  not  exist; 
so  also  in  Wardell  v.  Howell,  9  Wend.  172.  Denied  in  Ontario  Bank 
V.  Worthlngton,  12  Wend.  600. 

Bills  of  exchange.—  Letter  written  within  reasonable  time  before 
date  of  bill,  describing  it  acciirately  and  promising  to  accept  it,  is, 
if  relied  upon,  a  virtual  acceptance  binding  on  promisor,  p.  75. 

ThtS^Tule  is  cited  and  applied  in  Ogden  v.  Gillingham,  1  Bald.  44, 
45,  F.  C.  10,456,  although  drawee  discharged  in  bankruptcy  between 
date  of  promise  and  date  of  draft;  Bayard  v.  Lathy,  2  McLean,  463, 
F.  0.  1,131,  on  point  that  bill  need  not  be  in  esse  at  time  letter  of 
acceptance  written;  Russell  v.  Wiggin,  2  Story,  237,  240,  F.  C. 
12,165,  awarding  Judgment  for  damages  sustained  by  reason  of 
refusal  to  accept;  Garretson  v.  Bank,  39  Fed.  166,  167,  where  such 
previous  acceptance  was  by  telegram;  so  also  in  Whilden  v.  Bank, 
64  Ala.  29,  38  Am.  Rep.  3;  Wakefield  v.  Greenhood,  29  Cal.  601, 
holding  further  that  in  action  against  drawee  who  has  promised  to 
accept,  he  is  sued  as  acceptor,  and  acceptance  alleged;  Bancroft  v. 
Denny,  5  Houst.  13,  on  point  that  verbal  acceptance  of  bill  not  yet 
drawn  will  bind  acceptor;  Nelson  v.  Bank,  48  III.  38,  95  Am.  Dec. 
611,  and  Vance  v.  Ward,  2  Dana  (Ky.),  96,  under  facts  similar  to 
those  in  principal  case;  Davidson  v.  Keyes,  2  Rob.  257,  38  Am. 
Dec.  212,  holding  further  that  where  authority  is  unconditional, 
drawee  cannot  defend  on  ground  that  authority  was  abused;  Nisbett 
V.  Galbraith,  3  La.  Ann.  691,  holding  that  possession  by  holder  of 
bill,  of  letter  indorsed  by  drawer,  is  prima  facie  evidence  that  bill 
was  taken  on  faith  of  letter;  First  National  Bank  v.  Clark,  61  Md. 
405,  400,  48  Am.  Rep.  115,  116,  on  point  that  telegram,  to  constitute 
acceptance,  must  sufficiently  describe  draft;  Murdock  v.  Mills,  11 
Met  10,  under  facts  similar  to  those  in  principal  case;  Pierce  v. 
Kittridge,  115  Mass.  376,  holding  that  oral  promise  to  accept,  if . 
relied  upon,  is  binding  on  acceptor;  so  also  in  Williams  v.  Winans, 
14  N.  J.  L.  343,  to  same  effect;  Overman  v.  Bank,  30  N.  J.  L.  69, 
holding,  however,  that  holder  must  show  that  bill  was  taken  on 
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faith  of  such  promise;  Parker  v.  Greele,  2  Wend.  548,  under  similar 
facts;  so  also  In  same  case  on  appeal,  5  Wend.  420,  422;  Ulster 
County  Bank  y.  McFarlan,  3  Den.  557,  on  point  that  bill  must 
answer  description  in  letter  promising  to  accept;  Nimocks  y. 
Woody,  97  N.  O.  5,  2  Am.  St  Rep.  270,  2  S.  B.  251,  where  week 
held  to  be  reasonable  time  in  which  to  draw,  in  absence  of  proof  of 
damage  to  drawee  by  delay;  Putnam  Bank  v.  Snow,  52  N.  B.  1079, 
to  point  that  oral  acceptance  suffices,  case  upholding  acceptance  by 
letter  as  valid;  Henrietta  Bank  v.  State  Bank,  80  Tex.  651,  26  Am. 
St.  Rep.  774,  16  S.  W.  321,  as  to  acceptance  by  telegram.  And  see 
notes,  41  Am.  Dec.  256,  and  1  Am.  St  Rep.  137,  on  general  subject 
Cited  approvingly  in  Baring  v.  Lyman,  1  Story,  414,  F.  C.  983;  Brush 
V.  Scribner,  11  Conn.  403,  29  Am.  Dec.  316,  dissenting  opinion; 
Talmadge  y.  Williams,  27  La.  Ann.  655;  Carnegie  y.  Morrison,  2  Met 
406;  Bissell  v.  Lewis,  4  Mich.  459;  Woodard  v.  Griffiths-Marshall, 
•etc.,  Co.,  43  Minn.  262,  45  N.  W.  433;  Lonsdale  v.  Bank,  18  Ohio, 
140;  Steman  v.  Harrison,  42  Pa.  St  58,  82  Am.  Dec.  492. 

The  principal  case  is  distinguished  upon  this  point  in  the  following 
teases,  on  the  ground  that  the  letter  relied  upon  was  written  an 
unreasonable  time  before  the  bill  was  drawn  and  described  it  only 
in  general  terms:  Boyce  v.  Bd wards,  4  Pet  121,  122,  7  L.  803; 
Cassell  y.  Dows,  1  Blatchf.  340,  341,  342,  F.  C.  2,502;  Bxchange  Bank 
V.  Hubbard,  62  Fed.  115,  26  U.  S.  App.  133.  Distinguished  also  in 
Morse  y.  Bank,  1  Holmes,  215,  F.  C.  9,857,  holding  verbal  agreement 
to  pay  check,  where  there  are  no  funds  in  hands  of  drawee,  is  void 
fls  being  within  statute  of  frauds.  Distinguished  in  Kennedy  y. 
Oeddes,  8  Port.  267,  33  Am.  Dec.  290,  and  Plummer  v.  Lyman,  49  Me.  i 

233;  State  Bank  v.  Young,  5  McCrary,  14,  14  Fed.  890,  under  facts; 
Wildes  y.  Savage,  1  Story,  27,  F.  O.  17,653,  and  Franklin  Bank  v. 
Lynch,  52  Md.  278,  279,  36  Am.  Rep.  377,  378,  denying  application 
of  rule  to  drafts  payable  at  sight;  Carroll  ton  Bank  v.  Tayleur,  16 
La.  499,  35  Am.  Dec.  221,  holding  that  where  letter  allowed  credit 
only  upon  condition  drawer  was  not  bound  where  bill  dravnn  and 
sold  to  third  person;  Yon  Pheel  v.  Sloan,  2  Rob.  149,  38  Am. 
Dec.  208,  where  bill  in  question  did  not  answer  description  in  letter; 
Lewis  y.  Kramer,  3  Md.  289,  where  party  discounting  bill  did  not 
rely  upon  letter;  Bxchange  Bank  v.  Rice,  98  Mass.  289,  where  letter 
promising  to  accept  was  written  after  discount  of  bill. 

2  Wheat  76-99,  4  L.  189,  THE  DOS  HBRMANOS. 

Prize.— Evidence  to  acquit  or  condemn  must  come,  in  first  In- 
stance, from  papers  and  crew  of  captured  vessel,  p.  79. 

Cited  and  applied  in  United  States  v.  Areola,  24  Fed.  Oas.  850, 
holding  uncontradicted  testimony  of  master,  as  to  residence,  is 
sufficient  evidence  of  citizenship  at  time  vessel  captured;  United 
States  v.  Cement,  27  Fed.  Cas.  297,  decreeing  forfeiture  of  vessel  in 
absence  of  testimony  explaining  fraudulent  character  of  papers. 
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Prise.— If  neutrality  Is  doubtful,  further  proof  may  be  granted 
In  the  discretion  of  the  court,  p.  80. 

Pria©.—  Neutral  owner,  who  endeavors  to  cover  enemy's  property, 
forfeits  his  own  as  penalty,  p.  97. 

Cited  and  appUed  In  United  States  v.  Brig  LlUa,  2  CJllff.  187,  F.  O. 
15,600,  refusing  to  grant  order  for  further  proofs  of  neutrality  (see 
also  S.  0.,  2  Sprague,  184,  F.  O.  8,348);  The  Revere,  2  Sprague,  118, 
F.  O.  11,716,  denying  right  of  master  to  defend  on  ground  that  he 
was  not  warned  of  existence  of  blockade,  ship's  documents  having 
deliberately  presented  false  destination;  The  Cuba,  2  Sprague,  175, 
F.  G.  8,457,  refusing  to  admit  further  proof,  where  log  falsified  with 
Intention  of  deceiving  belligerent  cruisers  as  to  course  taken  by 
vesseL 

Citisemihip  —  Ezpatriation.-~Actual  removal  for  lawful  purpose, 
and  acquisition  of  domicile  elsewhere  are  necessary  to  effect,  p.  d8. 

Referred  to  in  Ck)mltls  v.  Parkerson,  56  Fed.  560,  discussing  gen- 
eral subject 

Miscellaneous  citations.—  Cited  in  United  States  v.  The  Wren,  28 
Fed.  Cas.  788,  but  application  doubtful.  Cited  also  in  The  Rita, 
89  Fed.  768,  as  Instance  of  practice  in  action  for  recovery  of  prize 
money. 

2  Wheat  100-111,  4  L.  194,  BEVERLY  v.  BROOKE. 

Bailmeat—  Master  of  vessel  hiring  slaves  to  act  as  seamen,  is 
required  t«  exercise  only  ordinary  diligence,  and  is  not  liable  to 
ovmer  for  escape  of  slaves  in  foreign  port,  p.  109. 

Distinguished  in  Macon,  etc.,  R.  R.  Co.  v.  Holt,  8  Ga.  162,  holding 
carrier  liable  In  conversion  for  taking  slave  on  cars  and  transporting 
him  as  passenger,  without  consent  of  master,  although  In  good 
faith. 

2  Wheat  111-118,  4  L.  197,  McOOUL  y.  LE  KAMP. 

Evidence.—  Entry  in  day-book  of  memorandum  of  sale  and  de- 
livery is  competent  evidence,  after  death  of  person  making  entry, 
to  prove  such  sale  and  delivery,  p.  117. 

Cited  in  Delghton  v.  Manson,  14  Me.  211,  212,  holding,  however, 
that  it  is  in  discretion  of  court  to  determine  whether,  from  nature  of 
goods,  it  were  possible  for  such  sale  to  be  within  exclusive  knowl- 
edge of  person  making  entry. 

2  Wheat  119-122,  4  L.  199,  UNITED  STATES  v.  SHELDON. 
Statutes.—  Penal  statutes  are  to  be  construed  strlctiy,  p.  121. 

This  principle  has  been  applied  in  the  following  citing  cases: 
United  States  y.  Chase,  135  U.  S.  261,  84  L.  120,  10  S.  Ct  758,  hold- 


2  Wheat.  123-131         Notes  on  U.  S.  Reports.  724 

Ing  term  "  writing  "  not  to  Include  terifl  '*  letter,"  within  meailfng 
of  act  prohibiting  sending  obscene  matter  through  mails;  Ferrett  v. 
AtwlU,  1  Blatchf.  156,  F.  C.  4,747,  holding  that  two  or  more  persons 
cannot  Join  in  action  to  recover  penalty,  unless  expressly  so  pro- 
vided in  statute;  United  States  v.  Clayton,  2  Dill.  226,  F.  C.  14,814, 
holding  governor  of  State  not  *'  officer  of  election,"  within  meaning 
of  act,  making  it  criminal  for  any  such  officer  to  falsify  returns; 
United  States  v.  Whittier,  5  Dill.  39,  F.  C.  16,688,  where  act  pro- 
hibiting mailing  of  obscene  matter  held  not  to  apply  to  case  of 
letter  written,  in  response  to  decoy  letter,  to  person  who  had  no 
existence;  United  States  v.  Reese,  5  DHL  413,  F.  O.  16,137,  holding 
lands  of  Indian  tribe  not  embraced  within  term  "  United   States 
lands,"  as  used  in  statute  providing  penalty  for  cutting  timber  on 
such   lands;  United   States  v.    Garretson,   42   Fed.   25,   construing 
statute  prohibiting  cutting  of  timber  on  government  lands  with  in- 
tent to  use  for  other  than  naval  purposes,  holding  that  such  intent 
must  be  alleged  in  indictment;  United  States  v.  Wilson,  58  Fed.  771, 
following  United  States  v.  Chase,  135  U.  S.  261,  supra;  United  States 
V.  Kimball,  26  Fed.   Cas.  785,   where  act  prohibiting  sending  of 
obscene  matter  through  mails,  held  not  to  extend  to  letter  sent  by 
passenger  on  train;  Daggett  v.  State,  4  Conn.  64,  10  Am.  Dec.  101, 
construing    statute    regulating    placing    of    chimneys    In    wooden 
structures;  State  v.  Brown,  16  Conn.  57,  where  ofTense  consisting 
in  erection  of  certain  buildings,  held  not  to  extend  to  continuance 
of  such  buildings  already  erected;  People  v.  Braman,  30  Mich.  467, 
on  point  that  threat  to  call  person  as  witness  in  criminal  case  Is  not 
within  meaning  of  statute  punishing  "  threats  to  accuse  another  of 
crime  with  intent  to  extort  money; "  State  v.  Schuchmann,  133  Mo. 
124,  33  S.  W.  38,  as  to  necessity  for  accuracy  in  description  of 
charge  in  Indictment;  Murray  v.  State,  21  Tex.  App.  633,  57  Am. 
Rep.  629,  2  S.  W.  762,  quashing  information  charging  malicious 
mischief  in  Injuring  locomotive,  statute  defining  such  offense  hav- 
ing reference  only  to  Injuries  to  agricultural  products  or  property. 
Cited  approvingly  in  Rawson  y.   State,  19  Conn.  299,   discussing 
general  subject 

Distinguished  in  United  States  v.  McArdle,  2  Sawy.  373.  F.  C. 
15,653,  under  facts.  Explained  and  distinguished  in  United  States 
V.  Huggett,  40  Fed.  638,  construing  statute  prohibiting  sending  of 
obscene  matter  through  mails,  and  denying  right  of  deifendant  to  be 
discharged  because  of  reasonable  doubt  as  to  intent  of  statute. 

2  Wheat  123-131,  4  L.  200,  THE  MARY. 

Prize.— Where  enemy's  vessel  is  captured  by  one  privateer  and 
subsequently  dispossessed  by  another,  first  captor  has  superior  claim 
to  prize,  p.  131. 

Principle  applied  in  Eads  v.  Brazelton,  22  Ark.  509,  79  Am.  Dec. 
96,  holding  that  finder  of  property  lost  or  abandoned  is  entitled  to 
protection  from  Interference  of  third  persons  with  his  possession. 
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« 

2  Wheat  132-143,  4  L.  202,  THE  SAN  PEDRO. 

Appeal  and  error.— Writ  of  error  Is  confined  to  cases  at  common 
law,  and  brings  up  only  the  law,  p.  141. 

Cited  and  applied  In  Holmes  v.  Jennison,  14  Pet  629,  10  L.  628, 
holding  that  writ  of  error  lies  to  State  court  to  revise  proceedings 
in  habeas  corpus;  Walker  y.  Dreville,  12  Wall.  442,  20  L.  430,  re- 
fusing writ  of  error  in  proceedings  to  foreclose  mortgage,  although 
by  code  of  Louisiana  such  proceeding  is  not  one  at  common  law; 
Dower  v.  Richards,  151  U.  S.  664,  38  L.  307,  14  S.  Ct  455,  denying 
power  of  Supreme  Court  to  review  judgment  of  State  court,  upon 
matter  of  fact  in  action  of  ejectment;  Welden  v.  Legate,  1  Plnn. 
289,  applying  rule  in  territorial  courts,  and  denying  writ  of  error 
in  equity  case;  in  Howes  v.  Buckingham,  13  Wis.  444,  State  court 
applying  rule,  and  denying  writ  in  proceedings,  to  establish  trust 

Practice  —  Supreme  Court.— Appeal  is  confined  to  admiralty  and 
equity  cases,  and  brings  up  both  fact  and  law,  p.  142. 

Cited  and  applied  in  Parish  v.  Ellis,  16  Pet  453,  10  L.  1028,  deny- 
ing right  of  appeal  from  judgment  rendered  in  proceedings  for 
assignment  of  dower;  Stevens  v.  Clark,  62  Fed.  322,  18  U.  S.  App. 
584,  dismissing  appeal  from  judgment  in  action  on  contract;  United 
States  V.  Gilson,  1  Idaho,  366,  applying  rule  in  territorial  court  and 
denying  right  of  appeal  from  judgment  in  action  on  bond.  Cited  in 
Souter  V.  Bay  more,  7  Pa.  St  418,  47  Am.  Dec.  519,  on  point  that  new 
allegations  and  proofs  are  admissible  on  appeal;  so  also  in  Nickels 
V.  Griffin,  1  Wash  Ter.  396.  Cited  approvingly  in  Merrill  v.  Petty, 
16  Wall.  342,  21  L.  499,  and  Murdock  v.  Memphis,  20  Wall.  622,  22 
L.  439,  discussing  general  subject    See  also  note,  1  Blackf.  94. 

Practice  —  Appeal.—  Citation  is  necessary,  if  appeal  not  made 
during  term  at  which  decree  rendered,  p.  142. 

Cited  and  applied  In  ViUabolos  v.  United  States,  6  How.  90,  12 
L.  356,  dismissing  appeal  where  citation  not  served  within  statutory 
period;  Hewitt  v.  Filbert  116  U.  S.  143,  29  L.  582,  6  S.  Ct  319. 
affirming  Yillabolos  v.  United  States,  supra;  Credit  Co.  v.  Railway 
Co.,  128  U.  S.  261,  32  L.  449,  9  S.  Ct  108,  on  point  that  appeal  taken 
at  such  subsequent  term  is  not  perfected  until  presented  to  court 
rendering  final  decree. 

Appeal.—  Bond  Is  necessary  to  regularity  of,  p.  142. 

Cited  and  applied  in  Hayford  v.  Griffiths,  3  Blatchf.  36.  F.  C.  6,263, 
holding  such  security  necessary,  although  execution  has  issued  on 
decree  in  lower  court  Approved  also  in  Providence,  etc.,  Ins.  Co. 
T.  Wager,  37  Fed.  61,  discussing  general  subject. 

Miscellaneous  citations.—  Cited  in  Folger  v.  The  Robert  G.  Shaw. 
2  Wood.  &  M.  540,  F.  C.  4,899,  as  to  practice  on  appeal  generally; 
also  In  Ricks  y.  Hall,  4  Port  180,  but  application  doubtf uL 


2  Wheat  14^-177         Notes  on  U.  &  Reports.  72S 

2  Wheat  143-148,  4  L.  205,  THE  ARIADNE. 

Prize.—  Sailing  under  enemy*8  license  constitutes,  per  se.  Illegal 
act,  which  subjects  property  to  confiscation,  p.  147. 

This  rule  is  cited  and  applied  in  the  following  cases:  The  Alliance, 
Blatchf.  Pr.  264,  F.  O.  245,  and  In  The  Ship  Gondar  and  Cargo, 
Blatchf.  Pr.  268,  F.  O.  5,526,  decreeing  forfeiture  of  vessels  cap- 
tured with  licenses  and  clearance  papers  issued  from  blockaded 
port;  The  Schooner  Amado,  Newb.  405,  F.  G.  12,005,  applying  rule 
to  case  of  vessel  sailing  under  enemy's  flag;  Craig  y.  Insurance  Co.^ 

1  Pet  G.  G.  417,  F.  G.  3,340,  holding  void  policy  of  insurance  on 
vessel  sailing  under  enemy's  license;  so  also  in  Golquhoun  y.  Insur- 
ance Co.,  15  Johns.  353.    See  also  note,  1  Gall.  598,  F.  G.  7,575. 

Distinguished  in  The  Sarah  Starr,  Blatchf.  Pr.  85,  F.  a  12,352, 
holding  that  mere  fact  that  vessel  has  clearance  papers  issued  by 
enemy  is  not  Justifiable  cause  for  seizure.  Criticised  in  Goolidge  v. 
Inglee,  13  Mass.  40,  holding  possession  of  enemy's  license  Is  not 
prima  facie  illegal,  hence  grant  of  such  license  is  good  consideration 
for  promissory  note. 

Miscellaneous  citations.— Referred  to  in  The  City  of  Norwich,  1 
Ben.  104,  F.  G.  11,202,  discussing  jurisdiction  of  Admiralty  Courts. 

2  Wheat  14^-160,  4  L.  206,  THE  WILLIAM  KING. 

Fraud.— Acts  done  in  fraud  of  law  are- to  be  considered  as  done 
in  violation  of  it;  applied  to  embargo  law,  p.  153. 

Cited  and  applied  in  Hahn  v.  Salmon,  10  Sawy.  198,  20  Fed.  811, 
holding  void,  execution  on  judgments  confessed  prior  to  making 
assignment,  for  purpose  of  preferring  certain  creditors;  United 
States  V.  One  Hundred  and  Twenty-nine  Packages,  27  Fed.  Gas.  288, 
holding  that  where  party  fraudulently  mixes  goods  prohibited  by 
revenue  act  with  those  not  prohibited,  whole  will  be  forfeited. 

Modified  in  Lee  v.  Lee,  8  Pet  50,  8  L.  863,  holding  that  question 
of  intent  is  one  for  jury. 

2  Wheat  161-169,  4  L.  209,  THE  FORTUNA. 

Prize  —  Restitution, —  [Left  open  to  both  parties  for  further 
proof.] 

Compared  in  The  Venus,  5  Wheat  130,  5  L.  51,  decreeing  restitu- 
tion, where,  upon  further  proof,  it  appeared  that  defect  in  ship's 
papers  was  result  of  mistake.  Cited  in  The  Adula,  89  Fed.  361, 
on  point  that  spoliation  of  ship's  papers  affords  strong  presumption 
of  guilt 

2  Wheat  169-177,  4  L.  211,  THE  BGTHNEA  AND  JAHNSTCFF. 

Prize. —  In  absence  of  evidence  of  collusion,  vessel  will  be  con- 
demned to  captors,  p.  177. 

Distinguished  in  The  George,  2  Wheat  283,  4  L.  240,  where  evi- 
dence of  fraud  conclusive,  and  vessel  condemned  to  United  States. 
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2  Wheat  178-195,  4  L.  214,  LAIDLAW  v.  ORGAN. 

Contract  of  sale  —  Concealment  of  eztrinsic  circumstances.— 
Equity  will  not  relieve  because  of,  where  means  of  Information  open 
to  both  parties,  p.  195. 

This  rule  has  been  applied  In  the  following  citing  cases:  Dissent- 
ing opinion,  Rhode  Island  y.  Massachusetts,  14  Pet.  274,  10  L.  453, 
majority  ruling  In  favor  of  entertaining  bill  to  revise  award  of 
arbitrators,  fixing  boundary,  on  ground  of  mistake;  Doyle  y.  Rail- 
way Co.,  147  U.  S.  428,  37  L.  230,  13  S.  Ct.  339,  on  point  that  In 
absence  of  fraud  or  deceit,  landlord  is  not  responsible  for  injuries^ 
happening  to  tenant  by  reason  of  snow  slide;  BIydenburgh  y.  Welslr, 
1  Bald.  337,  F.  0.  1,583,  holding  purchaser  not  bound  to  answer 
questions  of  seller  as  to  state  of  marlcet;  Van  Arsdale  y.  Howard* 
5  Ala.  602,  where  person  receiving  credit  from  another,  held  not 
bound  to  communicate  fact  of  existence  of  recorded  mortgage  on 
property  given  as  security;  Carey  v.  Railway  Co.,  6  Iowa,  366,  on 
point  that  equity  will  set  aside  conveyance,  where  material  fact  ex- 
clusively within  knowledge  of  one  party,  and  other  has  not  means 
of  Information;  Jenkins  v.  Simmons,  37  Kan.  503,  15  Pac.  526,  re- 
fusing to  confirm  mortgage  on  homestead  at  Instance  of  mortgagee 
who  was  Ignorant  of  law  requiring  wife  to  Join  in  execution  of  such 
mortgage;  Baldwin  v.  Collins,  9  Rob.  (La.)  472,  holding  carrier  liable 
for  loss  of  goods  to  extent  of  shipper's  valuation,  where  latter 
ignorant  of  rule  that  former  will  not  be  liable,  unless  value  disclosed 
at  time  of  shipment;  Prescott  v.  Wright,  4  Gray,  464,  holding  that 
question  as  to  whether  grantor  guilty  of  fraud,  is  for  Jury;  Junkins 
V.  Simpson,  14  Me.  367,  holding  void  a  sale  of  property  on  which 
there  was  unrecorded  mortgage,  vendee  having  no  means  of  knowl- 
edge regarding  It;  Benlnger  v.  Corwln,  24  N.  J.  L.  261,  holding  that 
warranty  of  soundness  of  horse  sold  is  not  implied  in  law,  from 
fact  that  price  of  sound  horse  is  paid.  Followed  in  Dambmann  v. 
Schulting,  75  N.  Y.  64,  applying  rule  in  refusing  to  set  aside  release; 
Hadley  y.  Clinton,  etc.,  Co.,  13  Ohio  St.  508,  82  Am.  Dec.  459,  follow^ 
ing  principal  case  in  submitting  to  Jury,  question  whether  vendor 
guilty  of  fraud  in  concealing  latent  defect  in  goods  sold;  Bayard 
y.  Shunk,  1  Watts  &  Serg.  100,  37  Am.  Dec.  448,  449,  holding  that 
payment  in  current  bank  notes  discharges  debt,  although  notes 
rendered  worthless  by  previous  failure  of  bank,  of  which  both 
parties  ignorant;  Klntzing  v.  McElrath,  5  Pa.  St.  469,  acts  similar 
to  those  in  principal  case;  Hersey  v.  Keembortz,  6  Pa.  St  132, 
refusing  to  set  aside  deed,  although  grantor,  at  time  of  sale, 
suspected  that  tract  conveyed  was  smaller  than  described  in  deed; 
Hazlett  v.  Powell,  30  Pa.  St.  298,  holding  lessor  not  bound  to 
communicate  to  lessee,  at  time  of  lease,  knowledge  that  adjoin- 
ing owner  intends  to  build  wall  which  will  cut  off  l!ght;  Handy 
y.  Waldron,  18  R.  I.  572.  49  Am.  St.  Rep.  798,  29  Ati.  145, 
on   point   that   vendor    will   be   liable   to   action   for   deceit   for 
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making  positive  false  statements  as  to  value  of  goods  sold; 
Union  Bank  v.  Osborne,  4  Humph.  415,  holding  bank  not  bound 
to  communicate  to  accommodation  Indorser  of  note,  at  time  of 
purchase  from  him,  knowledge  that  previous  indorser  was  insolvent 
See  also  notes  in  0  Am.  Dec.  118;  15  Am.  Dec.  108;  33  Am.  Dec.  710. 
Cited  approvingly  in  Terrell  v.  Kirksey,  14  Ala.  212,  and  Lamar 
V.  Scales,  71  Wis.  172,  36  N.  W.  856. 

Distinguished  in  Stewart  v.  Wyoming,  etc.,  Co.,  128  U.  S.  388. 
32  L.  441,  9  S.  Ct.  103,  holding  that  where  vendor  suppresses  ma- 
terial facts  which  he  is  bound  to  disclose,  equity  will  set  aside 
sale;  The  Clandeboye,  70  Fed.  634,  635,  636,  25  U.  S.  App.  453,  deny- 
ing application  where,  owners  of  vessel  having  made  contract  for 
salvage,  another  salvor,  having  knowledge  of  such  contract,  pro- 
ceeds to  wreck  and  contracts  with  master  for  larger  amount; 
Bunnel  v.  Stoddard,  4  Fed.  Cas.  679,  setting  aside  conveyances  by 
trustee  where  vendee  guilty  of  fraud  in  conceaUng  material  fact; 
likewise  in  Lester  v.  Mahan,  25  Ala.  449,  60  Am.  Dec.  532,  where 
grantor  guilty  of  fraud;  Mitchell  v.  McDougall,  62  IlL  503,  where 
fraud  on  part  of  grantor  consisted  in  positive  false  representations; 
Laplsh  V.  Wells,  6  Me.  188,  under  facts;  Brown  v.  Gray,  6  Jones  Law 
(N.  C),  106,  72  Am.  Dec.  505,  where  vendor  silent  as  to  latent  defect; 
so  also  in  Cornelius  v.  Malloy,  7  Pa.  St  297;  Fisher  v.  Budlong, 
10  R.  I.  527,  rescinding  sale  where  vendor  was  in  such  fiduciary 
relation  to  vendee  as  to  be  obliged  to  communicate  material  facts; 
Paddock  v.  Strobridge,  29  Vt  476,  where  vendor  of  horse  held 
bound  to  communicate  fact  of  disease  not  apparent  to  vendee. 

Miscellaneous  citations.— Cited  in  Smith  y.  Mitchell,  6  6a.  481, 
on  point  that  knowledge  of  falsity  of  representations  is  immaterial; 
ShaefFer  v.  Sleade,  7  Blackf.  183,  on  point  that  concealment  by  per- 
son in  fiduciary  relation  to  other  party  will  avoid  sale. 

2  Wheat  190-206,  4  L.  218,  RUTHERFORD  v.  GREENE. 

Public  lands. —  Grant  of  land  to  be  subsequently  surveyed  and 
located,  vests  in  grantee    present  and  immediate  interest  p.  197. 

The  principal  case  is  a  leading  authority  upon  this  point,  and 
the  extent  to  which  its  ruling  has  been  applied  is  shown  in  the 
following  citing  cases:  Galloway  v.  Finley,  12  Pet  296,  9  L.  1092, 
holding  that  where  patentee  deceased,  when  patent  issued,  title 
vests  in  his  heirs;  Lessieur  v.  Price,  12  How.  76,  13  L.  900,  as  to 
grant  of  land  to  State,  holding  title  complete  when  selection  made 
by  State,  as  provided  in  grant;  Fremont  v.  United  States,  17  How. 
559,  15  L.  246,  applying  principle  in  case  of  grant  by  Mexican  gov- 
ernment, prior  to  treaty  of  cession  (but  see  dissenting  opinion, 
p.  575,  15  L.  253,  distinguishing  principal  case);  Homsby  v.  United 
States,  10  Wall.  233,  234,  19  L.  902,  confirming  such  grant  made 
by  governor  of  California,  before  acquisition  by  United  States; 
Schulenberg  v.  Harriman,  21  Wall.  00,  61,  22  L.  554,  505,  holdhig 
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that  where  such  grant  made  on  condition  that  grantee  construct 
and  maintain  road,  condition  is  subsequent,  and  failure  to  fulfill 
it  cannot  be  taken  advantage  of  by  stranger  to  title;  Langdean  y. 
Hanes,  21  WalL  531,  holding  that  act  confirming  titles  to  lands, 
as  provided  for  in  treaty  of  cession,  did  not  operate  to  convey  title, 
and  patent  granted  under  such  act  is  only  documentary  evidence  of 
such  original  grant;  Wright  v.  Roseberry,  121  U.  S.  500,  30  L.  1042, 
7  S.  Ct.  989,  holding  that  where  proper  oflSQer  neglects  to  make 
survey  under  grant  to  State,  latter  may  do  so,  and  on  confirmation 
by  land  department  title  is  complete;  Deseret  Salt  Co.  v.  Tarpey, 
142  U.  S.  249,  35  L.  1002.  12  S.  Ct.  161,  holding  that  patent  issued 
when  survey  made  related  back  to  date  of  original  grant;  New  York 
Indians  v.  United  States,  170  U.  S.  16,  17.  42  L.  932,  983,  18  S.  Ct. 
533,  534,  construing  clause  in  treaty,  providing  for  grant  of  land 
as  reservation;  Shaw  v.  Kellogg,  170  U.  S.  341,  42  L.  lOCO,  18  S.  Ct. 
644,  where  act  provided  for  selection  of  mineral  lands  by  grantees, 
and  confirmation  by  land  department  was  held  to  complete  title, 
although  no  patent  issued;  Denny  v.  Dodson,  13  Sawy.  76,  32  Fed. 
904,  construing  grant  to  railroad,  of  "odd-numbered  sections;"  also 
In  Illinois  V.  Railway  Co.,  33  Fed.  770,  construing  grant  to  railway  of 
**  submerged  lands  in  Chicago  harbor; "  Sheppard  v.  Insurance  Co., 
40  Fed.  348,  on  point  that  where  grant  contains  condition,  and 
United  States  conveys  land  to  third  party  before  condition  fulfilled, 
grantee  can  select  other  lands,  upon  such  fulfillment;  Wineman 
V.  Gastreel,  53  Fed.  700,  2  U.  S.  App.  449,  holding  that  grant  of  land 
to  State  commissioners  passed  present  title,  although  patents  were 
to  Issue  from  State  upon  certificates  Issued  by  commissioners  to  pur- 
chasers; United  States  v.  Willamette,  etc.,  Co.,  55  Fed.  717,  follow- 
ing Schulenberg  v.  Harriman,  21  Wall.  44,  22  L.  551,  supra;  Roberts 
V.  Brooks,  78  Fed.  413,  holding  seal  of  State  unnecessary  to  validity 
of  instrument  conveying  State  lands. 

Citing  cases  in  the  State  courts  affirm  and  apply  this  principle 
as  follows:  Swann  v.  Lindsey,  70  Ala.  518,  as  to  grant  by  State 
to  railroad  of  alteiiiate  sections  of  land  along  line,  location  of 
which  not  determined  at  time  of  grant;  dissenting  opinion,  Lytle  v. 
State,  12  Ark.  41,  majority  holding  that  settler  could  not  go  beyond 
fractional  section  on  which  his  improvements  were,  in  order  to 
make  up  amount  to  which  he  was  entitled  under  patent;  Fletcher 
V.  Pool,  20  Ark.  103,  as  to  grant  to  State  of  all  swamp  lands  within 
limits;  Waterman  v.  Smith,  13  Cal."  414,  confirming  Mexican  grant. 
Cited  in  Doll  v.  Meador,  16  Cal.  320,  on  point  that  title  is  perfected 
by  patent;  Megerle  v.  Ashe,  27  Cal.  327,  328,  87  Am.  Dec.  78,  79, 
holding  patent  Issued  by  State,  to  land  included  in  territory  selected 
by  State  and  approved  by  United  States,  under  a  general  grant, 
superior  to  subsequent  patent  to  same  land  by  United  States;  dis- 
senting opinion,  Yates  v.  Smith,  38  Cal.  67,  majority  holding  that 
If  after  decree  confirming  Mexican  grant,  a  decree  is  made  confirm- 
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Ing  gnryey  of  another  prior  grant  to  same  land,  confirmed,  if  party 
to  both  decrees,  is  bound  by  latter  decree;  Forrester  v.  Scott,  92  Gal. 
402,  28  Pac.  576,  construing  grant  to  railway;  Smith  y.  Pipe,  3 
Colo.  196,  on  point  that  legislative  grants  are  not  subject  to  same 
rules  as  private  grants  as  to  execution;  Gourtright  v.  Railroad  Go.* 
35  Iowa,  399,  construing  grant  to  railroad  of  lands  to  be  subse- 
quently selected;  Ghicago,  R.  I.,  etc.,  Ry.  Co.  v.  Brown,  40  Iowa, 
335,  as  to  grant  to  State  of  swamp  lands,  holding  such  grant 
operative  to  pass  title  without  patent;  so  also  in  Page  County  v. 
Railroad  Co.,  40  Iowa,  521;  State  v.  Stringfellow,  2  Kan.  320,  on 
point  that  formality  is  not  necessary  to  legislative  grant;  so  also  in 
Baker  v.  Newland,  25  Kan.  30;  Atchison,  etc.,  R.  R.  Co.  v.  Bobb, 
24  Kan.  677,  as  to  grant  of  lands,  locations  of  which  to  be  fixed 
by  line  of  contemplated  railway;  Johnson  v.  Ballon,  28  Mich.  385, 
as  to  grant  to  railroad  of  land  to  be  subsequently  selected;  Ander- 
son V.  Lewis,  1  Freem.  (Misa.)  181,  182,  holding  that  where  treaty 
reserved  to  each  member  of  Indian  tribe  one  section  of  land,  title 
could  vest  presently  in  third  person,  by  grant  of  tribe,  until  grantee 
determined;  Downs  v.  Downs,  2  How.  (Miss.)  926,  holding  that 
grantee  under  such  grant  i)ossesses  interest  which  may  be  con- 
veyed to  third  party  before  land  finally  identified;  Fore  v.  Williams, 
35  Miss.  537,  holding  that  patont  is  not  necessary  to  validity  of 
title  of  State  to  swamp  lands  under  grant  by  congress  of  all  such 
lands  within  State;  Gibson  v.  Chouteau* s  Heirs,  39  Mo.  591,  under 
facts  similar  to  those  in  principal  case;  Hannibal,  etc.,  R.  R.  Co. 
V.  Smith,  41  Mo.  332,  334,  construing  statute  "  to  enable  the  State 
of  Arkansas  to  reclaim  swamp  lands,"  etc.;  Dean  v.  Bittner,  7  Mo. 
App.  417,  holding  that  statute  of  limitations  begins  to  run  in  favor 
of  adverse  possessor,  from  date  of  grant,  and  not  of  final  survey; 
Northern  Pacific  R.  R.  Go.  v.  Majors,  5  Mont  130,  131,  2  Pac.  327, 
328,  as  to  grant  to  railroad  of  land,  location  of  which  was  to  de- 
pend on  route  of  line  to  be  laid,  and  in  State  v.  Railroad  Co.,  7 
Neb.  871,  on  same  point,  holding  further,  that,  when  line  once  lo- 
cated, company  cannot  change  route  and  claim  other  lands  instead 
of  those  to  which  title  already  complete;  En-che-lah  v.  Welsh,  3 
Hawks,  166,  construing  grant  to  Indian  tribe;  Lee  v.  Summers,  2  Or. 
267,  holding  that,  where  land  granted  on  condition,  title  not  at- 
tackable by  stranger  if  condition  unfulfilled;  Dolph  v.  Barney,  5 
Or.  202,  holding,  "  donation  act "  was  present  gi*ant,  and  locator 
nnder  it,  having  complied  with  conditions,  could  alienate  claim  be- 
fore patent  issued;  Tarpey  v.  Deseret  Salt  Co.,  5  Utah,  499,  17  Pac. 
633  (see  142  U.  S.  249,  35  L.  1002,  12  S.  Ct.  161,  supra).  Cited  ap- 
provingly in  John  v.  Sabattis,  69  Me.  478,  note,  3  Or.  399. 

Distinguished  In  Shepley  v.  Cowan,  91  U.  S.  333,  23  L.  425,  hold- 
ing that  grant  to  State,  when  subsequently  surveyed,  cannot  in- 
clude land  patented  to  Individual  prior  to  such  survey;  Hall  v. 
Russell,  101  U.  S.  509,  25  L.  832,  where  grant  indicated  future  gran- 
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tee;  Fitzpatrick  v.  Dubois,  2  Sawy.  440,  F.  0.  4,842,  where  grantee 
was  not  identified  by  act;  Baer  v.  Moran  Bros.  Co.,  2  Wash.  6lt), 
27  Pac.  471,  where  land  not  subject  of  grant.  Explained  in  Bissell 
V.  Henshaw,  1  Sawy.  573,  F.  O.  1,447,  holding  that  when  two  such 
grants  overlap  on  final  survey,  elder  grant  will  prevalL 

Public  lands.—  Rights  vested  under  individual  appropriation  can- 
not be  impaired  by  subsequent  grant,  p.  205. 

Cited  and  applied  in  United  States  v.  Arredondo,  6  Pet  733,  735, 
741,  8  L.  563,  564,  565,  sustaining  grant  made  by  Spanish  Crown, 
prior  to  acquisition  of  Florida  by  United  States. 

Miscellaneous  citations.—  Erroneously  cited  in  Holland  v.  Dicker- 
son.  41  Iowa,  370;  Blair  v.  WilUams,  4  Litt  (Ky.)  66;  Baldwin  ▼. 
Commonwealth,  etc.,  11  Bush  (Ky.),  433.  Cited  also  in  Farrel  v. 
Pingree,  5  Utah,  449,  16  Pac  845,  on  point  that  statutes  are  to  be 
construed  only  prospectively. 

2  Wheat  206-221,  4  L.  221,  JOHNSON  v.  PANNBL. 

Fublio  lands.— Land  appropriated  must  be  so  described  on  the 
entry  as  to  give  notice  to  subsequent  locators,  p.  208. 

Cited  and  applied  in  Patin  v.  Blaize,  19  La.  400,  401,  holding  de- 
fective such  description  of  land,  with  reference  to  location  on  river, 
as  would  suit  another  place  as  well  as  one  claimed;  Buckley  v. 
Gilmore,  12  Ohio,  76,  holding,  however,  that  where  monument  called 
for  is  sufficiently  notorious  to  enable  it  to  be  located,  entry  is  not 
invalid,  although  location  of  monument  does  not  conform  to  call 
for  distance;  Gullbean  v.  Mays,  15  Tex.  417,  sustaining  patent  issued 
subsequent  to  entry,  unrecorded  as  required  by  statute;  Weir  v. 
Van  Bibber,  34  Tex.  229,  holding,  however,  question  as  to  sufficiency 
of  description  is  for  Jury.  Approved  in  McNeel  v.  Herold,  11  Gratt 
314,  315.    See  also  note,  28  Am.  St  Rep.  631,  on  general  subject 

Botmdaries.— In  computing  distance  between  points  on  large  river, 
measurement  is  to  be  within  its  meanders  and  not  in  direct  line, 
p.  211. 

Affirmed  in  Littlepage  v.  Fowler,  11  Wheat  220,  6  L.  459,  a  case 
involving  the  same  facts. 

Distinguished  in  Sanders  v.  Morrison,  2  T.  B.  Mon.  110,  15  Am. 
Dec.  141,  holding  that  where  call  for  distance  is  on  small  stream  of 
sufficient  length,  it  is  to  be  taken  on  direct  line. 

Botmdaries.- In  ascertaining  a  place  to  be  found  by  its  distance 
from  another  place,  the  vague  words  "  about "  or  "  nearly,"  and  the 
like,  are  to  be  rejected,  if  there  are  no  other  words  making  it 
necessary  to  retain  them,  p.  211. 

Public  lands.— What  are  sufficient  descriptive  and  locative  call% 
discussed,  pp.  210-212. 
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2  Wheat  221-226,  4  L.  224,  PATTERSON  v.  UNITED  STATES. 

Verdict.— Variance  from  issue  renders  verdict  defective,  and  judg- 
ment rendered  thereon  is  void,  p.  225. 

This  rule  is  applied  in  the  following  citing  cases:  Garland  v. 
Davis,  4  How.  143,  147,  11  L.  913,  914,  reversing  Judgment  based 
upon  verdict  following  plea  of  nonassumpsit  in  action  of  tort; 
Hodges  V.  Eastou,  106  U.  S.  410,  27  L.  171,  1  S.  Ct  310,  reversing 
Judgment  based  upon  special  verdict  embracing  only  part  of  matter 
in  issue;  United  States  v.  Watkins,  3  Gr.  G.  G.  575,  F.  G.  16,649, 
where  verdict  found  only  some  of  several  facts  necessary  to  con- 
stitute offense  charged  in  indictment;  Jones  v.  Van  Zandt,  2  Mc- 
Lean, 624,  F.  G.  7,502,  on  point  that  where  verdict  rendered  on  one 
of  several  counts  in  declaration,  the  others  cannot  be  referred  to  as 
sustaining  such  verdict;  Moody  v.  Keener,  7  Port  235,  where  issue 
was  defendant's  negligence,  as  postmaster,  in  losing  letter,  and 
verdict  found  that  "  defendant  did  undertake  and  assume  as  plain- 
tiff complained,"  etc.,  with  no  finding  as  to  negligence;  Toulmin  v. 
Lesesne,  2  Ala.  365,  reversing  Judgment  in  trover  based  on  verdict, 
"that  defendant  doth  detain,"  etc.;  Smith  v.  Houston,  25  Ark.  184. 
holding  verdict  in  replevin,  that  plaintiff  is  entitled  to  property  not 
responsive  to  issue  on  pleas  of  non  cepit  and  property  in  defendant: 
Machette  v.  Wanless,  1  Golo.  228,  holding  issue  on  plea  of  non  detinet 
in  replevin  not  determined  by  verdict  of  guilty;  Tourtelotte  v. 
Brown,  1  Golo.  App.  413,  29  Pac.  132,  reversing  Judgment  based  on 
general  verdict  for  defendant,  in  action  on  promissory  note,  main 
issue  being  whether  note  was  genuine  or  a  forgery;  Day  v.  Webb, 
28  Gonn.  145,  where  verdict  in  action  on  case  unintelligible  and  in- 
sufficient as  basis  for  Judgment  for  either  party;  Holt  v.  Van  Eps, 
1  Dak.  Ter.  203,  46  N.  W.  690,  where  issue  was  ownership  and 
verdict  found  only  as  to  right  of  possession;  HoUiday  v.  McKinne, 
22  Fla.  160,  holding  void,  execution  in  replevin,  based  on  finding 
"for  plaintiff,  property  to  value  of,"  etc.;  Wood  v.  McGuire,  17  Ga. 
862,  ft^  Am.  Dec.  247,  reversing  Judgment  in  ejectment,  there  being 
no  finding  in  verdict  as  to  one  of  plaintiffs;  Semple  v.  Halman,  3 
Glim.  133,  holding  void  a  verdict  finding  only  as  to  three  of  four 
counts  in  declaration  in  debt;  Wise  v.  Hine,  1  G.  Greene,  64,  as  to 
verdict  in  ejectment,  failing  to  find  as  to  item  of  property  on  which 
issue  Joined;  Taft  v.  Baker,  2  Kan.  App.  602,  42  Pac.  503,  reversing 
Judgment  based  ui>on  special  verdict  in  replevin,  statute  requiring 
general  verdict  in  all  cases;  Perea  v.  Colorado  Nat.  Bank,  6  N.  Mex. 
8,  27  Pac.  324,  holding  an  issue  as  to  indebtedness,  not  met  by  the 
Jury's  verdict;  McCoy  v.  Rives,  1  Smedes  &  M.  594,  where  issue  was 
as  to  property  in  slaves,  by  name,  and  verdict  employing  other  names 
was  held  void;  Schweickhardt  v.  St  Louis,  2  Mo.  App.  583,  re- 
versing Judgment  in  action  on  case  based  on  verdict  finding  only  as 
to  one  of  several  Joint  defendants;  Middleton  v.  Qulgley,  12  N.  J. 
li.  354,  holding  that  finding  as  to  plea  "non  teuuit,"  cannot  be  la- 
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ferred  from  finding  as  to  plea  "  nothing  in  arrear;  '*  Bemus  v. 
Beeknian,  3  Wend.  675,  holding  Insufliclent,  verdict  finding  for  plaln- 
ti£F  on  plea  non  cepit,  but  determining  nothing  as  to  plea  of  property; 
Weikman  v.  Charleston,  2  Spears  L.  375,  reversing  Judgment  based 
on  ambiguous  verdict;  State  v.  Smalls,  17  S.  G.  66,  holding  that 
where  indictment  charged  "  assault  with  intent  to  kill/'  finding  of 
"guilty  of  assault  and  battery,"  was  insuflicient;  so  also  in  dis- 
senting opinion,  State  y.  Robinson,  31  S.  C.  460,  10  S.  E.  103, 
majority  holding  sufficient  a  finding  of  "  guilty  of  an  aggravated 
assault  and  battery;"  May  v.  Taylor,  22  Tex.  350,  holding  that 
where,  In  action  on  note,  existence  of  mortgage  given  to  secure 
it,  was  in  issue.  It  was  error  to  decree  foreclosure  of  mortgage  in 
giving  Judgment  on  note,  unless  verdict  contained  finding  as  to  it; 
Moore  v.  Moore,  67  Tex.  296,  3*S.  W.  285,  reversing  judgment  based 
en  special  verdict,  not  finding  as  to  all  material  issues;  Ronge  v. 
Dawson,  9  Wis.  248,  holding  that  where,  in  replevin,  issue  is  joined 
on  plea  non  cepit,  verdict  of  "  guilty  of  unjust  detention,"  is  insuffi- 
cient Cited  also  in  the  following  cases  discussing  the  general  sub- 
ject: Garland  ▼.  Davis,  4  How.  154,  11  L.  917;  Jones  y.  Kennedy, 
11  Pick.  131;  Hardy  v.  De  Leon,  5  Tex.  239;  dissenting  opinion, 
Taylor  v.  Baker,  1  Fla.  261. 

Distinguished  in  Downey  v.  Hicks,  14  How.  246.  14  L.  407;  United 
States  V.  O'Fallon,  15  Blatchf.  299,  F.  C.  15,911;  Phillips  v.  Kent  23 
N.  J.  li.  158,  in  all  of  which  verdict  was  defective  only  in  form. 

Verdict  —  Surplusage.—  If  jury  find  issue  and  something  more» 
latter  part  of  finding  will  be  rejected  as  surplusage,  p.  225. 

Cited  and  principle  applied  In  Statler  v.  United  States,  157  U.  S. 
279,  39  L.  701,  15  S.  Ct  617,  where  indictment  contained  several 
counts,  and  finding  of  ''guilty"  as  to  first  held  not  qualified  by 
findings  of  "  not  guilty  "  as  to  others;  Russell  ▼.  Wheeler,  Hemp.  7, 
F.  G.  12,164a,  holding  that  although  verdict  in  action  of  forcible 
entry  and  detainer  is  informal,  it  is  good  if  substance  of  issue  be 
found;  Hefel  v.  Whitney  Land  Co.,  54  Fed.  181,  on  point  that  where 
copyright  law  prescribes  form  of  notice  of  claim  of  copyright  such 
notice  is  not  void  because  of  surplusage,  if  substance  found;  Colt 
V.  Waples,  1  Minn.  149,  151,  where  plea  in  replevin  was  non  cepit 
and  additional  findings  as  to  title  and  right  of  possession  rejected 
as  surplusage;  Swan  v.  Smith,  13  Nev.  260,  as  to  alternative  in 
verdict  for  plaintiff  in  action  of  trover;  Odlin  v.  Gove,  41  N.  H.  478» 
77  Am*  Dec.  779,  holding  that  when,  on  writ  of  entry,  there  is  dis- 
claimer as  to  part,  and  general  issue  as  to  residue,  verdict  for 
whole  may  be  modified  to  include  only  part  demanded;  Massey  v. 
Duren,  7  S.  G.  316,  striking  from  verdict  in  ejectment  matter  relat- 
ing to  description  of  land,  which  did  not  qualify  findings;  Hutchins 
y.  Bacon,  46  Tex.  412,  rejecting  conditional  finding  for  plaintiff  in 
ejectment  Approved  also  in  Pettes  y.  Bingham,  10  N.  H.  519,  dls* 
cussing  general  subject 
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GertlorarL— Circuit  Court  has  no  authority  to  issue,  to  District 
Court,  for  removal  of  cause  from  that  jurisdiction,  before  final 
Judgment  or  decree,  p.  225. 

Cited  and  principle  applied  in  Holmes  ▼.  Jennison,  14  Pet  621,  10 
L.  623,  denying  Jurisdiction  of  Supreme  Court  of  writ  of  error  to 
State  court  to  revise  decision  upon  writ  of  habeas  corpus;  American 
Construction  Co.  v.  Hallway  Co.,  148  U.  S.  380,  87  L.  490,  13  S.  Ct 
762,  refusing  writ  to  review  proceedings  in  Circuit  Court  of  Appeals 
on  appeal  from  order  of  Circuit  Court  granting  injunction;  Bz 
parte  Van  Orden,  8  Blatchf.  168,  F.  C.  16,870,  Circuit  Court  refusing 
writ  to  review  proceedings  before  a  commissioner  of  such  court; 
Nacoochee,  etc.,  Co.  v.  Davis,  40  Ga.  317,  denying  right  of  State 
Supreme  Court  to  issue  writ  of  error  until  final  disposition  of  cause 
in  Superior  Court;  People  v.  Lindsay,  1  Idaho,  401,  quashing  writ  of 
certiorari  to  review  quo  warranto  proceedings  in  lower  court  before 
final  determination.  Cited,  arguendo,  in  dissenting  opinion.  Ex  parte 
Crane,  5  Pet  215,  8  L.  102. 

Practice.~Appearance  waives  objection  to  irregularities  in  pro- 
cess, p.  226. 

Cited  in  United  States  v.  McKee,  4  Dill.  9,  F.  C.  15,687,  ruling 
similarly  where  statute  regulating  transmission  of  record  on  appeal, 
not  strictly  regarded,  and  objection  not  made  until  aft^  verdict; 
Bomaine  v.  Insurance  Co.,  28  Fed.  638,  where  service  of  subpoena 
was  outside  of  Judicial  district;  Jim  v.  State,  3  Mo.  166,  168,  holding 
right  to  change  of  venue  waived  by  plea  to  general  issue;  Law  v. 
Merrills,  6  Wend.  272,  as  to  error  in  record  as  to  place  where  court 
held  at  time  capias  returnable. 

Miscellaneous  citations.— Cited  in  Barth  v.  Clisle,  12  Wall.  403, 
20  L.  394,  but  application  doubtful;  Baker  v.  Blddle,  1  Bald.  406, 
F.  C.  764,  on  point  that  appellate  power  of  Federal  courts  is  subject 
to  control  of  congress;  Gautier  v.  Franklin,  1  Tex.  738,  as  to  power 
of  court  on  appeal  to  give  Judgment  on  whole  record. 

2  Wheat  227-248,  4  L.  226.  THE  PIZARRO. 

Prize.— Concealment  or  spoliation  of  papers,  if  unexplained,  ts 
sufficient  ground  for  condemnation  in  prize  court  P*  242. 

Cited  and  rule  applied  in  The  Schooner  Zaralla,  Blatchf.  Pr.  174, 
F.  C.  18,203,  where,  in  addition  to  spoliation  of  papers,  vessel  had 
aboard  enemy's  property;  The  Schooner  Mersey,  Blatchf.  Pr.  193, 
F.  C.  9,489,  holding  that  mutilation  of  log-book,  together  with  evi- 
dence that  vessel  was  bound  for  blockaded  port  furnished  ground 
for  condemnation;  The  Ella  Warley,  Blatchf.  Pr.  289,  F.  C.  4,873, 
where  vessel  captured  was  sailing  without  log,  and  bound  for 
blockaded  port;  The  Stephen  Hart  Blatchf.  Pr.  425,  F.  C.  13.364, 
refusing  to  allow  further  proof  where  destruction  of  papers  and 
enemy's  flag  attended  with  other  suspicious  circumstances;  Tha 
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Peterhoff,  Blatchf.  Pr.  537,  F.  C.  11,024,  as  to  deficiencies  In  manifest 
in  respect  to  contraband  articles  aboard;  United  States  v.  One  Hun- 
dred and  Twenty-nine  Packages,  27  Fed.  Cas.  286,  holding  fraud 
presumable  from  fact  unexplained,  that  party  mixes  goods  pro- 
hibited by  revenue  laws  with  those  not  prohibited;  United  States 
V.  Cement,  27  Fed.  Cas.  297,  decreeing  forfeiture  because  of  fraud  in 
procuring  license;  United  States  v.  The  Wren,  28  Fed.  Cas.  785, 
under  facts  similar  to  principal  case;  Thompson  v.  Thompson,  9 
Ind.  332,  68  Am.  Dec.  646,  holding  destruction  of  deed  by  party 
claiming  under  it  raises  presumption  of  its  invalidity;  Kirkaldie  v. 
Paige,  17  Vt  262,  holding  that,  where,  in  action  for  slander,  defend- 
ant attempts  to  impeach  credit  of  witnesses  of  plaintiff,  latter  may 
introduce  evidence  to  prove  that  defendant  had  endeavored,  by  use 
of  threats,  solicitation  and  money,  to  induce  witnesses  not  to  testify; 
Hay  V.  Peterson,  45  Pac.  1077,  1078,  holding  destruction  of  dece- 
dent's account-books  by  executor  at  decedent's  request,  raised  no 
adverse  presumptions.  Cited  in  discussion  obiter,  in  The  Adula, 
89  Fed.  361. 

Prize.— In  a  prize  case  the  ship's  papers  should  be  brought  into 
court  and  verified  on  oath  by  the  captors,  and  the  examination  of  the 
crew  taken  upon  standing  interrogatories,  and  not  viva  voce, 
p.  240. 

Practice  followed  in  The  Adula,  89  Fed.  352,  355,  where  vessel 
seized  for  attempt  to  violate  blockade.. 

Prize.— Under  Spanish  treaty,  stipulating  that  free  ships  shall 
make  free  goods,  want  of  such  certificates,  as  prescribed  by  treaty, 
is  not  substantive  ground  for  condemnation,  p.  244. 

Cited  in  Pollard  v.  Kibbe,  14  Pet  413,  10  L.  519,  as  instance  of 
protection  afforded  by  treaty  to  property  rights,  construing  clause  in 
treaty  providing  for  confirmation  of  land  grants. 

Intemational  law  —  Status  as  subject  is  regulated  by  domicile, 
p.  246. 

Rule  applied  in  The  Stephen  Hart,  Blatchf.  Pr.  415,  F.  C.  13,364, 
holding  vessel  owned  by  British  subject  domiciled  in  Confederate 
States,  liable  to  seizure  as  enemy  property;  United  States  v.  Chong 
Sam,  47  Fed.  885,  construing  clause  in  Chinese  exclusion  act  pro- 
viding for  return  of  Chinese  to  "country  whence  he  came,"  and 
ordering  return  to  Canada,  defendant  having  acquired  domicile 
there;  Opinion  of  Judge  Appleton,  44  Me.  527,  as  to  status  of  manu- 
mitted slaves  with  reference  to  right  of  suffrage. 

Miscellaneous  citations.— Cited  In  Proceeds  of  Prizes,  etc..  Abb. 
Adm.  497,  F.  C.  11,440,  on  point  that  where  capture  made  by  public 
vessel,  government  sues  in  own  name;  The  Stephen  Hart  Blatchf. 
Pr.  898,  F.  C.  13,364,  as  instance  of  practice  on  re-examination  of 
witnesses;  Hart  v.  Burke,  33  La.  Ann.  504,  but  not  in  point;  and 
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in  Personette  v.  Johnson,  40  N.  J.  Eq.  175,  and  Scribner  v.  Williams, 

1  Paige  Ch.  551,  on  point  that  it  is  within  discretion  of  court  to 
order  taking  of  testimony,  to  be  used  on  appeal. 

2  Wheat.  248-259,  4  L.  231,  UNITED  STATES  v.  TEN  BROEK. 
Writ  of  error  does  not  lie,  to  carry  to  Supreme  Court,  civil  cause 

which  has  been  carried  by  same  process  from  District  to  Circuit 
Court,  p.  259. 

Rule  applied  in  Sarchet  v.  United  States,  12  Pet  144.  9  L.  1033, 
holding  Judgment  of  Circuit  Court  final  and  conclusive,  In  action  at 
law,  on  bond,  removed  from  District  to  Circuit  Court;  Holmes  v. 
Jennison,  14  Pet.  021,  10  L.  623,  as  instance  of  control  of  congress 
over  appellate  powers  of  Federal  courts. 

Statutes  —  Constmction  of. —  Act  of  congress,  imposing  license 
tax  on  distillery,  does  not  extend  to  implements  used  for  rectifying 
spirits  already  distilled,  p.  259. 

Cited  in  Schuylkill,  etc.,  Co.  v.  Moore,  2  Whart  492,  on  point  that 
words  in  contract  are  to  be  taken  according  to  popular  meaning, 
holding  that  contract  for  sale  of  so  much  water  as  can  pass  through 
pipe  has  reference  to  natural  flow,  not  increased  by  mechanical 
means. 

2  Wheat  259-278,  4  L.  234,  CHIRAC  v.  CHIRAC. 

Naturalisation. —  Power  of.  Is  exclusively  in  congress,  p.  269. 

Cited  and  applied  in  Elk  v.  Wilkins,  112  U.  S.  109,  28  L.  649,  58 
S.  Ct  49,  asserting  exclusive  right  of  congress  to  confer  citizenship 
on  member  of  Indian  tribe;  United  States  v.  Wong  Kim  Ark,  169 
U.  S.  701,  42  L.  909,  18  S.  Ct.  477,  holding,  however,  that,  although 
congress  has  expressly  provided  against  naturalization  of  Chinese 
subjects,  child  born  of  Chinese  parents  domiciled  in  this  country, 
is  citizen  within  meaning  of  Constitution;  Matthew  v.  Rae,  3  Cr. 
C.  C.  699,  F.  C.  9,284,  denying  validity  of  naturalization  under  State 
law;  Comitis  v.  Parkerson,  56  Fed.  558,  sustaining  validity  of  act 
of  congress,  providing  that  alien  woman  by  marriage  with  citizen 
shall  become  citizen;  Ex  parte  Smith,  22  Fed.  Cas.  380,  coAstruing 
act  of  congress,  providing  for  naturalization  by  State  courts  of 
record;    Stephens,    Petitioner,   4   Gray,   561,   denying   petition    for 
naturalization,  act  of  congress  having  forbidden  State  courts  from 
receiving  applications  in  such  cases.    The  principal  case  is  cited  in 
the  following  cases,  but  without  particular  application  of  the  prin- 
ciple:   Dissenting  opinion,  Houston  v.  Moore,  5  Wheat  49,  5  L.  31; 
Holmes  v.  Jennison,  14  Pet  593,  10  L.  605;  Day  v.  Bufflnton,  8  Cliff. 
386,  F.  C.  3.675;  Lynch  v.  Clarke,  1  Sandf.  Ch.  <W3;  Craig  v.  Kline, 
65  Pa.  St  409,  3  Am.  Rep.  643;  In  re  Booth,  3  Wis.  125. 

The   following   cases   distinguish   the   principal   case   upon   this 
point  in  holding  that  where  a  particular  power  of  congress  is  not 


787  Notes  on  U.  S.  Reports.  2  Wheat  25^-278 

ezcluslye,  the  States  may  legislate  upon  matters  touching  such 
power,  until  congress  has  acted;  License  Cases,  5  How.  585,  12  L. 
292;  dissenting  opinion,  Passenger  Gases,  7  How.  556,  12  L.  816;  dis- 
senting opinions,  Dred  Scott  v.  Sandford,  19  How.  533,  578,  15  L. 
754,  772;  dissenting  opinion,  Ex  parte  Clarke,  100  U.  S.  412,  25  L. 
730;  United  States  v.  Rhodes,  1  Abb.  (U.  S.)  45,  F.  C.  16,151. 

Treaty  of  amity  and  commerce,  between  United  States  and 
France,  of  1778,  enable  subjects  of  France  to  purchase  and  hold 
lands  in  United  States,  p.  220. 

Cited  and  applied  in  Geofroy  t.  Riggs,  133  U.  S.  267,  33  L.  645, 
10  S.  Ct.  297,  sustaining  right  of  citizen  of  France  to  take  lands 
by  descent  from  citizen  of  United  States;  In  re  Tiburcio  Parrott, 
6  Sawy.  370,  1  Fed.  502,  as  instance  of  Federal  control  of  treaty- 
making  power,  holding  void,  provision  in  State  Constitution  in 
conflict  with  Chinese  treaty. 

Treaty  —  Property  rights  of  aliens  vested  under  treaty  cannot 
be  impaired  by  abrogation  of  such  treaty,  p.  277. 

Cited  and  applied  in  Pollard  v.  Kibbe,  14  Pet.  413,  10  U  519, 
confirming  gi*ant  made  to  French  subject  prior  to  acquisition  of 
Louisiana  by  United  States;  Hauensteln  v.  Lynham,  100  U.  S.  489, 
25  L.  630,  on  point  that  provision  in  treaty  may  protect  lands  of 
alien  from  forfeiture  by  escheat,  under  State  laws;  dissenting 
opinion,  Baldwin  v.  Franks,  120  U.  S.  703,  30  L.  772,  7  S.  Ct.  765, 
as  instance  where  Federal  courts  enforced  rights  under  treaty,  with- 
out authorization  of  congress,  majority  denying  jurisdiction  of 
Federal  courts  to  punish  persons  guilty  of  depriving  Chinese 
of  rights  guaranteed  by  treaty;  People  v.  Gerke,  5  Cal.  382,  386, 
holding  valid,  conveyance  of  lands  by  nonresident  heirs  of  deceased 
alien,  whose  disability  to  hold  lands  had  been  removed  by  treaty; 
Wunderle  v.  Wunderle,  144  111.  54,  33  N.  E.  197,  holding  void,  sfate 
statute  conflicting  with  treaty  removing  disabilities  of  alien  heirs; 
80  also  in  Opel  v.  Shoup,  100  Iowa,  424,  69  N.  W.  563,  and  Doehrel 
V.  HiUmer,  102  Iowa,  172,  71  N.  W.  205.  Cited  approvingly  In  the 
following  cases,  discussing  the  general  subject,  but  not  particularly 
applying  the  rule;  Cameal  v.  Banks,  10  Wheat.  189,  6  L.  300;  Chero« 
kee  Nation  v.  Georgia,  5  Pet.  44,  45,  8  L.  41;  McClenaghan  v. 
McClenaghan,  1  Strob.  89,  321,  47  Am.  Dec.  535;  Hardy  v.  De  Leon, 
5  Tex.  240.     See  also  note,  12  Am.  St.  Rep.  95. 

Distinguished  in  Crane  v.  Reeder,  21  Mich.  65,  4  Am.  Rep.  437, 
construing  treaty  and  holding  that  In  order  for  alien  to  Inherit,  title 
in  alien  ancestor  must  have  been  valid. 

Miscellaneous  citations.— Cited  in  Kershaw  v.  Kelsey,  100  Mass. 
574,  97  Am.  Dec.  136,  on  point  title  of  aliens  to  real  estate  is  subject 
to  municipal  regulation  in  absence  of  treaty;  also  in  Lewis  y. 
Durst,  10  Tex.  416,  but  not  in  point 
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2  Wheat  278-287.  4  L.  239,  THE  GEORGE. 

Prize. —  Collusive  capture  vests  no  title  In  captor  and  property 
will  be  decreed  to  United  States,  p.  287. 

Cited  and  compared  in  The  Experiment,  8  Wheat  264,  266,  267, 
268,  5  L.  613,  614,  and  cases  held  identical  nnder  facts.  Approved 
in  Robinson  v.  Hook,  4  Mason,  153,  154,  156,  F.  0.  11,956,  discussing 
general  subject 

2  Wheat  287-289,  4  L.  241,  THE  ARGO. 

Practice. —  Provision  in  Judiciary  act  as  to  taking  depositions 
de  bene  esse  applies  only  to  cases  pending  in  Circuit  and  District 
Courts,  p.  289. 

Cited  and  principle  applied  in  Allen  v.  Blunt,  2  Wood.  &  M.  136, 
F.  C.  217,  holding,  however,  that  such  depositions  are  not  admissible 
if  taken  duiing  session  of  court  except  by  consent  of  parties; 
Richter  v.  Jerome,  25  Fed.  681,  holding  that  deposition  cannot.be 
taken  in  Circuit  Court  while  cause  pending  in  Supreme  Court  on 
appeal;  Stegner  v.  Blake,  36  Fed.  184,  as  instance  of  application 
of  rule  in  admiralty  cause,  holding  it  applicable  to  suit  in  equity 
for  infringement  of  patent;  The  Beeche  Dene,  55  Fed.  527,  13  U.  S. 
App.  211,  holding  such  deposition  in  admiralty  cause  inadmissible  in 
Circuit  Court  of  Appeals. 

Depositions  in  Supreme  Court  can  be  taken  only  under  a  com- 
mission issued  according  to  its  rules,  p.  288. 

2  Wheat.  290-^05,  4  L.  242,  MORGAN  v.  MORGAN. 

Jurisdiction  of  Federal  court,  having  once  vested,  cannot  be  de- 
vested by  change  of  domicile  of  party  pendente  lite,  p.  297. 

This  rule,  for  which  the  principal  case  is  a  leading  authority,  has 
been  applied  in  the  following  citing  cases:  Clarke  v.  Mathewson, 
12  Pet.  171,  9  Ij.  1044,  where  in  suit  depending  on  diverse  citizenship, 
plaintiff  removed  Into  and  became  citizen  of  same  State  as  defendant; 
Kanouse  v.  Martin,  15  How.  208,  14  L.  664,  holding  that  in  suit 
between  citizens  of  different  States,  Circuit  Court  acquired  jurisdic- 
tion by  defendant's  application  for  removal,  and  it  was  error  for 
State  court  to  allow  plaintiff  to  reduce  demand  below  Jurisdictional 
amount;  Koenigsburger  v.  Min.  Co.,  158  U.  S.  50,  39  L.  892,  15  S.  Ct 
'455,  construing  statute  transferring  to  United  States  courts  causes 
pending  in  Supreme  Court  of  Dakota  Territory  at  time  of  division 
and  admission  to  Union;  Hatfield  v.  Bushnell,  1  Blatchf.  395,  F.  C. 
6,211,  holding  that  action  does  not  abate  by  death  of  party,  and 
administrator  may  continue  suit  although  citizen  of  same  State  as 
other  party;  Culver  v.  Woodruff,  5  Dill.  394,  F.  C.  3,469,  holding 
Jurisdiction  of  cases  pending  in  District  Court  not  affected  by 
change  in  territorial  Jurisdiction;  Rawle  v.  Phelps,  2  Fllpp.  471,  J 
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P.  C.  11,588,  denying  right  to  remove  cause,  where  diverse  citizen- 
ship did  not  exist  when  action  commenced;  Trigg  v.  Conway, 
Hemp.  712,  F.  O.  14,173,  as  to  death  of  party  in  action  of  detinue, 
and  substitution  as  administrator  of  person  not  within  jurisdiction 
of  court  in  personal  capacity;  Hatch  v.  Dorr,  4  McLean,  113,  P.  C. 
6,206,  holding  creditor's  bill  for  discovery  to  be  continuation  of 
suit  at  law  and  Jurisdiction  not  affected  by  removal  of  complainant; 
Glover  v.  Shepperd,  21  Fed.  482,  sustaining  Jurisdiction  where  plain- 
tiff transferred  his  interest  to  person  not  originally  competent  to 
sue;  Bland  v.  Fleeman,  29  Fed.  672,  allowing  cross-bill  between 
co-defendants,  main  cause  being  properly  before  the  court;  Jarboe 
V.  Templer,  38  Fed.  217,  holding  Jurisdiction  to  enforce  lien  not 
affected  by  transfer  of  interest;  Ex  parte  Kyle,  67  Fed.  309,  applying 
principle  in  criminal  actioii  holding  that  where  court  has  acquired 
Jurisdiction  of  case  where  member  of  Indian  tribe  is  charged  with 
larceny.  Jurisdiction  not  ousted  by  naturalization  of  such  person; 
Cross  V.  Evans,  86  Fed.  4,  52  U.  S.  App.  728,  where  Jurisdiction  held 
not  affected  by  transfer  of  defendants'  interest  in  railroad  as 
receivers,  to  citizen  of  same  State  as  plaintiff;  Tug  River,  etc.,  Co. 
V.  Brigel,  86  Fed.  819,  holding  that  where  Jurisdiction  has  attached 
as  against  indispensable  parties  in  biU  to  foreclose  mortgage,  court 
may  strike  out  names  of  other  parties  impeding  Jurisdiction;  Estes 
Y.  Martin,  34  Ark.  419,  holding  Jurisdiction  of  court  as  to  action 
pending  not  affected  by  adoption  of  statute  changing  constitution  of 
courts;  Indianapolis,  etc.,  Co.  v.  Risley,  50  Ind.  64,  on  point  that 
petition  for  removal  must  show  that  parties  were  citizens  of  differ- 
ent States  when  action  commenced;  so  also  in  Richardson  y.  Pack- 
wood,  1  Mart.  (La.)  (N.  S.)  301,  holding  that  right  must  be  claimed 
on  entering  of  appearance  in  State  court;  Dorr  v.  Davis,  76  Me. 
304,  holding  that  minor  cannot  acquire  residence  in  other  county 
than  that  in  which  guardian  appointed,  so  as  to  oust  Jurisdiction  of 
Probate  Court  in  which  appointment  made;  Brown  v.  Desmond, 
100  Mass.  269,  where  Jurisdiction  of  Rhode  Island  court  held  not 
ousted  by  revocation  of  boundary  line  leaving  subject-matter  of 
pending  action  in  Massachusetts;  Laird  v.  Railroad  Co.,  55  N.  H. 
379,  20  Am.  Rep.  219,  denying  petition  for  removal  to  Federal  court 
made  after  plaintiff  had  bona  fide  acquired  citizenship  in  same  State 
as  defendant;  so  also  in  Upton  v.  Williamson,  25  N.  J.  Eq.  375,  377, 
to  same  effect;  Holden  v.  Insurance  Co.,  46  N.  Y.  6,  7  Am.  Rep.  290, 
on  point  that  petition  for  removal  must  aver  that  action  was  com- 
menced by  citizen  of  another  State,  and  holding  insufficient  aver- 
ment that  "  plaintiff  is  a  citizen,"  etc.;  Trapier  v.  Waldo,  16  S.  C.  285, 
holding  Jurisdiction  of  court  over  pending  bill  for  foreclosure  of 
mortgage  not  affected  by  repeal  of  statute  conferring  such  Jurisdic- 
tion; Hatfield  v.  Bushnell,  22  Vt.  662,  reprinting  same  as  reported 
In  1  Blatchf.  395,  F.  C.  6,211,  supra.  Cited  approvingly  in  general 
discussion  in  Jones  v.  Fletcher,  42  Ark.  443,  and  Freeland  v.  Lan- 
fear,  2  Mart  (La.)  (N.  S.)  262. 
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Distinguished  In  dissenting  opinion,  Florida  y.  Georgia,  17  How. 
508,  15  L.  200,  and  MeUus  v.  Thompson,  1  Cliff.  133,  F.  G.  9,405, 
under  facts;  Adams  Express  Co.  y.  Railroad  Co.,  4  McCrary,  84, 
16  Fed.  717,  refusing  to  allow  supplemental  bill  Joining  as  coplain- 
tiff  party  resident  in  same  State  as  defendant;  Goodnow  y.  Gray- 
son, 5  McCrary,  20,  15  Fed.  -i,  holding  that  where  party  haying 
right  to  remove  suit  to  Federal  court  fails  to  do  so  and  moves  into 
State  where  suit  brought  executor  cannot  do  so;  Clarke  v.  Mathew- 
son,  2  Sumn.  2C5,  F.  C.  2,857  (but  see  same  case  on  appeal,  12  Pet. 
171,  9  L.  1044).  Explained  in  Thaxter  v.  Hatch,  6  McLean,  70,  F.  O. 
13,806,  holding  that  Jurisdiction  must  have  been  vested  by  suit  and 
not  by  mere  accruing  of  right  of  action. 

Specific  performance. —  In  action  for  specific  performance  of  con- 
tract to  convey  lands  made  by  person  since  deceased,  all  his  heirs 
must  be  Joined  as  defendants,  p.  298. 

Cited  and  applied  in  Shields  v.  Barrow,  17  How.  142,  15  L.  161, 
dismissing  bill  to  set  aside  contract  where  two  only  of  four  neces- 
sary parties  amenable  to  process  of  court;  Phillips  v.  Mariner,  5 
Biss.  28,  F.  C.  11,105,  granting  bill  to  review  foreclosure  of  mort- 
gage given  to  secure  three  notes,  decree  having  accounted  for  but 
two  notes.  Cited  also  in  Fagan  v.  Barnes,  14  Fla.  57,  as  inferentially 
deciding  that  persons  who  were  parties  to  contract  can  be  only  par- 
ties in  action  for  specific  performance;  Gallatin,  etc.,  Co.  v.  Davis, 
44  W.  Va.  115,  where  facts  were  similar  to  those  In  principal  case. 

Specific  performance. —  Party  seel^ing  must  be  in  condition  to 
perform  on  his  part,  p.  299. 

Cited  and  principle  applied  in  Tilghman  v.  Tllghman's  Executors, 

1  Bald.  494,  F.  C.  14,045,  holding  further  that  where  acts  to  be  done 
are  concurrent,  plaintiff  must  aver  performance  or  offer  to  perform 
on  his  part;  Haynes  v.  Farley,  4  Port.  533,  holding  that  where 
vendee  has  proceeded  at  law  for  breach  of  contract  to  convey  land, 
equity  will  not  interpose  and  compel  him  to  accept  conveyance; 
Morrison  v.  Kinstra,  55  Miss.  76,  where  guardian's  act  in  contracting 
for  sale  of  ward's  land  held  ultra  vires  and  void,  and  specific  per- 
formance denied.  Cited  approvingly  in  Fltzpatriclc  v.  Beatty,  1 
Gilm.  468,  and  Gusdorff  v.  Schlelsner,  85  Md.  374,  37  Atl.  171,  dis- 
cussing general  subject. 

Miscellaneous  citations.— Cited  in  Brighton,  etc.,  Bank  y.  Mer- 
ick,  11  Mich.  420,  but  application  doubtful. 

2  Wheat.  306-^16,  14  L.  246,  LITER  v.  GREEN. 

Appeal  and  error. —  Decision  which  rests  in  discretion  of  court 
is  not  subject  for  writ  of  eiTor,  p.  308. 

Cited  and  applied  In  Cook  v.  Burnley,  11  Wall.  676,  20  L.  80,  to 
order  of  court  to  supply  lost  record;  Ringgold's  Case,  1  Bland  Ch. 
0,  to  refusal  of  court  to  accept  appeal  bond. 
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Distinguished  in  Gilliland  v.  Rappleyea,  15  N.  J.  L.  143,  holding 
that  where  verdict  has  been  set  aside  at  instance  of  plaintiff  it  is 
error  for  conrt  to  subsequently  render  Judgment  for  defendant 

Pleading. —  Matter  in  abatement  must  be  pleaded  and  cannot  be 
given  in  evidence  on  the  mise  Joined,  p.  308. 

Cited  and  applied  in  Boiling  v.  Mayor,  3  Rand.  5S3,  holding  that 
where  mise  is  Joined  on  mere  right,  tenant  cannot  give  in  evidence 
nontenure. 

Verdict  sufficient  to  a  common  intent,  is  sufficient  to  sustain  Judg- 
ment, p.  310. 

2  Wheat.  316-327.  4  L.  248,  SHIPP  v.  MILLER. 

Boundaries. —  Courses  and  distances  yield  to  known,  visible  and 
definite  objects,  p.  321. 

Cited  and  applied  in  Miller  v.  Mclntyre,  6  Pet  63,  8  L.  321,  a  case 
involving  the  same  facts;  Booth  v.  Upshur,  26  Tex.  71,  holding, 
however,  that  question  as  to  whether  monuments  sufficiently  defi- 
nite is  for  Jury;  also  in  Hull  v.  Fuller,  7  Vt  105,  on  point  that  where 
descriptions  in  deed  are  inconsistent,  court  will  be  guided  by  evident 
intent  of  parties.  Cited  approvingly  in  Phillips  v.  Porter,  3  Ark. 
57,  36  Am.  Dec.  451,  discussing  general  subject. 

Boundaries. —  Courses  and  distances  do  not  yield  to  monuments 
unless  latter  are  equally  certain  and- definite,  p.  321. 

This  rule  is  applied  in  Booth  v.  Strippleman,  26  Tex.  443,  where 
call  was  for  stake  in  open  and  unidentified  line;  Weir  v.  Van  Bib- 
ber, 84  Tex.  229,  holding  evidence  admissible  to  show  location  of 
monuments  where  description  vague  and  uncertain;  Boon  v.  Hunter, 
02  Tex.  588,  holding  that  when  line  of  survey  is  clearly  established, 
other  lines  are  established  by  course  and  distance;  McNeel  v.  Herold, 
11  Gratt.  315,  holding  that  calls  for  uncertain  monuments  will  be 
rejected  in  favor  of  calls  for  those  appearing  to  be  certain  and 
consistent. 

Statutes. —  Federal  courts  will  be  guided  by  construction  put 
upon  such  statutes  by  courts  of  respective  States,  p.  325. 

Cited  and  rule  applied  in  Green  v.  Neal,  6  Pet.  297,  8  L.  405,  con- 
struing statute  limiting  time  for  bringing  action  to  recover  posses- 
sion of  land;  Thompson  v.  Phillips,  1  Bald.  284,  F.  C.  13,974,  where 
State  court  followed,  although  criticised,  in  holding  that  sale  by 
sheriff  under  Judgment,  passes  title  to  purchaser  discharged  from 
prior  Judgment;  Derby  v.  Jacques,  1  Cliff.  439,  F.  C.  3,817,  holding 
that  final  Judgment  in  writ  of  entry  rendered  in  State  court  is  bar 
to  writ  of  right  in  Federal  court,  latter  remedy  having  been  abol- 
ished by  State  statute;  Barney  v.  Keokuk,  4  DilL  598,  F.  0.  1,032, 
construing  State  statute  relative  to  powers  of  municipalities  to  grant 
to  railroads  right  to  lay  tracks  in  public  streets;  Hiller  y.  Shattuck, 
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1  Flipp.  274,  F.  0.  6,504,  holding  Federal  courts  will  take  cognizance 
of  State  statute  allowing  new  trials  in  actions  of  ejectment;  MitcheU 
V.  Lippincott,  2  Woods,  473,  F.  C.  9,665,  as  to  construction  of  statute 
relative  to  rights  of  married  woman  to  mortgage  separate  property. 

Distinguished  in  Foxcroft  v.  Mallett,  4  How.  379,  11  L.  1020, 
where  rule  held  not  to  apply  to  construction  by  State  court  of  com- 
mon-law rules  relating  to  deeds;  so  also  in  Hart  v.  Burnett,  15 
Cal.  603. 

Public  lands  —  Entry. —  Where  no  other  figure  is  called  for  in  an 
entry,  it  is  to  be  surveyed  in  square  coincident  with  cardinal  points 
and  large  enough  to  contain  given  quantity,  and  point  of  beginning 
is  deemed  to  be  center  of  base  line  of  such  square,  p.  323. 

Affirmed  In  Peyton  v.  Stlth,  5  Pet  488,  8  L.  201,  a  case  involving 
the  same  facts. 

Public  lands. —  Act  of  Kentucky  legislature  in  extending  time 
limited  by  Virginia  for  making  surveys  of  entries  under  military 
warrants,  was  valid  and  not  inconsistent  with  compact  of  division, 
p.  325. 

Cited  and  applied  in  Botts  v.  Chiles,  2  T.  B.  Mon.  41,  and  Beard 
V.  Smith,  6  T.  B.  Mon.  464,  465,  491,  construing  same  statute. 

Statute  of  limitations. —  Disability  of  one  co-owner  suspends 
operation  of  statute  as  to  all,  p.  325. 

Affirmed  in  Miller's  Heirs  v.  Mclntire,  11  Wheat  442,  6  L.  515,  a 
case  involving  validity  of  same  entry. 

2  Wheat.  327-335,  4  L.  252,  THE  ANNA  MARIA* 

International  law. —  Hight  of  search  is  a  belligerent  right,  p> 
333. 

Cited  and  applied  in  The  Springbok,  Blatchf.  Pr.  352,  F.  C- 
13,202,  holding  further  that  examination  may  extend  to  cargo  as 
well  as  papers. 

Marine  trespass  —  Damages. —  Anticipated  profits  cannot  be 
made  item  of,  p.  335. 

Cited  and  principle  applied  in  Howard  v.  Stillwell,  etc.,  Co.,  139- 
U.  S.  206,  35  L.  150,  11  S.  Ct  503,  holding  in  action  to  recover  con- 
tract price  for  erecting  machinery  that  loss  of  profits  by  reason  of 
delay  in  executing  contract  cannot  be  deducted  by  way  of  damages; 
Cincinnati  Gas  Co.  v.  Western,  etc.,  Co.,  152  U.  S.  206,  38  L.  413, 
14  S.  Ct.  525,  where,  in  an  action  to  recover  contract  price  of  goods- 
delivered  under  assignment  of  patent  right,  assignee  was  not 
allowed  to  claim  damages  for  loss  of  profits  resulting  from  assign- 
or's competition;  The  Umbria,  166  U.  S.  422,  41  L.  1062,  17  S.  Ct. 
617,  as  to  loss  of  expected  profits  of  charter-party  not  yet  .entere<) 
into;  The  Mary  J.  Vaughan,  etc.,  2  Ben.  50,  F.  O.  9,217,  holding 
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measure  of  damages  for  loss  of  cargo  in  collision  to  be  primal  cost 
and  not  market  value  in  port  to  which  consigned;  Coweta  Falls,  etc.» 
Go.  y.  Rogers,  19  Ga.  421,  65  Am.  Dec.  606,  applying  rule  in  action 
for  damages  for  failure  to  execute  contract  for  construction  of  mill, 
and  in  Cincinnati  v.  Evans,  5  Ohio  St  604,  as  to  loss  of  profits  from 
personal  service  resulting  from  interruption  of  business  by  destruc- 
tion of  building  used  as  store. 

Marine  trespass. —  Measure  of  damages  for,  resulting  in  loss  of 
vessel  and  cargo,  is  value  of  vessel  and  prime  cost  of  cargo  together 
with  all  charges,  including  premium  of  insurance,  where  paid,  p. 
335. 

Cited  and  rule  applied  in  The  Amiable  Nancy,  3  Wheat.  560,  4  L. 
459,  where  vessel  lost  after  illegal  capture  by  privateer;  The  Scot- 
land, 105  IT.  S.  36,  26  L.  1005,  applying  rule  where  loss  resulted 
from  collision  on  high  seas;  Pacific  Ins.  Co.  v.  Conrad,  1  Bald.  143, 
F.  C.  10,647,  awarding  damages  to  holder  of  goods  under  responden- 
tia bond  against  person  guilty  of  conversion;  The  Steamship  Aleppo, 
7  Ben.  127,  130,  F.  C.  158,  where,  in  computing  damages  for  loss 
resulting  from  collision,  court  allowed  charges  for  brokerage  and 
commission  in  port  of  shipment;  The  Ocean  Queen,  5  Blatchf.  494, 
F.  C.  10,410,  under  facts  similar  to  those  in  principal  case;  Dyer  v. 
Navigation  Co.,  14  Blatchf.  489,  F.  C.  4,225,  holding,  however,  that 
where  cargo  has  no  fixed  value  at  place  of  shipment,  value  at  near- 
est export  market  is  to  be  used  as  basis.  Discussed  and  approved 
in  The  Harriet  Newhall,  3  Ware,  106,  F.  O.  6,102,  without  particular 
application  of  the  rule. 

Marine  trespass  —  Agency. —  Owner  of  vessel  is  liable  for  wrong- 
ful acts  of  master  committed  within  scope  of  employment  [De- 
cided only  inferentially  in  principal  case.] 

Cited  and  applied  in  Taylor  v.  Brigham,  3  Woods,  379,  F.  0.  13,781, 
holding  owners  liable  for  conversion  of  cargo  by  master;  The 
Albany,  44  Fed.  435,  holding  owners  of  salving  vessel  liable  for 
embezzlement  of  cargo  by  crew;  so  also  in  The  Mulhouse,  17  Fed. 
Cas.  967. 

Miscellaneous  citations.— Cited  in  Fay  v.  Montgomery,  1  Curt 
269,  F.  C.  4,709,  and  in  United  States  v.  Cement,  27  Fed.  Cas.  297, 
but  application  doubtful. 

2  Wheat  336-345,  4  L.  253,  COLSON  v.  THOMPSON. 

Sx>ecific  performance  will  not  be  decreed  where  contract  Is  vague 
and  uncertain,  p.  341. 

This  rule  has  been  applied  in  the  following  citing  cases:  Hennessy 
v.  Woolworth,  128  U.  S.  442,  32  L.  502,  9  S.  Ct  111,  where  assent  of 
wife  to  conveyance  of  her  own  lands  not  clearly  established;  Dalzell 
v.  Deurber,  etc.,  Co.,  149  U.  S.  325,  37  L.  755,  13  S.  Ct  890.  holding 
employer  of  skilled  workman  not  entitled  to  conveyance  of  patents 
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ou  inventions  made  by  latter  while  In  his  employ  in  absence  of  ex- 
press agreement;  Tllghman  v.  Tilghman's  Exr.,  1  Bald.  487,  F.  C. 
14,045,  as  to  marriage  settlement  where  obligation  assumed  was 
Indefinite;  Oakley  v.  Ballard,  Hemp.  478,  F.  C.  10,393,  holding  that 
where  contract  stipulated  for  rescission  of  former  contract  and  second 
contract  was  afterward  rescinded,  first  could  not  be  revived  In 
absence  of  express  agreement;  Bo  wen  v.  Waters,  2  Paine,  8,  F.  C. 
1,725,  where  contract  to  convey  lands  indefinite  as  to  one  of  several 
terms;  MaiT  v.  Shaw,  51  Fed.  864,  refusing  to  decree  specific 
performance  of  oral  contract  made  twenty  years  previously,  circum- 
stances of  parties  rebutting  any  presumption  as  to  existence  of 
such  contract;  Walcott  v.  Watson,  53  Fed.  435,  holding  declarations 
of  defendant  to  strangers  insuflicient  to  prove  terms  of  parol  con- 
tract; Wenham  v.  Switzer,  59  Fed.  947,  15  U.  S.  App.  302,  as  to  con- 
tract of  agency  for  purpose  of  purchasing  land;  Rutledge  v.  Town- 
send,  38  Ala.  718,  where  consideration  for  contract  of  indemnity 
was  indefinite;  Blum  v.  Robertson,  24  Cal.  142,  holding  that  part 
pei*formance  of  parol  contract  to  convey  lands  must  be  unequivocal 
evidence  of  agreement  alleged;  Mintum  v.  Bay  lis,  33  Cal.  133,  where 
contract  to  convey  lands  failed  to  identify  land;  Agard  v.  Valencia, 
39  Cal.  302,  where  obligation  of  one  party  not  determinable  from 
contract;  Hallenbeck  v.  Prior,  5  Dak.  303,  40  N.  W.  348,  as  to  agree- 
ment to  convey  a  "block  of  average  size;"  Godwin  v.  Collins,  4 
Houst  58,  holding  parol  evidence  inadmissible  to  show  intention  of 
parties  as  to  security  for  unpaid  balance  under  contract  to  conv.ey 
lands;  Miller  v.  Gotten,  5  Ga.  352,  holding  parol  evidence  imadmis- 
sible  to  establish  terms  of  trust;  McDaniels  v.  Whitney,  38  Iowa, 
TO,  71,  where  consideration  for  contract  to  convey  was  indefinite; 
Schwanebeck  v.  Smith,  77  Md.  321,  26  Atl.  411,  where  contract  for 
which  enforcement  sought  described  land  as  "  all  that  shall  remain," 
etc.;  Blanchard  v.  Railroad  Co.,  31  Mich.  59,  18  Am.  Rep.  154. 
refusing  to  decree  specific  performance  of  agreement  to  erect  build- 
ings, contract  not  having  designated  location;  Allen  v.  Bennett,  8 
Smedes  &  ^I.  681,  applying  principle  in  refusing  to  enforce  vendor's 
lien  where  extent  of  interest  uncertain;  Taylor  v.  Williams,  45  Mo. 
84,  where  contract  provided  for  conveyance  if  vendee  was  satisfied 
with  vendor's  title;  Diffenderfer  v.  Public  Schools,  120  Mo.  455,  25 
S.  W.  544,  holding  that  covenant  which  does  not  clearly  express 
perpetual  right  of  renewal  of  lease  will  not  be  construed  to  confer 
«uch  right;  Wendover  v.  Baker,  121  Mo.  295,  25  S.  W.  923,  holding 
further  that  burden  is  on  complainant  to  establish  contract;  Farrar 
V.  Crosby,  27  N.  H.  28,  refusing  to  enforce  trust  agreement  alleged 
in  bill  not  having  been  supported  by  proof;  Odell  v.  Morin, 
5  Or.  98,  where  consideration  indefinite  and  complainant  guilty 
of  laches  in  seeking  specific  performance;  Plymale  v.  Comstock,  9 
Or.  321,  holding  that  in  order  to  take  parol  contract  from  statute  of 
frauds,  part  performance  alleged  must  be  proven  to  have  been  of 
contract  alleged;  Pipkin  y.  James,  1  Humph.  327,  34  Am.  Dec  654, 
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on  point  that  memorandum  of  sale  of  lands  to  be  effective  mast 
contain  substantially  terms  of  contract;  so  also  in  Sheid  v.  Stamps, 
2  Sneed,  175;  WhltehiU  v.  Lowe,  10  Utah,  426,  37  Pac.  580,  denying 
decree  of  specific  performance  of  contract  to  raise  money  where 
definite  amount  not  named;  Eckel  v.  Bostwlck,  88  Wis.  497,  60  N.  W. 
785,  denying  decree  where  consideration  to  be  paid  under  contract 
to  convey  land,  was  uncertain.  And  see  notes,  17  Am.  Dec.  58, 
and  26  Am.  Dec.  661,  662,  on  this  subject.  The  following  cases 
cite  the  rule  approvingly,  but  do  not  specifically  apply  it;  Round- 
tree  V.  McLain,  Hemp.  246,  F.  0.  12,084a;  Minnesota  Tribune  ▼. 
Associated  Press,  83  Fed.  357,  55  U.  S.  App.  148;  Bourland  ▼. 
Peoria  Co.,  16  111.  542;  Anter  v.  Miller,  18  Iowa,  412;  Bdichal,  etc., 
Co.  V.  Columbia,  etc.,  Co.,  87  Va.  645,  13  S.  B.  101. 

Distinguished  in  Millerd  v.  Russell,  Harr.  Ch.  (Mich.)  302,  where 
terms  of  contract  held  to  have  been  explained  by  acts  of  parties 
done  under  it. 

Specific  performance.—  Party  seeking,  must  allege  and  prove  per- 
formance, or  offer  of  performance,  on  his  part,  p.  344. 

Cited  and  applied  in  Tilghman  v.  Tilghman's  Exr.,  1  Bald.  494, 
F.  C.  14,045,  where  claimant  had  made  no  demand  of  conveyance; 
McNeil  V.  Magee,  5  Mason,  256,  F.  C.  8,915,  as  to  award  stipulated 
for  concurrent  releases;  Duff  v.  Hopkins,  33  Fed.  609,  refusing  decree 
in  absence  of  suflScient  part  performance  to  take  contract  out  of 
fitatute  of  frauds;  Gentry  v.  Rogers,  40  Ala.  448,  refusing  decree 
where  complainant  delayed  unreasonably  such  offer  of  performance; 
Fitzpatrick  v.  Beatty,  1  Gilm.  468,  as  to  contract  to  convey  land,  bill 
not  having  alleged  offer  of  performance;  Lacy  v.  McMlUen,  9  B. 
3Ion.  526,  on  point  that  party  seeking  rescission  of  executed  contract 
will  not  be  relieved  where  part  of  subject-matter  not  capable  of 
restoration;  Reed  v.  Jones,  133  Mass.  121,  denying  decree  where 
offer  of  performance  not  made  within  reasonable  time  after  stipu- 
lated date;  Mayger  v.  Cruse,  5  Mont.  496,  as  to  contract  to  convey 
mining  property;  Evans  v.  Lee,  12  Nev.  399,  holding  that  in  order 
to  take  parol  contract  from  statute  of  frauds,  party  seeking  to  en- 
force it  must  show  performance;  Pickering  v.  Pickering,  38  N.  H. 
402,  denying  decree  where  offer  not  made  within  reasonable  time 
after  stipulated  date;  Crane  v.  Decamp,  21  N.  J.  Eq.  420,  denying 
decree  on  showing  that  complainant  had  failed  to  pay  interest  on 
unpaid  balance;  German  v.  Machin,  6  Paige,  292,  applying  principle 
where  contract  to  convey  lands  lacked  mutuality.  See  also  note, 
1  Ind.  42L 

Rule  limited  in  Young  v.  Daniels,  2  Iowa,  134,  63  Am.  Dec.  484, 
holding  offer  unnecessary  where  defendant  by  reason  of  nonresi- 
dence  is  not  at  place  of  performance. 

Miscellaneous  citations.—  Cited  in  Rlggles  v.  Emly,  154  U.  S.  254, 
38  L.  980,  14  S.  Ct.  1086,  as  instance  where  parol  contract  to  convey 
lands  was  enforced  upon  complainant's  showing  performance  on 
his  part 
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2  Wheat  345-362,  4  L.  257,  THE  ELEANOR. 

Maiine  trespass  ~  Agency.— Ck>mmander  of  squadron  Is  liable 
for  trespasses  of  those  under  his  command,  in  case  of  positive  or 
permissive  orders  or  of  actual  presence  and  co-operation,  p.  356. 

Approved  in  The  Louisa  Agnes,  Blatchf.  Pr.  115,  116,  F.  O.  8,531« 
discussing  general  subject. 

Prize.—  Officer  seizing  vessel  as  prize  is  bound  to  commit  her  to 
care  of  competent  prize  master  and  crew,  p.  361. 

Modified  in  Fay  v.  Montgomery,  1  Curt.  273,  F.  C.  4,709,  refusing 
to  decree  forfeiture  of  prize  money,  and  holding  officer* excused  from 
duty  to  man  prize,  where  he  could  not  do  so  without  weakening 
his  command. 

War.— To  detain  for  examination,  is  a  right  which  a  belligerent 
may  exercise  over  every  vessel,  but  a  national  vessel,  which  he 
meets  on  the  ocean,  p.  358. 

War.—  In  the  exercise  of  this  right  of  search,  a  belligerent  may 
lawfully  assume  the  disguise  of  a  friend  or  an  enemy,  p.  359. 

Miscellaneous  citations.— Cited  in  Joy  v.  Simpson,  2  N.  H.  183, 
but  not  in  point 

2  Wheat.  363-368,  4  L,  261,  INGLBB  v.  COOLIDGB. 

Writ  of  error.-  Where  writ  is  sought  to  highest  court  of  a  State, 
sufficient  Jurisdictional  facts  must  be  apparent  on  record,  p.  368. 

Rule  applied  in  Satterlee  v.  Matthewson,  2  Pet  409,  7  L.  468,  hold- 
ing that  Supreme  Court  has  Jurisdiction  where  it  appears  from 
record  that  constitutionality  of  State  statute  was  in  question,  al- 
though record  does  not  in  terms  state  that  question  was  raised;  so 
also  in  Crowell  v.  Randall,  10  Pet  394,  9  L.  468,  holding  that  it  is 
sufficient  if  such  fact  appear  by  clear  and  necessary  intendment 
from  record;  Kanouse  v.  Martin,  15  How.  210,  14  L.  665,  on  point 
that  review  must  be  confined  to  record;  Fleming  v.  Clark,  12  Allen, 
198,  200,  refusing  to  discharge  prisoner  on  habeas  corpus,  no  ques- 
tions of  law  having  been  brought  up  from  lower  court  Cited  ap- 
provingly in  Beaston  v.  Bank,  12  Pet.  134,  9  L.  1029,  discussing 
general  subject 

Distinguished  in  Suydam  v.  Williamson,  20  How.  441,  15  L.  983, 
holding  rule  inapplicable  to  writ  of  error  issued  to  Circuit  Court  in 
case  brought  to  that  court  on  original  process. 

Appeal  and  error.—  Report  of  trial  Judge  containing  a  statement 
of  case  does  not  constitute  part  of  record,  p.  368. 

Cited  to  this  point  in  Suydam  v.  Williamson,  20  How.  439,  15  L. 
982,  where  statement  of  facts  was  in  form  of  report  of  all  the 
evidence;  Pomeroy  v.  Bank  of  Indiana,  1  Wall.  603,  17  L.  642,  hold- 
ing entries  on  Judge's  minutes  of  memoranda  of  exceptions  do  not 
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constitute  bill  of  exceptions  and  are  not  part  of  record;  United 
States  V.  Taylor,  147  U.  S.  700,  37  L.  337,  13  S.  Ct.  481.  nillng 
similarly  as  to  affidavits  of  parties.  Approved  in  United  States  ▼. 
McNeily,  72  Fed.  976,  but  with  no  partlcufiir  application  of  the 
rule. 

Costs  will  not  be  allowed  where  cause  is  dismissed  for  want  of 
Jurisdiction,  p.  368. 

Rule  applied  in  Homthall  v.  The  Collector,  9  Wall.  567,  19  L.  562, 
where  cause  dismissed  because  diverse  citizenship  not  averred; 
Citizens*  Bank  v.  Cannon,  164  U.  S.  324,  41  L.  453,  17  S.  Ct.  91,  over- 
ruling decree  of  lower  court  granting  costs  In  dismissing  case  for 
want  of  Jurisdiction;  Mead  v.  Piatt,  21  Blatchf.  436,  17  Fed.  836. 
dismissing  appeal  from  disallowance  of  claim  by  District  Court  in 
bankruptcy;  Burnham  v.  Rangeley,  2  Wood.  &  M.  420,  421,  F.  C. 
2,177,  where  bill  in  equity  dismissed  for  want  of  Jurisdiction  of 
party;  Thurston  County  v.  Scammell.  7  Wash.  95,  34  Pac.  471,  re- 
fusing to  allow  costs  where  cause  dismissed  because  of  repeal  of 
statute  on  which  it  was  based. 

Rule  modified  in  Bradstreet  Co.  v.  Higgins,  114  U.  S.  263,  29  L. 
176,  5  S.  Ct  880,  awarding  to  defendant  in  error,  costs  incident  to 
his  motion  to  dismiss. 

Miscellaneous  citations.— Cited  in  United  States  v.  Eliason.  16 
Pet  301,  10  L.  972,  and  Derby  v.  Jacques,  1  CUfC.  433,  F.  O.  3,817, 
on  point  that  writ  of  error  lies  to  decision  on  agreed  state  of  facts. 

2  Wheat  369-371,  4  L.  263,  McCLUNY  v.  SILLIMAN. 

Mandamus.—  Supreme  Court  has  not  Jurisdiction  to  issue  writ  to 
United  States  officer  in  exercise  of  its  original  Jurisdiction,  p.  370. 

Cited  in  Delgado  v.  Chavez,  5  N.  Mez.  648,  25  Pac.  948,  collecting 
cases  to  show  the  various  purposes  for  which  the  writ  will  lie. 

The  principal  case  is  distinguished  on  this  point  in  Kendall  v. 
United  States,  12  Pet  615,  617,  624,  9  L.  1217,  1218,  1221,  holding 
that,  as  common  law  of  Maryland  remained  in  force  in  District  of 
Columbia,  Circuit  Court  of  District  could  issue  such  writ,  although 
power  not  granted  by  statute  (but  see  dissenting  opinion,  p.  652,  9 
L.  1232);  People  v.  Turner,  1  Cal.  147,  52  Am.  Dec.  298,  holding, 
that  although  State  Supreme  Court  cannot,  in  exercise  of  original 
Jurisdiction,  issue  writ  of  mandamus,  it  may,  as  incident  to  appel- 
late Jurisdiction,  issue  such  writ  to  compel  lower  court  to  vacate 
decree. 

Handamus.— State  court  has  not  Jurisdiction  to  issue  writ  to 
United  States  officer,  p.  370. 

Cited  and  applied  in  Lewis  v.  Lewis,  9  Mo.  186  (185),  43  Am. 
Dec.  541,  denying  authority  of  State  court  to  set  aside  decision  of 
Federal  land  office. 

Distinguished  in  Ex  parte  Hill,  38  Ala.  461,  462,  463,  maintaining 
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right  of  State  court  to  inquire  by  habeas  corpus  into  legality  of 
imprisonment  by  Confederate  authorities,  for  ylolation  of  "  conscript 
laws  "  (but  see  dissenting  opinion,  pp.  471,  486). 

Miscellaneous  cltatibns.— Cited  in  United  States  v.  Cement,  27 
Fed.  Cas.  297,  but  not  in  point 

2  Wheat  371-373,  4  L.  264,  THE  LONDON  PACKET. 

Prize  —  Practice.—  Supreme  Court  will  hear  cause  upon  evidence 
transmitted  from  Circuit  Court,  in  first  instance,  and  decide  upon 
that  cTldence  whether  it  Is  proper  to  allow  further  proof,  p.  372. 

Cited  and  applied  in  The  Sally  Magee,  3  WalL  459,  18  L.  200, 
holding  further  as  to  method  of  making  application  for  order  to 
take  further  proof. 

Admiralty.— Affidavits  to  be  used  as  further  proof  in  causes  of 
admiralty  Jurisdiction  in  the  Supreme  Court  must  be  taken  by 
commission,   p.   373. 

2  Wheat  373-377,  4  L.  264,  LENOX  v.  ROBERTS. 

Bills  and  notes.— Assignment  of,  under  general  assignment  of 
property  in  trust  for  benefit  of  creditors,  confers  on  assignees,  right 
to  maintain  suit  in  equity  against  other  parties  to,  p.  376. 

Cited  and  rule  applied  in  Curran  v.  Arkansas,  15  How.  311,  14  L. 
709,  holding  that  creditors  of  Insolvent  corporation  may  pursue  its 
assets  into  hands  of  all  other  persons  except  bona  fide  creditoi*s  or 
purchasers;  Bacon  v.  Robertson,  18  How.  486,  15  L.  502,  as  instance 
where  court  recognized  validity  of  assignment  made  by  corporation 
in  anticipation  of  expiration  of  charter;  Nevltt  v.  Bank,  6  Smedes 
&  AI.  530,  holding  that  act  of  legislature  providing  for  assignment 
of  assets  of  bank  in  case  of  violation  of  franchise,  is  not  unconstitu- 
tional as  impairing  obligation  of  debtors*  contracts  (but  see  dissent- 
ing opinion,  p.  578,  distinguishing  principal  case);  Bacon  v.  Cohea, 
12  Sincdes  &  M.  52G,  under  facts  similar  to  those  In  principal  case; 
Taylor  v.  Reese,  44  Miss.  93,  sustaining  right  of  executor  to  recover 
in  equity  on  notes  held  by  testator;  Flint  v.  Clinton  Co.,  1^  N.  H. 
436,  as  instance  of  exercise  by  corporation  of  right  to  assign;  Ontario 
Bank  v.  Mumford,  2  Barb.  Ch.  615,  sustaining  right  of  assignee  in 
bankruptcy  of  obligee  on  bond  to  recover  on  bond  in  equity  where 
assignor  refuses  to  Join  in  action  at  law;  De  Ruyter  v.  St  Peter's 
Church,  3  Barb.  Ch.  124,  on  point  that  corporation  possesses  some 
rights  of  assignment  as  natural  persons;  so  also  in  McKay  v.  Elwood, 
12  Wash.  583,  41  Pac.  920.  And  see  note,  12  Am.  Dec.  241,  on  sub- 
ject of  effect  of  dissolution  of  corporations. 

Distinguished  in  Hayward  v.  Andrews,  106  U.  S.  678,  27  L.  273, 
1  S.  Ct.  549,  and  Walker  v.  Brooks,  125  Mass.  246,  holding  that 
assignee  of  chose  in  action  cannot  proceed  in  equity  to  enforce,  for 
his  own  use,  the  legal  right  of  his  assignor,  merely  on  ground  that 
tie  cannot  maintain  action  in  his  own  name. 
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Bills  and  notes.—  Demand  of  payment  of  promissory  note '  must 
be  made  of  maker  on  last  day  of  grace  and  notice  of  default  must 
be  put  into  post-office  early  enough  to  be  sent  by  mail  of  succeeding 
day,  p.  377. 

This  rule  is  applied  in  the  following  citing  cases:  Bank  of  Alex- 
andria V.  Swann,  9  Pet  45,  9  L.  45,  and  Dickens  v.  Beal,  10  Pet.  581, 
9  L.  541,  holding,  however,  that  liability  of  indorser  depends  upon 
due  diligence  of  holder  and  not  upon  actual  notice;  Bank  of  Alexan- 
dria V.  Swann,  4  Cr.  C.  0.  137,  138,  F.  0.  853  (reversed  by  9  Pet  45, 
supra),  holding  indorser  not  bound  where,  although  notice  mailed  on 
day  of  dishonor.  It  was  too  late  to  be  included  in  mail  leaving  next 
day;  United  States  v.  Barker,  24  Fed.  Cas.  1003,  holding  that  burden 
is  upon  plaintiff  to  show  that  notice  was  so  sent;  so  also  in  Moore 
V.  Burr,  14  Ark.  232,  to  same  effect;  Sanderson's  Admrs.  v.  Sander- 
son, 20  Fla.  304,  denying  liability  of  Indorser  where  notice  sent  on 
second  day  after  dishonor;  Goodman  v.  Norton,  17  Me.  384,  under 
facts  similar  to  those  in  principal  case;  Farmers'  Bank  v.  Duvall, 
7  CtHI  &  J.  92,  holding,  however,  that  where  mail  closes  at  unrea- 
sonable hour,  holder  not  obliged  to  mail  notice  until  following  day; 
Shed  V.  Brett,  1  Pick.  409,  11  Am.  Dec.  213,  on  point  that  indorser  is 
charged  by  mere  mailing  of  notice,  although  he  never  receives  it; 
Housatonic  Bank  y.  Laflin,  5  Gush.  550,  holding  further  as  to  form 
of  notice;  Downs  v.  Bank,  1  Smedes  &  M.  270,  40  Am.  Dec.  94, 
holding  insufficient,  proof  that  notice  was  sent  by  mail  on  day 
following  protest,  without  showing  that  It  was  sent  by  earliest  mall 
on  such  day;  Carter  v.  Burley,  9  N.  H.  570,  ruling  similarly  as  to 
notice  from  one  indorser  to  prior  indorser;  Smith  v.  Little,  10  N.  H. 
532,  holding  sufficient,  notice  mailed  on  last  day  of  grace;  Manches- 
ter V.  Fellows,  28  N.  H.  309,  holding  further  as  to  burden  of  proofs 
Sussex  Bank  v.  Baldwin,  17  N.  J.  L.  493,  where  authorities  collected 
and  discussed;  Burgess  v.  Vreeland,  24  N.  J.  L.  78,  59  Am.  Dec.  412^ 
holding  indorser  not  bound  where  notice  not  sent  in  first  mail 
after  commencement  of  business  hours  on  day  following  dishonor; 
State  Bank  v.  Smith,  3  Jklurph.  (N.  C.)  73,  holding  indorser  discharged 
where  notice  not  given  for  two  days  after  dishonor;  Lawson  v. 
Bank,  1  Ohio  St.  214,  holding,  however,  that  where  such  mall  closes 
at  an  unreasonable  hour,  notice  may  be  sent  on  succeeding  day; 
Wilson  V.  Williman,  1  Nott  &  McC.  441,  on  point  that  action  may 
be  commenced  against  maker  on  third  day  of  grace.  Cited  approv- 
ingly in  general  discussion  in  the  following  cases.  Mitchell  v» 
Degrand,  1  Mason,  180.  F.  0.  9,661;  Whittlesey  v.  Stone,  2  Aikens, 
264;  note,  1  Blatehf.  83. 

Rule  modified  in  Chick  v.  Pillsbury,  24  Me.  464,  41  Am.  Dec.  397, 
holding  indorser  charged  by  mailing  of  notice  within  convenient 
time  after  coiumencement  of  business  hours  on  day  succeeding  that 
of  dishonor  (but  see  dissenting  opinion,  p.  474). 

Miscellaneous  citations.—  Cited  in  Adair  v.  Winchester,  7  Gill  &  J. 
120.  on  point  that  mere  assignment  does  not  give  equity  jurisdictioni 
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and  tn  '  Parklson  y.  McKim,  1  Plnn.  220,  on  point  that  qnestion 
as  to  sufficiency  of  notice  is  one  of  law  and  cannot  be  submitted 
to  jury. 

2  Wheat  377-379,  4  L.  266,  COLSON  v.  LEWIS. 

Jurisdiction.—  Federal  courts  have  jurisdiction  of  controrersy  as 
to  land  title  between  claimants  under  Kentucky  and  Virginia  grants, 
pp.  378,  379. 

No  citations. 

2  Wheat.  380-384,  4  L.  266,  LEEDS  v.  MARINE  INSURANCE  CO. 

Equity.—  Answer  is  evidence  for  defendant  only  so  far  as  respon- 
sive to  some  allegation  in  bill,  p.  383. 

This  rule  is  cited  and  applied  directly  in  Boone  v.  Chiles,  10  Pet 
211,  9  L.  400;  Robinson  v.  Cathcart,  2  Cr.  C.  C.  600,  P.  C.  11,946,  and 
McGowen  v.  Young,  2  Stew.  &  P.  168. 

Equity.— Answer  of  one  defendant  to  bill  cannot  be  used  as 
evidence  against  his  co-defendant,  p.  383. 

Cited  and  applied  in  Dick  v.  Hamilton,  Deady,  328,  F.  C.  3,890, 
where  refusal  of  husband  to  answer,  held  not  to  be  evidence  against 
wife,  in  proceeding  against  them  jointly  to  set  aside  conveyance; 
Felch  V.  Hooper.  20  Me.  103,  holding  deposition  of  defendant  sub- 
mitted as  answer,  not  to  be  such  evidence. 

Equity.— Answer  of  agent  is  not  evidence  against  principal,  nor 
his  admissions  in  pais,  unless  part  of  res  gestae,  p.  383. 

•  Cited  and  rule  applied  in  United  States  v.  Martin,  2  Paine,  71, 
F.  C.  15,732,  holding  United  States  not  bound  by  admissions  of 
agent  that  there  is  nothing  due  on  certain  account;  Hulbert  v.  Pacific 
Ins.  Co.,  2  Sumn.  479,  F.  C.  6,919,  on  point  that  note  made  by  agent, 
binding  himself  personally,  cannot  be  set  otf  against  principal  in 
action  on  insurance  policy;  Betts  v.  Bank,  3  Stew.  23,  as  to  state- 
ments of  agent  made  subsequently  to  contract;  Woods  v.  Clark,  24 
Pick.  39,  as  to  declarations  of  master  made  after  sale  of  wrecked 
vessel;  Horner  v.  Fellows,  1  Doug.  (Mich.)  54,  holding  inadmissible, 
as  against  principal,  evidence  of  statement  of  agent  after  sale,  that 
at  time  of  such  sale  he  knew  property  to  be  valueless.  Cited  ap- 
provingly in  Gooch  V.  Bryant,  13  Me.  390,  discussing  general  subject 
Modified  in  Thalheimer  v.  Brinckerhoff,  6  Cow.  100,  holding  ad- 
missions of  agent  to  be  evidence  against  principal  where  they  are 
part  of  res  gestse. 

Equity  —  Pleading.— Proof  must  correspond  with  allegations  in 
bill,  p.  383. 

Cited  and  applied  in  Boone  v.  Chiles,  10  Pet  209,  211,  9  L.  399,  400, 
holding  that  answer  not  responsive  to  bill  is  not  evidence  against 
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plaintiff;  Tllghman  v.  Tilghman's  Exrs.,  1  Bald.  495,  F.  C.  14.045, 
densrlng  right  of  plaintiff  to  recover  on  verbal  contract,  bill  having 
set  out  contract  In  writing;  Byers  v.  Fowler,  12  Ark.  280,  288,  64 
AnL  Dec.  287,  289,  and  Brown  v.  Welch,  18  111.  346,  68  Am.  Dec.  550. 
as  to  necessity  for  allegations  and  proof  of  good  faith,  in  holder  of 
land  under  recorded  deed,  in  action  to  set  aside  prior  unrecorded 
deed. 

Equity  —  Pleading.— Where  cause  is  set  down  for  hearing  on 
bill,  answer  and  exhibits,  without  other  pleadings,  the  whole  of 
the  answer  must  be  considered  as  true,  p.  384. 

Cited  In  Banks  v.  Manchester,  128  U.  S.  251,  32  L.  428,  9  S.  Gt  39, 
applying  rule  where  new  matter  alleged  in  answer;  Parton  v. 
Prang,  3  Cliff.  542,  F.  C.  10,784,  and  Lucas  v.  Bank,  2  Stew.  306, 
refusing  injunctions  where  answer  uncontroverted.  Cited  approv- 
ingly In  In  re  Sanford.  etc.,  Co.,  160  U.  S.  257,  40  L.  417,  16  S.  Ct.  293, 
discussing  general  subject;  McGowen  v.  Young,  2  Stew.  &  P.  168. 

2  Wheat  385-389,  4  L.  268.  RABORG  v.  PEYTON 

Bills  and  notes.—  Acceptance  of  bill  of  exchange  affords  presump- 
tion of  funds  of  drawer  in  hands  of  acceptor,  p.  387. 

Cited  and  rule  applied  in  Benjamin  v.  Tillman,  2  McLean,  214, 
F.  C.  1,304,  holding  accepted  bill  admissible  in  behalf  of  drawer 
against  acceptor,  as  evidence  of  so  much  money  under  money  counts 
in  assumpsit;  Springfield  v.  Hickox,  2  Gilm.  248,  holding  city  order 
drawn  by  mayor  on  treasurer  to  be  subject  of  set-off  in  action  by 
city  to  recover  penalty;  GiUilan  v.  Myers,  31  111.  528,  holding  such 
acceptance  to  be  admission  that  acceptor  has  funds  of  drawer; 
Goodwin  y.  Morse,  9  Met.  279,  holding  note  admissible  in  evidence 
on  money  counts,  in  action  by  indorsee  against  maker;  so  also  in 
Brown  ▼.  McHugh,  35  Mich.  53,  to  same  effect;  Clement  v.  Leverett, 
12  N.  H.  319,  as  to  acceptance  by  principal  of  bill  drawn  by  agent; 
New  Jersey,  etc.,  Co.  v.  Myer,  12  N.  J.  L.  148,  holding  promissory 
note  to  be  evidence  under  money  counts  in  action  by  indorsee 
against  maker;  Black  v.  Caffe,  7  N.  Y.  287,  holding  bill  admissible 
in  action  for  money  had  and  received;  People's  Bank  v.  Bogart,  81 
N.  Y.  106,  37  Am.  Rep.  484,  holding  that  payee  cannot  defend  by 
showing  that  he  accepted  without  funds;  Haviland  v.  Simons,  4 
Rich.  L.  342,  holding  bill  admissible  in  evidence  under  count  for 
money  had  and  received  in  action  by  indorsee  against  acceptor; 
Dickson  v.  Cunningham,  Mart  &  Yerg.  221,  applying  principle  in 
action  on  promissory  note  by  indorsee  against  maker.  Cited  ap- 
provingly in  Frazer  v.  Carpenter,  2  McLean,  243,  F.  O.  5,069,  dis- 
cussing general   subject 

Modified  in  Griffith  v.  Reed,  21  Wend.  505,  34  Am.  Dec.  269,  hold- 
ing presumption  rebuttable  by  showing  that  drawer  accepted  for 
accommodation. 
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Bills  and  notes.—  Action  of  debt  will  lie  by  payee  or  Indorsee  of 
bill  of  excliange,  against  acceptor,  where  it  is  expressed  to  be  for 
value  received,  p.  389. 

Cited  and  rule  applied  in  Kirkman  v.  Hamilton,  6  Pet  24,  8  L. 
806,  ruling  similarly  as  to  promissory  note;  BuUard  v.  Bell,  1  Mason, 
203,  297,  F.  C.  2,121,  holding  such  action  to  lie  in  favor  of  holder 
of  dishonored  bank  note  against  stockholder  of  bank,  under  charter 
provision  making  stockholders  personally  liable;  Frazer  v.  Carpen- 
ter, 2  McLean,  237,  F.  C.  5,009,  under  facts  similar  to  principal  case; 
Home  V.  Semple,  3  McLean,  150,  F.  O.  6,658,  allowing  action  of 
debt  by  payee  against  drawer;  Robiuson  v.  Crenshaw,  2  Stew.  &  P. 
296,  2t>8,  applying  nile  where  note  payable  to  bearer;  Dunlop  v. 
Buckingham,  16  111.  Ill,  holding  further  that  consideration  need 
not  be  expressed  on  face  of  bill;  Lambert  v.  Sandford,  2  Blackf.  140, 
18  Am.  Dec.  151,  on  point  that  acceptor  is  principal  and  not  surety 
as  to  payee;  National  Exchange  Bank  v.  Abell,  63  Me.  348,  over- 
ruling general  demurrer  to  declaration  in  debt  containing  count  on 
promissory  note;  De  Proux  v.  Sargent,  70  Me.  271,  holding  that 
count  in  debt  on  promissory  note  may  be  Joined  with  count  in  debt 
on  judgment;  Penn  v.  Flack,  3  Gill  &  J.  375,  under  facts  similar  to 
principal  case;  Laflin,  etc.,  Co.  v.  Sinshelmer,  48  Md.  418,  30  Am- 
Uep.  475,  sustaining  action  by  indorsee  against  acceptor;  Beveridge 
V.  Richmond,  14  Mo.  App.  407,  as  to  action  against  accommodation 
acceptor;  Henschel  v.  Mahler,  3  Den.  431,  under  facts  similar  to 
tliose  in  principal  case;  so  also  in  Anderson  v.  Crockett,  6  Yerg.  331, 
in  action  by  indorsee  against  maker  of  promissory  note;  Planters' 
Bank  v.  Galloway,  11  Humph.  345,  under  facts  similar  to  principal 
case;  Regnault  v.  Hunter,  4  W.  Va.  270,  271,  ruling  similarly  under 
statute;  Ela  v.  Express  Co.,  29  Wis.  618,  9  Am.  Rep.  622,  on  point 
that  privity  of  contract  is  not  necessary  to  sustain  action  for  money 
had  and  received.  Cited  approvingly  in  Diversy  v.  Moor,  22  111. 
332,  74  Am.  Dec.  157,  and  Callett  v.  Russell,  6  Leigh  (Va.),  374,  dis- 
cussing general  subject 

Distinguished  in  Gregory  v.  Thompson,  31  N.  J.  L.  169,  den  zing 
right  of  plaintiff  to  maintain  debt  on  collateral  promise  to  pay  debt 
of  another.    Denied  in  Kennedy  v.  Carpenter,  2  Whart.  650. 

2  Wheat  390-394,  4  L.  269,  UNION  BANK  OF  GEORGETOWN  v. 
LAIRD. 

Corporate  stock.—  Transfer  of,  can  be  made  only  in  manner  pro- 
vided for  by  rules  of  corporation,  p.  393. 

The  following  citing  cases  show  other  applications  of  this  rule: 
Brent  v.  Bank,  10  Pet  614.  616,  9  L.  554,  5.^)5,  holding  that  where 
bank  charter  provided  that  debts  due  corporation  must  lye  paid 
before  transfer  of  stock,  executor  of  deceased  stockholder  could 
Qot  maintain  suit  iu  equity  to  compel  transfer  before  such  paj^- 
ment;  Moores  v.  Piqua  Bank,  111  U.  S.  165,  28  L.  388,  4  S.  Ct  349, 
holding  mere  assignment  of  certificate  of  stock  inoperative  to  pass 


753  Notes  on  U.  S.  Reports.  2  Wheat.  390-394 

title  where  charter  provided  that  all  transfers  should  be  made  on 
books  of  corporation;  In  re  Dunkerson,  4  BIss.  231,  F.  0.  4,156, 
holding  bank  not  bound  to  transfer  stock  at  instance  of  assignee, 
in  manner  other  than  that  provided  by  charter;  Knight  v.  Bank,  3 
CliflT.  433,  F.  C.  7,885,  holding  valid,  act  of  bank  in  refusing  to 
transfer  stock  In  mode  in  conflict  with  by-laws;  Oronin  v.  Patrick 
County,  4  Hughes,  531,  89  Fed.  79,  holding  title  to  registered  munici- 
pal bonds  not  complete  until  transferred  on  books  of  obligor;  Cun- 
ningham v.  Insurance  Co.,  4  Ala.  654,  holding  valid  a  by-law  declar- 
ing that  ''no  stockholder  shall  be  permitted  to  transfer  his  stock 
while  he  is  In  default; "  Jennings  v.  Bank,  79  Cal.  331,  12  Am.  St. 
Rep.  151,  21  Pac.  855,  holding  Invalid,  transfer  of  stock  not  "  made 
on  books  "  as  required  by  statute;  Bank  of  Holly  Springs  v.  Pinson, 
58  Miss.  435,  38  Am.  Rep.  332,  holding  provision  in  charter  or  by- 
laws furnishes  constructive  notice,  although  party  be  bona  fide  pur- 
chaser; Berich  v.  May  re,  9  Nev.  316,  holding  transfer  not  in  con- 
formity to  charter  provision  to  be  subject  to  equities  against  stock- 
holder; Mechanics'  Bank  v.  Railroad  Co.,  13  N.  T.  626,  holding  bank 
not  liable  to  transferee  for  damage  resulting  from  dealing  on  faith 
of  certificate  not  transferred  in  manner  provided  by  charter;  dissent- 
ing opinion.  Bank  of  Attica  v.  Manufacturers',  etc.,  Bank,  20  N.  Y. 
510,  majority  holding  that  delegation  of  general  powers  to  directors 
of  bank  did  not  authorize  by-law  subjecting  stock  to  general  lien; 
LyndonviUe  v.  Folsom,  7  N.  Mex.  615,  38  Pac.  254,  holding  that 
stock  cannot  pass  under  general  assignment  without  proper  trans- 
fer on  books  of  corporation;  Morgan  v.  Bank,  8  Serg.  &  R.  87,  89, 
11  Am.  Dec.  577,  579,  holding  further  that  where  stockholder  is 
entitled  to  transfer  he  may  maintain  special  action  on  case  against 
bank  for  refusing  such  transfer;  Lock  wood  v.  Bank,  9  R.  I.  331, 
11  Am.  Rep.  264,  holding  that  power  to  regulate  transfer  of  stock 
is  sufficient  to  authorize  by-law  providing  that  transfer  shall  not 
pass  legal  title  until  made  on  books;  Lippitt  v.  American,  etc.,  Co., 
15  R.  I.  145,  2  Am.  St.  Rep.  888.  23  Atl.  112,  holding  equitable  titie 
acquired  by  irregular  transfer,  not  attachable  under  State  statute; 
Application  of  Murphy,  etc.,  51  Wis.  525,  8  N.  W.  421,  holding  In- 
dorsement and  delivery  of  shares  inoperative  to  convey  legal  title 
to  shares  in  manufacturing  corporation.  The  following  cases  cite 
the  rule  approvingly,  but  do  not  specially  apply  it:  Lowry  v.  Bank, 
Taney,  331,  F.  C.  8,581;  Cronin  v.  Patrick  County,  89  Fed.  82;  Toole 
v.  State,  88  Ala.  165,  7  So.  44;  Fisher  v.  Bank,  5  Gray,  381;  dissent- 
ing opinion,  Leggett  v.  Bank,  24  N.  T.  287;  De  Voss  v.  Richmond,  18 
Gratt.  351,  98  Am.  Dec.  655;  Michigan  Trust  Co.  v.  Bank,  111  Mich. 
811,  69  N.  W.  647. 

Distinguished  in  the  following  cases,  holding  rule  Inapplicable 
where  transfer  is  of  equitable  interest  only:  Black  v.  Zacharie,  3 
How.  513,  11  L.  704;  Leyson  v.  Davis,  170  U.  S.  40,  42  L.  941,  18  S. 
Ct  501;  United  States  v.  Cutta,  1  Sumn.  148,  F.  C.  14,912;  Bruce  v. 
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Smith,  44  Ind.  5;  Broadway  Bank  v.  McElrath,  13  N.  J.  Eq.  27;  so 
also  transfer,  although  not  operative  as  to  corporation.  Is  good  a» 
between  parties;  St  Louis,  etc..  Ins.  Co.  v.  Goodfellow,  9  Mo.  (154) 
155;  Commercial  Bank  v.  Kortright,  22  Wend.  353,  34  Am.  Dec 
319;  New  York,  etc..  Ry.  Co.  v.  Schuyler,  34  N.  Y.  80;  Noyes  v. 
Spaulding,  27  Vt  426.  Distinguished  also  in  Johnson  v.  Laflin.  5 
Dill.  76,  79,  80,  F.  C.  7,393,  holding  that  bank  cannot  refuse  to 
execute  bona  fide  transfer  of  stock  on  request  of  assignee;  Northrup 
V.  Curtis,  5  Conn.  252,  under  facts;  Baltimore,  etc.,  Co.  v.  Sewell,  35 
Md.  253,  6  Am.  Rep.  406,  sustaining  right  of  assiguties  to  demand 
transfer  of  stock  assigned  before  incorporation;  Merchants'  Bank  v. 
Richards,  6  Mo.  App.  462,  holding  that  where  form  of  transfer  is 
not  provided  in  charter  nor  by  general  laws,  delivery  of  certificate 
is  sufficient;  Hill  v.  Bank,  45  N.  H.  309,  under  facts;  Conant  v. 
Seneca  County  Bank,  1  Ohio  St.  306,  holding  an  equitable  interest 
passes,  although  no  transfer  on  corporate  books;  Ireland  v.  Globe, 
etc.,  Co.,  38  AtL  118,  as  inapplicable  to  question  at  issue. 

Lien  of  corporation  on  its  shares  for  debt  due  from  holder  is 
superior  to  lien  acquired  from  such  holder  by  third  person,  p.  394. 

This  rule  is  cited  and  applied  in  Hammond  v.  Hastings,  134  U.  S. 
403,  404,  33  L.  962,  963,  10  S.  Ct  728,  holding  sale  to  bona  fide 
purchaser  inoperative  to  discharge  such  lien;  Knight  v.  Bank,  3 
Cliff.  439,  F.  C.  7,885,  holding  that  bona  fide  assignee  of  such  stock 
takes  it  subject  to  all  equities  existing  against  assignor;  In  re 
Peebles,  2  Hughes,  397,  F.  C.  10,902,  13  Bank.  Reg.  152,  holding 
that  lien  is  general  and  exists  although  debt  otherwise  specially 
secured;  In  re  Morrison,  10  Bank.  Reg.  105,  17  Fed.  Cas.  831,  sus- 
taining lien  of  bank  on  stock  as  security  for  note,  although  note 
indorsed  by  third  party;  Cunningham  v.  Insurance  Co.,  4  Ala.  657, 
denying  right  of  owner  to  have  transfer  of  stock  made  until  debt 
paid;  Mobile  Ins.  Co.  v.  Cullom,  49  Ala.  502,  holding  that  such 
lien  is  general  and  not  confined  to  debt  contracted  for  stock;  Van 
Sands  v.  Bank,  26  Conn.  154,  on  point  that  priority  of  time  makes 
superiority  of  lien;  Savings  Inst.  v.  Bank,  89  Me.  504,  36  Ati.  996, 
denying  right  of  assignee  to  demand  transfer  until  debt  of  stock- 
holder paid;  Farmers'  Bank  v.  Iglehart,  6  Gill,  56,  holding  equitable 
assignment  of  such  stock  to  be  subject  to  equities  in  favor  of  bank; 
dissenting  opinion.  Bank  of  Attica  v.  Manufacturers',  etc..  Bank,  20 
N.  Y.  510,  511;  Hampton,  etc.,  R.  R.  Co.  v.  Bank,  48  S.  C.  134,  26 
S.  E.  243,  on  point  that  corporate  stock  is  not  negotiable  and  assignee 
takes  it  subject  to  all  equities;  Petersburg,  etc.,  Co.  v.  Lumsden,  75 
Ya.  340,  but  holding  such  lien  to  extend  only  to  debts  due  on  stock. 
And  see  note,  5  Dill.  88,  F.  0.  7,393. 

Distinguished  in  Mechanics'  Bank  v.  Seton,  1  Pet.  309,  7  L.  157, 
holding  stock  held  In  trust,  not  subject  to  lien  for  debt  due  from 
trustee  personally;  Farmers'  Bank  Case,  2  Bland  Ch.  397,  holding 
that  where  bank  refuses  to  sell  stock  to  satisfy  lien  against  estate, 
executor  may  file  bill  in  equity  to  compel  it  to  do  so;  DriscoU  v. 
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Bradley,  etc.,  Co.,  59  N.  Y.  101,  108,  holding  stock  not  subject  to- 
lien  where  not  so  provided  In  charter  or  by-laws. 

Iden  of  corporation  on  its  shares  for  debt  due  from  owner»  is 
not  waived  by  acceptance  of  other  security,  p.  894. 

Cited  in  Trotter  v.  Crockett,  2  Port.  412,  on  point  that  creditor 
may  lawfully  take  and  hold  several  securities  for  same  debt;  so  also 
in  Cocke  v.  Chaney,  14  Ala.  66;  Kenton  Ins.  Co.  v.  Bowman, 
84  Ky.  438,  440,  441,  442,  1  S.  W.  718,  719,  720,  holding  lien  not 
waived  by  acceptance  of  mortgage  as  security  for  same  debt;  Reese 
V.  Bank,  14  Md.  281,  74  Am.  Dec.  538,  holding  lien  not  waived  by 
provision  in  certificate  that  stockholder  is  entitled  to  transfer  of 
stock  on  surrender  of  such  certificate;  Wiggin  v.  Insurance  Co.,  18 
Pick.  157,  29  Am.  Dec.  582,  holding  that  court  of  law  will  not  oblige 
creditor  to  marshal  claims;  Breedlove  v.  Stump,  3  Yerg.  277,  on 
point  that  security  held  by  indorser  of  note  is  not  waived  by  de- 
mand for  other  security.  See  also  note,  32  Am.  St.  Rep.  727,  on 
point  that  recovery  on  one  security  cannot  impair  right  to  recover 
on  another  unless  first  recovery  has  been  productive  of  satisfaction 
of  principal  debt 

Miscellaneous  citations.— Cited  in  Watkins  v.  "Worthington,  2 
Bland  Ch.  529,  and  Van  Sands  v.  Bank,  26  Conn.  154,  but  application 
doubtful. 

2  Wheat  395,  4  L.  271,  UNITED  STATES  v.  BARKER. 

Circnit  Court—  Jurisdiction  of,  is  final,  in  civil  cause  carried  to 
that  court  from  District  Court  by  writ  of  error,  p.  395. 

Rule  affirmed  in  Sarchet  v.  United  States,  12  Pet  144,  9  L.  1033, 
dismissing  appeal  from  judgment  in  action  on  bond.  Approved  in 
Holmes  v.  Jennison,  14  Pet  621,  10  L.  623,  discussing  Jurisdiction  of 
Federal  courts  generally. 

Costs.—  United  States  are  not  liable  to  Judgment  for,  p.  395. 

The  following  citing  cases  affirm  and  apply  this  rule:  Stanley  v. 
Schwalby,  162  U.  S.  272,  40  L.  966,  16  S.  Ct  761,  where  Judgment 
rendered  against  Federal  officers  in  action  of  trespass  to  try  title 
brought  by  State;  United  States  v.  Verdier,  164  U.  S.  219.  41  L.  409, 
17  S.  Ct  44,  holding  that  in  actions  in  Court  of  Claims,  interest  prior 
to  Judgment  cannot  be  allowed  to  claimants  against  United  States; 
Carlisle  v.  Cooper,  64  Fed.  474,  26  U.  S.  App.  240,  reversing  decree 
for  costs  in  District  Court  in  proceedings  for  condemnation  of  lands; 
Governor  v.  Powell,  23  Ala.  582,  applying  rule  in  case  of  summary 
proceedings  on  behalf  of  State  in  State  court;  Bicknell  v.  Amador 
County,  30  Cal.  239,  holding  county  not  liable  for  costs  in  action 
by  clerk  to  recover  fees;  Rawley  v.  Vigo  C-ounty,  2  Blackf.  356,  hold- 
ing county  not  bound  to  pay  fees  of  officer  In  case  of  prosecution 
on  behalf  of  State,  and  in  which  prosecution  fails;  State  v.  Succes- 
sion of  Taylor,  33  La.  Ann.  1272,  holding  that  defendant  In  suit 
brought  by  State  in  Its  own  courts  cannot  require  State  as  plalntlfiT 
to  furnish  security  for  costs;  Finney  v.  Sullivan  County,  48  Mo. 
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352,  holding  county  not  liable  in  action  to  recover  witness  fees, 
where  witness  summoned  by  State  and  county  not  party;  dissenting 
opinion,  Bush  v.  Geisy,  16  Or.  361,  19  Pac.  126,  majority  holding 
that  statute  providing  that  costs  shall  be  awarded  the  prevailing 
party  included  the  State  as  well  as  individuals;  United  States  v. 
Stevens,  8  Utah,  4,  28  Pac.  870,  holding  United  States  not  liable 
to  costs  on  dismissal  of  action  on  official  bond;  Wisconsin  v.  Doty, 

1  Pinn.  405,  holding  territory  to  be  subject  to  immediate  control  of 
Federal  government,  and  so  not  liable  to  costs  on  failure  of  action 
brought  in  its  behalf.  And  see  note,  16  Am.  Dec.  407,  on  general 
subject.  Cited  approvingly  in  dicta  in  Hathaway  v.  Roach,  2  Wood.  & 
M.  68,  F.  C.  6,213;  Curtis  v.  Banker,  136  Mass.  360;  note^  1  Blackf.  97. 

Distinguished  in  United  States  v.  Davis,  54  Fed.  153,  155,  12  U.  S. 
App.  47,  under  statute  providing  for  recovery  of  costs  in  proceed- 
ings to  revise  decision  of  general  appraisers. 

2  Wheat.  396^26,  4  L.  271.  THELUSSON  v.  SMITH. 

Priority  of  United  States.— United  States  has  preference  over 
all  other  creditors  of  Insolvent  debtor,  p.  424. 

Cited  and  applied  in  United  States  v.  Duncan,  4  McLean,  622, 
F.  C.  15,003,  holding  that  rule  requiring  marshalling  of  claims  is  not 
enforceable  as  against  United  States.  Approved  in  United  States  v. 
Duncan,  12  111.  535,  542,  543,  discussing  general  subject 

Limited  in  Postmaster-General  v.  Bobbins,  1  Ware,  169,  F.  C. 
11,314,  holding  that  such  right  cannot  operate  to  impair  dower  right 
of  deceased  insolvent's  widow;  State  v.  Harris,  2  Bailey  L.  600, 
holding  rule  to  be  statutory,  and  denying  right  of  State  to  such 
priority  in  absence  of  statute. 

Priority  of  United  States.— Mere  inability  of  debtor  of  United 
States  to  pay  all  his  debts  gives  no  right  of  preference  to  United 
States,  unless  it  is  accompanied  by  assignment  of  all  property  for 
i»eneflt  of  creditors,  p.  424. 

Cited  and  rule  applied  in  United  States  v.  ^IcLellan,  3  Sumn.  352, 
F.  C.  15,098,  where  assignment  to  one  or  more  of  several  creditors 
'of  property  sufficient  to  satisfy  amounts  due  them,  and  not  for 
Ibenefit  of  all  creditors,  held  not  to  create  United  States  right  to 
priority;  Dudley's  Case,  7  Fed.  Cas.  1154,  1155,  sustaining  execution 
on  property  of  debtor  issued  before  final  decree  of  bankruptcy 
passed;  United  States  v.  Crookshank,  1  Edw.  Ch.  237,  holding  that 
«uch  priority  relates  to  living  debtors  only,  and  cannot  extend  to 
property  already  vested  in  heirs.  Cited  approvingly  in  discussion 
of  general  subject  in  Ex  parte  Hull,  12  Fed.  Cas.  857.  See  also 
note,  4  Wheat.  120,  4  L.  530. 

Priority  of  United  States  may  be  defeated  by  bona  fide  convey- 
ance of  property  by  debtor  to  third  person,  or  seizure  under  exectr 
tlon,  before  such  right  accrues,  p.  426. 

^ited  and  rule  applied  in  Conard  v.  Insurance  Co.,  1  Pet.  441,  442, 
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443,  451,  7  L.  213.  214,  217,  holding  that  priority  of  United  States  can- 
not divest  specific  lien,  previously  attached  by  mortgage;  United 
States  V.  Bank,  3  Story,  81,  F.  0.  14,715,  holding  right  of  United 
States  defeated  by  attachment  prior  to  Insolvency  of  debtor;  United 
States  V.  McLellan,  3  Sumn.  355,  F.  C.  15,698,  as  to  bona  fide  transfer 
to  one  of  several  creditors  In  satisfaction  of  debt;  United  States  v. 
Delaware  Ins.  Co.,  4  Wash.  421,  F.  C.  14,942,  holding  right  as  to 
vessel  defeated  by  previously  executed  respondentia  bond;  and  in 
Atlantic  Ins.  CJo.  v.  Conard,  4  Wash.  672,  F.  O.  627,  to  same  effect 
(see  1  Pet  441,  7  L.  213,  etc.,  supra);  United  States  v.  Hawkins' 
Heirs,  4  Mart  (La.)  (N.  S.)  327,  334,  denying  preference  of  United 
States  In  Insolvent  estate  over  mortgage  creditor;  Farmers*  Bank 
V.  Beaston,  7  Gill  &  J.  426,  28  Am.  Dec.  229,  as  to  prior  attachment 
Rule  extended  in  United  States  v.  Hahn,  37  Mo.  App.  583,  holding 
that  claims  of  United  States  do  not  take  precedence  over  widow's 
dower,  nor  of  expenses  of  administering  on  deceased  Insolvent's 
estate.  Applied  In  Wilcocks  v.  Wain,  10  S.  &  R.  380,  holding  prior- 
ity defeated  by  previously  executed  mortgage.  Cited  approvingly 
in  general  discussion  In  Savings  and  Loan  Society  v.  Multnomah 
County,  169  U.  S.  428,  42  L.  805,  18  S.  Ct  395;  Perry  Mfg.  Co.  v. 
Brown,  2  Wood.  &  M.  454.  F.  O.  11,015. 

Distinguished  In  United  States  v.  Duncan,  4  McLean,  630,  F.  C. 
15,003,  doubting  application  of  rule  where  such  lien  merely  general. 
See  Cottrell  v.  Pierson,  2  McCrary,  393,  12  Fed.  807,  where  principal 
case,  under  misconception  as  to  holding,  is  cited  as  having  been 
overruled- 

Lien.—  Judgment  of  United  States  court  gives  Judgment  creditor 
a  lien  on  debtor's  lands  and  a  preference  over  all  subsequent  Judg- 
ment creditors,  p.  426. 

Cited  and  rule  applied  in  Koning  v.  Bayard,  2  Paine,  257,  F.  C. 
7,924,  sustaining  demurrer  to  plea  to  scire  facias,  praying  execution 
on  lands  under  Judgment  of  Circuit  Court;  Kimball  v.  Jenkins,  11 
Fla.  125,  89  Am.  Dec.  241,  holding  further  that  lien  of  execution 
Issued  during  lifetime  of  defendant  is  not  affected  by  his  death; 
Bowen  v.  Billings,  13  Neb.  442,  14  N.  W.  153,  holding  judgment 
against  partnership  to  create  lien  on  partnership  property;  Storm 
V.  Waddell,  2  Sandf.  Ch.  527,  528,  holding  that  discharge  in  bank- 
ruptcy does  not  operate  to  discharge  previously  acquired  lien. 

Distinguished  in  Metz  v.  Bank,  7  Neb.  171,  holding  that  such 
lien  is  general  and  postponed  to  all  prior  liens;  Presbyterian  Cor- 
poration V.  Wallace,  3  Rawle,  158,  under  statute.  Denied  in  Thomp- 
son V.  Avery,  11  Utah,  240,  39  Pac.  837,  holding  Judgments  of  Federal 
courts  are  not  liens  on  debtors'  lands,  except  where  declared  to  be 
so  by  law  of  territory. 

Miscellaneous   citations.— Cited  in   Lewis   v.    United   States,   92^ 
U.  S.  622,  23  L.  514,  14  Bank.  Reg.  68,  as  instance  of  practice  in 
bankruptcy  proceedings;  also  in  United  States  v.  The  Areola,  24 
Fed.  Cas.  850,  on  point  that  title  by  mortgage  passes  to  mortgagee- 
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3  Wheat.  1-14,  4  L.  319,  JACKSON  v.  CLARKE. 

AlienuB. —  English  devisee  under  English  will  of  1776,  of  lands  In 
New  York,  held  entitled  to  take  and  hold  same  under  treaty  of 
1794  and  New  York  statute,  p.  14, 

Cited  In  Kershaw  v.  Kelsey,  100  Mass.  576,  97  Am.  Dec.  138,  hold- 
ing citizen  of  rebel  State  letting  plantation  during  war  may  main- 
tain action  here  for  rent;  Hardy  y.  De  Leon,  5  Tex.  240,  showing 
difference  between  an  alien  and  an  alien  enemy. 

3  Wheat.  14-52,  4  L-  322,  THE  FRIENDSCHAFT. 

Forfeiture. —  Bill  of  lading  consigning  goods  to  neutral  but  unac- 
companied by  invoice,  is  not  sufficient  to  entitle  claimant  to  restitu- 
tion, but  is  foundation  for  introduction  of  further  proof,  p.  48. 

Cited  in  Webb  v.  Robinson,  14  Ga.  227,  holding  vendor's  equitable 
title  does  not  defeat  creditor  without  notice. 

Practice. —  Informal  proceedings  in  District  Court  corrected  in 
the  Circuit  Court,  p.  47. 

Cited  to  this  point.  United  States  v.  Three  Hundred  and  Ninety- 
six  Barrels,  28  Fed.  Cas.  121. 

Citizenship. —  Native  character  as  citizen  does  not  revert  by  mere 
return  to  native  country,  p.  51. 

Cited  in  Bumham  v.  Rangeley,  1  Wood.  &  M.  11,  F.  C.  2,176,  hold- 
ing same  as  to  temporary  return  to  family;  United  States  v.  Cbong 
Sam,  47  Fed.  886,  holding  one  entering  this  country  with  return 
certificate  does  not  acquire  a  domicile;  Cadwalader  v.  Howell,  18 
N.  J.  L.  144,  holding  residence  not  lost  by  occasional  absences  if 
it  be  animo  revertendi. 

Admiralty. —  Suspicion  or  proof  of  spoliation  of  papers  by  an 
enemy  master  ought  not  to  preclude  a  neutral  shipper  from  further 
proof  of  his  property,  p.  49. 

3  Wheat.  53-57,  4  L.  332,  McIVER  v.  KYGER. 
Specific  performance  ordered  of  contract  for  exchange  of  lands. 
No  citations. 

3  Wheat.  58,  4  L.  333,  THE  DIANA. 

Condemnation  —  Damages. —  Interest  allowed  upon  appraised 
value  of  cargo  condemned,  from  date  of  decree  In  District  Courts 
p.  58. 
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liule  applied  in  One  Hundred  and  Ninety-nine  Barrels  of  Wlilskey 
V.  United  States,  94  U.  S.  91,  24  L.  59,  and  The  Wanata,  95  U.  S. 
€18,  24  L.  467. 

3  Wheat.  5^77,  4  L.  333,  THE  NEW  YORK. 

Non-intercourse  acts.— To  excuse  violation  of  non-Intercourse  law 
distress  must  be  urgent  and  produce  a  well-grounded  fear  of  loss 
of  vessel  or  crew,  p.  68. 

Cited  upon  this  point  in  Ex  parte  Law,  35  Ga.  311,  as  to  degree  of 
necessity  that  will  excuse.  See  also  The  JEolus,  3  Wheat  407,  4 
Xi.  421,  dissenting  opinion,  reiterating  dissent  in  this  case. 

3  Wheat  77,  4  L.  338,  THE  SAMUEL. 

Practice. —  Witness  offered  to  be  examined  viva  voce  in  open 
court  in  an  instance  cause,  ordered  to  be  examined  out  of  court, 
p.  77. 

Cited  to  this  point  in  The  Philadelphia,  60  Fed.  428,  21  U.  S. 
App,  90. 

Admiralty. —  In  case  of  appeal,  new  testimony  may  be 
introduced. 

Cited  to  this  point  in  Vanderheyden  ▼.  Reid,  1  Hopk.  Ch.  469, 
dissenting  opinion;  Nickels  v.  Griffin,  1  Wash.  Tr.  396,  majority 
denying  motion  to  admit  new  proofs,  p.  77, 

3  Wheat.  78,  4  L.  338,  THE  SAN  PEDRO. 
Admiralty. —  Further  proof  heard  and  decree  below  affirmed. 
No  citations. 

3  Wheat  78-101,  4  L.  338,  THE  STAR. 

Admiralty. —  Sentence  of  condemnation  completely  extinguishes 
original  owner's  title;  accordingly  American  vessel  recaptured  from 
enemy  after  condemnation  does  not  go  to  original  owners  on  pay- 
ment of  salvage,  pp.  87-90. 

Miscellaneous  citations.— Cited  in  The  Revere,  2  Sprague,  119, 
F.  C.  11,716,  as  an  instance  of  condemnation  because  of  false 
destination. 

3  Wheat  101-158,  4  L.  348,  LANUSSE  v.  BARBER. 

Conflict  of  laws. —  Where  a  general  authority  is  given  to  draw 
bills  from  a  certain  place  on  account  of  advances  made  there,  the 
undertaking  is  to  replace  the  money  at  that  place,  p.  146. 

The  following  citing  cases  affirm  and  apply  this  rule:  Boyle  v. 
Zacharie,  6  Pet.  644,  8  L.  531,  holding  contract  of  suretyship  entered 
into  by  consignee  at  New  Orleans  to  release  vessel  from  attach- 
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ment  and  the  implied  contract  of  consignor  to  Indemnify  are 
Louisiana  contracts;  Cook  v.  Moffat,  5  How.  314,  12  L.  168,  holding 
where  resident  of  New  York  sold  goods,  and  note  was  delivered  to 
him  there  it  was  a  New  York  contract;  Scudder  v.  Bank,  91  U.  S. 
411,  23  L.  248,  holding  bill  of  exchange  drawn  and  accepted  at  a 
certain  place  is  governed  by  its  laws;  Pritchard  v.  Norton,  106  U.  S. 
139,  27  L.  109.  1  S.  Ct.  114,  holding  a  bond  delivered  in  New  York 
to  indemnify  one  signing  appeal  bond  in  Louisiana,  is  governed  by 
law  of  latter  State;  Mygatt  v.  City  of  Green  Bay.  1  Biss.  295,  F.  C. 
9,998,  where  obligation  is  payable  at  a  particular  place  and  is  neces- 
sarily sued  at  a  place  where  exchange  Is  in  favor  of  the  place  of 
payment,  party  can  recover  real  difference  of  exchange;  Woodhull 
V.  Wagner,  Bald.  302,  F.  C.  17,975,  holding  defendant's  bond  to  pay 
where  money  was  advanced;  as  also  in  Grant  v.  Healey,  3  Sumn. 
525,  F.  C.  5,696,  and  Towne  v.  Smith,  1  Wood.  &  M.  136,  F.  C. 
14,115;  Jelison  v.  Lee,  3  Wood.  &  M.  377,  F.  C.  7,256,  holding  it  is 
the  value  at  agreed  place  of  payment;  York  v.  Wistar,  30  Fed.  Cas. 
821,  where  contract  was  that  purchaser  should  pay  in  England, 
it  was  governed  by  laws  of  that  country;  Very  v.  McHenry,  29  Me. 
212,  holding  one  receiving  money  from  person  to  discharge  his  debts 
is  bound  to  discharge  them  at  same  place;  SherriU  v.  Hopkins, 
1  Cow.  108,  holding  lex  loci  contractus  governs  unless  it  appears 
contract  was  to  be  performed  elsewhere;  First  Nat.  Bank  of  Toledo 
V.  Shaw,  61  N.  Y.  293,  holding  bill  of  lading  executed  in  Ohio  and 
given  to  one  there,  to  secure  him  for  drafts  drawn  on  parties  in 
this  State,  is  an  Ohio  contract;  dissenting  opinion.  Nelson  v.  Fotter- 
all,  7  Leigh  (Va.),  202,  court  divided  as  to  whether  bill  drawn  and 
indorsed  in  Virginia  and  sold  in  New  York,  a  Virginia  or  New  York 
bill;  Abell  v.  Insurance  Co.,  18  W.  Va.  420,  holding  when  money  is 
advanced,  the  implied  contract  is  to  replace  same  at  place  of  ad- 
vancement. See  also  note  to  99  Am.  Dec.  672,  observing  that  com- 
mission merchant's  account  tor  advances  made  to  customer  in 
another  State  is  governed  by  law  of  merchant's  domicile.  Cited, 
arguendo,  in  dissenting  opinion,  Livingston  v.  Story,  11  Pet.  412, 

9  L.  770. 

Distinguished  in  Ayer  v.  Tilden,  15  Gray,  184,  77  Am.  Dec.  359, 
holding  where,  by  contract,  no  interest  was  payable,  rate  at  place 
of  judgment  governs;  Merchants'  Bank  v.  Griswold,  72  N.  Y.  481, 
28  Am.  Rep.  165,  holding  where  drafts  did  not  specify  place  of  pay- 
ment, law  of  place  where  they  were  drawn  and  discounted  governs. 

Quaranty  —  Bills  and  notes. —  Letter'  specifying  no  place  at 
which  drafts  are  to  be  made  payable,  will  not  bind  signer  to  ac- 
ceptance of  drafts  made  payable  in  another  State,  pp.  144-145. 

Cited  in  Michigan  State  Bank  v.  Leavenworth,  28  Vt.  219,  holding 
same. 
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Agency. —  Agent  with  limited  powers  cannot  bind  principal  when 
he  exceeds  those  powers,  p.  144. 

Cited  to  this  point  In  The  Joseph  Grant,  1  Biss.  197,  F.  0.  7,538, 
holding  bill  of  lading  signed  in  blank  by  master  is  not  good  against 
owners,  even  in  hands  of  bona  fllde  holder. 

Continuing  guaranty. —  Definition  and  efCect  of,  note,  pp.  148* 
158. 

Cited  in  Clagett  y.  Salmon,  5  Gill  &  J.  329,  holding  stipulation  of 
amount  is  to  limit  responsibility  of  sureties  and  not  to  prevent  party 
giving  debtor  further  credit;  Stafford  v.  Low,  16  Johns.  69,  where 
defendant's  letter  was  a  conditional  engagement  to  give  a  guaranty. 
Cited  also  in  Salmon  v.  Clagett,  3  Bland   Ch.  175. 

Guaranty  must  have  been  accepted,  pp.  148-158,  note. 

Cited  in  Tuckerman  v.  French,  7  Me.  117,  holding  that  in  con- 
tinuing guaranty  notice  of  acceptance  is  necessary;  Lonsdale  v. 
Bank,  18  Ohio,  142,  holding  where  letter  contains  a  direct  promise 
to  pay,  it  is  an  original  undertaking  and  law  on  suretyship  not 
applicable;  Sollee  v.  Mengy,  1  Bailey  L.  623,  holding  immediate 
notice  of  acceptance  must  be  given  to  guarantor. 

Guaranty. —  Creditor's  granting' delay  to  debtor  does  not  dis- 
charge surety,  p.  157,  note. 

Cited  in  King  v.  Thompson,  3  Cr.  0.  0.  147,  F.  0.  7,807,  holding 
that  giving  time  after  Judgment  does  not  discharge  indorser. 

Guaranty.—  Lack  of  notice  of  non-payment  discharges  guarantor^ 
pp.  148-158,  note. 

Cited  in  Doylass  v.  Reynolds,  7  Pet  127,  8  L.  631,  holding  if  notice 
of  non-payment  is  not  given  to  guarantor,  he  is  discharged. 

Distinguished  in  Mann  v.  Eckford,  15  Wend.  508,  where  engage- 
ment of  guarantor  was  absolute  that  debtor  shall  pay  at  a  given  day. 

Guaranty  is  construed  with  reference  to  usages  of  trade,  pp.  148- 
158,  note. 
Rule  applied  in  Smith  v.  Dann,  6  Hill,  545. 

8  Wheat  159-167,  4  L.  357.  HUGHES  v.  UNION  INS.  CO. 

Marine  insurance. —  Unloading  of  cargo  causing  no  delay  is  not 
a  deviation,  and  does  not  discharge  policy,  p.  164. 

Cited  in  Jolly  v.  The  Baltimore  Equitable  Society,  1  Harr.  &  G. 
306,  18  Am.  Dec.  293,  holding  effect  of  alterations  of  house  on  risks,. 
a  question  for  jury;  Thorndike  v.  Bordman,  4  Pick.  484,  493,  holding 
where  policy  granted  liberty  to  touch  at  a  certain  port,  the  ship  may 
take  in  or  discharge  cargo  there  without  its  being  a  deviation,  pro« 
Tided  no  delay  nor  change  of  risk  insured  against  is  occasioned. 
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8  Wheat.  1G8-172.  4  L.  361,  SWAN  v.  UNION  INS.  CO. 

Marine  Insurance. —  To  Justify  recovery  the  loss  must  be  occa- 
sioned by  one  of  the  perils  insured  against,  and  this  applies  where 
the  loss  arises  from  barratry,  p.  170. 

Barratry  is  fraud  and  deceit  by  master,  committed  on  owners, 
p.  170,  note. 

CSted  to  this  point  in  Joy  v.  Allen,  2  Wood.  &  M.  320,  F.  O.  7.552. 

3  Wheat  172-183,  4  L.  362,  DUGAN  v.  UNITED  STATES. 

Bills  and  notes. —  One  again  coming  into  possession  of  a  bill 
which  he  has  indorsed.  Is  prima  facie  owner  and  proprietor  thereof, 
p.  183. 

The  following  citing  cases  affirm  and  apply  this  doctrine:  Cassel 
V.  Dows,  1  Blatchf.  339,  F.  C.  2,502,  holding  subsequent  indorse- 
ments for  collection  may  be  stricken  out;  Conant  v.  Wills,  1  ^IcLean, 
428,  F.  C.  3,087,  holding  payee  may  strike  out  indorsements  and  bring 
action  in  his  own  name;  Hunter  v.  Kibbe,  5  McLean,  280,  F.  0.  6,907, 
holding  acceptor  coming  into  possession  of  bill  entitled  to  recover 
on  it;  Picquet  v.  Curtis,  1  Sumn.  480,  F.  C.  11,131,  holding  possession 
by  original  indorser  is  prima  facie  evidence  of  ownership;  Magruder 
v.  McDonald,  3  Cr.  C.  C.  307,  F.  C.  8,965,  holding  that  indorser 
can  sue  on  the  old  consideration;  Pitts  v.  Keyser,  1  Stew.  155,  hold- 
ing plaintiff  producing  note  payable  to  him  Is  presumed  owner, 
though  it  is  indorsed  by  him  to  another;  dissenting  opinion,  Johnson 
V.  English,  1  Stew.  170,  majority  holding  indorser  cannot  maintain 
action  for  use  of  indorsee,  his  indorsement  appearing  on  the  note; 
Bryant  v.  Owen,  2  Stew.  &  P.  138,  holding  defendant  has  right  to 
contest  plaintiflTs  authority  to  sue  on  a  note;  Carroll  v.  Moeks,  3 
Port.  229,  holding  where  note  is  declared  on  as  having  been  trans- 
ferred by  payee  to  plaintiff,  and  it  shows  an  intermediate  indorse- 
ment, it  will  be  presumed  that  note  has  been  returned  to  payee 
and  by  him  delivered  to  bearer;  Beal  v.  Snedicor,  7  Port  528,  hold- 
ing plea  that  note  has  never  been  assigned  must  be  verified;  Earbee 
V.  Wolfe,  9  Port  367,  holding  payee  Indorsing  in  full,  and  afterwards 
gaining  possession  may  maintain  action  without  extrinsic  proof  of 
ownership;  Herndon  v.  Taylor,  6  Ala.  461,  admitting  note  in 
evidence  though  indorsed  to  one  not  connected  with  suit;  Hunt  v. 
Stewart,  7  Ala.  527,  holding  where  suit  is  brought  in  name  of 
payee  for  use  of  person  to  whom  note  has  been  indorsed,  payee 
cannot  maintain  the  action;  Pickett  v.  Stewart,  12  Ala.  204,  holding 
where  suit  is  brought  for  use  of  another,  indorsement  of  nominal 
plaintiff  may  be  stricken  out;  Phillips  v.  Poindexter,  18  Ala.  585, 
holding  possession  of  bill  indorsed  for  collection  is  prima  faeio  evi- 
dence of  restoration;  Anniston  Pipe  Works  v.  Mary  Pratt  Furnace 
Co.,  94  Ala.  607,  10  So.  259,  holding  possession  of  note  subsequently 
indorsed  is  prima  facie  evidence  of  ownership;  Naglee  v.  Lynian, 
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14  Cal.  454,  holding  action  may  be  maintained  by  payee,  though  he 
has  indorsed,  if  there  be  proof  it  was  indorsed  for  collection;  Camp 
V.  Smith,  5  Conn.  85,  holding  payment  by  indorsers  does  not  revest 
In  maker  title  of  property  given  as  security ;  Bond  v.  Storrs,  13  Conn. 
416,  to  the  same  effect  as  the  principal  case;  Dann  v.  Norris,  24 
Conn.  337,  holding  one  indorsing  for  collection  may  maintain  action 
In  his  own  name;  Brinkley  v.  Going,  Breese  (111.),  367,  holding  payee*s 
possession  of  note  is  prima  facie  evidence  of  ownership;  Parks  v. 
Brown,  16  111.  456,  holding  plaintiff  may  strike  out  blank  indorse- 
ment; Hanna  y.  Pegg,  1  Blackf.  (Ind.)  185,  holding  possession  of 
special  assignor  is  prima  facie  evidence  of  ownership  without 
showing  reassignment;  Thompson  v.  Coqulllard,  3  Blackf.  (Ind.) 
437,  holding  suit  could  be  maintained  in  name  of  assignor  for  use 
of  assignee;  Harris  v.  Smith,  4  Blackf.  (Ind.)  550,  holding  like  main 
case;  Dodd  v.  Noble,  5  Blackf.  (Ind.)  30,  holding  lessor  could  main- 
tain action  without  assignment  being  cancelled;  Lemon  v.  Temple, 

7  Ind.  558,  holding  payee's  possession  is  prima  facie  evldt^uce  of 
ownership,  though  there  be  a  special  indorsement  to  a  third  party;. 
Pilkington  V.  Woods,  10  Ind.  434,  holding  it  will  be  presumed,  that 
bill  not  paid  by  acceptor  is  owned  by  plaintiff,  and  he  may  strike 
out  subsequent  indorsements;  McCormick  v.  Eckland,  11  Ind.  294, 
declaring  that  an  assignment  without  delivery  is  presumed  never 
to  have  been  completed;  Mendenhall  v.  Banks,  16  Ind.  28C,  holding 
payee  may  strike  out  subsequent  special  indorsement  to  third  party; 
Sater  v.  Hendershott,  Morris,  122,  holding  that  because  suit  is 
Instituted  in  name  of  payee  for  use  of  indorser  is  no  evidence  that 
payee  is  entitled  to  bring  it. 

Cited  also  and  relied  upon  to  the  foregoing  syllabus  point  in  Bank 
of  Kansas  City  v.  Mills,  24  Kan.  610,  holding  settlement  with 
indorser  in  possession  of  note  discharges  drawer;  Bell  v.  Morehead, 

8  A.  K.  Marsh.  162,  holding  assignor  of  note  negotiated  in  bank 
acquiring  possession  is  prima  facie  owner;  Miller  v.  Henshaw  &  Co., 
4  Dana  (Ky.),  326,  holding  drawer  taking  up  accepted  bill  may  sue 
in  his  own  name;  Bank  of  Tennessee  v.  Smith,  9  B.  Mon.  612,  holder 
of  bill  may  erase  or  fill  up  if  it  is  indorsed  in  blank;  Hill  v.  Holmes, 
12  La.  98,  and  Hebrard  v.  Bollenhagen,  9  Rob.  (La.)  156,  holding  payee 
may  recover  on  note  without  showing  retransfer;  Huie  v.  Bailey, 
16  La.  217,  35  Am.  Dec.  216,  holding  that  holder  of  promissory  note 
can  erase  subsequent  special  Indorsement  and  recover  against  maker 
and  anterior  indorsers;  Squier  v.  Stockton,  5  La.  Ann.  121,  52  Am. 
Dec.  584,  holding  payee  in  possession  may  maintain  action  on  note 
without  accounting  for  reacquisition;  Wood  v.  Tyson,  13  La.  Ann. 
105,  holding  special  indorser  may  maintain  suit  In  his  own  name  if 
indorsee  be  his  agent;  Saco  Man.  Co.  v.  Whitney,  7  Me.  260,  pre- 
suming note  in  possession  has  been  lawfully  reconveyed;  Cooper  v. 
Cooper,  14  La.  Ann.  676,  holding  plaintiff  being  payee  may  strike 
out  his  special  indorsement;  Green  v.  Jackson,  15  Me.  139,  holding 
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possession  by  Indorser  is  prima  facie  evidence  of  ownersliip;  Eaton 
V.  McKown,  34  Me.  513,  if  owner  of  paper  negotiated  in  blank 
deposits  it  for  collection  and  it  is  sold,  he  may  pay  transferee  and 
sue  parties  previously  liable;  Bowie  v.  Duvall,  1  Gill  &  J.  179,  hold- 
ing indorser  acquiring  possession  may  strike  out  indorsement  and 
sue  in  his  own  name;  as  also  in  Canton  Nat,  etc.,  Bk.  y.  Weber,  34 
Md.  671,  to  the  same  effect;  McGee  v.  Prouty,  9  Met  551,  43  Am. 
Dec.  410,  holding  possession  of  note  by  party  liable  is  prima  facie 
evidence  of  payment;  Reading  v.  Beardsley,  41  Mich.  125,  1  N.  W. 
966,  holding  owner  may  strike  out  Indorsements  for  collection;  Kells 
V.  Insurance  Co.,  64  Minn.  393,  58  Am.  St.  Rep.  544,  67  N.  W.  216, 
holding  possession  of  note  by  payee  is  prima  facie  evidence  of  own- 
ership, though  specially  Indorsed  to  a  third  party;  Glasgow  v. 
Switzer,  12  Mo.  398,  holding  indorser  In  possession  may  stiike  out 
subsequent  indorsements;  Page  v.  Iiathrop,  20  Mo.  592,  where  there 
was  an 'indorsement  in  full;  Todman  v.  Purdy;  5  Nev.  241,  holding 
payee  in  possession  of  note  with  subsequent  indorsement  presumed 
the  owner;  Witherell  v.  Ela,  42  N.  H.  296,  holding  Indorser  in  posses- 
sion may  strike  out  subsequent  indorsements  and  sue  in  his  own 
name;  dissenting  opinion,  Kendall  v.  Brownson,  47  N.  H.  200,  hold- 
ing that  possession  by  plaintiff  is  evidence  of  ownership;  Middle  ton 
V.  Griffith,  57  N.  J.  L.  446,  51  Am.  St  Rep.  620,  31  Atl.  406, 
holding  indorser  In  possession  is  prima  facie  owner;  Norris  v. 
Badger,  6  Cow.  455,  holding  possession  of  note  is  prima  facie  evi- 
dence of  payment;  Dolfus  v.  Frosch,  1  Den.  373,  allowing  plaintiff 
to  recover  without  showing  indorsements  were  for  collection;  Bank 
of  Utlca  V.  Smith,  18  Johns.  239,  holding  where  note  given  to  agent 
for  collection  is  returned  to  owner,  latter  may  strike  out  special  in- 
dorsement and  sue  in  his  own  name;  Chautauque  County  Bank  v. 
Davis.  21  W^end.  586,  to  same  effect;  Spreckels  v.  Bender,  30  Or.  581, 
582,  48  Pac.  419,  420,  holding  possession  by  indorser  is  prima  facie 
evidence  of  ownership;  Lawrance  v.  Fussell,  77  Pa.  St  463,  holder 
cannot  sue  on  note  specially  indorsed;  Bank  of  America  v.  Senior, 
11  R.  I.  377,  holding  plaintiff,  in  action  against  Indorser,  need  not 
allege  subsequent  Indorsements,  if  he  does  not  sue  on  title  derived 
through  them;  Union  Bank  v.  Carr,  2  Humph.  346,  holding  indorser 
could  strike  out  subsequent  indorsement;  Hays  v.  Cage,  2  Tex.  511, 
holding  possession  by  payee  evidence  of  ownership,  though  indorsed 
by  him  in  blank;  Johnson  v.  Mitchell,  50  Tex.  215,  32  Am.  Rep.  604, 
holding  possession  of  note  payable  to  bearer  and  indorsed  in  full 
by  payee  Is  evidence  of  title;  Texas  L.  &  C.  Co.  v.  Carroll,  63  Tex. 
53,  holding  payee  in  possession  may  strike  out  his  indorsement; 
Pearce  v.  Strickler,  54  Pac.  751,  rejecting  an  ex  parte  statement  of 
a  payee  concerning  the  execution  of  a  note  after  its  Indorsement 
by  him;  Grant  v.  Ennis,  5  Tex.  Civ.  App.  44,  23  S.  W.  998,  holding 
possession  by  payee  of  note  indorsed  by  her  in  blank,  is  prima  facie 
evidence  of  title;  Sawyer  v.  White,  19  Vt  43,  holding  judgment 
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against  one  joint  signer  does  not  affect  liability  of  other;  Hunger- 
ford  Y.  Perkins,  8  Wis.  268,  possession  of  indorsee  is  evidence  of 
title,  though  his  name  is  on  back  of  note.  See  also  note  to  1  Am. 
Dec.  275,  on  this  topic,  collecting  authorities. 

Denied  in  Robson  v.  Barley,  1  Mart  (La.)  (N.  S.)  374,  holding 
possession  is  not  evidence  of  property  in  a  note,  the  interest  of  vrhlch 
appears  in  another.  Distinguished  in  Lake  v.  Hasting,  24  MiPs. 
496,  where  plaintiff  did  not  have  legal  title;  Davis  v.  Christy,  8 
Mo.  571,  declaring  that  owner  cannot  strike  out  indorsements  in 
full. 

Bills  and  notes.—  Indorsement  in  blank  confers  on  transferee 
right  of  action,  p.  182. 

Cited  to  this  point  in  Worthington  v.  Curd,  15  Ark.  509,  collecting 
authorities  and  holding  same  under  statute. 

Agency,—  United  States  may  sue  on  bill  indorsed  to  treasurer  of 
United  States,  p.  180. 

Rule  applied  in  Southern  Life.  Ins.  Co.  v.  Qray,  3  Fla.  266, 
holding  corporation  may  sue  on  note  made  payable  to  its  agent; 
Nisbet  '^.  Lawson,  1  Ga.  284,  holding  agent  may  maintain  action  in 
his  own  name  on  note  of  his  company  indorsed  in  blank  or  payable 
to  bearer;  Haas  v.  Ruston,  14  Ind.  App.  20,  56  Am.  St.  Rep.  293,  42 
N.  E.  302,  holding  broker  cannot  contract  in  his  own  name;  Soule 
v.  United  States,  100  U.  S.  12,  25  L.  538,  holding  bond  given  by 
internal  revenue  commissioner  that  of  the  secretary  of  the  treasury. 
See  also  note  In  12  Am.  Dec.  716,  and  42  Am.  Dec.  378,  that  State 
or  United  States  can  sue  on  note  made  to  public  officer,  collecting 
authorities. 

Contract.—  United  States  may  enter  Into  contracts  and  sue 
thereon,  p.  181. 

Rule  applied  in  United  States  v.  Tingey,  5  Pet  128,  8  L.  71,  hold- 
ing bond  given  voluntarily  to  the  United  States  is  a  valid  contract; 
United  States  v.  Bradley,  10  Pet.  360,  9  L.  455,  holding  bond  given 
by  official  is  good,  so  far  as  in  conformity  to  the  act,  and  for  any 
excess  is  pro  tanto  void;  Cotton  v.  United  States,  11  How.  231,  13 
L.  676,  holding  United  States  has  a  right  to  bring  trespass  against 
one  cutting  trees  on  public  lands;  Neilson  v.  Lagow,  12  How.  107, 
13  L.  913,  holding  that  giving  land  to  trustee  to  secure  debt  of 
United  States  is  not  such  a  purchase  as  is  prohibited  by  statute; 
United  States  v.  Hodson,  10  Wall.  407,  19  L.  940,  holding  voluntary 
bond,  not  in  specific  way  of  statute,  valid;  United  States  v.  Gar- 
Unghouse,  4  Ben.  205,  F.  C.  15,189,  holding  United  States  has  ca- 
pacity to  take  bond  not  authorized  by  act  of  congress;  Eight,  etc., 
Bales,  Blatchf.  Pr.  326,  F.  0.  4,318,  holding  property  of  government 
is  chargeable  with  same  liabilities  as  that  of  an  individual;  United 
States  y.  Boice,  2  McLean,  353,  F.  C.  14,619,  holding  United  States 
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may  sue  in  Its  own  name  on  note  ^ven  to  agent;  United  States  v. 
Ames,  1  Wood.  &  M.  81,  F.  C.  14,441,  holding  United  States  owning 
land  with  State  is  on  a  par  with  other  owners,  unless  Constitution  or 
treaties  otherwise  provide;  United  States  v.  Pittsburgh  &  L.  E.  B. 
Co.,  26  Fed.  114,  holding  United  States  may  bring  action  to  abate 
an  unlawful  structure;  United  States  v.  Tygh.  Valley,  etc.,  Co.,  76 
Fed.  694,  holding  United  States  has  same  right  as  an  individual 
to  protect  its  property;  State  v.  New  London,  22  Conn.  170,  holding 
State  may  sue  in  its  own  name;  dissenting  opinion.  Bay  County 
V.  Brock,  44  Mich.  53,  6  N.  W.  105,  holding  that  where  statute  re- 
quired bond  to  be  given  to  people.  State  instead  of  county  should 
sue;  Vansickle  v.  Haines,  7  Nev.  263,  illustrating  extent  of  owner- 
ship of  United  States  in  public  lands;  Reeside  v.  Knox,  2  Whart 
238,  30  Am.  Dec.  248,  holding  where  United  States  is  drawee  a 
bill  is  non-negotiable;  Dikes  v.  Miller,  25  Tex.  Supp.  290,  78  Am.  Dec. 
572,  holding  United  States  may  enter  into  contracts;  Territory  v. 
Golding,  3  Utah,  48,  5  Pac.  550,  holding  territory  could  sue  on 
mortgage  given  to  secure  defalcation  of  officer;  Jones  v.  United 
States,  48  Wis.  409,  4  N.  W.  524,  holding  United  States  may  sue  in 
local  courts,  and  is  suable  with  its  own  consent.  And  see  notes 
in  12  Am.  Dec.  716,  and  42  Am.  Dec.  378,  discussing  right  of  State 
or  United  States  to  sue  on  note  made  to  public  officers. 

Distinguished  in  United  States  v.  Jones,  77  Fed.  723,  holding 
recovery  cannot  be  had  on  a  bond,  that  "  he  has  faithfully  performed 
and  shall,"  etc.,  for  defalcations  previous  to  its  execution;  State 
V.  Shirley,  1  Ired.  603,  where  taking  of  bond  was  unauthorized 
by  law. 

Miscellaneous.—  Cited  in  Ashley  v.  Hyde,  6  Ark.  99,  to  point  that 
plaintiff  bringing  joint  action  must  recover  against  all  or  none;  also 
in  Underbill  v*  Gibson,  2  N.  H.  356,  357,  9  Am.  Dec.  86,  87. 

3  Wheat  183-199,  4  L.  365,  OLIVERA  v.  UNION  INS.  CO. 

Marine  insurance.— Restraint  by  blockade  after  commencement 
of  voyage  is  a  peril  within  the  policy  for  which  insurers  are  liable, 
pp. '193,  194. 

Rule  applied  in  Vigers  v.  Insurance  Co.,  12  La.  367,  32  Am.  Dec. 
119,  holding  that  if  vessel  is  prevented  by  blockade  from  entering 
port  of  destination,  insurers  are  liable;  Saltus  v.  Insurance  Co.,  15 
Johns.  529,  where  vessel  in  prosecution  of  voyage  puts  into  port 
afterwards  blockaded,  this  is  within  risk  Insured  against;  Thompson 
V.  Read,  12  S.  &  R.  443,  where  neutral  ship  was  prevented  from 
entering  port  of  destination  by  blockade,  insurers  would  have  been 
liable  if  policy  had  not  been  against  "  unlawful "  restraints,  etc. 

Distinguished  in  Andrews  v.  Marine  Ins.  Co.,  3  Mason,  21,  F.  0. 
374,  holding  blockade  of  port  of  destination  not  such  a  peril  within 
the  language  of  the  policy  sued  upon. 
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Blockade.-- Neutral  vessel  may  come  out  with  cargo  aboard  be- 
fore she  received  notice  of  blockade,  p.  194. 

Cited  in  The  Hiawatha,  Blatchf.  Pr.  19,  F.  C.  6,451,  on  notice  of 
bloclcade  a  neutral  vessel  has  a  right  to  withdraw  from  blockaded 
port  with  cargo  laden  before  the  blockade.  Cited,  arguendo,  in 
United  States  v.  Tropic  Wind,  28  Fed.  Cas.  222. 

Marine  insurance.— A  technical  total  loss  must  continue  to  time 
of  abandonment,  p.  195. 

Miscellaneous.— Cited  in  United  States  v.  Elliott,  64  Fed.  31,  as 
to  what  constitutes  a  restraint  of  commerce. 

8  Wheat.  200-204,  4  L.  369,  SHEPHERD  v.  HAMPTON. 

Damages.—  In  action  by  vendee  for  non-delivery,  measure  of  dam- 
ages is  price  of  article  at  time  of  breach  and  not  afterwards,  p.  204. 

The  citing  cases  affirm  and  apply  this  rule  as  follows:  Tayloe  v. 
Turner,  2  Cr.  C.  C.  203,  F.  C.  13,770,  holding  damages  to  be  price 
of  stock  on  day  it  should  have  been  delivered;  Missouri  Furnace  Co. 
V.  Cochran,  8  Fed.  464,  holding  amount  to  be  difference  between 
stipulated  price,  and  market  price  at  place  and  time  of  delivery; 
Pinks  ton  v.  Huie,  9  Ala.  260,  allowing  value  of  land  at  time  it  was  to 
be  conveyed,  with  interest  to  time  of  trial;  Willis  v.  Dudley,  10  Ala. 
942,  holding  vendee  is  entitled  to  value  of  article  if  warranty  had 
been  true;  Davis  v.  Adams,  18  Ala.  268,  holding  measure  is  difference 
between  stipulated  price  and  market  value  at  time  of  breach; 
Rowland  v.  Shelton,  25  Ala.  219,  holding  damages  for  breach  of 
warranty  of  title  is  value  at  time  of  purchase,  with  interest  and 
costs  of  suit;  Logan  v.  Moulder,  1  Ark.  o23,  33  Am.  Dec.  345,  vendor, 
upon  breach  of  covenant,  is  liable  for  purchase  money  with  interest; 
Leach  v.  Smith,  25  Ark.  253,  holding,  if  contract  is  not  for  payment 
of  legal  tender,  damages  is  value  of  article  at  time  it  is  due;  Wells 
V.  Abernethy,  5  Conn.  227,  allowing  value  of  article  at  time  it  is 
due;  Blggers  v.  Pace,  5  Ga.  176,  measure  being  difference  between 
stipulated  price  and  market  value  at  time  and  place  of  delivery; 
Smith  V.  Dunlap,  12  111.  192,  holding  measure  of  damages  is  value  of 
article  at  time  it  should  have  been  delivered;  Thompson  v.  Howes, 
14  La.  Ann.  45,  allowing  market  price  at  time  of  breach;  Furlong  v. 
PoUeys,  30  Me.  493,  50  Am.  Dec.  636,  allowing  difference  between 
contract  and  market  price;  dissenting  opinion.  Hey  wood  v.  Hey- 
wood,  42  Me.  236,  majority  holding  where  one  agreed  to  deliver 
articles  in  payment  of  rent,  payment  of  the  price  in  coin  was  all 
that  could  be  recovered;  Williamson  v.  Dillon,  1  Harr.  &  G.  464, 
awarding  difference  in  price  at  time  and  place  of  delivery,  of  flour 
delivered  and  contracted  for;  Pinckney  v.  Dambmann,  72  Md.  184, 
19  Atl.  452,  allowing  difference  in  stipulated  price,  and  *ts  market 
price  at  time  and  place  of  delivery;  Shaw  v.  Nudd,  8  Pick.  14,  hold- 
ing damages  should  be  value  of  goods  at  time  and  place  of  delivery; 
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Priedlander  v.  Pugb,  43  Miss.  118,  5  Am.  Rep.  482,  refusing  to  take 
Into  account  an  advantageous  resale  lost  by  vendee;  Northrup  v. 
Cook,  39  Mo.  211,  holding  damages  is  diflference  between  contract 
price  and  market  value  at  time  it  should  have  been  delivered;  dis- 
senting opinion,  Masterton  v.  Mayor,  etc.,  of  Brooklyn,  7  Hill,  74, 
42  Am.  Dec.  46,  majority  holding  in  computing  damages  fluctua- 
tions of  market,  subsequent  to  breach,  should  not  be  considered; 
Coffman  v.  Williams,  4  Heisk.  240,  holding  difference  between  con- 
tract price  and  value  at  time  and  place  of  delivery  was  the  measure 
of  damages.  Cited  In  Ferris  v.  Barlow,  2  Aikens,  107,  as  to  rule  of 
damages  for  breach  of  contract  generally;  rule  approved  in  Clark  v. 
Pinney,  7  Cow.  687. 

Damages.— Where  purchaser  had  advanced  money  under  the  con- 
tract, the  rule  that  measure  of  damages  for  breach  is  market  price 
of  article  at  the  time  it  was  to  be  delivered,  does  not  apply,  p.  204. 

Cited  In  Pinkerton  v.  Railroad  Co.,  42  N.  H.  459,  holding  that  in 
such  a  case  measure  of  damages  is  value  of  stock  at  time  of  demand, 
with  interest;  Clark  v.  Pinney,  7  Cow.  691,  holding  in  such  a  case 
that  vendee,  bringing  suit  within  reasonable  time,  can  recover 
highest  market  price  between  time  for  delivery  and  beginning  of 
suit;  as  also  In  Cannon  v.  Folsom,  2  Iowa,  111,  63  Am.  Dec.  476; 
Randon  v.  Barton,  4  Tex.  295,  and  Calvit  v.  McFadden,  13  Tex.  325, 
all  holding  if  purchase  price  has  been  advanced,  purchaser  is 
entitled  to  highest  market  price  up  to  time  of  trial;  West  v. 
Pritchard,  19  Conn.  215,  217,  holding  where  purchase  price  has  been 
advanced,  vendee  may  recover  value  of  goods  at  time  of  trial.  Cited, 
arguendo,  In  Rensens  v.  Mexican,  etc.,  23  Blatchf.  23,  22  Fed.  525. 

Denied  in  Rose  v.  Bozeman,  41  Ala.  684,  holding  measure  of  dam- 
ages is  value  at  time-of  breach,  notwithstanding  purchase  price  had 
been  advanced;  as  also  in  Smethurst  y.  Woolston,  6  Watts  &  Serg. 
109. 

3  Wheat  204r-212.  4  L.  371,  PATTON  v.-NICHOLSON. 

Contracts  -—  Illegality.--  Contract  for  sale  of  license  from  public 
enemy,  for  use  on  American  vessel,  is  illegal,  p.  207. 

The  following  cases  cite,  affirm  and  apply  this  principle:  Craig 
V.  Missouri,  4  Pet  437,  7  L.  912,  holding  void  promissory  note 
given  for  "bills  of  credit"  issued  by  State;  McGehee  v.  Lindsay, 
6  Ala.  21,  holding  void,  as  against  public  policy,  an  agreement  by 
which  commissioner  was  to  participate  in  public  contract;  Latham 
V.  Clark,  25  Ark.  582,  holding  void  contract  for  payment  of  Con- 
federate money  (but  see  dissenting  opinion  of  same  case,  p.  601); 
Howell  V.  Fountain,  3  Ga.  184,  46  Am.  Dec.  422,  holding  no  action 
can  be  maintained  on  contract  growing  out  of  illegal  contract;  dis- 
senting opinion,  Miller  v.  Gould,  38  Ga.  486,  majority  holding  "  Con- 
federate  money"    is    not   as   between    the   parties   within    rebel 


709  Robinson  v.  Campbell.  8  Wheat.  212-230 

lines  an  illegal  consideration;  Bank  of  Michigan  v.  Niles, 
1  Doug.  (Mich.)  412,  41  Am.  Dec.  583,  refusing  to  enforce  con- 
tract to  purchase  land,  which,  by  its  charter,  bank  could  not 
hold;  Robinson  v.  Patterson,  71  Mich.  149,  39  N.  W.  24,  contracts 
calculated  to  influence  action  of  public  officers  are  void.  See  also 
note  in  96  Am.  Dec.  626. 

Distinguished  in  Kershaw  v.  Kelsey,  100  Mass.  572,  97  Am.  Dec. 
134,  enforcing  lease  of  plantation  in  rebel  State,  made  during  the 
war  between  citizen  of  that  State  and  of  Massachusetts;  Gilliam  v. 
Brown,  43  Miss.  660,  holding  a  new  contract,  founded  on  a  new 
consideration,  although  in  relation  to  property  respecting  which 
there  had  been  an  unlawful  transaction,  is  not  illegal. 

3  Wheat  212-230,  4  L.  372,  ROBINSON  v.  CAMPBELL. 

Conflict  of  laws.— Remedies  in  respect  to  real  property  are  ac- 
cording to  lex  loci  rei  sitae,  p.  219. 

Rule  applied  in  United  States  v.  Ames,  1  Wood.  &  M.  80,  F.  C. 
14,441,  where  United  States  was  owner.  Cited  in  Pollard  v.  Kibbe, 
14  Pet  410,  414,  415,  10  L.  518,  520,  leaving  remedies  upon  such 
rights  to  lex  fori.    Cited,  arguendo,  in  Houghton  v.  Page,  2  N.  H.  46. 

Statutee.— Intention  of  legislature  considered  in  construing  stat- 
ute, p.  220. 

Cited  to  this  point  in  Pollard  v.  Kibbe,  14  Pet  413,  10  L.  519,  con- 
struing treaty  with  Spain;  Crane  v.  Reeder,  28  Mich.  535,  15  Am. 
Rep.  229,  construing  statute. 

Ejectment.—  Failing  in  its  primary  object,  suit  may  be  continued 
for  antecedent  damages,  p.  223. 

Cited  in  Halrston  v.  Dobbs,  80  Ala.  592,  2  So.  149,  holding  one 
suing  as  owner  of  estate  per  auter  vie,  terminating  before  trial,  can 
recover  mesne  profits;  Beach  v.  Beach,  20  Vt.  89,  holding  plaintiff 
may  recover  damages  for  the  ouster,  although  at  time  of  trial  his 
term  may  have  expired.  Cited,  arguendo,  in  Michigan  Central  R.  R. 
Co.  V.  McNaughton,  45  Mich.  80,  7  N.  W.  713. 

Jurisdiction.— When  Federal  jurisdiction  has  attached,  rights 
given  by  State  law  will  be  as  fully  enforced  in  a  Federal  tribunal  as 
in  the  State  court,  p.  223. 

Cited  to  this  point  in  Ex  parte  McNiel,  13  Wall.  243,  20  L.  627,  in- 
volving construction  of  State  pilotage  laws. 

Conflict  of  laws.—  In  deciding  on  the  obligation  of  an  instrument, 
lex  loci  contractus  governs,  p.  219. 

Distinguished  in  Le  Roy  v.  Beard,  8  How.  465,  12  L.  1158,  holding 
form  of  action  on  conveyance  having  the  force  In  State  where  made 
of  sealed  instrument,  but  in  the  State  of  the  forum  of  an  unsealed 
one.  Is  assumpsit 
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Equity. —  Its  remedies  are  to  be  administered  In  the  Federal 
courts,  according  to  the  common  law  of  England  and  the  peculiar 
systems  of  the  various  States*  pp.  222,  223. 

The  citations  disclose  a  very  large  number  of  decisions  relying 
upon  this  holding  of  the  principal  case,  and  applying  it  In  various 
ways,  as  follows:  Ex  parte  Crane,  5  Pet  210,  8  L,  100,  holdhig 
Supreme  Court  can  by  mandamus  command  circuit  Judge  to  sign 
bill  of  exceptions;  Boyle  v.  Zacharie,  6  Pet.  658,  8  L.  536,  holding 
that  supersedeas,  in  order  to  stay  proceedings,  must  come  before 
levy;  Livingston  v.  Story,  9  Pet  655,  657,  9  L.  263,  264, 
holding  Louisiana  District  Court  must  administer  equitable 
remedies  of  the  English  and  Federal  courts;  Russell  y. 
Southard,  12  How.  148,  13  L.  931,  refusing  to  be  bound  by 
State  practice  in  equity  suit;  so  also  in  Neves  v.  Scott,  13  How. 
272,  14  L.  142,  to  the  same  effect;  Pennsylvania  v.  Wheeling,  etc., 
Bridge  Co.,  13  How.  503,  14  L.  268,  holding  jurisdiction  of  Federal 
courts  not  limited  by  chancery  system  of  State;  Irvine  v.  Marshall, 
20  How.  565,  15  L.  998,  enforcing  trust,  though  In  territory  where 
land  was  situated,  statute  prohibited  resulting  trust;  Jones  v.  Mc- 
Masters,  20  How.  22,  15  L.  811,  and  Fenn  y.  Holme,  21  How.  484, 
16  L.  199,  maintaining  distinction  between  remedies  at  law  and 
in  equity,  notwithstanding  State  statutes  abolishing  them;  dissent- 
ing opinion.  Barber  v.  Barber,  21  How.  604,  16  L.  233,  majority 
holding  Federal  court  may  enforce  decree  of  State  court  for  alimony; 
Noonan  v.  Lee,  2  Black,  509,  17  L.  281,  holding  there  can  be  no 
decree  for  payment  of  any  balance  of  mortgage  debt,  after  the 
sum  realized  from  the  sale;  Thompson  v.  Railroad  Co.,  6  WalL  137, 
18  L.  767,  holding  distinction  between  legal  and  equitable  remedies 
is  preserved  in  Federal  courts  in  spite  of  State  statutes;  Payne  v. 
Hook,  7  Wall.  430,  19  L.  202,  holding  Circuit  Court  has  jurisdic- 
tion of  an  equity  proceeding  against  an  administrator,  that  could 
not  be  maintained  in  State  court;  Van  Norden  v.  Morton,  99  U.  S. 
881,  25  L.  455,  holding,  whether  the  remedy  is  equitable  depends  on 
the  essential  character  of  the  case;  Kirby  v.  Lake  Shore,  etc.,  R.  R. 
Co.,  120  U.  g.  138,  30  L.  573,  7  S.  Ct  434,  holding  State  statute  does 
not  affect  power  of  Federal  court  in  equity  matters;  In  re  Barry,  136 
U.  S.  608,  34  L.  507,  holding  that  Federal  courts  derive  no  jurisdic- 
tion from  the  common  law;  Scott  v.  Neely,  140  U.  S.  Ill,  35  L.  361, 
11  S.  Ct  714,  holding  Circuit  Court  could  not  take  jurisdiction  of 
bill,  though  given  by  State  statute,  if  defendant  is  entitled  to  trial 
by  jury;  Sheffield  Furnace  Co.  v.  Witherow,  149  U.  S.  579,  37  L. 
856,  13  S.  Ct  939,  holding  Federal  courts  may  in  equity  enforce 
mechanic's  lien,  given  by  State  law;  Shuford  v.  Cain,  1  Abb.  (U.  S.) 
805,  F.  C.  12,823,  declaring  that  in  Federal  courts,  equity  and  law 
are  distinct;  Baker  v.  Blddle,  Bald.  411,  F.  C.  764,  holding  changes 
introduced  in  chancery  practice  since  the  Revolution  are  not  fol- 
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lowed;  Bains  y.  Schooner  James,  etc.,  Bald.  558,  F.  G.  756,  holding 
like  main  case  as  to  admiralty  Jurisdiction;  Allen  y.  Blunt,  1  Blatchf. 
486,  F.  O.  215,  allowing  reference  to  take  account  of  profits,  on  in- 
junction bill  to  restrain  infringement  of  patent;  City  Bank  of  New 
York  V.  Skelton,  2  Blatchf.  27,  F.  C.  2,740,  holding  Jurisdiction  hay- 
ing attached  court  will  proceed  according  to  its  practice;  Montejo 
y.  Owen,  14  Blatchf.  325,  F.  C.  9,722,  holding  one  cannot  set  up 
equitable  defenses  to  common-law  action;  Cropper  v.  Coburn,  2 
Curt.  472,  F.  C.  3,416,  holding  Federal  court  had  equitable  jurisdic- 
tion, though  State  law  provides  for  relief,  which  before  only  equity 
could  give;  Lamb  v.  Starr,  Deady,  363,  F.  C.  8,021,  holding  State 
statute  cannot  affect  equity  jurisdiction  of  Federal  courts;  Weed 
Sewing  Machine  Co.  v.  Wicks,  3  Dill.  265,  F.  C.  17,348,  holding 
Federal  courts  in  law  actions  governed  by  State  practice;  Bean  v. 
Smith,  2  Mason,  270,  F.  C.  1,174,  holding  bill  in  equity  lay  to  set 
aside  a  fraudulent  conveyance;  although  by  State  law  the  property 
could  not  be  taken  by  execution;  Pratt  v.  Northam,  5  Mason,  105, 
F.  C.  11,376,  holding  Federal  court  possesses  jurisdiction  in  equity, 
notwithstanding  local  remedy  at  law;  as  also  in  Johnston  v.  Roe, 
1  McCrary,  165,  1  Fed.  605,  where  claim  was  barred  by  State  stat- 
ute of  limitations;  Nickerson  v.  Railroad  Co.,  1  McCrary,  384,  30 
Fed.  86,  State  statute  does  not  affect  Federal  court  of  equity;  as 
also  in  Strettell  v.  Ballou,  3  McCrary,  47,  9  Fed.  257,  and  Tice  v. 
School  District,  5  McCrary,  362,  17  Fed.  285,  to  the  same  effect; 
United  States  v.  Parrott,  McAll.  288,  F.  C.  15,998,  holding  Circuit 
Court  can  afford  same  relief  as  English  Court  of  Chancery;  Loring 
V.  Downer,  McAll.  362,  F.  C.  8,513,  maintaining  distinction  between 
law  and  equity;  Byrd  v.  Badger,  McAll.  444,  F.  C.  2,266,  refusing 
to  use  statutory  remedy,  when  by  so  doing  distinction  between  law 
and  equity  would  be  disregarded;  Fletcher  v.  Morey,  2  Story,  567, 
F.  C.  4,864,  and  Mayer  v.  Foulkrod,  4  Wash.  356,  F.  C.  9,341,  hold- 
ing State  laws  cannot  affect  equitable  jurisdiction  of  Federal  courts; 
Orendorf  v.  Budlong,  12  Fed.  26,  holding  equity  jurisdiction  of 
Federal  court  is  unaffected  by  State  laws;  Snyder  v.  Pharo,  25  Fed. 
399,  holding  equitable  defense  cannot  be  set  up  in  action  at  law; 
Mann  v.  Appel,  31  Fed.  380,  to  same  effect  as  in  main  case;  Rich 
V.  Bray,  37  Fed.  275,  holding  Federal  courts  will  take  cognizance,  in 
spite  of  remedy  under  probate  law;  In  re  Barry,  42  Fed.  121,  F.  C. 
1,059,  holding  that  Federal  courts  have  no  common-law  jurisdiction; 
Thomas  v.  American  Freehold,  etc.,  Co.,  47  Fed.  554,  holding  Fed- 
eral court  has  no  power  to  have  a  judgment  obtained  on  a  note 
and  declare  it  a  prior  lien  on  land,  as  provided  by  State  statute; 
White  v.  Bower,  48  Fed.  188,  equity  procedure  in  Federal  courts  is 
unaffected  by  State  lav^s;  Richmond  v.  Atwood,  52  Fed.  25,  5  U.  S. 
App.  151,  construing  statute,  providing  for  appeals  from  decree 
of  chancery;  Pittsburgh,  etc,  y.  Keokuk  &  H.  B.  Co.,  68  Fed.  21, 
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4G  U.  S.  App.  530,  holding  Federal  equity  Jurisdiction  Is  unaffected 
by  State  laws;  American  Assn.  v.  Eastern  Kentucky  Land  Co.,  68 
Fed.  722,  holding  Federal  court  of  equity  cannot  entertain  partition 
suit,  although  State  law  permits  courts  of  equity  to  do  so;  The  City 
of  Toledo,  73  Fed.  224,  holding  State  statute  will  not  affect  ad- 
miralty jurisdiction  of  United  States  court;  dissenting  opinion,  Mis- 
souri K.  &  T.  Co.  V.  Krumseig,  77  Fed.  43,  40  U.  S.  App.  (520,  ma- 
jority holding  State  statute  abrogating  equity  rule  that  borrower 
seeliing  relief  frqni  usurious  contract,  must  tender  loan,  plus  legal 
interest,  is  binding  on  Federal  courts;  Berkey  v.  Cornell,  90  Fed. 
717,  holding,  therefore,  legal  and  equitable  claims  could  not  be 
combined  in  one  suit;  Lamson  y.  Mix,  14  Fed.  Cas.  1056,  holding 
Federal  equity  procedure  does  not  conform  to  State  practice. 

In  tlie  Stnto  courts  the  proposition  syllabus^  above  has  also  been 
cited  and  relied  on:  Hempstead  v.  Watkins,  6  Ark.  357,  42  Am. 
Dec.  702,  holding  legislature  cannot  abridge  equitable  jurisdiction  of 
Circuit  Courts;  Catton  v.  Raih-oad  Co.,  95  Iowa,  127,  63  N.  W.  51H, 
holding  Constitution  does  not  confer  full  common-law  jurisdiction 
on  Federal  courts;  Dupuy  v.  Bemiss,  2  La.  Ann.  512,  holding  equity 
jurisdiction  of  national  courts  not  limited  by  local  remedies;  Bell 
V.  Railroad  Co.,  34  La.  Ann.  794,  holding  like  main  case;  Taylor  v. 
Taylor,  74  Me.  588,  to  same  effect  as  main  case;  Brown  v.  Kalamazoo 
Circuit  Judge,  75  Mich.  278,  13  Am.  St.  Rep.  440,  42  N.  W.  828, 
holding  unconstitutional,  law  providing  for  final  decision  of  facts 
in  oliancery  by  jury;  McPike  v.  Wells,  54  Miss.  145,  holding  equity 
jurisdiction  of  Federal  courts  is  coextensive  with  that  of  English 
High  Court  of  Chancery;  Sellers  v,  Corwin,  5  Ohio,  403,  24  Am.  Dec. 
305,  liolding  where  Federal  court  adopted  execution  laws  of  State, 
Its  judgments  became  Hens  on  land;  Enriglit  v.  Grant,  5  Utah,  340, 
15  I\ic.  270,  holding  statutory  *'  supplementary  proceedings "  not 
exclusive  of  equitable  remedy  of  creditor's  bill;  Suttle  v.  Railroad 
Co.,  70  Va.  288,  where  distinction  between  law  and  equity  is  main- 
tained. Cited,  but  without  particular  application  of  the  principle,  in 
Wright  V.  Moore,  21  Wend.  233;  Strother  v.  Lucas,  C  Pet.  769,  8 
L.  5TG;  dissenting  opinion.  Waring  v.  Clarke,  5  How.  475,  12  L.  242; 
Mann  v.  Appel,  31  Fed.  380;  Clark  v.  Reyburn.  8  Wall.  323,  19  L. 
35G;  Clark  v.  Sohier,  1  Wood.  &  M.  373,  F.  C.  2,835,  and  in  Sanford 
V.  Portsmouth,  2  Flipp.  108,  F.  C.  12,315,  to  point  that  local  State 
laws  do  not  govern  procedure  and  practice  of  Federal  courts. 

Distinguished  in  Pierpont  v.  Fowle,  2  Wood.  &  M.  32,  F.  O.  11,152, 
holding  court  will  not  give  equitable  relief  when  remedy  at  law 
is  ample. 

Miscellaneous  citations.— Cited  In  Rhode  Island  v.  Massachu* 
setts,  12  Pet.  727,  745,  9  L.  1262,  1268,  as  instance  of  boundary  dis- 
pute between  two  States;  Hathaway  v.  Phelps,  2  Aikens,  88,  but  not 
in  point;  as  also  in  Bryan  v.  Forsyth,  19  How.  836,  16  L.  676; 
Innerarity  v.  Mims,  1  Ala.  674. 
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Hortgag«8.— Mortgagor  is  deemed  the  owner,  against  everyone 
but  mortgagee,  p.  226,  note. 

Cited  to  this  point  in  Fiedler  v.  Carpenter,  2  Wood.  &  M.  215,  F.  C. 
4,759. 

Ejectment.— Where  defendant  sets  up  title  in  stranger,  it  must  be 
a  present  subsisting  title,  note,  p.  230. 

Cited  in  Thorn  v.  Reed,  1  Ark.  492,  holding  in  action  of  forcible 
detainer  defendant  may  traverse  plaintiffs  right  of  possession; 
Hilton  Y.  Burley,  2  N.  H.  195,  holding  title  of  landlord  at  time  of 
entry  cannot  be  contested,  unless  tenant  has  been  ousted  by  a 
paramount  title;  Jackson  v.  Lyon,  9  Cow.  670,  affirming  the  rule. 
Cited,  arguendo,  in  Hallet  y.  EslaYa,  3  Stew.  &  P.  121,  and  note  to 
Doe  Y.  West,  1  Blackf.  (Ind.)  136. 

Distinguished  In  Jackson  y.  Lyon,  9  Cow.  670,  and  Wing  y.  De  La 
Rlonda,  131  N.  Y.  429,  30  N.  E.  244,  where  defendant  did  not  con- 
nect himself  with  the  outstanding  title. 

Ejectment.— Where  demandant  had  first  possession,  he  may  re- 
coYer  upon  that  alone,  note,  pp.  229,  230. 

Cited  In  Atherton  y.  Johnson,  2  N.  H.  35,  deciding  that  nature  of 
possession  is  a  question  of  fact 

8  Wheat  231,  232,  4  L.  377,  DUNLOP  V.  HEPBURN. 
(See  S.  0.,  1  Wheat  179.) 
No  citations. 

3  Wheat  232-234,  4  L.  377,  UNITED  STATES  Y.  ONE  HUNDRED 
AND  FIFTY  CRATES. 

Coatoms  duties.—  Libel  for  goods  for  false  luYolclng. 

Cited  in  Our  House  No.  2  y.  State,  4  G.  Greene,  175,  as  an  Instance 
of  proceedings  in  rem,  and  holding  law  sanctioning  such  proceedings 
constltutionaL 

8  Wheat  234-236,  4  L.  378,  HAMPTON  Y.  McCONNEL. 

Constitutional  law.— Judgment  of  State  court  has  same  credit 
and  validity  in  every  court  within  United  States,  as  In  State  where 
rendered,  p.  235. 

Various  applications  and  limitations  of  this  doctrine  appear  in  the 
following  citing  cases:  McElmoyle  v.  Cohen  13  Pet  326,  10  L.  184, 
holding  suit  brought  in  one  State  upon  Judgment  obtained  In  an- 
other, is  barred  by  local  statute  of  limitations;  Christmas  v.  Russell. 
6  Wall.  302,  18  L.  479,  holding  State  law  providing  that  no  action 
shall  be  maintained  on  Judgment  obtained  without  State,  where 
cause  would  have  been  barred  by  local  statute  of  limitations,  uu 
constltuUonal;  Michaels  y.  Post,  21  Wall.  428,  22  L.  526,  holding 
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decree  of  bankruptcy  by  court  with  jurisdiction,  cannot  be  attacked 
on  ground  petition  was  fraudulent;  Lamp  Chimney  Go.  v.  Brass  & 
Copiier  Co.,  91  U.  S.  661,  23  L.  339,  holding  decree  of  bankruptcy  by 
a  court  with  jurisdiction  cannot  be  assailed  directly,  unless  decree 
is  void  in  form,  or  due  notice  was  not  given;  Tenney  v.  Townsend, 

9  Blatchf.  277,  F.  C.  13,832,  holding  in  action  on  judgment  of  an- 
other State,  declaration  averring  that  it  was  a  court  of  general 
jurisdiction,  but  not  that  it  had  jurisdiction  of  person  of  defendant, 
was  suflScient;  Moore  v.  Paxton,  Hemp.  51,  P.  0.  9,772a,  holding 
statute  of  limitation  not  pleadable  to  judgment  rendered  in  another 
State;  Moch  v.  Insurance  Co.,  4  Hughes,  119,  10  Fed.  706,  holding 
that  judgment  of  court  as  to  its  own  jurisdiction  Is  binding  every- 
where; Jacquette  v.  Hugunon,  2  McLean,  129,  F.  O.  7,169,  holding 
nil  debet  cannot  be  pleaded  in  action  on  judgment;  as  also  in 
Westerwelt  v.  Lewis,  2  McLean,  513,  F.  C.  17,446;  Whltaker  v. 
Bramson,  2  Paine,  222,  F.  C.  17,526,  holding  it  will  be  presumed  that 
rocord  of  judgment  of  another  State,  conforms  to  its  laws;  Sharon 
V.  Hill,  11  Sawy.  304,  371,  26  Fed.  346,  391,  judgment  of  State  court 
can  have  no  other  eCTect  as  an  estoppel  in  Federal  court  than  in 
court  of  State;  Burnham  v.  Webster,  1  Wood.  &  M.  175,  178,  F.  C. 
2.179,  holding  foreign  judgment  is  only  prima  facie  evidence  of  what 
it  decides;  Sumner  v.  Marcy,  3  Wood.  &  M.  117,  F.  C.  13,609,  hold- 
ing judgment  recovered  in  New  York,  in  order  to  reach  property 
situated  there,  is  entitled  to  no  more  force  in  another  State,  than  in 
home  State;  Barras  v.  Bid  well,  3  Woods,  7,  F.  C.  1,039,  holding 
fraud  not  pleadable  to  action  on  judgment,  unless  it  would  be  good 
in  courts  where  judgment  was  rendered;  Amy  v.  Manning,  38  Fed. 
808,  holding  that  in  action  on  judgment,  the  only  issue  is  juris- 
diction; First  National  Bank  v.  Cunningham,  48  Fed.  514,  holding 
judgment  rendered  in  another  State  is  open  to  same  attacks  here  as 
there;  Lynde  v.  Columbus,  etc.,  Ry.  Co.,  57  Fed.  996,  holding  plea  of 
former  Judgment  failing  to  aver  court  had  jurisdiction  of  parties  is 
good;  Alkire  Grocery  Co.  v.  Richesin,  91  Fed.  83,  holding  State 
court  judgment  between  debtor  and  creditor  binding;  Hearfield  v. 
Bridges,  75  Fed.  51,  44  U.  S.  App.  574,  holding  judgment  in  State 
court  giving  title  under  statute  is  not  subject  to  collateral  attack 
in  Federal  court. 

State  court  cases  have  affirmed  and  followed  this  doctrine,  as  fol- 
lows: Hunt  V.  Mayfield,  2  Stew.  129,  holding  want  of  jurisdiction 
must  be  specially  pleaded;  Lucas  v.  Copeland,  2  Stew.  153, 
in  debt  on  judgment  in  another  State,  plea  alleging  Irregularity 
Is  bad;  Wyman  v.  Campbell,  6  Port.  237,  31  Am.  Dec.  686,  hold- 
ing Judgment  of  Orphans'  Court,  within  its  jurisdiction,  cannot  be 
collaterally  impeached;  Mills  v.  Stewart,  12  Ala.  95,  holding  ampll- 
fled  copy  of  judgment  of  sister  State  being  offered,  presumption  Is 
it  had  jurisdiction;  Bank  of  North  America  v.  Wheeler,  28  Conn. 
431),  73  Am.  Dec.  684,  holding  judgment  in  another  State  ia  a  bar  to 
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action  pending  here,  even  where  there  is  an  appeal  operating  as  a 
proceeding  in  error;  Latine  y.  Clements,  8  Ga.  429,  holding  action 
lies  against  an  administrator  with  will  annexed  in  Georgia,  on 
Judgment  obtained  in  Virginia,  against  an  executor;  Tucker  v.  Har- 
ris, 13  Ga.  10,  58  Am.  Dec.  4d3,  holding  that  jurisdiction  being 
shown,  judgment  of  Inferior  court  is  conclusive;  McJllton  v.  Love, 
13  111.  493,  54  Am.  Dec.  452,  holding  same  faith  and  credit  must  be 
given  to  Judicial  proceedings  in  sister  State,  as  are  given  to  them 
in  the  courts  of  that  State;  Firemen's  Ins.  Go.  v.  Thompson,  155  111. 
209,  46  Am.  St  Rep.  339,  40  N.  E.  490,  enforcing  judgment  of  other 
State  against  domestic  corporation,  upon  service  upon  one  declared 
its  agent  by  State  statute;  Davis  v.  Lane,  2  Ind.  549,  54  Am.  Dec. 
459,  holding  nil  debet  not  good  plea  to  Judgment  of  sister  State;  as 
also  in  Buchanan  v.  Port  5  Ind.  265,  and  The  Indianapolis,  etc.,  Ry. 
Co.  V.  Risley,  50  Ind.  62,  to  same  effect;  Walker  v.  Sleight  30  Iowa, 
326,  holding  error  in  judgment  can  only  be  taken  advantage  of  by 
appeal;  Williams  v.  Preston,  3  J.  J.  Marsh.  604,  20  Am.  Dec.  184, 
holding  Judgment  prima  facie  evidence  where  rendered  is 
only  prima  facie  here;  Fletcher  v.  Ferrel,  9  Dana,  377,  35 
Am.  Dec.  148,  holding  purchaser  of  subject-matter  of  suit  pend- 
ing in  another  State  takes  subject  to  judgment;  Dudley  v.  Llndsey, 
0  B.  Mon.  488,  50  Am.  Dec.  524,  holding  statute  of  limitations  does 
not  run  against  Judgment  of  United  States  Circuit  Court;  Mackee  v. 
Oaimes,  2  Mart  (La.)  (N.  S.)  601,  holding  judgment  in  sister  States 
sustains  plea  of  res  judicata;  as  also  in  West  Feliciana  R.  R.  v. 
Thornton,  12  La.  Ann.  738,  68  Am.  Dec.  781,  to  same  effect;  Scott  v. 
Bogart,  14  La.  Ann.  260,  holding  later  of  two  conflicting  decrees  will 
prevail,  where  party  failed  to  plead  first  in  bar;  Harding  v.  Alden, 
9  Me.  149,  23  Am.  Dec.  554,  holding  decree  of  divorce  against  non- 
resident is  effective  in  sister  State  as  a  dissolution  of  marriage,  but 
not  as  ta  payments  by  husband;  Hall  v.  Williams,  10  Me.  286,  287, 
holding  erroneous  Judgment  is  binding  on  courts  of  sister  States  as 
amended;  McKlm  v.  Odom,  12  Me.  110,  holding  judgment  from 
another  State  is  conclusive;  Wemwag  v.  Pawling,  5  Gill  &  J.  507, 
25  Am.  Dec.  319,  placing  Judgment  of  another  State  on  same 
footing  as  domestic;  as  also  in  Brengle  v.  McClellan,  7  Gill  &  J.  441, 
holding  Judgment  of  another  State  has  the  same  conclusive  effect 
here  as  in  its  own  State;  Bank  of  the  United  States  v.  Bank,  7  Gill. 
432,  holding  judgment  of  sister  State  is  prima  facie  evidence  of 
court's  jurisdiction;  Carleton  v.  Bickford,  13  Gray,  594,  595,  74  Am. 
Dec.  653,  654,  holding,  in  action  on  judgment  of  another  State,  re- 
turn of  officer  in  that  action  may  be  contradicted  by  parol  evidence; 
Haggerty  v.  Amory,  7  Allen,  460,  holding  a  discharge  in  bankruptcy 
being  good  defense  to  Judgment  rendered  in  New  York,  may  be  set 
up  here  to  action  on  such  Judgment;  Wilcox  v.  Kassick,  2  Mich. 
169,  171,  174,  replication,  to  plea  of  lack  of  service  and  notice,  that 
record  avers  personal  service  is  good;  Warren  v.  Lusk,  16  Mo.  Ill, 
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when  record  shows  defendant  appeared  by  attorney,  evidence  that 
attorney  had  no  authority  is  inadmissible;  Dunlap  y.  Waldo,  6  N. 
H.  453,  giving  full  credit  to  seal  of  county  in  another  State;  Kitt- 
redge  y.  Emerson,  15  N.  H.  263,  holding  judgment  of  State  court, 
with  Jurisdiction,  is  conclusive  everywhere;  Rogers  v.  Odell,  39  N. 
H.  458,  holding  Judgment  of  sister  State  rendered  during  pendency 
of  suit  here  Is  a  bar;  Lanning  v.  Shute,  5  N.  J.  L.  779,  holding  nil 
debet  is  bad  plea  to  declaration  on  judgment  of  another  State; 
Besley  v.  Palmer,  1  Hill,  484,  holding  Judgment  of  another  State 
is  as  effectual  in  destroying  a  demand  as  one  of  our  own  court; 
Dobson  V.  Pearce,  12  N.  Y.  167,  170,  62  Am.  Dec.  155,  157,  holding 
judgment  of  sister  State  that  Judgment  here  was  obtained  by  fraud, 
is  conclusive  of  that  fact;  Suydam  v.  Barber,  18  N.  Y.  471,  75  Am. 
Dec.  256,  gives  to  judgment  in  another  State  the  same  effect  it  had 
there;  Revere  Copper  Co.  ¥.  Dimock,  90  N.  Y.  37,  where  defendant 
was  discharged  in  bankruptcy,  after  default  of  defendant,  but 
before  judgment  in  sister  State  was  rendered,  discharge  is  no  de- 
fense to  action  upon  the  Judgment 

Other  State  court  citing  cases  affirm  and  apply  the  syllabus 
doctrine  as  follows:  Morris  v.  Burgess,  116  N.  O.  42,  21 
S.  E.  28,  holding,  same  effect  is  given  to  judgment  of  another 
State  offered  in  evidence  here,  as  it  would  receive  in  another  court 
of  the  same  State;  Burnley  v.  Stevenson,  24  Ohio  St  479,  15  Am. 
Rep.  626,  holding  decree  in  relation  to  land  in  another  State,  may 
be  there  pleaded  as  a  defense;  Evans  v.  Tatem,  9  Serg.  &,  R.  260, 
11  Am.  Dec.  720,  holding  pleas  nil  debet  and  nul  tlel  record  are  bad, 
to  action  on  decree  of  another  State;  Benton  v.  Burgot,  10  Serg.  &  R. 
241,  holding  pleas  of  fraud,  imposition,  etc.,  to  action  on  judgment 
of  another  State  are  demurrable;  Baxley  v.  Linah,  16  Pa.  St.  248,  55 
Am.  Dec.  496,  holding  judgment  of  another  State  is  bar  to  pro- 
ceeding here;  WetheriU  v.  StiUman,  65  Pa.  St  115,  holding  judgment 
of  another  State  has  same  conclusiveness  here  as  at  home;  Mc- 
Creery  v.  Davis,  44  S.  0.  211,  51  Am.  St  Rep.  805,  22  S.  E.  184, 
refusing  to  recognize  divorce  granted  by  another  State  against  party 
domiciled  here,  and  served  by  publication;  Moreu  v.  Killibrew,  2 
Yerg.  378,  no  action  can  be  maintained  on  Judgment  rendered  in 
sister  State  by  court  without  Jurisdiction;  Cook  v.  ThornhlU,  13  Tex. 
297,  65  Am.  Dec.  65,  holding  judgment  of  State  court  has  same 
force  and  effect  in  every  other  State  as  it  has  where  rendered; 
Hoxle  V.  Wright,  2  Vt  267,  Judgment  of  another  State  is  conclusive 
against  nonresident  defendant  if  he  Jippeared;  Boston  I.  R.  F.  v. 
Hoit,  14  Vt  98,  holding  assumpsit  will  not  lie  on  judgment  of  sister 
State;  Newcomb  v.  Peck,  17  Vt  308,  44  Am.  Dec.  341,  holding  nil 
debet  is  bad  plea  to  such  a  Judgment;  Lapham  v.  Briggs,  27  Vt 
32,  holding  want  of  notice  or  appearance  on  part  of  defendant  does 
not  avoid  such  a  judgment;  McGIlvray  v.  Avery,  30  Vt.  541,  holding 
Judgment  in  one  State  is  bar  to  suit  pending  in  another;  Coleman 
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Y.  Waters,  13  W.  Va.  307,  holding  like  principal  case;  Black  v. 
Smith,  13  W.  Va.  702,  judgment  based  on  Judgment  of  another  State 
may  be  inquired  into  for  equitable  causes;  Sanborn  y.  Perry,  86 
Wis.  366,  56  N.  W.  330,  giving  to  disallowance  and  affirmance  of 
claim  against  estate,  force  and  effect  it  had  in  State  where  rendered. 
See  also  valuable  notes  in  7  Am.  Rep.  136,  and  11  Am.  Rep.  437,  438, 
on  this  topic.  Cited  with  no  particular  application  of  the  rule,  in 
Ferry  Co.  v.  Chicago,  etc.,  Co.,  3  McCrary,  613,  11  Fed.  381,  n.; 
Mervin  v.  Kumbel,  23  Wend.  303,  and  Dickinson  v.  Railroad  Co.,  7 
W.  Va.  418.  Cited  in  United  States  v.  Reese,  02  U.  S.  251,  23  L. 
576,  as  to  what  "  State  "  in  Constitution  includes;  dissenting  opinion, 
Wright  V.  White,  14  La.  Ann.  585,  majority  holding  that  Judgment 
obtained  in  another  State  could  be  substituted  here  by  way  of 
amendment  as  the  cause  of  action  so  as  to  maintain  the  attachment; 
Anderson  v.  Chicago  Title,  etc.,  Co.,  77  N.  W.  712,  upholding 
receiver's  Judicial  sale  against  collateral  attack;  Emery  v.  Berry,  28 
N.  H.  486,  61  Am.  Dec.  626,  holding  that  States,  except  so  far  as 
governed  by  the  Constitution,  are  foreign  independencies.  Cited, 
arguendo,  in  Bank  v.  Hancock,  35  La.  Ann.  44.  See  also  valuable 
notes  on  this  subject  in  7  Am.  Rep.^136,  11  Am.  Rep.  437,  438,  and 
26  Am.  Rep.  30. 

Distinguished  in  Thompson  v.  Whitman,  18  Wall.  463,  21  L.  000, 
holding  that  jurisdiction  of  court  may  be  inquired  into;  Hilton  v. 
Guyot,  150  U.  S.  183,  40  L.  115,  16  S.  Ct  151,  holding  judgment  of 
foreign  country  is  not  conclusive,  if  by  their  law  our  own  judgments 
are  not;  Warren,  etc.,  Co.  v.  Insurance  Co.,  2  Paine,  508,  F.  C. 
17,206,  holding  one  may  show  fraud  or  lack  of  Jurisdiction;  Lucas 
V.  Bank,  2  Stew.  309,  holding  want  of  jurisdiction  is  a  good  plea  to 
judgment  of  sister  State;  Aldrich  v.  Kinney,  4  Conn.  383,  10  Am. 
Dec.  152,  holding  that,  in  action  on  judgment,  one  may  show  de- 
fendant neither  appeared  nor  was  served;  Pritchett  v.  Clark,  3  Hnrr. 
525,  526,  holding  "  full  faith  "  will  be  given  to  judgments  of  sister 
State  only  if  it  appear  that  court  had  jurisdiction;  Sammis  v.  Wight- 
man,  31  Fla.  251,  holding  question  of  former's  court  jurisdiction  of 
person  may  be  considered;  Davis  v.  Smith,  5  Ga.  297,  48  Am.  Dec. 
296,  holding  judgment  of  another  State  may  be  impeached  for 
fraud  or  want  of  Jurisdiction;  Dearing  v.  Bank,  5  Ga.  512,  48  Am. 
Dec.  310,  holding  State  court  cannot  conclude  without  his  consent 
right  of  a  foreign  citizen  to  litigate  his  claim  to  property  in  its 
jurisdiction;  Sharman  v.  Morton,  31  Ga.  45,  holding  defendant  may 
plead  w^ant  of  notice,  fraud,  etc.;  McCauley  v.  Hargroves,  48  Ga. 
52,  15  Am.  Rep.  661,  holding  defendant  may  show  service  was 
effected  out  of  territorial  Jurisdiction;  Bimeler  v.  Dawson,  4  Scam. 
540,  39  Am.  Dec.  432,  holding  defendant  may  impeach  Judgment  by 
showing  fraud  or  want  of  Jurisdiction;  Baltzell  v.  Nosier,  1  Iowa, 
589,  63  Am.  Dec.  467,  holding,  in  action  on  Judgment  of  sister  State, 
defendant  may  plead  that  attorney  confessing  judgment  appeared 
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without  authority;  Blackman  v.  Wright,  96  Iowa,  551,  65  N.  W.  846* 
holding  judgment  of  another  State  is  not  binding  on  parties  without 
jurisdiction,  so  as  to  affect  title  to  land  here;  Middlesex  Bank  v. 
Butman,  29  Me.  23,  holding  judgment  of  court  of  sister  State  without 
Jurisdiction  is  of  no  validity;  Commonwealth  v.  Green,  17  Mass. 
546,  restricting  rule  to  civil  actions;  Warren  v.  Flagg,  2  Pick.  449, 
holding  nil  debet  is  a  proper  plea  in  action  on  judgment  of  justice 
of  peace  of  another  State;  Hall  v.  Williams,  6  Pick.  242,  17  Am. 
Dec.  364,  holding  judgment  of  another  State  may  be  avoided,  if 
defendant  neither  appeared  nor  was  served;  Gleason  v.  Dodd,  4 
Met.  337,  holding  judgment  of  sister  State  by  court  without  juris- 
diction of  subject  and  parties  is  not  entitled  to  "  full  faith  and 
credit" 

Distinguished  also  in  the  following:  Miller  v.  Ewing,  8  Smedes  & 
M.  431,  hplding  judgment  of  court  without  jurisdiction  is  void;  Sallee 
V.  Hays,  3  Mo.  118,  holding  judgment  of  sister  State  without  actual 
notice  to  defendant,  is  not  entitled  to  "full  faith  and  credit;" 
Turner  v.  Hamilton,  88  Fed.  469,  holding  one  cannot  plead  usury  as 
defense  to  a  judgment,  when  he  has  neglected  to  do  so  in  the  trial; 
Robinson  v.  Prescott,  4  N.  H.  453,  placing  judgment  of  justice  of 
peace  on  same  footing  as  foreign  judgment;  Whittier  v.  Wendell, 
7  N.  H.  259,  holding  judgment  of  another  State,  where  defendant 
neither  appeared  nor  was  served,  is  not  a  bar  to  action  here; 
Judklns  V.  Insurance  Co.,  37  N.  H.  477,  480,  481,  holding  nil  debet  is 
good  plea  in  action  on  judgment  of  sister  State,  but  jurisdiction  is 
alone  to  be  questioned;  Leith  v.  Leith,  39  N.  H.  41,  42,  inquiring 
Into  residence  of  parties,  notwithstanding  record;  Moulin  v.  Insur- 
ance Co.,  24  N.  J.  L.  237,  240,  refusing  to  give  "  full  faith  "  to  judg- 
ment of  sister  State  against  foreign  corporation,  when  service  was 
on  president,  accidentally  in  that  State;  Shumway  v.  Stlllman,  4 
Cow.  293,  15  Am.  Dec.  375,  holding  judgment  of  another  State  may 
be  avoided  by  showing  want  of  jurisdiction  under  plea  of  nul  tie! 
record;  Ferguson  v.  Crawford,  70  N.  Y.  261,  26  Am.  Rep.  595,  hold- 
ing want  of  jurisdiction  may  be  set  up  against  a  judgment,  and 
recital  of  jurisdictional  facts  may  be  disproved;  Rigney  v.  Rlgney, 
127  N.  Y.  415,  24  Am.  St  Rep.  466,  holding  decree  of  alimony  against 
non-resident  neither  appearing  nor  served  is  not  binding;  Amdt  v. 
Arndt,  15  Ohio,  43,  holding  judgment  Is  not  prima  facie  evidence 
of  debt,  when  service  is  upon  the  land;  Penny  wit  v.  Foote,  27  Ohio 
St  G15,  22  Am.  Rep.  348,  holding  judgment  of  sister  State  may  be 
Impeached  for  want  of  jurisdiction;  Price  v.  Schaeffer,  161  Pa.  St 
534,  29  Atl.  279,  holding  affidavit  that  defendant  neither  appeared, 
had  notice,  nor  was  served,  sufficient;  Rathbone  v.  Terry,  1  R,  I.  77, 
holding  judgment  of  sister  State  against  non-resident,  neither  noti- 
fied nor  served,  void;  Miller  v.  Miller,  1  Bailey  L.  248,  holding  action 
cannot  be  maintained  on  judgment  of  sister  State  against  defendant 
without  Its  jurisdiction;  Cameron  v.  Wurtz,  4  McCord,  280,  in 
marshalling  assets,  judgment  of  another  State- ranks  as  a  simple 
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contract  debt;  Napier  v.  Gldiere,  1  Spears  Eq.  230,  40  Am.  Dec.  616, 
holding  jurisdiction  of  court  may  be  Inquired  into;  McOreery  v. 
Davis,  44  S.  C.  211,  51  Am.  St.  Rep.  805.  22  S.  B.  184,  refusing  to 
recognize  divorce  granted  by  another  State  against  party  domiciled 
here,  and  served  by  publication;  Moren  v.  Killibrew,  2  Yerg.  378, 
holding  no  action  can  be  maintained  on  Judgment  rendered  in  sister 
State  by  court  without  jurisdiction;  Estes  v.  Kyle,  Meig,  42, 
holding  pleas  affecting  remedy  may  be  set  up,  though  they  could  not 
have  been  in  State  where  judgment  was  rendered;  Draper  v. 
(;orman,  8  Leigh  (Va.),  638,  holding  judgment  of  District  of 
Columbia  is  foreign,  and  nil  debet  is  a  good  plea;  Whittemore  v. 
Adams,  2  Cow.  633,  refusing  to  enforce  a  foreign  discharge  in  in- 
solvency which  merely  barred  Imprisonment  for  the  debt  and  not 
the  debt  itself,  on  the  ground  that  it  affected  the  remedy  merely. 

3  Wheat  236-246,  4  L.  379,  THE  FORTUNA. 

Admiralty.— Neutral  shipowner  lending  his  name  to  cover  fraud 
with  regard  to  cargo,  subjects  ship  to  condemnation,  p.  245. 

Cited  in  United  States  v.  One  Hundred  and  Twenty-nine  Packages, 
'27  Fed.  Cas.  286,  holding  where  party,  for  fraudulent  purposes, 
mixes  prohibited  and  unprohibited  goods,  he  forfeits  all;  United 
States  V.  One,  etc..  Barrels,  27  Fed.  Cas.  286,  287,  holding  license, 
obtained  by  fraud  will -not  prevent  forfeiture;  The  Adula,  89  Fed. 
361,  to  point  that  spoliation  of  papers  is  strong  proof  of  guilt. 

Miscellaneous  citations.— Cited  in  United  States  v.  One  Hundred 
and  Twenty-nine  Packages,  27  Fed.  Cas.  289,  but  not  in  point 

3  Wheat  246-336,  4  L.  381,  GELSTON  v.  HOYT. 

Writ  of  error  may  be  directed  to  any  State  court  in  which  record 
and  judgment  may  be  found,  p.  303. 

Cited  and  principle  applied  in  Webster  v.  Reid,  11  How.  457,  13 
L.  769,  holding  writ  of  error  may  be  directed  to  any  court  which  has 
the  custody  of  the  record,  and  can  certify  it  though  not  the  court 
which  rendered  the  judgment;  Atherton  v.  Fowler,  91  U.  S.  147,  23 
Li.  266,  holding,  where,  according  to  State  practice,  higher  court 
after  judgment  sends  record  to  lower,  writ  lies  to  either;  PoUeys 
V.  Black  River  I.  Co.,  113  U.  S.  82,  28  L.  938,  5  S.  Ct  370,  holding 
writ  may  be  issued  to  inferior  court,  if  higher  remits  whole  record; 
Lee  V.  Johnson,  116  U.  S.  49,  29  L.  570,  6  S.  Ct  249,  where  writ  was 
directed  to  inferior  court  which  entered  final  decree;  dissenting 
opinion.  Underwood  v.  McVeigh,  131  U.  S.  cxxl,  cxxiv,  21  L.  954, 
955,  majority  dismissing  writ  because  directed  to  subordinate  court. 
Cited  in  Fleming  v.  Clark,  12  Allen,  197,  holding  writ  was  properly 
addressed  to  Superior  Court  in  which  record  remained;  as  also  in 
Bryan  v.  Bates,  12  Allen,  205.  Cited  in  Hartung  v.  The  People,  26 
N.  Y.  160,  holding,  where  record  had  been  remitted  to  inferior  court 
Supreme  Court  had  power  to  reach  it    Cited,  arguendo,  in  McGuire 
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▼.  Gommonwealth,  3  Wall.  386,  18  L.  165;  as  also  in  Bmmagim  ▼. 
Chew,  21  N.  J.  Eq.  185. 

Distinguished  in  Stevens  y.  Clark,  62  Fed.  325,  18  U.  S.  App.  584, 
holding  writ  of  error  must  be  issued  and  filed  within  prescribed  time, 
and  this  requirement  cannot  be  waived. 

CourtB  must  expound  the  law  as  they  find  it,  p.  309. 

Cited  in  concurring  opinion  of  Baldwin,  Decatur  v.  Paulding,  14 
Pet.  604,  10  L.  612,  appendix,  on  this  point 

Seizures.— At  common  law  any  person  may,  at  his  peril,  seize  for 
forfeiture  to  the  government,  p.  310. 

Cited  in  Taylor  v.  United  States,  3  How.  205,  11  L.  563,  holding 
custom  officer  may  seize  goods  in  another  district;  United  States  y. 
Whiskey,  28  Fed.  Cas.  538,  without  particular  application. 

Admiralty.— Under  neutrality  act  of  1794,  forfeiture  attaches 
at  the  moment  of  the  commission  of  the  offense,  p.  310. 

Rule  applied  in  Caldwell  v.  United  States,  8  How.  382,  12  L.  1122; 
Henderson's  Distilled  Spirits,  14  Wall.  56,  20  L.  817,  holding  where 
forfeiture  was  made  absolute  by  statute,  condemnation  related  back 
to  time  of  offense;  United  States  y.  StoweU,  133  U.  S.  17,  33  Lu  699, 
10  S.  C.  247,  holding  under  act  of  1875,  forfeiture  dates  from 
commission  of  ofTense;  United  States  y.  Barrels  of  Whiskey,  1  Abb. 
(U.  S.)  100,  101,  103,  F.  C.  15,095,  holding  if  statute  is  in  direct 
terms,  forfeiture  takes  place  from  time  of  offense;  In  re  Rosey,  6 
Ben.  510,  F.  C.  12,066,  8  Bank.  Reg.  513,  declaring  penalty  given  by 
statute  incurred  from  time  of  violation;  as  also  in  United  States 
V.  Bark  Reindeer,  2  Cliff.  68,  F.  C.  16,144,  27  Fed.  Cas.  755,  where 
statute  was  absolute;  United  States  v.  Distilled  Spirits,  3  Cliff.  315, 
F.  C.  16,306,  to  the  same  effect;  The  Cloth  Cases,  Crabbe,  354,  F.  C. 
2,902,  holding  forfeiture  occurred  on  false  entry  of  goods;  The 
Maria,  Deady,  100,  F.  C.  9,075,  holding  vessel  forfeited  from  time  of 
sale  to  alien;  United  States  v.  Mackoy,  2  Dill.  306,  F.  C.  15,696» 
holding  release  on  bond  of  property  seized  does  not  divest  court  of 
jurisdiction  to  go  on  with  condemnation  proceedings;  Clark  v.  Insur- 
ance Co.,  1  Story,  134,  F.  C.  2,832,  holding  property  does  not  vest 
in  government  until  after  seizure,  it  then  relates  back  to  time  of 
forfeiture;  Heidritter  v.  Elizabeth  Oil  Cloth  Co.,  6  Fed.  141,  holding 
decree  relates  back  to  time  of  offense;  United  States  v.  Water  Cask, 
27  Fed.  Cas.  345,  holding  forfeiture  applied  only  to  property  in 
possession  of  offender  at  time  of  the  act;  Kriess  v.  Faron,  118  Cal. 
146,  147,  50  Pac.  389,  holding  violation  of  revenue  laws,  previous 
to  giving  notes,  is  good  defense,  thougli  condemnation  was  after- 
wards; Kneeland  v.  Willard,  59  Me.  147,  holding  forfeiture  occurred 
at  time  of  offense;  also  Doyle  v.  Commissioners  of  Bait.  Co.,  12  Gill. 
&  J.  492,  holding  money  bet  on  election  is  forfeited  from  time  of 
deposit;  Tracey  v.  Corse,  58  N.  Y.  149,  title  is  not  divested  until  after 
Judicial  determination.  Cited  in  United  States  v.  Morris,  10  Wheat. 
289.  0  L.  324,  as  to  the  control  of  the  United  States  over  penalties. 
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Distlngnished  in  The  Nabob,  Brown  Adm.  119,  F.  C.  10,002,  hold- 
ing forfeiture  because  of  transfer  to  alien  dates  from  time  of  con- 
demnation; Marlatiqui  y.  Insurance  Co.,  8  La.  69,  28  Am.  Dec.  131, 
declaring  this  rule  does  not  apply  to  insurers  against  barratry. 

Eederal  courts,  Jurisdiction  of. —  Is  exclusive  in  admiralty,  seiz- 
ures, and  suits  for  penalties  under  Federal  law,  p.  311. 

Cited  in  New  Jersey  S.  N.  Co.  v.  Bank,  6  How.  390.  12  L.  486, 
holding  seizures  under  Federal  laws  belong  to  District  Courts; 
Ashbrook  v.  Steamer  Golden  Gate,  Newb.  299,  F.  C.  574,  holding 
same  as  to  maintain  proceedings  in  rem;  United  States  v.  New 
Bedford  Bridge,  1  Wood.  &  M.  501,  F.  C.  15,867,  to  same  effect  as 
main  case;  Gates  v.  Parish,  47  Ala.  161;  also  as  to  validity  of 
discharge  in  bankruptcy;  Voorhies  v.  Frlsbie,  25  Mich.  479,  12  Am. 
Rep.  293,  holding  State  courts  have  no  jurisdiction  of  suit  by 
person  claiming  adverse  interest  to  assignee  in  bankruptcy; 
Broniley  v.  Goodrich,  40  Wis.  141,  22  Am.  Rep.  691,  holding  deci- 
sion of  Federal  court  as  to  validity  of  sale  by  debtor,  under  bank- 
ruptcy law,  is  binding  on  State  courts. 

Denied  in  Warner  v.  Steamer  Uncle  Sam,  9  Cal.  731,  holding 
Federal  courts  have  not  exclusive  Jurisdiction  of  admiralty.  Dis- 
tinguished in  Stoughton  v.  Mott,  13  Vt.  182,  holding  action  for  dam- 
ages for  seizure  may  be  brought  in  State  courts. 

Judgments.—  Federal  Judgments  in  admiralty  and  maritime  cases 
and  in  forfeitures  under  Federal  laws,  are  conclusive  upon  all 
other  courts,  p.  312. 

Cited  and  principle  applied  in  Holcomb  v.  Phelps,  16  Conn.  131, 
132,  holding  decree  of  Surrogate  Court  of  New  York  appointing 
administrator,  is  a  complete  protection  in  action  by  administrator 
appolntetl  elsewhere. 

Distinguished  in  Kittredge  v.  Emerson,  15  N.  11.  267,  holding 
Injunction  issued  by  District  Court  to  State  court  may  be  dis- 
regarded, when  in  excess  of  Jurisdiction. 


adjudicata. —  Sentence  of  acquittal  is  as  conclusive  as  sen- 
tence of  condemnation,  p.  316. 

Cited  to  this  point  In  People  v.  Buckland,  13  Wend.  596. 

Forfeiture. —  Decree  of  forfeiture  binds  the  whole  world,  p.  318. 

Cited  in  The  Louis  Glsen,  74  Fed.  247.  holding  forfeiture  cuts  off 
liens  for  supplies  furnished  before  illegal  act. 

Forfeiture. —  Final  decree  of  acquittal  on  a  libel  in  rem,  without 
certificate  of  reasonable  cause  of  seizure,  is  conclusive  evidence  that 
seizure  was  not  Justifiable,  p.  320. 

The  following  citing  cases  afilrm  and  apply  this  rule:  The 
ApoUon,  9  Wheat  367,  374,  6  L.  112,  114,  holding  decree  of  acquittal, 
on  a  proceeding  in  rem,  without  certificate  of  probable  cause  of 
seizure,  is  conclusive  that  seizure  was  not  Justifiable;  Averill  y. 
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Smith,  17  Wall.  93,  21  L.  616,  holding  certificate  of  probable  cause  by 
court  discharging  property,  a  good  defense  to  action  against  collector 
for  trespass;  so  also  in  Stacey  y.  Emery,  97  U.  S.  643,  24  L.  1035,  to 
same  effect;  Lamp  Chimney  Ck>.  y.  Brass  &  Copper  Co.,  91  U.  S. 
661,  23  L.  339,  13  Bank.  Reg.  390,  holdhig  decree  adjudging  a  cor- 
poration^ banl^nipt,  is  in  the  nature  of  a  decree  in  rem,  which  can 
only  be  assailed  directly;  Coffey  v.  United  States,  116  U.  S.  444, 
29  L.  687,  6  S.  Ct  441,  holding  questions  as  to  the  sufficiency  of  the 
information  not  having  been  formally  raised  in  Circuit  Court,  could 
not  be  raised  in  Supreme  Court;  McGuire  v.  Winslow,  23  Blatchf. 
427,  26  Fed.  305,  holding  final  decree  in  rem,  determines  justifiability 
of  seizure;  Hall  v.  W^arren,  2  McLean,  334,  F.  O.  5,952,  holding 
pendency  of  proceedings  in  rem  may  be  pleaded  in  abatement,  in 
action  against  officer  for  trespass;  Tompkins  v.  Tompkins,  1  Story, 
553,  F.  C.  14,091,  holding  probate  of  State  court  not  re-examlnable; 
Williams  y.  Insurance  Co.,  3  Sumn.  275,  F.  C.  17,738,  holding  decree 
in  rem  conclusiye  as  to  right  to  salvage;  The  Ship  Fortitude,  3 
Sumn.  230,  F.  C.  4,953,  holding  decree  In  rem  conclusive  as  to  ne- 
cessity for  repairs;  Bradstreet  v.  Insurance  Co.,  3  Sumn.  605,  F.  C. 
1,793,  holding  sentence  of  foreign  court  of  admiralty  in  rem  is 
conclusive  for  collateral  purposes;  Bailey  v.  Sundberg,  43  Fed. 
82,  declaring  it  conclusive  as  to  question  of  negligence;  Bailey  v. 
Sundberg,  49  Fed.  585,  1  TJ.  S.  App.  101,  holding  decree  dismissing 
libel  for  failure  to  give  proper  notice  would  not  prevent  new  libel; 
Cucullu  V.  Orleans  Ins.  Co.,  6  Mart  (N.  S.)  (La.)  14,  holding  sentence 
of  foreign  court  of  admiralty,  conclusive  of  the  facts,  which  It 
decides;  Williams  v.  Delano,  155  Mass.  14,  28  N.  E.  1123,  holding 
pendency  of  a  libel  for  forfeiture  is  bar  to  action  against  seizor 
for  conversion;  Pinson  v.  Ivey,  1  Yerg.  350,  holding  adjudication  by 
commissioners  not  conclusive  as  to  rights  of  parties,  but  as  to 
quantity  of  land  in  warrant;  dissenting  opinion,  Hamilton  ▼.  Burum, 
8  Yerg.  3G3,  majority  holding  every  fact  necessary  to  give  court 
jurisdiction  in  summary  proceeding  must  appear  of  record  to  give 
judgment  validity;  Williams  v.  Saunders,  5  Cold.  78,  holding  for- 
eign judgment  admitting  will  to  probate  conclusive;  Schultz  v. 
Schultz,  10  Gratt.  370,  60  Am.  Dec.  341,  holding  judgment  of  Pro- 
bate Court  rejecting  will,  analogous  to  judgment  in  rem.  Cited  in 
The  Celestine,  1  Biss.  10,  F.  C.  2,541;  Bumham  v.  Webster,  1  Wood. 
&  M.  180,  F.  C.  2,179;  Lapham  v.  Almy,  13  Allen,  304,  but  the  rule 
not  particularly  applied.  See  also  note  in  75  Am.  Dec.  723,  724,  on 
jud^^-ments  in  admiralty;  also  note  to  1  Mason,  102,  F.  C.  2,163. 

Distinguished  in  Stone  v.  United  States,  167  U.  S.  185,  42  L.  130, 
17  S.  Ct.  781,  holding  acquittal  in  criminal  action  is  no  defense  to 
action  against  party  to  recover  for  timber  unlawfully  cut  from 
government  land;  Smith  v.  Averill,  7  Blatchf.  33,  F.  C.  13,007,  hold- 
ing certificate  of  reasonable  cause  no  defense,  where  property  has 
not  been  re  turned;  Webb  v.  Xickerson,  11  Or.  387,  4  Pac,  1129, 
where  there  had  been  no  adjudication  upon  the  seizure. 
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Becognition  of  foreign  State,  belongs  exclusively  to  the  govern- 
ment, and  until  it  does  so,  courts  must  consider  the  old  state  of 
things  as  existing,  p.  324. 

Cited  to  this  point,  and  this  rule  affirmed  and  applied  in  Luther 
V.  Borden,  7  How.  57,  12  L.  605,  holding  recognition  of  the  govern- 
ment of  a  State  is  conclusive  on  the  courts;  Kennett  v.  Chambers, 
14  How.  51,  14  L.  322,  holding  until  Independence  of  Texas  was 
recognized,  judiciary  was  bound  by  old  order  of  things;  White  v. 
Hart,  13  Wall.  649,  20  L.  687,  holding  recognition  by  congress  of 
State  Constitution,  binds  Judiciary;  Jones  v.  United  States,  137  U. 
S.  212,  34  L.  696,  11  S.  Ct.  83,  holding  same  as  to  who  is  sovereign 
of  a  territory;  The  Three  Friends,  166  U.  S.  57,  41  L.  916,  17  S.  Ct. 
500,  holding  people  in  statute  forbidding  aid  to  enemies  of  nation 
with  whom  we  are  at  peace,  covers  any  insurgent,  even  if  unrecog- 
nized; see  dissenting  opinion  of  same  case,  72  73,  76,  80,  41  L.  921, 
922,  923,  924,  17  S.  Ct  506,  507,  509;  Williams  v.  Insurance  Co.,  3 
Sumn.  274,  F.  C.  17,738,  holding  courts  bound  by  recognition  of  gov- 
ernment; The  Ambrose  Light,  25  Fed.  418,  declaring  that  recognition 
of  belligerency  Is  a  political  act;  United  States  v.  Trumbull,  48  Fed. 
104,  106,  106,  holding  "  status  of ''  people  is  to  be  regarded  by  the 
court  as  it  was  then  regarded  by  the  political  department;  James  G. 
Swan,  50  Fed.  Ill,  as  to  status  of  Indian  tribes  in  Behring;  The 
Itata,  56  Fed.  510,  512,  15  U.  S.  App.  1,  holding  shipping  arms  to 
insurgents  is  not  fitting  out  vessel  for  service  against  foreign  States; 
The  Three  Friends,  78  Fed.  176,  177,  178,  foreign  "  state  "  or  "  peo- 
ple "  refers  to  body  politic,  recognized  as  belligerents;  United  States 
V.  Bales  of  Cotton,  27  Fed.  Cas.  328,  holding  conditions  of  war  and 
peace  are  of  political  determination;  dissenting  opinion,  Scheible  v. 
Bacho,  41  Ala.  460,  majority  enforcing  executory  contract  based  on 
loan  of  Confederate  treasury  notes;  Kelley  v.  State,  25  Ark.  398, 
holding  Judiciary  bound  by  political  department  as  to  status  of 
a  State;  as  also  in  Central  B.  R.,  etc.,  Co.  v.  Ward,  37  Ga.  525,  to 
same  effect;  Perl^ins  v.  Rogers,  35  Ind.  156,  9  Am.  Rep.  664,  as  to 
existence  of  peace  or  war;  dissenting  opinion,  In  re  Gunn,  50  Kan. 
231,  32  Pac.  954,  majority  holding  Supreme  Court  may  review  action 
of  house  of  representatives;  dissenting  opinion.  People  v.  Dibble, 
16  N.  Y.  224,  majority  holding  entry  by  one  not  an  Indian  on 
Indian  land,  is  an  intrusion,  though  made  peaceably  with  consent 
of  the  Indian,  and  under  a  title  claimed  under  a  deed  of  cession, 
recognized  by  treaty  between  United  States  and  Indians;  Hawver 
V.  Seldenridge,  2  W.  Va.  283,  94  Am.  Dec.  539,  holding  whether 
government  of  insurgents  ever  became  a  de  facto  govemmeut  is 
for  the  determination  of  the  political  department;  Wright  v.  Overall, 
2  Cold.  341,  holding  payment  in  Confederate  money  not  a  discharge; 
Thoraburg  v.  Harris,  3  Cold.  169,  holding  note  given  for  Con- 
fedeiate  money  void. 
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Pleading. —  A  plea  need  answer  only  the  gist  of  the  action, 
p.  327. 

Cited  in  United  States  Mfg.  Ck).  v.  Stevens,  52  Mich.  334,  17  N. 
W.  935,  holding  the  form  of  action  is  determined  by  the  subject- 
matter  of  the  pleading,  and  not  by  what  the  pleader  calls  it 

Forfeiture  —  Pleading. —  After  stating  facts,  plea  should  aver 
that  the  property  thereby  became  and  was  actually  forfeited,  p.  327. 

Distinguished  in  Bishop  v.  Baisley,  28  Or.  128,  41  Pac.  939,  re- 
marlLing  that  these  technical  forms  of  pleading  are  abolished  in 
Oregon. 

Statutory  offense. —  It  is  sufficient  on  libel  in  rem,  for  forfeiture, 
if  allegation  in  plea    follows  words  of  statute,  p.  330. 

Rule  applied  in  United  States  v.  O'Sullivan,  27  Fed.  Cas.  369, 
holding  it  is  sufficient  to  describe  a  statutory  offense  in  the  words 
of  statute  creating  it,  particularly  in  case  of  misdemeanors. 

Miscellaneous  citations.— Cited  in  Osbom  v.  United  States  Bank, 

9  Wheat.  870,  6  L.  235,  as  an  instance  of  interests  of  United  States 
committed  to  agents;  United  States  v.  Parcels,  3  Ware,  77,  F.  C. 
16,512,  to  point  that  information  for  forfeiture  should  be  in  name 
of  United  States;  Bayard  v.  McLane,  3  Harr.  232,  incidentally;  Sum- 
mer v.  Clark,  29  La.  Ann.  103,  as  an  instance  of  forfeiture  of  goods; 
Lynn  v.  Gephart,  27  Md.  564,  not  in  point;  The  Fideliter,  1  Abb.  (U. 
S.)  578,  1  Sawy.  155,  F.  C.  4,755,  not  in  point;  Bootli  v.  Ableman, 
20  Wis.  Oil,  as  having  allowed  interest  on  judgment  from  date  of 
rendition;  Slaughter  House  Cases,  10  Wall.  291,  19  L.  920,  as  to' 
when  writ  acts  as  a  supersedeas;  Crawford  v.  Waterson,  5  Fla. 
474,  475,  that  trespass  is  proper  remedy  against  one  acting  under 
color  of  authority;  Day  v.  Compton,  37  N.  J.  L.  517;  Tinker  v.  Van 
Dyke,  1  Flipp.  528,  F.  C.  14,058,  point  doubtful. 

3  Wheat.  336-391,  4  L.  404,  UNITED  STATES  v.  BEVANS. 

Jurisdiction  of  State  is  coextensive  with  its  territor}',  p.  387. 

This  affirmation  of  Chief  Justice  Marshall  has  been  taken  up, 
approved  and  relied  upon  by  the  courts  in  a  great  many  subsequent 
cases,  as  tlie  citations  show:  Rhode  Island  v.  Massachusetts,  12 
Pet.  733,  9  L.  1264,  a  boundary'  dispute  between  two  States;  dissent- 
ing opinion.  Passenger  Cases,  7  How.  537,  12  L.  809,  majority  hold- 
ing State  statutes  taxing  aliens  arriving  in  their  ports,  unconstitu- 
tional; Smith  V.  Maryland,  18  How.  76,  15  L.  271,  holding  State 
may  regulate  fishing  in  soil  below  low- water  mark;  Steamboat 
Co.  V.  Chase,  16  Wall.  531,  21  L.  371,  holding  State  court  may 
maintain  action,  under  State  statute,  against  steamboat  company, 
for  death  of  person;  as  also  in  Sherlock  v.  Ailing,  93  U.  S.  104,  23 
L.  821;  Manchester  v.  Massachusetts,  139  U.  S.  261,  263,  264,  35  L. 
166,  11  S.  Ct  563,  564,  holding  State  may  protect  fish  in  bay  within 
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its  borders;  dissenting  opinion  of  Gray,  J.,  United  States  v.  Rodgers, 
150  U.  S.  277.  278,  37  L.  1081,  1082,  14  S.  Ct  120,  and  dissenting 
opinion  of  Brown,  J.,  282,  37  L.  1083,  14  S.  Ct  120,  majority  hold- 
ing Federal  courts  have  jurisdiction  of  crime  on  Detroit  river, 
without  each  State;  United  States  v.  Ames,  1  Wood.  &,  M.  84, 
F.  G.  14,441,  holding  territory  belonging  to  the  United  States  lying 
within  a  State,  but  over  which  jurisdiction  has  been  ceded  to  the 
United  States,  is  not  subject  to  laws  of  State;  Henry  Miller's  Gase, 
Brown  Adm.  157,  F.  G.  9,558,  holding  great  lakes  are  not  "  high 
seas;  "  The  Wave,  Blatchf.  &  H.  241,  F.  G.  17,207,  holding  admiralty 
has  jurisdiction  of  claims  for  salvage  upon  waters  within  ebb  and 
flow  of  tide,  and  within  a  State;  United  States  v.  Plumer,  3  Gliff. 
64,  F.  G.  16,056,  holding  indictment  averring  crime  was  committed 
within  admiralty  jurisdiction  and  out  of  jurisdiction  of  any  partic- 
ular State,  good;  Ex  parte  Ballinger,  5  Hughes,  390,  88  Fed.  783, 
piracy  not  cognizable  In  Federal  courts,  unless  without  jurisdiction 
of  State  courts;  Schooner  Wave  v.  Hyer,  2  Paine,  143,  F.  G.  17,300, 
holding  grant  to  Federal  courts  of  maritime  jurisdiction,  is  not 
exclusive  of  State  courts;  Ex  parte  Sloan,  4  Sawy.  331,  F.  G.  12,944, 
fee  of  Indian  reservation  in  United  States  does  not  give  Federal 
courts  jurisdiction  of  crime  committed  there;  United  States  v.  New 
Bedford  Bridge,  1  Wood.  &  M.  407,  408,  409,  415,  417,  427,  455,  483, 
484,  485,  F.  G.  15,867,  holding  offenses  committed  within  the  body 
of  a  country  cannot  be  punished  by  admiralty;  Ex  parte  Byers, 
32  Fed.  406,  holding  criminal  jurisdiction  of  Federal  courts  does 
not  extend  to  great  lakes;  The  Elexena,  53  Fed.  366,  declaring  that 
State  can  pass  laws  to  protect  oyster  beds;  Glty  of  Norwalk,  55  Fed. 
106,  holding  action  for  death,  under  State  statute,  may  be  enforced 
in  admiralty;  as  also  in  In  re  Humboldt  L.  M.  A.,  60  Fed.  432;  United 
States  V.  Peterson,  64  Fed.  147,  holding  federal  courts  have  no  jurisdic- 
tion of  crime  committed  on  Lake  Huron,  within  State  of  Michigan; 
Bigelow  V.  Nickerson,  70  Fed.  118,  34  U.  S.  App.  261,  holding  action 
for  death  on  waters  within  State  governed  by  State  laws;  In  re 
Kelley,  71  Fed.  547,  550,  551,  552,  holding  criminal  laws  of  United 
States  do  not  apply  to  land  ceded  to  government  by  State  for 
soldiers'  home;  Humboldt  L.  M.  A.  v.  Ghristopherson,  73  Fed.  244, 
245,  44  U.  S.  App.  434,  where  State's  boundaries  extend  three  miles 
to  sea,  her  laws  giving  action  for  death  are  operative  within  such 
boundaries;  United  States  v.  Arms  and  Ammunition,  24  Fed.  Gas. 
863,  holding  admiralty  has  jurisdiction  of  seizure  on  tide  water 
anywhere;  Galdwell  v.  State,  1  Stew.  &  Port.  377,  holding  State 
court  has  jurisdiction  of  crime  committed  on  Indian  lands;  Franklin 
V.  United  States,  1  Golo.  38,  holding  Territory  of  Colorado  "not 
under  exclusive  jurisdiction  of  United  States; "  Reynolds  v.  The 
People,  1  Golo.  180,  holding  indictment  for  selling  liquor  within 
military  reservation  good;  Savannah  v.  Georgia,  4  Ga.  41,  holding 
State  may  construct  wharves  on  navigable  streams  within  its  limits; 
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Tlalted  States  v.  Stahl,  McCahon.  211,  F.  O.  16.373,  United  States 
has  no  jurisdiction  of  crime  upon  military  reservation  in  State; 
Clay  V.  Kansas,  4  Kan.  58,  holding  State  has  jurisdiction  over 
crimes  committed  on  military  reservation;  The  Wharf  Gase,  3 
Bland  Gh.  372,  holding  State  may  mal^e  regulations  for  ports  within 
its  limits;  Commonwealth  v.  Peters,  12  Met.  302,  394,  holding  Fed- 
eral courts  have  no  jurisdiction  of  crime  on  bay  within  a  State; 
Dunham  v.  Lamphere,  3  Gray,  270,  holding  State  may  regulate 
taking  of  fish  in  the  sea  within  its  limits;  as  also  in  Commonwealth 
V.  Manchester,  152  Mass.  244,  246.  247,  23  Am.  St  Rep.  832,  834,  835. 
25  N.  E.  117,  118;  The  People  v.  Tyler,  7  Mich.  212,  219,  74  Am.  Dec. 
708,  holding  territory  of  a  State  or  nation  includes  waters  within 
its  limits;  County  of  Cherry  v.  Thacher,  32  Neb.  353,  354,  49  N.  W. 
352,  holding  government  post  trader  not  exempt  from  State  taxes; 
Dover  v.  Portsmouth  Bridge,  17  N.  H.  229,  holding  State  legislatures 
may  authorize  erection  of  bridges  over  navigable  waters  within 
its  limits;  People  v.  Godfrey,  17  Johns.  232,  holding  land  on  which 
government  fort  stands,  not  having  been  purchased.  State  has 
jurisdiction  of  crimes  done  there;  Whitford  v.  Railroad  Co.,  23  N.  Y. 
471,  holding  statute  of  State,  giving  damages  for  death,  does  not 
apply  where  Injury  was  done  In  another  State;  Mahler  v.  Trans- 
portation Co.,  35  N.  Y.  357,  holding  jurisdiction  of  State  extends 
to  waters  within  its  limits;  as  also  in  People  v.  Welch,  141  N.  Y. 
270,  271,  38  Am.  St.  Rep.  795,  36  N.  E.  329;  Dunlap  v.  Common- 
wealth, 108  Pa.  St.  613,  holding  State  has  jurisdiction  over  waters 
of  lake;  Chase  v.  Steamboat  Co.,  9  R.  I.  429,  430,  11  Am.  Rep.  279, 
holding  action  may  be  maintained  under  State  statute,  for  death 
on  bay;  In  re  O'Connor,  37  Wis.  384,  385,  19  Am.  R^p.  767,  768,  hold- 
ing State  retains  jurisdiction  over  land,  title  to  which  is  not  vested 
In  United  States. 

Cited,  arguendo,  in  Holmes  v.  Jennison,  14  Pet  617,  619,  10  L. 
620,  621.  See  also  notes  on  this  point  in  62  Am.  Dec.  238,  and  23 
Am.  St.  Rep.  838,  839,  840.  Also  cited  in  Garner's  Case,  3  Gratt. 
750. 

Distinguished,  dissenting  opinion,  Dred  Scott  v.  Sandford,  19  How. 
610,  15  L.  786.  Distinguished  in  United  States  v.  Carter,  84  Fed. 
625,  where  vessel  was  lying  in  waters  within  the  jurisdiction  of 
the  United  States. 

Admiralty. —  Congress  may  pass  all  laws  necessary  and  proper 
for  the  exercise  of  admiralty  jurisdiction,  p.  389. 

Cited  in  United  States  v.  Eckford,  6  Wall.  488,  18  L.  921,  holding 
jurisdiction  cannot  be  exercised  by  Circuit  Court,  unless  plaintiff 
can  bring  his  suit  within  some  act  of  congress;  dissenting  opinion, 
Tennessee  v.  Davis,  100  U.  S.  275,  279,  25  L.  654,  656.  majority  hold- 
ing congress  can  give  Circuit  Courts  jurisdiction  to  remove  a 
prosecution  of  an  officer  acting  under  authority  of  United  States; 
In  the  Matter  of  Barry,  136  U.  S.  608,  42  Fed.  121,  F.  O.  1.059.  34 
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L.  507,  holding  District  Court  of  United  States  has  no  power  to 
issue  writ  of  habeas  corpus  to  restore  infant,  unlawfully  detained 
by  grandparents;  Jones  v.  United  States,  137  V.  S.  212,  34  L.  695, 
11  S.  Gt  83,  holding  murder  committed  on  a  guano  island  may  be 
tried  in  Federal  courts,  under  statute;  United  States  v.  Plumer,  3 
Cliff.  55,  F.  C.  16,056,  holding  Circuit  Court  is  without  common-law 
authority  to  try  crimes;  as  also  in  United  States  v.  Durkee,  McAll. 
200,  F.  C.  15,009,  and  United  States  v.  Lewis,  13  Sawy.  533,  36  Fed. 
450,  to  the  same  effect;  United  States  v.  New  Bedford  Bridge,  1 
Wood.  &  M.  426,  432,  435,  438,  448,  F.  C.  15,867,  holding  common  law 
gives  no  Jurisdiction  to  Federal  courts;  In  re  Metzger,  17  Fed.  Cas. 
234,  holding  all  Federal  courts,  except  Supreme  Court,  receive  their 
jurisdiction  from  congress;  United  States  v.  Abbott,  24  Fed.  Cas. 
744,  holding  indictment  would  lie  under  the  statute;  United  States 
V.  Mackenzie,  26  Fed.  Cas.  1120,  holding  Federal  courts  have  no 
common-law  criminal  Jurisdiction;  United  States  v.  Mackenzie,  30 
Fed.  Cas.  1162,  holding  congress  can  provide  Ihat  crimes  committed 
on  board  a  naval  vessel,  by  persons  who  form  part  of  the  naval 
forces,  be  tried  exclusively  by  court-martial.  Cited  in  note,  5  Wheat 
115,  5  L.  48,  and  Rhode  Island  v.  Massachusetts,  12  Pet  721,  745, 
9  L.  1259,  1268. 

Distinguished  in  The  Wave,  Blatchf.  &  H.  252,  F.  O.  17,297,  hold- 
ing authorization  of  congress  not  necessary  to  jurisdiction  of 
admiralty  in  civil  causes. 

Statutes  —  EJusdem  generis.— Where  particular  words  In  statute 
are  followed  by  general  term,  the  later  is  restricted  to  cases  of  like 
nature  to  those  enumerated,  p.  390. 

Rule  applied  in  Corey  v.  Bath,  35  N.  H.  539,  construing  statute 
forbidding  play  on  Sunday. 

Admiralty  has  jurisdiction  of  crimes  committed  without  limits  of 
a  State,  pp.  388-390. 

Cited  in  dissenting  opinion.  Waring  v.  Clarke,  6  How.  481,  482,  12 
L.  245,  246,  majority  holding  subject-matter  of  contract  gives  juris- 
diction in  admiralty. 

United  States.—  Powers  of,  are  not  exclusive,  unless  expressly 
uiade  so. 

Cited  in  dissenting  opinion.  Passenger  Cases,  7  How.  555,  556.  12 
L.  816,  817,  majority  holding  State  statutes  taxing  aliens  arriving 
in  their  ports,  unconstitutional;  People  v.  Naglee,  1  Cal.  235,  52 
Am.  Dec.  315,  holding  act  licensing  foreign  miners  constitutional. 

Miscellaneous  citatlous.— Cited  in  Gedney  v.  L'Amistad,  10  Fed. 
Cas.  143,  citing  argument  of  Webster;  United  States  v.  Rhodes,  1 
Abb.  (U.  S.)  50,  F.  C.  16,151,  as  an  instance  of  constructive  power 
of  congress;  Schooner  Volunteer,  1  Sumn.  559,  F.  C.  16,991.  and 
United  States  v.  New  Bedford  Bridge,  1  Wood.  &  M.  442,  448,  453, 
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470,  478,  F.  C.  15,8C7,  citing  note  as  to  admiralty  jurisdiction; 
Houghton  V.  Page.  2  N.  H.  44,  as  to  force  of  common  law;  The  0.  F. 
Man.  Co.  v.  Rogers,  19  Ga.  421,  not  in  point 

3  Wheat.  392-409,  4  L.  418,  THE  ^OLUa 
No  citations. 

3  Wheat  409-433,  4  L.  422,  THE  ATALANTA. 

Prise.— Neutral  cargo  found  on  board  an  armed  enemy's  Tessel 
is  not  liable  to  condemnation  as  a  prize  of  war,  p.  432. 

Continued  for  further  proof  and  decree  entered,  5  Wheat  433,  5 
L.  127. 
No  citations. 

3  Wheat.  433-435,  4  L.  428.  HOUSTON  ▼.  MOORE. 

Appeal  and  error.—  Supreme  Court  has  no  appellate  jurisdiction 
by  writ  of  error  to  State  Supreme  Court,  unless  judgment  or  decree 
of  State  court  be  a  final  one,  p.  434. 

Cited  in  dissenting  opinion,  Ex  parte  Crane,  5  Pet  206,  8  L.  98, 
majority  holding  Supreme  Court  may,  by  mandamus,  command 
Circuit  Court  to  sign  bill  of  exceptions;  United  States  v.  Glrault,  11 
How.  32,  13  L.  592,  holding  that  if  decree  is  not  final,  writ  of  error 
should  be  dismissed  and  case  remanded;  MacLeod  v.  Graven,  79 
Fed.  84,  47  U.  S.  App.  573,  holding  writ  of  error  does  not  lie  from 
Judgment  not  final;  Fleming  v.  Clark,  12  Allen,  197,  no  writ  of  error 
except  from  final  decree;  as  also  in  State  y.  Batchelder,  5  Minn.  236, 
80  Am.  Dec.  414. 

Final  decree.— Judgment  reversing  that  of  inferior  court  and 
awarding  a  venire  facias  de  novo  is  not  a  final  decree,  p.  434. 

Cited  and  this  rule  applied  in  Johnson  v.  Keith,  117  U.  S.  199,  29 
L.  888,  6  S.  Ct  669,  holding  Judgment  of  reversal  in  State  court, 
containing  order  for  retrial,  is  not  a  final  judgment;  Union,  etc., 
Ins.  Co.  V.  Kirchoff,  160  U.  S.  378,  40  L.  403,  16  S.  Ct  320,  holding 
judgment  not  final,  where  case  was  remanded  for  further  Judicial 
proceeding  in  conformity  with  opinion  of  appellate  court;  Hart  v. 
Burnett,  20  Cal.  172,  holding  Judgment  of  reversal  directing  a  new 
trial  is  not  a  final  judgment;  Carter  v.  Buchana,  2  Ga.  340,  holding 
writ  of  error  does  cot  lie  for  errors  in  lower  court,  while  appeal  is 
pending;  Diolvson  v.  First  Nat  Banic,  52  Pac.  746,  holding  general 
reversal  will  not  Justify  trial  court  in  dismissing  an  intervention 
which  was  the  basis  of  the  issues  at  the  first  trial 

Denied  in  Jackson  v.  Walker,  6  Hill,  262,  holding  writ  of  error 
lies  upon  judgment  of  reversal  awarding  a  venire  de  novo. 

Costs  are  not  given  where  writ  of  error  is  dismissed  for  want  of 
Jurisdiction,  note,  p.  435. 

Rule  appiied  in  Buruham  v.  Rangeley,  2  Wood.  &  M.  421,  F.  0. 

2.177. 
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3  Wheat  43R-440,  4  L.  428,  THE  ANNB, 

Priise.-—  Capture  In  neutral  territory  is  good  as  between  the 
belligerents,  and  can  be  questioned  only  by  the  neutral  State, 
pp.  446,  447. 

Rule  applied  in  The  Florida,  101  U.  S.  42,  25  L.  899;  The  Parkhill, 
18  Fed.  Gas.  1193,  holding  no  resident  of  hostile  territory  can  sus- 
tain claim  of  restitution  for  naval  capture;  United  States  v.  One, 
etc..  Barrels,  27  Fed.  Gas.  294,  holding  alien  enemy  cannot  sue  in 
courts  of  belligerent  captors;  Perkins  y.  Rogers,  35  Ind.  145,  9  Am. 
Rep.  655,  holding  alien  enemy  cannot  sue  in  courts  of  belligerent 
power.  Gited  in  United  States  v.  Wren.  28  Fed.  Gas.  788,  but  not 
decided. 

Prise.— Gaptors  are  competent  witnesses  upon  an  order  for  fur- 
ther proof  in  prize  cases,  p.  444. 

Prize.-rThe  right  to  protest  against  capture  in  neutral  territory 
is  lost  by  the  captured  when  they  have  first  commenced  the  hostile 
act,  p.  447. 

Consul  is  a  mere  commercial  agent,  and  unless  expressly  author- 
ized, is  not  invested  with  a  diplomatic  character,  p.  445. 

Gited  in  In  re  Balz,  135  U.  S.  424,  34  L.  229,  10  S.  Gt  860,  holding 
consul  general  not  privileged  from  immunity  of  suit;  Ship  Adolph 
and  Gargo,  1  Curt  89,  F.  G.  86,  holding  foreign  consul  can  petition 
to  have  proceeds  of  sale  of  property  libelled  paid  into  registry, 
where  his  countrymen  are  interested;  In  re  lasigi,  79  Fed.  752,  hold- 
ing consul  not  exempt  from  criminal  prosecution;  Seldel  v.  Peschaw, 
27  N.  J.  li.  429,  holding  consul  has  authority  to  administer  an  oath. 
Git6d  in  United  States  v.  Wong  Kim  Ark,  169  U.  S.  679,  42  L.  901. 
18  S.  Gt  468,  as  to  distinction  between  minister  and  consul. 

3  Wheat  449-453,  4  L.  432,  BROWN  v.  JAGKSON. 

Deed  executed  after,  but  recorded  before  another,  takes  priority, 
p.  452. 

Gited  in  Tucker  v.  Harris,  13  6a.  6,  68  Am.  Dec.  490,  holding 
rule  applicable  to  purchaser  at  administrator's  sale. 

Deed  conveying  "right,  title,  and  interest,"  passes  only  an  ex- 
isting interest  and  does  not  take  precedence  over  a  prior  unrecorded 
deed  for  the  same,  p.  452. 

The  following  citing  cases  affirm  and  apply  this  principle:  Han- 
Hck  ▼.  Patrick,  119  U.  S.  176,  30  L.  406,  7  S.  Gt  157.  holding 
covenant  of  general  warranty  does  not  estop  grantor  from  asserting 
subsequently  acquired  title;  Ashcroft  v.  Walworth,  1  Holmes,  155, 
F.  G.  580,  holding  same  as  to  assignment  of  patent;  dissenting 
opinion.  United  States  v.  Galifornla  &  O.  L.  Go.,  49  Fed.  504,  7  U. 
S.  App.  128,  majority  holding  that  under  deed,  not  a  mere  quit- 
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claim,  grantee  could  rely  upon  plea  of  Innocent  purchaser;  Mc- 
Olaskey  v.  Barr,  50  Fed.  718,  holding  quitclaim  deed  conveying 
interest  in  litigation,  did  convey  an  interest  derived  from  an  ex- 
traneous devise;  Bagley  V.  Fletcher,  44  Ark.  160,  quitclaim  deed 
passes  all  of  grantor's  interest;  Allison  v.  Thomas,  72  Cal.  564,  1 
Am.  St.  Rep.  90,  14  Pac.  310,  holding  grantee  of  quitclaim  deeil 
takes  grantor's  interest  subject  to  equities;  Gress  v.  Evans,  1  Dak. 
Tr.  384,  46  N.  W.  1134,  that  grantee  of  quitclaim  deed  cannot  be 
regarded  as  a  bona  fide  purchaser,  without  notice;  Doe  v.  Reed, 
4  Scam.  121,  122,  38  Am.  Dec.  127,  128,  holding  quitclaim,  does 
not  operate  on  land  previously  conveyed;  Butterfield  v.  Smith,  11 
111.  487,  holding  quitclaim  deed  conveys  eflPectually  grantor's  interest, 
but  grantee  is  bound  by  its  limitations;  Hamilton  v.  Doolittle,  37 
111.  483,  holding  quitclaim  deed  does  not  pass  lands  embraced  in 
prior  unrecorded  deed;  Rogers  v.  Chase,  89  Iowa,  474,  56  N.  W.  539. 
holding  deed  was  in  effect  a  quitclaim  deed  and  passed  only  such 
interest  as  grantor  had;  Ballard  v.  Child,  46  Me.  154,  holding  grantor 
not  liable  on  covenants,  though  he  had  previously  conveyed,  where 
he  grants  his  "  right,  title,  and  interest; "  Blanchard  y.  Brooks,  12 
Pick.  67,  holding  warranty  did  not  estop  grantor  from  claiming 
contingent  interest;  Wight  v.  Shaw,  5  Cush.  64,  holding  quitclaim 
did  not  pass  interest  subsequently  acquired  by  death  of  tenants 
in  common;  Jackson  v.  Allen,  120  Mass.  79,  holding  patentee,  not 
describing  himself  as  inventor,  in  action  for  damages,  is  not  es- 
topped to  show  patent  invalid;  Woodward  v.  Sartwell,  129  Mass.  217, 
declaring  an  unrecorded  reconveyance  to  grantor  not  good  against 
creditor  without  notice;  Fitzgerald  v.  Libby,  142  Mass.  239,  7  N.  E. 
919,  holding  mortgage  did  not  pass  lands  previously  conveyed  by 
unrecorded  deed;  Hope  v.  Stone,  10  Minn.  152,  holding  r'^corded 
quitclaim  deed  will  not  affect  a  previous  unrecorded  deed;  Bogy  v. 
Shoab,  13  Mo.  380,  bolding  quitclaim  deed  will  not  pass  title  subse- 
quently acquired  by  grantor;  as  also  in  Valle  v.  Clemens,  18  Mo. 
490,  where  deed  contains  words  "  in  possession  and  in  expec- 
tancy;" McCamant  v.  Patterson,  39  Mo.  Ill,  holding  where  grantor 
had  no  Interest,  nothing  passed;  Rldgeway  v.  HolUday,  59  Mo.  455, 
holding  grantee  of  quitclaim  deed  not  a  bona  fide  purchaser;  Mann 
.  Best,  62  Mo.  497,  holding  purchaser  by  quitclaim  takes  subject 
to  equities;  Ford  v.  Unity  Church  Society,  120  Mo.  509,  41  Am.  St. 
Rep.  717,  25  S.  W.  397,  holding  a  recorded  deed  by  one  without 
title,  but  afterwards  acquiring  it  by  recorded  deed,  is  not  construc- 
tive notice  to  subsequent  bona  fide  purchaser;  White  v.  Brocaw, 
14  Ohio  St  344,  holding  deed  conveying  "  right,  title  and  interest" 
containing  general  warranty,  does  not  extend  to  an  after-acquired 
title;  American  Mort.  Co.  v.  Hutchinson,  19  Or.  343,  24  Pac.  518, 
holding  grantee  of  quitclaim  deed  not  a  bona  fide  purchaser; 
Rosenbaum  v.  Foss,  7  S.  Dak.  91.  63  N.  W.  540,  second  chattel  mort- 
gage of  all  his  "  right,  title  and  interest,"  was  not  of  same  rights 
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previously  mortgaged;  Burleson  y.  Burleson,  28  Tex.  414,  holding 
when  deed  conveys  grantor's  Interest,  parol  evidence  admissible 
to  prove  what  that  Interest  is;  Cummings  v.  Dearborn,  56  Vt.  443, 
holding  deed  there  to  be  a  quitclaim  deed.  See  valuable  note  In 
25  Am.  Dec.  1G5,  on  effect  of  quitclaim  deed  on  prior  unrecorded 
deed.  Cited  In  discussion,  obiter,  in  Ellison  v.  Torpln,  44  W.  Ya. 
432,  446. 

Distinguished  in  Harpham  v.  Little,  59  111.  512,  holding  decree 
passes  entire  title  without  regard  to  prior  unrecorded  deed. 

3  Wheat.  454-519,  4  L.  433,  EVANS  v.  EATON. 

Pleading. —  In  patent  cases  defendant  may  plead  specially  with- 
out notice,  matter  which  could  be  offered  under  general  issue  only 
with  notice,  p.  504. 

Rule  applied  in  Day  v.  New  England  Gar  Spring  Co.,  3  Blatchf. 
181,  F.  C.  3,687,  refusing  to  strike  out  special  pleas;  Read  v.  Miller, 
2  Biss'.  16,  F.  C.  11,610,  holding  defendant  cannot  specially  plead 
the  same  matter  set  up  under  general  issue;  Hubbell  v.  Deland,  11 
BisB.  386,  14  Fed.  473,  474,  holding  invalidity  of  reissue  proper 
matter  for  special  plea;  Cottier  v.  Stimson,  9  Sawy.  438,  18  Fed. 
691,  holding  special  pleas  may  be  pleaded  with  the  general  issue; 
Brickell  v.  Hartford,  57  Fed.  217,  holding  although  general  issue 
has  been  pleaded,  a  special  plea  that  It  is  not  an  invention  is  good. 

Patents.— Evidence  that  persons  whose  prior  use  defendant  had 
given  evidence  of,  had  bought  license  from  patentee,  is  admissible 
though  of  little  weight,  p.  505. 

Cited  in  Adams  v.  Smith,  2  N.  H.  388,  holding  possession  of  de- 
fendant and  his  subleasing,  furnish  presumptive  evidence  of  an 
assignment. 

Patent. —  Query,  whether  under  general  patent  law  improve- 
ments on  different  machines  can  be  comprehended  in  same  patent 
so  as  to  give  right  to  exclusive  use  of  the  several  machines  sepa- 
rately and  in  combination,  p.  506. 

Cited  In  Emerson  v.  Hogg,  2  Blatchf.  7,  F.  C.  4,440,  holding  sepa- 
rate machines  may  be  embraced  in  one  patent;  Barrett  v.  Hall,  1 
Mason,  475,  F.  C.  1,047,  holding  one  patent  cannot  embrace  an  exclu- 
sive right  in  the  combination  and  In  each  of  the  machines;  Wyeth 
V.  Stone,  1  Story,  288,  F.  C.  18,107,  holding  a  single  patent  cannot 
be  taken  for  two  distinct  machines  not  conducing  to  a  common 
object;  Pettlbone  v.  Derringer,  4  Wash.  217,  F.  C.  11,043,  holding 
patent  extends  to  auger  described  in  specification  and  not  to  the 
method  of  using  it;  The  Fire  Extinguisher  Case,  21  Fed.  44,  holding 
the  several  claims  could  be  combined  in  one  patent;  Sessions  v. 
Romadka,  21  Fed.  132,  holding  unconnected  inventions  cannot  be 
embraced  under  one  patent;  Wilkins,  etc.,  Co.  t^  W'ebb,  89  Fed. 
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985,  986,  989,  holding  wrongful  use  of  part  of  Invention  constitutes 
Infringement;  Olcott  v.  Hawkins,  18  Fed.  Cas.  640,  where  patent 
is  of  a  combination,  patentee  not  entitled  to  remedy  unless  com- 
bination is  violated;  Parham  v.  Amer.  Buttonhole,  etc.,  18  Fed. 
Cas.  1099,  holding  if  description  indicates  method  of  use,  a  claim  for 
a  combination  part  of  the  mechanical  elements  of  operation  is  good; 
Steams  v.  Barrett,  1  Pick.  448,  11  Am.  Dec.  225,  if  existing  patent 
is  void,  separate  patents  for  each  machine  may  be  procured. 

Patents  construed  liberally  so  as  to  give  to  the  grant  its  full  effect, 
p.  512. 

Cited  as  sustaining  this  proposition  in  Goodyear  ▼.  Providence 
Rubber  Co.,  2  Cliff.  373,  F.  0.  5,683,  and  Carew  v.  Boston  Elastic 
Fabric  Co.,  3  Cliff.  364,  F.  C.  2,397,  holding  couijt  will  so  construe 
patent  as  to  render  it  available  for  the  purpose  for  which  it  was 
granted;  Burke  v.  Partridge,  58  N.  H.  351,  holding  that  the  nature 
and  scope  of  a  patented  invention  are  to  be  ascertained  from  the 
entire  instrument 

Congress. —  Courts  can  never  presume  congress  to  have  decided 
question  of  patent  rights  in  a  general  act,  the  words  of  which  do 
not  render  such  construction  unavoidable,  p.  513. 

Cited  in  Campbell's  Case,  2  Bland  Ch.  232,  20  Am.  Dec.  373, 
holding  general  assembly  can  exercise  no  arbitrary  power  over  the 
rights  or  property  of  an  individual. 

Patent — If  thing  had  been  in  use  previously,  patent  is  void, 
whether  patentee  had  knowledge  or  not,  p.  514. 

Cited  in  Whitney  v.  Emmett,  1  Bald.  309,  F.  0.  17,585,  holding 
this  prior  use  relates  to  time  of  application;  Thomas  v.  Weeks.  2 
Paine,  100,  F.  C.  13,914,  holding  if  idea  of  principle  was  suggested 
by  another,  applicant  cannot  claim  to  be  the  sole  inventor;  Reed  v. 
Cutter,  1  Story,  597,  F.  C.  11,645,  holding  applicant  must  be  the 
first  inventor;  Holliday  v.  Rheem,  18  Pa.  St  469,  57  Am.  Dec.  629, 
if  anything  be  included  in  the  patent  which  is  not  new,  it  is  void. 
Cited,  arguendo,  in  Hyatt  v.  Twomey,  1  Dev.  &  B.  Eq.  317. 

Distinguished  in  Holden  v.  Curtis,  2  N.  H.  64,  holding  patent  is 
not  void  because  elementary  principles  were  in  prior  use. 

Patents. —  Grant  of  exclusive  use  of  an  improvement  in  a  ma- 
chine grants  both  improvement  and  machine,  p.  517. 

Cited,  but  without  particular  application.  In  Whitney  v.  Emmett, 
Bald.  312,  314,  F.  C.  17,586.  ' 

Patents. —  A  special  act  of  congress  for  the  relief  of  O.  E.  is  to  be 
deemed  engrafted  on  the  general  law  as  to  patents,  p.  515. 

Cited  in  Bloomer  v.  McQuewan,  14  How.  548,  550,  14  L.  537,  hold- 
ing a  special  act  of  congress  extending  time  of  patentee  must  be 
considered  as  engrafted  on  the  general  law;  dissenting  opinion,  561, 
14  L.  542. 
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Distinguished  In  Fire  Extinguisher  Mfg.  Go.  ▼.  Graham,  16  Fed. 
552,  holding  a  special  law  extending  a  patent  is  not  engrafted  on  the 
general  law  for  the  purpose  of  changing  the  rights  conferred  by 
congress  by  it,  or  of  enlarging  or  restricting  its  import 

Patent. —  One  claiming  improvement  on  machine  must  show  its 
extent  in  an  intelligent  manner,  p.  518. 

Rule  applied  in  Evans  y.  Hettlch,  7  Wheat  469,  462,  463,  464,  465, 
5  L.  498,  499,  refusing  to  support  patent  for  an  improvement;  Hogg 
V.  Emerson,  6  How.  484,  12  L.  525,  holding  patent  for  improvement 
to  be  sufQciently  clear  and  certain;  Evans  y.  Hettick,  3  Wash.  425, 
427,  429,  430,  431,  F.  0.  4,562,  even  where  he  is  also  inventor  of  the 
machine  Itself;  Evans  v.  Eaton,  3  Wash.  449,  455,  F.  O.  4,560,  hold- 
ing nature  of  improvement  must  be  stated  in  the  specification; 
Hovey  v.  Stevens,  3  Wood.  &  M.  27,  F.  C.  6,746,  and  Tyler  v.  Deval, 
24  Fed.  Cas.  464,  to  same  effect  as  principal  case;  Cross  y.  Huntley, 
13  Wend.  386,  holding  defect  in  description  avoids  note  given  for 
patent  Cited  approvingly  in  Whitney  y.  Emmett,  Bald.  322,  F.  C. 
17,585. 

Miscellaneous.—  Cited  in  Evans  v.  Eaton,  7  Wheat  424,  6  L.  489; 
Bvans  y.  Hettick,  3  Wash.  413,  F.  0.  4,562;  The  Fire  Extinguisher 
Case,  21  Fed.  42,  43,  as  an  instance  of  special  act  of  congress 
for  relief  of  inventor;  Pruseux  v.  Welch,  20  Fed.  Cas.  26;  Morris 
Y.  Sargent  18  Iowa,  105,  and  Blanchard  v.  Sprague,  2  Story,  171^  8 
Sumn.  541,  F.  C.  1,518,  apparently  not  in  point 

8  Wheat  520-528,  4  L.  449,  LENOX  ▼.  PROUT. 

Indorser  duly  notified  of  the  default  of  the  maker  Is  not  dis- 
charged by  holder's  omission  to  issue  execution  against  maker, 
p.  525. 

Cited  in  dissenting  opinion,  Toomer  y.  Dlckerson,  37  Ga.  452, 
majority  holding  failure  of  creditor  to  record  mortgage  discharges 
surety;  Naylor  v.  Moody,  3  Blackf.  (Ind.)  95,  holding  mere  delay  of 
creditor  to  proceed  does  not  discharge  surety;  Page  v.  Webster,  15 
Me.  256,  33  Am.  Dec.  611,  holding  Indorser  not  discharged  by 
neglect  of  holder  to  commence  suit  at  his  request;  Clagett  v. 
Salmon,  5  GUI  &  J.  327,  affirming  3  Bland  Ch.  174,  holding,  if 
creditor  increases  risk  of  surety,  he  is  discharged;  as  also  Watklns 
V.  Worthlngton,  2  Bland  Ch.  529,  531,  to  same  effect;  Freaner  v. 
Tingling,  37  Md.  500,  holding  neglect  of  mortgagee  to  possess  him- 
self of  goods  embraced  in  mortgage  does  not  discharge  surety; 
Warner  v.  Beardsley,  8  Wend.  198,  holding  to  discharge  surety 
because  of  omission  of  creditor  to  sue,  principal  must  have  been 
solvent  at  time  of  request  to  sue. 

Negotiable  paper. —  Surety,  after  Judgment  becomes  a  principal 
debtor,  p.  526. 

Cited  in  Ross  v.  Jones,  22  Wall.  593,  22  L.  735,  holding  indorser 
of  promissory   note  not  a   '*  person   bound   as   security  *'   within 
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statute;  Flnd'ay  v.  Bank,  2  McLean,  53,  F.  C.  4,791,  holding  Judgment 
merges  relation  of  principal  and  surety;  as  also  In  King  y.  Thomp- 
son, 3  Cr.  C.  C.  147,  F.  C.  7,807;  McNutt  v.  Wilcox,  1  Freem.  Ch. 
118,  holding  after  holder  has  fixed  accommodation  indorser  with 
notice  and  proceeded  against  him  to  Judgment,  he  becomes  a  prin- 
cipal; La  Farge  v.  Herter,  3  Den.  159,  holding  after  creditor  recov- 
ers Judgment  against  principal  and  surety,  they  are  both  principal 
debtors;  Marshall  y.  Aiken,  25  Yt  335,  holding  after  Judgment  no 
defense  growing  out  of  relation  of  principal  and  surety  existing 
prior  to  Judgment  may  be  set  up.  Cited  but  not  necessary  to  deci- 
sion in  Creath  y.  Sims,  5  How.  206,  12  L.  118;  Mason  y.  Jones,  16 
Fed.  Cas.  1043,  and  Commonwealth  y.  Haas,  16  S.  &  R.  252.  Cited 
in  In  re  Goodwin,  5  Dill.  142,  F.  C.  5,549,  as  the  nearest  approach 
to  deciding  whether  an  accommodation  maker  is  a  principal  debtor. 
Cited,  arguendo,  in  Bank  v.  Good,  21  W.  Va.  467. 

Distinguished  in  In  re  Kitzinger,  19  Bank.  Reg.  152,  14  Fed.  Cas. 
711;  Carpenter  v.  Devon,  6  Ala.  723;  Davis  v.  Mikell,  1  Freem.  Ch. 
570;  Western  R.  Bank  v.  Bank,  11  Ohio,  448,  38  Am.  Dec.  740,  and 
Rice  V.  Morton,  19  Mo.  285,  holding  relation  of  principal  and  surety 
continues  after  Judgment;  Delaplaine  v.  Hitchcock,  4  Edw.  Ch?  329, 
holding  after  judgment  surety's  right  of  subrogation  continues. 
Denied  in  Manuf.  &  M.  B.  v.  Bank,  7  Watts  &  S.  342,  42  Am.  Dec. 
243,  244,  holding  agreement  for  the  extension  of  time  of  payment 
of  a  promissory  note  made  by  the  holder  after  Judgment  had 
been  recovered  against  the  maker  and  indorser,  discharges  the 
judgment  against  the  latter;  Beebe  y.  Bank,  7  Watts  &  S.  376,  hold- 
ing Judgment  does  not  make  indorser  a  principaL 

Negotiable  paper. —  By  Maryland  statute  indorser  can  pay  note 
and  be  subrogated  to  rights  of  holder,  p.  526. 

Cited  in  Cheever  v.  Mirrick,  2  N.  H.  378,  holding  if  attorney  take 
sheriff's  note  for  amount  of  execution  without  agreeing  it  shall  be 
payment,  creditor  can  still  cause  debtor  to  be. taken  on  an  alias 
execution;  Ward  v.  Tyler,  52  Pa.  St.  398,  holding  indorser  paying 
note  is  entitled  to  subrogation  to  Judgment  against  maker. 

Equity  —  Pleading.— Answer  of  defendant,  uncontradicted,  ifl 
conclusive  proof  against  the  complainant,  p.  527. 

Cited  in  Tilghman  v.  Tilghman,  Bald.  491,  495,  F.  C.  14,445,  hold- 
ing party  must  rely  on  case  stated  in  his  bill  or  answer;  Clark  y. 
Hackett,  1  Cliff.  278,  F.  C.  2,823,  holding  answer  denying  bill  can 
only  be  overcome  by  testimony  of  two  witnesses,  or  of  one  witness 
and  corroborating  circumstances;  as  also  in  Cummins  v.  Harrell, 
0  Ark.  315;  Ruckersville  Bank  v.  Hemphill,  7  Ga.  412,  no  decree  can 
be  rendered  in  favor  of  complainant,  where  only  bill  and  answer 
denying  it  are  submitted;  Brown  v.  Welch,  18  III.  346,  68  Am.  Dec. 
550,  holding  answer  setting  up  matter  not  in  bill  is  not  evidence 
against  plaintlfi:;  Price  y.  Tyson,  3  Bland  Qh.  406,  22  Am.  Dec.  291, 
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•even  if  party  be  Incompetent  to  testify  to  the  facts  as  a  witness; 
Neale  v.  Hagrthrop,  3  Bland  Ch.  567,  holding  answer  conclusive  so 
far  as  responsive  to  the  bill;  Martin  y.  Martin,  13  Mo.  64,  holding 
denial  in  answer  must  be  taken  as  true  unless  controverted  by  two 
witnesses,  or  one  and  corroborating  circumstances;  Heatherly  y. 
Hadley,  4  Or.  19,  declaring  that  proof  and  bill  must  conform;  Wise 
V.  Lamb,  9  Gratt.  300,  holding  answer  denying  bill,  not  being  con- 
troverted, the  injunction  should  be  dismissed;  Boone  v.  Chiles,  10 
Pet.  209,  211,  9  L.  399,  400,  holding  allegata  and  probata  must 
correspond. 

Distinguished  in  Byers  y.  Fowler,  12  Ark.  286,  288,  54  Am.  Dec. 
287,  289,  holding  answer  not  responsive,  is  not  evidence  against 
plaintiff. 

Miscellaneous.— Cited  incidentally  in  Clark  y.  Schwing,  1  Dana 
<Ky.),  337. 

3  Wheat  629-540,  4  L.  452,  BURTON  y.  WILLIAMS. 

State  grants. —  State  cannot  issue  grants  for  lands  within  another 
Btate  upon  entries  made  before  cession  of  this  territory,  pp.  539,  540. 

Rule  applied  in  Moss  v.  Glbbs,  10  Heisk.  287,  holding  such  grant 
a  nullity. 

Miscellaneous  citations.— Cited  in  Pollard  y.  Kibbe,  14  Pet  413, 
10  L.  519,  as  having  construed  compact  between  States  so  as  to 
carry  out  the  intention  of  the  parties;  Rhode  Island  v.  Massachu- 
setts, 12  Pet.  725,  745,  9  L.  1261,  1268,  that  the  construction  of  a 
compact  is  a  Judicial  question. 

3  Wheat.  541-545,  4  L.  454,  MURRAY  y.  BAKER. 

Statute  of  limitations. —  "  Beyond  seas  "  is  equivalent  to  without 
limits  of  the  State,  p.  545. 

Rule  applied  in  Shelby  v.  Guy,  11  Wheat  366;  Smith  v.  Bond. 
8  Ala.  390,  holding  party  must  have  been  within  Jurisdiction  of 
State  during  the  entire  period;  Hatch  y.  Spofford,  24  Conn.  441, 
holding  exception,  "  party  without  State,"  applies  where  cause 
arose  in  another  State,  within  which  both  parties  were  residing; 
Keech  v.  Bnrlquez,  28  Fla.  610,  10  So.  92,  holding  exception  inures 
to  foreigners  constantly  abroad,  as  well  as  residents  temporarily 
absent;  Denham  v.  HoUman,  26  Ga.  192,  71  Am.  Dec.  202,  holding 
**  beyond  the  seas  "  means  without  the  State;  Stephenson  v.  Wait,  8 
Blackf.  (Ind.)  514,  46  Am.  Dec.  495,  construing  phrase  the  same, 
notwithstanding  a  statute  passed  while  suit  was  pending  defines 
such  words  as  beyond  the  Jurisdiction  of  Federal  courts;  Paine  v. 
Drew,  44  N.  H.  314.  and  Estis  v.  Rawlins,  5  How.  (Miss.)  266. 
holding  exception  applies  to  persons  who  have  never  been  In  the 
State;  Galusha  v.  Cobleigh,  13  N.  H.  86,  holding  "beyond  sea"  . 
means  without  the  limits  of  the  State;  Richardson  v.  Richardson,  6 
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Ohio,  126,  25  Am.  Dec.  746,  holding  "  beyond  seas  "  Is  equivalent  to 
beyond  the  State;  as  also  in  West  y.  Plckesimer,  7  Ohio  (2  pt.) 
235,  and  Forbe  y.  Foot,  2  McCord,  333,  13  Am.  Dec.  733,  to  same 
effect;  dissenting  opinion,  Snoddy  v.  Gage,  5  Tex.  117,  majority  hold- 
ing where  debt  is  contracted  in  another  country  by  person  after 
coming  to  this  State,  statute  is  not  suspended  until  his  arrival.  Cited 
in  Green  v.  Neal,  6  Pet.  300,  8  L.  406,  but  following  State  court's 
construction  of  statute;  as  also  in  Davie  v.  Briggs,  97  U.  S.  637, 
638,  24  L.  1089,  1090,  reviewing  authorities;  Minnesota  v.  Johnson, 
12  Minn.  479,  93  Am.  Dec.  244,  collecting  authorities  but  not  decid- 
ing point;  Ward  v.  Hallam,  1  Yeates,  331.  See  also  the  following 
valuable  notes  on  the  point,  13  Am.  Dec.  733,  71  Am.  Dec.  204,  83 
Am.  Dec.  645. 

Cited  as  an  instance  of  case  where  intent  controlled  language 
of  statute  in  following  cases  construing  various  statutes:  United 
States  V.  Dustln,  25  Fed.  Cas.  949;  Institute  v.  Henderson,  18  Colo. 
105;  Shellabarger  v.  Comrs.,  50  Kan.  141,  32  Pac.  133;  Gray  v. 
Comrs.,  83  Me.  436,  22  AtL  377;  In  re  Railroad  €om.,  87  Me.  254; 
Wadsworth  v.  Marshall,  88  Me.  269.  34  AtL  31,  and  Taylor  v.  Taylor, 
10  Minn.  120. 

Distinguished  in  Campbell  v.  Rankin,  11  Me.  106,  construing 
phrase  "beyond  sea"  in  penal  act  forbidding  transportation  of 
minors  to  mecn  to  some  foreign  port  Denied  in  Earle  v.  McDowell, 
1  Dev.  17,  and  State  v.  Harris,  71  N.  C.  176,  holding  residence  in 
another  State  is  not  "  beyond  the  seas; "  as  also  in  Thurston  v. 
Fisher,  9  Serg.  &  R.  202,  and  Pike  v.  Greene,  1  Yerg.  468. 

3  Wheat.  546-5G3,  THE  AMIABLE  NANCY. 

Admiralty  Jurisdiction. —  District  Courts  have  Jurisdiction  of 
question  of  prize  independent  of  act  of  1812,  p.  558. 

Cited  in  Pieces  of  Mahogany,  2  Low.  324,  F.  C.  4,845,  holding 
admiralty  has  Jurisdiction  over  goods  wrongfully  taken  at  sea  in 
whosoever' 8  possession  they  may  be,  and  owner  may  bring  action 
in  rem;  Hallett  v.  Lamoth,  3  Murph.  (N.  C.)  297,  admiralty  has  ex- 
clusive Jurisdiction  of  prize  cases. 

Exemplary  damages. —  Actual  wrongdoers  in  marine  trespass  are 
responsible  for,  but  not  absent  owners,  p.  558. 

Rule  applied  in  Barry  v.  Edmunds,  116  U.  S.  563,  29  L.  733,  6 
S.  Ct.  508,  holding  exemplary  damages  may  be  awarded  in  malicious 
trespass;  Lake  Shore,  etc.,  Ry.  v.  Prentice,  147  U.  S.  107,  108.  37 
L.  108,  13  S.  Ct  2G3,  refusing  to  give  exemplary  damages  against 
railroad  when  conductor,  without  authority,  wantonly  arrested 
passenger;  Ralston  v.  The  State  Rights,  Crabbe,  48,  F.  C.  11,540, 
holding  in  case  of  malicious  collision  exemplary  damages  may  be 
given;  McGuIre  v.  Steamship  Golden  Gate,  McAU.  109,  F.  C.  8,8U5, 
holding  owners  of  ship  not  subject  to  punitive  damages,  being 
innocent  of  participation  In  the  tort;  Lienkauf  y.  Morris,  66  Ala. 
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416,  holding  Indemnitors  not  liable  for  exemplary  damages  for 
unauthorized  and  wanton  execution  of  levy;  Wardrobe  y.  Cal.  Stage 
Co.,  7  Gal.  120,  68  Am.  Dec.  232,  holding  principal  not  liable  for 
exemplary  damages  when  his  servant  was  driving;  Warner  v.  South- 
ern Pac.  Oo.,  113  Cal.  115,  45  Pac.  190,  holding  railroad  company 
not  liable  for  exemplary  damages  for  malicious  act  of  conductor; 
Grund  v.  Tan  Yleck,  69  111.  481,  where  person  becomes  liable  only 
through  subsequent  ratification,  he  is  not  liable  for  vindictive  dam- 
ages; Black  V.  Railroad  Co.,  10  La.  Ann.  39,  holding  parent  cannot 
recover  vindictive  damages  for  injury  to  child;  Rouse  v.  Metr.  St  Ry. 
Co.,  41  Mo.  App.  308,  holding  carrier  not  liable  for  exemplary  dam- 
ages for  injury  done  by  conductor  without  being  authorized;  Sin- 
clair V.  Tarbox,  2  N.  H.  137,  allowing  only  actual  damage  where 
wrongdoer  w^as  not  actuated  by  any  bad  motive;  Taylor  v.  Church, 
8  N.  Y.-  463,  holding  jury  may  give  vindictive  damages  in  libel 
cases;  dissenting  opinion,  Atlantic  &  O.  W.  Ry.  Co.  v.  Dunn,  19  Ohio 
St  503,  majority  holding  corporation  liable  for  punitive  damages  for 
acts  of  servant,  where  natural  persons  acting  for  themselves  would 
be  so  liable;  Hays  v.  Railroad  Co.,  46  Tex.  282,  holding  exemplary 
damages  will  be  allowed  against  railroad  company  only  if  it  is  guilty 
of  malice  or  oppression;  Pegram  v.  Storty,  31  W.  Va.  245,  6  S.  B. 
498,  holding  wife  in  action  for  sale  of  liquor  to  husband  cannot 
recover  exemplary  damages;  Mayer  v.  Frobe,  40  W.  Va.  250,  22  S.  B. 
59,  overruling  above  case  and  holding  In  malicious  torts  exemplary 
damages  may  be  recovered.  See  valuable  notes  in  62  Am.  Dec. 
385,  and  2  Am.  Rep.  54,  on  this  subject,  collecting  authorities. 

Distinguished  in  Hopkins  v.  Railroad  Co.,  36  N.  H.  19,  72  Am. 
Dec.  293,  holding  Jury  may  give  exemplary  damages  for  injury 
caused  by  gross  carelessness  in  the  management  of  trains;  Palmer 
V.  Railroad  Co.,  3  S.  0.  599,  16  Am.  Rep.  761,  holding  corporation 
liable  for  exemplary  damages  for  misconduct  of  agent;  Lombard  v. 
Batchelder,  58  Yt  560,  5  Atl.  512,  allowing  exemplary  damages 
against  husband  for  malicious  trespass  of  wife,  though  he  was 
without  blame. 

Privateers. —  Owners  of  privateers  are  liable  for  acts  of  crew  in 
plundering  neutral  vessels,  p.  559. 

Cited  in  The  Albany,  44  Fed.  435,  holding  owners  of  tug  for  goods 
embezzled  by  officers  and  crew;  Mendell  ▼.  The  Martin  White,  17> 
Fed.  Cas.  3,  holding  admiralty  has  Jurisdiction  of  suit  in  rem  for 
damages  for  injuries  caused  by  collision;  The  Mulhouse,  17  Fed. 
Cas.  967,  holding  owner  of  salvor  vessel  liable  for  losses  caused  by 
his  crew;  Price  v.  Thornton,  10  Mo.  138,  holding  owner  of  steam- 
boat is  liable  for  slave  lost  by  captain. 

» 

Marine  tort.— Damages  is  prime  cost  or  value  of  property  lost 
and  in  case  of  injury  the  diminution  in  value,  by  reason  of  injury, 
with  interest  thereon,  p.  560. 

Cited  in  Pacific  Ins.  Co.  v.  Conrad,  1  Bald.  144,  F.  0.  10,647, 
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allowing  yalue  of  goods,  with  Interest  from  time  of  taking,  to  holder 
of  goods  under  respondentia  bond,  against  person  taking  them  un- 
lawfully; The  Mary  J.  Vaughn,  etc.,  2  Ben.  50,  P.  C.  9,217,  holding^ 
measure  of  damages  for  loss  of  cargo  in  collision  to  be  value  at 
time  and  place  of  shipment;  The  Steamship  Aleppo,  7  Ben.  127, 
F.  C.  158,  allowing  also  charges  and  insurance;  Boston  Manuf.  Ck>. 
v.  Fiske,  2  Mason,  122,  F.  O.  1,681,  holding  Jury  may,  in  case  for 
infringing  a  patent,  allow  counsel  fees  as  "  actual  damage; "  The 
Steamboat  New  Jersey,  Olcott,  446,  F.  C.  10,162,  holding  in  case  of 
total  loss  in  collision,  damages  is  market  value  at  that  time;  Pope 
V.  Nickerson,  3  Story,  474,  F.  O.  11,274,  holding  liability  of  owner 
for  tort  of  master  is  limited  to  value  of  vessel  and  freight;  Dyer 
V.  Navigation  Co.,  14  Blatchf.  489,  F.  C.  4,225,  holding  where  cargo 
has  no  fixed  value  at  place  of  shipment,  the  value  at  nearest  export 
market  is  to  be  used  as  a  basis;  McAlpin  v.  Lee,  12  Conn.  133,  30' 
Am.  Dec.  610,  allowing  difference  between  contract  price  and 
value  of  property  sold.  Approved  in  The  Harriet  New  Hall,  3  Ware, 
107,  F.  C.  6,102. 

Distinguished  In  Switzer  v.  Connett,  11  Mo.  90,  holding  agent  re- 
sponsible for  full  loss  occasioned  by  his  violation  of  duty. 

^  Marine  tort  —  Damages.—  Prospective  profits  cannot  be  made  an 
item  of,  p.  560. 

Rule  applied  in  La  Amistad  de  Rues,  5  Wheat  389,  6  L.  116,  under 
similar  facts;  dissenting  opinion,  Williamson  v.  Barrett,  13  How.  113, 
14  L.  75,  majority  allowing  damages  for  loss  of  use  of  vessel  while 
being  refitted;  The  Scotland,  105  U.  S.  36,  26  L.  1005,  refusing  to 
allow  for  anticipated  profits;  Howard  v.  Stiilwell,  139  U.  S.  206, 
35  L.  150,  11  S.  Ct.  503,  not  allowing  damages  for  anticipated  profits 
because  of  delay  in  putting  up  mill  machinery;  Cincinnati,  etc.,  Gas 
Co.  V.  Western,  etc.,  Co.,  152  U.  S.  206,  38  L.  413,  14  S.  Ct.  525,  in 
action  to  recover  contract  price  of  goods  delivered  under  assign- 
ment of  patent  right,  assignee  was  not  allowed  to  claim  damages 
for  loss  of  profits  resulting  from  assignor's  competition;  The  Um- 
bria,  166  U.  S.  422,  41  L.  1062,  17  S.  Ct.  617,  rejecting  estimated 
profits  of  charter-party  not  yet  entered  into;  The  Ship  Nathaniel 
Hooper,  3  Sumn.  553,  F.  C.  10,032,  refusing  to  allow  for  profits  in 
case  of  salvage;  The  George  Bell,  5  Hughes,  175,  3  Fed.  584,  holding 
in  case  of  total  loss,  probable  earnings  cannot  be  considered  In 
estimating  damages;  The  Alice,  12  Fed.  502,  allowing  value  of 
goods  at  place  of  shipment  in  action  for  not  carrying  goods  to 
destination;  City  of  Alexandria,  40  Fed.  700,  refusing  to  allow  for 
loss  of  profits  on  personal  contract  in  which  other  fit  vessel  might 
be  used;  The  North  Star,  44  Fed.  495,  496,  holding  measure  of 
damages  for  total  loss  of  vessel  is  its  value,  interest,  and  net 
profits  of  particular  voyage,  but  not  of  a  charter  unperformed; 
Fabre  v.  Cunard  Steamship  Co.,  53  Fed.  293,  1  U.  S.  App.  614, 
refusing  to  allow  for  profits  of  subsequent  voyage  for  which  vessel 
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was  engaged;  La  Champagne,  53  Fed.  400,  where  owners  of  vessel 
damaged  by  collision  elect  to  sell,  they  cannot  recover  demurrage; 
McDaniel  v.  Crabtree,  21  Ark.  436,  not  allowing  for  profits,  where 
negroes  were  taken  by  order  of  chancery;  The  C.  P.  Man.  Co.  v. 
Rogers,  19  Ga.  421,  65  Am.  Dec.  006,  refusing  to  allow  for  prospec- 
tive profits  in  breach  of  contract  case;  Western  Gravel  R.  R.  Co. 
V.  Cox,  39  Ind.  264,  counterclaim  for  "loss  of  toll,"  because  of 
failure  to  complete  road  struck  out;  Bouldin  v.  Alexander,  7  T.  B. 
Mon.  430,  dissenting  opinion,  majority  holding  remedy  for  property 
seized  under  execution  is  at  law;  Blanchard  v.  Ely,  21  Wend.  349, 
34  Am.  Dec.  256,  "  loss  of  profits "  occilsioned  by  defects  in  ma- 
chinery cannot  be  set  up  in  action  for  price;  Griflln  v.  Colver,  16 
N.  Y.  492,  69  Am.  Dec.  720,  allowing  damages  for  loss  of  immediate 
and  certain  profits;  Cincinnati  v.  Evans,  5  Ohio  St  604,  holding  in 
action  for  injury  of  building,  loss  of  profits  not  a  proper  item  of 
damage. 

Distinguished  in  Illinois  Central  R.  B.  Co.  v.  Davidson,  76  Fed. 
522,  46  U.  S.  App.  300,  allowing  defendant  in  tort  for  personal  in- 
Jury,  for  loss  of  what  he  would  have  earned;  Heineman  v.  Heard, 
50  N.  Y.  37,  holding  loss  of  profits  within  contemplation  of  parties, 
and  not  speculative,  may  be  recovered. 

Miscellaneous  citations.—  Cited  in  Folger  v.  The  Robert  G.  Shaw^ 

2  Wood.  &  M.  546,  F.  C.  4,899,  as  instance  of  appellate  court  reform- 
ing a  judgment;  Szymanski  v.  Plassan,  20  La.  Ann.  92,  96  Am.  Dec. 
383,  not  in  point  Cited  as  an  instance  of  a  libel  containing  an  ac- 
tion of  trespass  to  vessel,  and  of  assault  and  battery  to  owner,  in 
The  Sloop  Merchant,  Abb.  Adm.  10,  F.  C.  9,434;  Amer.  Ins.  Co.  v. 
Johnson,  Blatchf.  &  H.  22,  F.  C.  303,  and  Borden  v.  Hiem,  Blatchf. 
&  H.  297,  F.  C.  1,655. 

3  Wheat  W3-591,  CRAIG  v.  LESLIE, 

Equitable  conversion.— A  devise  of  land  to  trustee  to  sell  and 
pay  proceeds  to  a  cestuis  que  trust  is  a  devise,  in  equity,  of  person- 
alty.   Accordingly  such  a  devise  to  an  alien  is  good,  p.  577. 

The  following  citing  cases  afilrm  the  doctrine  of  the  principal 
case  as  to  equitable  conversion,  and  variously  apply  it:  Neilson  v. 
Lagon,  12  How.  107,  13  L.  913,  holding  conveyance  to  trustees  to 
sell  land  and  pay  debt  with  proceeds,  is  not  a  purchase  of  land  by 
creditor;  Cropley  v.  Cooper,  19  Wall.  174,  22  L.  113,  holding  real 
estate  directed  by  will  to  be  converted  into  money,  is  regarded  as 
money  at  death  of  testator;  Reading  v.  Black  well,  1  Bald.  173,  F.  C. 
11,612,  where  executors  were  after  happening  of  an  event  to  sell 
and  divide  proceeds;  RInehart  v.  Harrison,  1  Bald.  185,  F.  C.  11,840, 
where  period  of  sale  was  remote;  Beadle  v.  Beadle,  2  McCrary,  594, 
40  Fed.  316,  holding  will  authorizing  executors  to  sell  land  and 
pay  legacies  does  not  vest  title  in  such  executors;  Pulliam  v.  PuUiara, 
10  Fed.  42.  46,  F.  C.  11,403a,  executor  held  liable  for  neglecUng  to 
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Bell  property  at  proper  time;  Richardson  ▼.  Hamlett,  33  Ark.  239, 
holding  agreement  of  vendee  to  execute  mortgage  for  purchase 
money  will  give  vendor  same  rights  in  equity  as  if  mortgage  had 
been  executed;  Holbrook  v.  Betton,  5  Fla.  104,  holding  purchaser, 
under  executory  contract  in  possession,  has  an  interest  subject  to 
sale,  devise,  etc.;  Loughborough  v.  Loughborough,  14  B.  Hon.  554, 
holding  doctrine  is  equally  applicable  to  deeds;  Colsten  v.  Chaudet, 

4  Bush  (Ky.),  672,  holding  since  it  was  the  intention  of  the  testator 
to  convert  title  to  land  vested  in  executors;  Hurtt  v.  Fisher,  1  Harr. 
&  G.  96,  holding,  if  wife  entitled  to  proceeds  of  land  dies,  after  the 
sale  of  it  her  husband  is  entitled  to  proceeds;  Bamum  v.  Bamum, 
42  Md.  308,  where  first  clause  of  will  was  void,  and  second  clause 
provided  for  conversion,  it  was  regarded  as  affected  at  testator's 
death;  Keller  v.  Harper,  64  Md.  83,  1  Atl.  66,  where  sale  depends 
on  cdntingency,  transmutation  does  not  take  place  until  contingency 
has  happened;  Holland  v.  Oruft  3  Gray,  180,  though  land  is  con- 
verted into  personalty  the  proceeds  go  as  though  it  had  remained 
real  estate;  Hammond  v.  Putnam,  110  Mass.  237,  where  land  was 
devised  to  be  sold  and  proceeds  distributed,  on  death  of  devisee 
his  share  went  to  his  administrator;  Shaw  v.  Chambers,  48  Mich. 
359,  360,  12  N.  W.  489,  where  land  was  to  be  exchanged  for  securi- 
ties; Hardee  v.  Cheatham,  52  Miss.  46,  where  testator  authorized 
executor  to  invest  profit  in  property,  upon  investment  that  part  of 
the  estate  partook  of  the  character  of  real  estate;  Gates  v.  Hunter, 
13  Mo.  513,  where  widow  was  by  Judicial  proceedings  directed  to 
sell  land  in  one  State,  and  invest  in  lands  of  another,  money  in 
her  hands  is  regarded  as  realty;  Compton  v.  McMalian,  19  Mo.  App. 
503,  where  testator  directs  land  to  be  sold,  not  leaving  it  discre- 
tionary, land  is  considered  money  from  date  of  his  death;  Hastings, 
etc.,  R.  R.  Co.  V.  Ingalls,  15  Neb.  129,  16  N.  W.  764,  holding  pur- 
chaser of  real  estate  holding  it  by  contract  may  maintain  action 
for  damages,  though  legal  title  is  in  vendor;  Schroeder  v.  Wilcox, 
39  Neb.  147,  57  N.  W.  1034,  holding  executor  of  wiU  requiring 
payment  of  debts  and  distribution  of  remainder  had  power  to  sell 
without  order  of  the  court;  Hogle  v.  Lowe,  12  Nev.  297,  holding 
individual  real  property  converted  into  partnership  property  and 
appropriated  to  its  uses  is,  in  equity,  personalty;  Vandewalker  ▼• 
Rollins,  63  N.  H.  464,  3  Atl.  626,  money  converted  into  land  by 
judicial  decree  for  security,  descends  as  personalty;  Berrien  v. 
Berrien,  4  N.  J.  Eq.  40,  where  will  directs  land  to  be  sold,  but  no 
sale  is  made,  widow  of  son  is  not  entitled  to  dower;  Scudder  y. 
Vanarsdale,  13  N.  J.  Eq.  113,  treating  as  a  legacy  land  directed  to 
be  converted  into  money;  as  also  in  Fluke  v.  Fluke,  16  N.  J.  Eq. 
480,  to  the  same  effect;  Oberly  v.  Lerch,  18  N.  J.  Eq.  349,  surplus 
of  proceeds  of  land  sold  by  order  of  court  to  pay  debts  treated  as 
real  estate. 

Elsewhere  the  citing  cases  make  the  following  applications  of  the 
doctrine;   Lorlilard  v.  Coster,  5  Paige,  218,  doctrine  of  equitable 
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• 
oonyersion  Is  applicable  to  a  direction  to  sell  one  lot  of  land  and  con- 
Tert  it  Into  another;  Anstlce  v.  Brown,  6  Paige,  454,  holding  con- 
veyance of  land  to  trustee  to  sell  and  pay  proceeds  to  alien  creditor 
good,  beoause  it  is  not  a  conveyance  to  him  of  land;  Meakings  v. 
Cromwell,  5  N.  Y.  142,  where  land  was  devised  to  be  sold  and 
proceeds  divided,  some  of  the  beneficiaries  being  aliens;  Downing 
▼.  Marshall,  23  N.  Y.  3d3,  80  Am.  Dec.  313,  holding  where  statute 
prohibited  corporation  taking  land,  held  they  could  take  money 
raised  by  conversion  of  land;  McNaughton  v.  McNaughton,  34  N.  Y. 
203,  where  testator  devised  all  his  real  estate  to  his  wife  for  life, 
directing  a  sale  after  her  death,  proceeds  to  others,  latter  take  only 
proceeds  of  land  held  at  time  of  his  death;  Manlce  v.  Manice,  43 
N.  Y.  372,  holding  rights  of  testator's  children  in  case  of  their  death 
pending  partition,  should  be  same  as  if  partition  had  been  completed 
on  widow's  death;  Horton  v.  McCoy,  47  N.  Y.  25,  holding  where 
land  devised  was  to  be  sold  and  proceeds  distributed,  that  infant 
could  devise  her  share,  it  being  personalty;  Fisher  v.  Banta,  66  N.  Y. 
477,  holding  direction  in  codicil  to  sell,  no  purpose  being  there  ex- 
pressed, was  for  division,  and  operated  as  a  conversion;  Marx  v. 
McGlynn,  88  N.  Y.  376,  holding  devise  of  land  to  trustee  to  pay 
proceeds  to  alien,  a  devise  of  personalty,  and  valid;  Johnston  v. 
8picer,  107  N.  Y.  193,  13  N.  E.  756,  enforcing  antenuptial  contract, 
though  no  trustee  had  been  appointed,  and  no  property  acquired; 
Williams  v.  Haddock,  145  N.  Y.  151,  39  N.  B.  826,  holding  that 
from  time  of  contract  for  sale  of  land,  there  was  an  equitable  con- 
version; Greene  v.  Surviving  Partners,  1  Ohio,  544,  13  Am.  Dec. 
644,  holding  widow  not  entitled  to  dower  of  partnership  lands, 
under  articles  stipulating  it  should  be  sold  for  debts;  Collier  v. 
Collier,  3  Ohio  St  374,  treating  land  directed  to  be  converted 
as  money;  Gilbert  v.  Port,  28  Ohio  St  299,  holding  rule  of  con- 
Tersion  does  not  operate  to  create  new  rights,  but  extends  only 
to  estate  contracted  to  be  sold;  Allison  v.  Wilson,  13  S.  &  R.  330, 
where  testator  directed  that,  after  death  of  his  widow,  land  should 
be  sold  and  proceeds  divided,  money  went  to  administrator  de 
bonis  non;  also  in  Morrow  v.  Brenizer,  2  Rawle,  188,  where  under 
similar  facts  it  was  held  real  estate  could  not  be  levied  upon  by 
Judgment  creditor  of  beneficiary  (but  see  dissenting  opinion  of  same 
case,  p.  193) ;  Craft  v.  Webster,  4  Rawle,  251,  holding  a  deed  purport- 
ing to  convey  all  right  and  title  of  grantor  who  had  parted  with 
fee  does  not  pass  his  interest  in  purchase  money  charged  on  the 
land;  Burr  v.  Sim,  1  Whart  263,  29  Am.  Dec.  52,  holding  equity 
considers  as  money,  land  directed  in  a  will  to  be  sold;  Kerr  v.  Day, 
14  Pa.  St  114,  53  Am.  Dec.  527,  equitable  conversion  takes  place, 
though  election  rests  solely  with  purchaser;  Ervine's  Appeal,  16  Pa. 
St  265,  55  Am.  Dec.  502,  holding  legislature  could  not  direct  sale 
to  be  made  within  time  forbidden  by  testator,  if  other  parties  in 
interest  were  under  no  disability;  Territory  v.  Golding,  3  Utah,  48, 

51 


3  Wheat  56a-691  Notes  on  U.  S.  ReporU.  802 

5  Pac.  550,  holding  a  conveyance  of  land  a8  security  for  a  debt 
may  be  enforced  as  a  mortgage,  though  there  Is  no  foreclosure  or 
defeasance  clause;  In  re  Rudy's  Estate,  185  Pa,  St  362,  64  Am.  St 
Rep.  657,  but  holding  realty  is  to  be  treated  as  personalty  only 
for  purposes  of  devise;  King  v.  King,  13  R.  I.  506,  intention  of  testa- 
tor to  convert  must  be  clearly  expressed;  American  Bible  Society 
V.  Noble,  11  Rich.  Bq.  201,  holding  a  devise  of  land  to  be  sold  and 
proceeds  given  to  religious  corporations  is  a  devise  of  personalty, 
and  valid;  Pratt  v.  Taliaferro,  3  Leigh  (Va.),  424,  holding  there  was 
a  conversion  under  the  will,  and  husband  was  entitled  to  it;  Harcum 
V.  Hudnall,  14  Gratt  374,  375,  considering  land  money  from  time 
sale  was  directed  to  take  place;  Ropp  v.  Minor,  83  Gratt  109, 
holding  will  converted  estate  into  money;  Phillips  v.  Ferguson,  85 
Va.  511,  17  Am.  St  Rep.  79,  8  S.  B.  242,  money  bequeathed  to  be 
invested  in  land  considered  realty,  If  legacy  lapses  it  goes  to  residu- 
ary legatee;  Carr  v.  Branch,  85  Va.  602,  8  S.  B.  479,  treating  land 
directed  to  be  sold  as  personalty;  Gallagher  v.  Rowan,  86  Va.  826,  11 
S.  E.  122,  where  conversion  of  land  p>>rtly  falls,  surplus  goes  to 
personal  representatives;  Zane  v.  Sawtell,  11  W.  Va.  48,  holding 
conveyance  by  husband  and  wife  to  trustee  to  sell  and  pay  proceeds 
to  them  is  a  conversion;  Dodge  v.  Williams,  46  Wis.  97,  50  N.  W. 
1106,  where  general  tenor  of  will  showed  testator's  intention  that 
realty  should  be  sold.  Cited  approvingly  In  Peter  T.  Beverly,  10 
Pet.  563,  9  L.  535;  Croolis  v.  Whitford,  47  Mich.  291,  11  N.  W.  163, 
but  rendering  no  opinion  on  this  proposition.  See  also  the  following 
valuable  notes:    46  Am.  Rep.  75;  5  Am.  St  Rep.  141,  146. 

Distinguished  in  Samuel  v.  Samuel,  4  B.  Mon.  255,  holding  hus- 
band cannot  tal^e  the  land  before  conversion,  and  hold  it  as  money 
free  from  wife's  right,  she  being  the  devisee;  Wooldridge  v.  Wllkins, 
3  How.  (Miss.)  372,  on  the  ground  of  Insufficient  evidence  of  intention 
to  convert  lands  conveyed  to  a  partnership  for  partnership  purposes; 
Teneick  v.  Flagg,  29  N.  J.  L.  31,  holding  doctrine  of  equitable  con- 
version not  applicable  to  estates  at  law;  Homer's  Appeal,  Ervin's 
Estate,  56  Pa.  St.  408,  where  testator  devised  lands  to  wife  to  be 
sold  and  distributed  after  her  death,  interest  in  land  of  a  child 
dying  during  life  of  wife  was  passed  to  purchaser  by  sale  under 
direction  of  court;  De  Wolf  v.  Lawson,  61  Wis.  478,  21  N.  W.  618, 
where  direction  was  to  sell  after  twenty  years,  held  no  conversion 
could  take  place  before  that  time;  Ford  v.  Ford,  70  Wis.  47,  5  Am. 
St  Rep.  123,  33  N.  W.  195,  declaring  that  doctrine  has  no  applica- 
tion to  lands  nowhere  referred  to  In  a  will. 

Equitable  conversion.—  In  a  devise  to  sell  land  and  convert  into 
money  or  to  invest  money  in  land,  the  beneficiary  may  elect  to  take 
land  or  money,  p.  578. 

Rule  applied  in  Cropley  v.  Cooper,  19  Wall.  177,  22  L.  114,  allow- 
ing sole  representative  of  beneficiary  to  elect;  Rinehart  v.  Harrison, 
1  Bald.  186,  F.  G.  11,840,  declaring  that  person  must  be  entitled 
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to  the  whole  surplus  to  come  within  the  rule;  Beadle  y.  Beadle,  2 
McCrary,  597,  40  Fed.  318,  holding  where  the  same  persons  receive 
the  bequest,  in  whatever  form  it  is,  they  may  elect;  Swann  v. 
Garrett,  71  Ga.  571,  holding  court  of  equity  may  elect  for  an  infant; 
Wells  v.  Lewis,  4  Met  (Ky.)  274,  holding  that  all  the  devisees  must 
agree  to  elect;  Mandlebaum  v.  McDonell,  29  Mich.  86,  18  Am.  Rep. 
66,  holding  each  devisee  may  elect  as  to  his  own  share;  Howell  v. 
Tomkins,  42  N.  J.  Bq.  309,  11  Atl.  335,  where  lands  were  devised 
to  an  executor  in  trust  with  power  to  sell,  conditions  having  been 
fulfilled,  the  cestuls  que  trust  can  elect;  Hetzel  v.  Barber,  69  N.  Y. 
11,  holding  conveyance  of  cestuis  que  trust  after  becoming  of  age, 
defeated  'subsequent  conveyance  in  execution  of  the  power;  Morse 
v.  Morse,  85  N.  Y.  61,  holding  part  of  beneficiaries  cannot  affect  a 
reconversion;  dissenting  opinion,  Bruch  v.  Lantz,  2  Rawle,  420,  21 
Am.  Dec.  464,  majority  holding  sale  of  real  estate  by  executor  to 
himself  in  pursuance  of  a  will  void;  Shanks  v.  Edmondson,  28  Gratt 
813,  the  election  must  be  distinctly  proven;  Effinger  v.  Hall,  81  Va. 
107,  holding  actual  conversion  may  be  prevented;  Buxton  v.  Shaffer, 
43  W.  Va.  298,  27  S.  E.  319,  devisees  may  convey  to  each  other,  and, 
defeat  commissions  of  executors.  Cited  approvingly  in  Gable  v. 
Ellender,  53  Md.  322,  putting  decision  on  legal  grounds;  Treco thick 
V.  Austin,  4  Mason,  39,  F.  G.  14,164,  in  discussion  as  to  who  are 
proper  parties.    See  also  note  on  this  subject,  5  Am.  St  Rep.  147. 

Distinguished  in  Mills  v.  Harris,  104  N.  G.  630,  10  S.  B.  705,  where 
there  had  been  no  conversion;  Dunlop  v.  Harrison,  14  Gratt  265, 
because  the  free  negroes  were  capable  of  taking  slaves,  and  no 
election  could  be  forced  on  them. 

An  alien  can  take  and  hold  land  till  ofQce  found,  p.  589. 

This  proposition  is  affirmed  and  applied  in  the  following  citing 
cases:  Harnmekin  v.  Clayton,  2  Woods,  339,  F.  0.  5,996,  holding 
that  by  civil  and  common  law  alien  could  hold  land  till  office  found; 
Billings  ▼.  Aspen  M.  &  S.  Co.,  51  Fed.  342,  10  U.  S.  App.  1,  alien 
may  hold  his  interest  in  mining  claim,  against  all  the  world  except 
the  United  States;  Jones  v.  Minogue,  29  Ark.  645,  holding  at  com- 
mon law  alien  could  take  and  transmit  land  by  devise;  People  v. 
Folsom,  5  Cal.  378,  holding  foreigners  in  the  absence  of  legislation 
may  inherit  property  in  all  the  territories;  De  Merle  v.  Mathews,  26 
CaL  477,  by  common  and  civil  law  alien  could  hold  land  until  office 
found,  or  denouncement;  Justice  Min.  Co.  v.  Lee,  21  Colo.  263,  52 
Am.  St  Rep.  219,  40  Pac.  445,  holding  grant  of  land  to  alien  is  not 
subject  to  collateral  attack  by  third  party;  Evans'  Appeal,  51  Conn. 
439,  holding  aliens  can  take  personal  estate  by  distribution;  Crane 
Y.  Reeder,  21  Mich.  69,  73,  4  Am.  Rep.  440,  443,  act  authorizing 
foreigner  to  take  and  hold  lands  does  not  give  his  heirs  right  to 
inherit,  unless  such  right  became  vested  before  repeal  of  the  act; 
Shaw  V.  Brown,  35  Miss.  315,  holding  free  negro  of  another  State 
may  take  legacy;  Cowan  v.  Stamps,  46  Miss.  448,  holding  negroes 
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could  take  property  without  removal,  though  will  contemplated  It; 
Territory  v.  Lee,  2  Mont  129,  holding  act  providing  for  forfeiture 
to  territory,  of  placer  mines  held  by  aliens,  void;  Atkins  v.  Kron, 
5  Ired.  Eq.  213,  214,  215,  holding  alien  cannot  enforce  a  trust  of 
land;  Hubbard  v.  Goodwin,  3  Leigh,  512,  513,  522,  holding  where 
land  is  conveyed  to  citizen  for  an  alien,  commonwealth  is  not 
entitled  to  profits,  until  office  found.  Cited,  arguendo,  in  Taylor  v. 
Benham,  5  How.  2«9,  270,  12  L.  147,  148. 

Miscellaneous  citations.— Cited  In  Carpenter  v.  Lockhart,  1  Ind. 
444,  note;  Inman  v.  Jackson,  4  Me.  245,  not  in  point 

3  Wheat  591-^504.  CAMERON  v.  McROBERTS. 

Circuit  Courts  have  no  power  to  set  aside  their  decrees  in  equity, 
on  motion,  after  term  at  which  they  are  rendered,  p.  593. 

The  citing  cases  affirm  and  apply  this  rule  as  follows:  Ex  parte 
Sibbald  v.  United  States,  12  Pet  492,  9  L.  1169,  holding  after  term 
has  elapsed  this  court  cannot  alter  a  decree  or  Judgment;  Bank  of 
U.  S.  V.  Morse,  6  How.  38,  40,  12  L.  334,  335,  holding  court  at  subse- 
quent term  could  not  strike  out  judgment  for  supposed  want  of 
Jurisdiction;  McMlcken  v.  Perin,  18  How.  511,  15  L.  506,  holding 
Circuit  Court  has  no  power  to  set  aside,  on  motion,  their  decrees, 
after  term  has  elapsed;  French  v.  Hay,  22  Wall.  245.  22  L.  356, 
holding  decree  stood  as  though  no  amended  bill  had  been  filed,  and 
was  res  adjudlcata;  Bronson  v.  Schulten,  104  U.  S.  416,  26  L.  799, 
after  term  when  rendered.  Judgment  can  only  be  corrected  by 
appellate  court;  Phillips  v.  Negley,  117  U.  S.  674,  29  L.  1015,  6  S.  Ct 
905,  holding  same  as  to  final  judgment  at  law;  Hickman  v.  Fort 
Scott,  141  U.  S.  419,  35  L.  776,  12  S.  Ct  11,  denying  petition  lo 
court  of  law  to  change  a  record  of  original  judgment,  since  reversed; 
Dowell  V.  Applegate,  152  U.  S.  338,  38  L.  467,  14  S.  Ct  616,  holding 
decree  of  Federal  court  cannot  be  treated  as  a  nullity  by  a  party; 
In  re  Troy  Woollen  Co.,  5  Ben.  416,  F.  C.  14,200,  refusing  to  give 
rehearing  on  reference,  in  order  to  obtain  a  review  of  the  decision; 
United  States  v.  Millinger,  19  Blatchf.  204,  7  Fed.  189,  refusing 
to  open  a  Judgment;  Scott  v.  Hore,  1  Hughes,  167,  F.  C.  12,535, 
refusing  to  open  default  taken  through  neglect  of  counsel;  Snow 
V.  Edwards,  2  Low.  276,  F.  C.  13,145,  holding  in  American  admiralty 
practice,  a  summary  rehearing  on  motion  can  be  granted  only 
during  the  term;  Grames  v.  Hawley,  4  McCrary,  64,  50  Fed.  320, 
holding  Judgment  cannot  be  set  aside  after  term  upon  fraud  or  any 
other  ground;  Brush  v.  Bobbins,  3  McLean,  486,  F.  C.  2,059,  holding 
judgment  of  a  previous  term  cannot  be  set  aside  on  motion;  West 
V.  Davis,  4  McLean,  242,  F.  C.  17,422,  refusing  to  set  aside  a  judicial 
sale;  Emerson  v.  Davles,  1  Wood.  &  M.  23,  F.  C.  4,437,  refusing  to 
grant  rehearing  of  equity  case  on  certificate  of  counsel;  Jenkins  v. 
Eldredge,  1  Wood.  &  M.  63,  65,  F.  C.  7,269,  holding  terms  of  final 
judgment  cannot  be  altered  by  court  in  any  material  part;  Coloiuan 
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V.  NeiU,  11  Fed.  4G2,  after  four  years  an  amicable  final  decree  in 
equity  will  not  be  amended  upon  petition,  although  assignee  con- 
sents, but  amendments  would  prejudice  creditors;  Allen  v.  Wilson, 
21  Fed.  883,  holding  Circuit  Court,  after  term,  cannot  alter  its  decree; 
Glenn  v.  Dimmock,  43  Fed.  551,  holding  order  sustaining  petition 
for  rehearing  after  lapse  of  succeeding  term  to  which  final  decree 
was  entered,  void;  Ex  parte  Lennon,  64  Fed.  822,  22  U.  S.  App.  561, 
holding  judgment  of  Federal  court  cannot  be  collaterally  attacked, 
though  Its  Jurisdiction  as  to  citizenship  does  not  appear  on  the 
record;  Schofield  v.  Horse  Springs  Cattle  Co.,  65  Fed.  434,  refusing 
to  open  default  in  absence  of  sworn  answer;  Bissell  Carpet-Sweeper 
Co.  V.  Goshen  Sweeper  Co.,  72  Fed.  553,  43  U.  S.  App.  47,  decree 
of  Court  of  Appeals  finally  settled;  McClellan  v.  Fosbender,  15  Fed. 
Cas.  1269,  holding  judgment  cannot  be  set  aside  after  the  close 
of  the  term  at  which  it  was  rendered;  Poole  v.  Nixon,  9  Pet  Appx. 
770,  9  L.  305,  19  Fed.  Cas.  993,  holding  that,  after  final  decree,  new 
matter  and  parties  can  only  be  introduced  by  a  bill  of  review; 
Ex  parte  Cresswell,  60  Ala.  379,  applying  rule,  although  matters  of 
account  were  still  pending;  Roberts  v.  Haggart,  4  Dak.  211,  29  N. 
W.  656,  holding  rehearing  cannot  be  granted  after  final  Judgment, 
and  adjournment  of  term;  Cook  y.  Wood,  24  111.  298,  holding  court  at 
subsequent  term  may  amend  judgment  in  a  mere  matter  of  form; 
Gullett  V.  Housh,  5  Blackf.  (Ind.)  34,  and  Burch  v.  Scott,  1  Bland 
Ch.  120,  holding  courts  cannot  set  aside  their  decrees  in  equity, 
after  the  term,  on  motion;  Pipkin  v.  Haun,  1  Freem.  Ch.  257,  holding 
omission  in  decree  may  be  supplied  at  any  time,  where  omission 
would  have  been  embraced  in  it  almost  of  course;  Sagory  v.  Bayless, 
13  S.  &  M.  156.  holding  after  session,  final  Judgment  can  only  be 
reviewed  on  appeal  or  writ  of  error;  Leach  v.  Jones,  11  R.  I.  387, 
holding  after  beginning  of  next  term,  judgment  can  only  be  changed 
by  bill  of  review;  Chambers  v.  Hodges,  3  Tex.  529,  holding  after 
entry  of  Judgment  and  close  of  term,  court  cannot  modify  its  judg- 
ment; Edwards  v.  Jones vllle,  14  Wis.  27,  holding  Judgment  of  court 
on  report  of  referee,  cannot  be  set  aside  on  motion.  See  also  21 
Am.  Dec.  119,  note  on  power  of  appellate  court  after  remittitur. 

Distinguished  in  Newman  v.  Moody,  19  Fed.  860,  allowing  rehear- 
ing in  subsequent  term,  of  final  decree,  from  which  there  was  no 
appeal;  Thomas  v.  American,  etc.,  Co.,  47  Fed.  556,  holding  judg- 
ment rendered  without  jurisdiction  may  be  set  aside  at  subsequent 
term;  United  States  v.  Peralta,  27  Fed.  Cas.  497,  holding  District 
Court  may  inquire  whether  boundaries  in  confirming  decree  are  in 
accord  with  those  in  their  decree  and  the  title  papers.  Denied  In 
StribUng  V.  Hart  20  Fla.  242,  243,  holding  decree  of  State  court 
may  be  opened  on  motion. 

Federal  courts  —  Jurisdiction.— If  the  defendants,  over  some  of 
whom  the  court  is  without  jurisdiction,  hate  distinct  interests, 
jurisdiction  may  be  exercised  as  to  parties  over  whom  the  court 
has  jurisdiction,  p.  594. 
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The  following  citing  cases  affirm  and  apply  this  rule:  Cameal  y. 
Banks,  10  Wheat.  188,  6  L.  299,  holding  Joinder  of  improper  parties, 
as  citizens  of  same  State,  will  not  affect  jurisdiction  of  proper  par- 
ties; Vattler  v.  Hinde,  7  Pet  262,  8  L.  679,  holding  if  party's  Joinder 
would  defeat  Jurisdiction,  and  decree  can  be  so  framed  as  not  to 
affect  his  interest,  he  may  be  omitted,  and  suit  proceed  against  the 
other  defendants:  Shields  v.  Barrow.  17  How.  140,  141,  15  L.  160.  161, 
holding  under  forty-seventh  rule  of  equity.  Circuit  Court  cannot 
render  a  decree  in  absence  of  an  indispensable  party;  dissenting 
opinion,  Florida  v.  Georgia,  17  How.  508,  15  L.  200,  majority  hold- 
ing attorney -general  may  appear  on  behalf  of  United  States,  in  con- 
troversy over  boundary  between  two  States;  Gray  v.  Larrimore, 
2  Abb.  (U.  S.)  554,  F.  C.  5,721,  decree  of  dissolution,  one  partner 
being  non-resident,  is  defective  unless  service  by  publication  is  au- 
thorized; Hatfield  v.  Bushnell,  1  Blatchf.  395,  F.  C.  6,211,  admission 
as  party  of  executor,  resident  of  same  State  as  defendant,  does  not 
oust  court  of  Jurisdiction;  Pond  v.  Railroad  Co.,  12  Blatchf.  290, 
F.  C.  11,265,  defendants  of  other  States  appearing  will  not  oust  court 
of  Jurisdiction;  Tobin  v.  Walkinshaw,  McAU.  28,  F.  C.  14,068,  hold- 
ing court  cannot  act  without  an  indispensable  party;  Morrison  v. 
Bennet,  1  McLean,  331,  F.  C.  9,843,  sustaining  Jurisdiction  where 
writ  issued  against  person  whose  citizenship  was  undesignated,  was 
returned  non  est;  Smith  v.  Rines,  2  Sumn.  347,  349,  F.  C.  13,100,  hold- 
ing a  cause  cannot  be  removed  as  to  some  defendants,  where  interest 
is  not  distinct;  Kirkpatrick  v.  White,  4  Wash.  598,  F.  0.  7,850,  court 
has  no  Jurisdiction  where  defendants  Jointly  interested  are  not 
all  entitled  to  claim  Jurisdiction;  Nesmith  v.  Calvert,  1  Wood.  &  M. 
38,  F.  C.  10,123,  holding  as  suit  could  be  maintained  against  him 
alone,  disability  of  other  defendants  not  fatal  to  Jurisdiction;  as 
also  in  Heriot  v.  Davis,  2  Wood.  &  M.  232,  F.  C.  6,404,  to  same 
effect;  Litchfield  v.  The  Register,  Woolw.  306,  F.  C.  8,388,  court 
will  refuse  to  entertain  suit,  if  necessary  parties  are  not  before  it; 
Conolly  V.  Wells,  33  Fed.  208,  sustaining  demurrer  for  nonjoinder 
of  an  indispensable  party;  Sioux  City  T.  R.  &  W.  Co.  v.  Trust  Co., 
82  Fed.  127,  holding  Joinder  of  any  but  indispensable  parties  will 
not  oust  court  of  Jurisdiction;  Ex  parte  Andrews,  40  Ala.  646,  640, 
holding  suit  not  removable  as  to  part  of  defendants  in  conspiracy 
case;  North  River  Steamboat  Co.  v.  Hoffman,  5  Johns.  Ch.  303, 
holding  if  some  plaintiffs  and  defendant  are  of  same  State, 
suit  is  not  removable;  Hatfield  v.  Bushnell,  22  Yt  661,  holding 
Jurisdiction  continues  though  party  dies  and  administrator  is  of 
same  State  as  other  party. 

Distinguished  in  Barney  v.  Baltimore,  6  Wall.  285,  18  L.  826, 
holding  partition  cannot  be  awarded,  unless  part  owners  are  sub- 
ject to  Jurisdiction  of  court. 

Miscellaneous.— Cited  in  Baker  t.  Blddle,  1  Bald.  416,  F.  O.  764, 
application  doubtfuL 
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3  Wheat  594-^00,  4  L.  467,  CRAIG  v.  RADFORD. 

Surveyor's  certificate  that  survey  was  made  by  virtue  of  gov- 
ernor's warrant  Is  sufficient  evidence  that  governor's  warrant  was 
in  his  possession,  p.  597. 

Rule  applied  in  Cragln  v.  Powell,  128  U.  8.  699,  32  L.  569,  9  S.  Ot 
206,  holding  correction  of  survey  by  general  land  office  unassailable 
by  courts  except  In  direct  proceedings;  Gohas  v.  Raisin,  3  Cal.  448, 
holding  grant  by  alcalde  is  presumed  to  have  been  with  authority 
and  within  the  Pueblo. 

Alien  may  take  by  purchase  a  freehold  estate  and  hold  it  until 
office  found,  p.  599. 

Rule  applied  in  Perry  v.  Commissioners  of  Railroad,  11  Rob.  (La.) 
415,  holding  there  can  be  no  forfeiture  without  Judicial  inquiry; 
Quigley  v.  Birdseye,  11  Mont  446,  28  Pac.  743,  holding  alien  may 
hold  title  to  ditch  and  water  right  until  office  found.  Cited  in 
Kershaw  v.  Kelsey,,  100  Mass.  574,  576,  97  Am.  Dec.  137,  138,  dis- 
cussing rights  of  aliens;  Elmondorff  v.  Carmichael,  3  Lltt  475,  14 
Am.  Dec.  88,  holding  rule  applicable  where  the  alien  was  a  patentee 
from  the  State.    See  also  6  Am.  St  Rep.  382,  note. 

Distinguished  in  Wulf  v.  Manuel,  9  Mont  285,  23  Pac.  725,  holding 
act  of  naturalization  would  not  retroact  upon  purchase  of  a  mining 
claim. 

Treaty.—  Defeasible  title  vested  in  an  English  subject  Is  protected 
and  confirmed  by  ninth  article  of  treaty  of  1794,  p.  599. 

Cited  in  Pollard  v.  Kibbe,  14  Pet  412,  10  L.  519,  construing  treaty; 
Crane  v.  Reeder,  21  Mich.  66,  4  Am.  Rep.  438,  holding  treaty  applies 
only  to  protection  of  valid  titles. 

Survey  made  by  deputy  surveyor  Is,  in  law,  to  be  considered  as 
made  by  the  principal  surveyor,  p.  598. 

Miscellaneous  citations.—  Cited  in  Folger  v.  The  Robert  G.  Shaw, 
2  Wood.  &  M.  546,  F.  C.  4,899,  as  instance  of  a  Judgment  rendered 
in  appellate  court  to  carry  into  effect  Judgment  below. 

d  Wheat  600,  601,  4  L.  469,  ROSS  v.  TRIPLBTT. 

Jurisdiction.—  Supreme  Court  may  not  take  jurisdiction  on  a  cer- 
tificate of  division  of  opinion  from  the  Circuit  Court  for  District  of 
Columbia,  but  only  after  final  Judgment  p.  601. 

Cited  in  dissenting  opinion,  Ex  parte  Crane,  5  Pet  206,  8  L.  98, 
majority  holding  Supreme  Court  can  mandamus  Circuit  Court  to 
sign  bill  of  exceptions. 

8  Wheat  601-610,  4  L.  469,  THE  NEPTUNE. 

Begistry.— Vessel  forfeited,  for  fraudulent  use  of  register  to 
which  she  was  not  entitled,  p.  609. 
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Cited  and  applied  In  The  Fidellter,  Deady,  644,  F.  O.  4,756,  where, 
by  false  affirmation,  an  American  registry  was  obtained  In  fraud 
of  our  laws,  vessel  was  forfeited. 

Miscellaneous.— Cited  in  Folger  v.  The  Robert  Shaw,  2  Wood. 
St  M.  544,  F.  C.  4,8d9,  but  application  doubtfuL 

8  Wheat  610-644,  4  L.  471,  UNITED  STATES  v.  PALMER. 

Piracy.^  Robbery  on  the  high  seas,  although  not  a  capital  offense 
on  land,  is  piracy  within  the  act  of  1790,  and  the  common-law  rules 
as  to  robbery  govern,  pp.  627-630. 

Cited  in  United  States  v.  Coppersmith,  4  Fed.  200,  construing  words 
"any  other  felony;"  United  States  v.  Coppersmith,  2  Flipp.  549, 
holding  common  law  must  be  looked  to  In  interpreting  word  "fel- 
ony; "  United  States  v.  Wilson,  Bald.  93,  F.  C.  16,730,  holding  "  rob,'' 
in  act  of  1825,  is  used  in  its  common-law  sense;  United  States  y. 
Durkee,  McAll.  201,  F.  C.  15,009,  determining  requisites  of  larceny; 
United  States  v.  Stone,  8  Fed.  251,  construing  *"  steal  "  in  Federal 
statute;  Dole  v.  Insurance  Co.,  51  Me.  468,  holding  that  piracy  is 
robbery  committed  on  the  high  seas.  Cited  in  Reagan  v.  United 
States,  157  U.  S.  303,  39  L.  710,  15  S,  Ct  611,  but  not  necessary  to 
decision;  note  to  70  Am.  Dec.  179,  as  to  what  constitutes  robbery, 
collecting  authorities;  note  to  dissenting  opinion,  Sparf  y.  United 
States,  156  U.  S.  167,  39  L.  384, 15  S.  Ct.  318,  being  merely  a  reference. 

Piracy.—  Robbery  committed  by  foreigner  on  foreign  ship  on  high 
seas  is  not  punishable  in  our  courts  as  piracy,  under  act  of  1790, 
p.  630. 

Cited  in  United  States  v.  Pirates,  5  Wheat  195,  5  L.  67,  holding 
Federal  courts  have  no  Jurisdiction  of  murder  committed  by  one 
foreigner  on  another  on  foreign  vessel;  United  States  v.  Kessler, 
Bald.  25.  26,  27,  28,  29,  F.  C.  15,528,  holding  this  court  has  no  Juris- 
diction of  indictment  for  robbery  on  foreign  vessel  on  high  seas; 
United  States  v.  Demarchi,  5  Blatchf.  87,  F.  C.  14,944,  holding  court 
has  Jurisdiction  if  vessel  is  alleged  to  belong  to  citizen  of  United 
States;  United  States  v.  Terrel,  Hemp.  418,  F.  C.  16,452,  in  note, 
robbery  committed  on  land  not  punishable  with  death;  The  Schooner 
Chapman,  4  Sawy.  510,  F.  C.  2,602,  holding  vessel  acting  under 
commission  from  Confederates  not  a  pirate;  United  States  v.  Lewis, 
13  Sawy.  533,  30  Fed.  450,  United  States  court  has  no  Jurisdiction 
of  assault  on  high  seas,  unless  on  American  vessel;  United  States  v 
Gibort,  2  Sumn.  88,  F.  C.  15,204,  holding  indictment  charging  crime 
to  have  been  committed  "  on  high  seas,"  within  admiralty  Jurisdic- 
tion of  United  States  is  sufficient;  United  States  v.  Davis,  2  Sumn. 
485,  F.  C.  14,932,  this  court  has  no  Jurisdiction  where  shot  was  fired 
from  our  vessel,  killing  man  on  foreign  vessel;  People  v.  Tyler,  7 
Mich.  213,  214,  215,  216,  74  Am.  Dec.  709.  710,  711,  holding  United 
States  has  no  Jurisdiction  of  crime  committed  on  American  vessel 
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within  province  of  Canada;  Gamer's  Case,  3  Qratt  738,  holding 
citizens  of  Ohio  committing  offense  within  that  State  are  not  sub- 
ject to  Jurisdiction  of  another  State. 

Distinguished  In  United  States  v.  Klintock,  6  Wheat  150.  6  L.  66, 
holding  United  States  courts  may  punish  piracy  committed  by  for- 
eigners who  have  disclaimed  allegiance  to  any  nation. 

Construction  of  statute.— Title  may  aid  In  showing  legislative 
intent  p.  631. 

Rule  applied  in  Smythe  y.  Fiske,  23  Wall.  380,  23  L.  49,  construing 
tariff  act;  Holy  Trinity  Church  v.  United  States,  143  U.  S.  462,  36 
L.  229,  12  S.  Ct  513,  act  prohibiting  importation  of  foreign  labor 
under  contract;  Coosaw  Min.  Co.  v.  South  Carolina,  144  U.  S.  563, 
36  L.  542,  12  S.  Ct  692,  construing  State  statute  granting  exclusive 
mining,  right;  dissenting  opinion,  United  States  v.  Freight  Associa- 
tion, 166  U.  S.  352,  353,  41  L.  1031,  1022,  17  S.  Ct  563,  564,  constru- 
ing act  respecting  combinations  in  respect  to  commerce  between 
States,  and  between  a  State  and  foreign  country;  Price  Y.  Forrest 
173  U.  S.  427,  holding  preamble  may  be  referred  to  In  ascertaining 
legislative  Intent;  Hahn  v.  Salmon,  10  Sawy.  196,  20  Fed.  809,  hold- 
ing court  may  consider  titie  in  doubtful  cases;  as  also  in  Copeland 
y.  Ralboad  Co.,  3  Woods,  661,  F.  C.  3,209,  and  Wilson  v.  Spaulding, 
19  Fed.  306,  to  same  effect;  United  States  v.  Railroad  Co.,  37  Fed. 
553,  construing  railroad  grant;  Dueber,  etc.,  Co.  v.  Howard,  etc.,. 
Co.,  66  Fed.  643,  35  U.  S.  App.  16,  construing  anti-trust  law;  Baring 
v.  Erdman,  2  Fed.  Cas.  788,  construing  acts  allowing  taking  of  ma- 
terial to  construct  State  roads;  Swann  v.  Jenkins,  82  Ala.  483,  2  So. 
138,  title  is  regarded  as  part  of  a  statute,  even  where  State  Consti- 
tution does  not  make  it  so;  Middleton  v.  Railroad  Co.,  62  Conn.  496, 
27  Ati.  120,  holding  titie  is  an  aid  in  showing  legislative  Intent;  Cohn 
y.  People,  149  111.  492,  41  Am.  St  Rep.  308,  37  N.  E.  62,  in  case 
of  ambiguity  titie  may  be  resorted  to;  Dodd  v.  State,  18  Ind.  62, 
construing  salary  act;  Garrlgus  v.  Board  of  Commissioners,  39 
Ind.  71,  act  providing  for  aid  by  counties  to  railroad  companies; 
RushvlUe  y.  Gas  Co.,  132  Ind.  582,  28  N.  E.  855,  as  to  power  of 
municipality  to  regulate  rates  for  natural  gas;  Commonwealth  y. 
Macloon,  101  Mass.  22,  100  Am.  Dec.  107,  statute  providing  for 
causing  death  within  State,  by  means  of  injury  inflicted  without; 
Auditor-General  v.  Railroad  Co.,  82  Mich.  430,  46  N.  W.  731,  except 
as  limited  by  constitutional  provision,  title  cannot  control  express 
words  in  body  of  an  act;  White  y.  City  of  Lincoln,  5  Neb.  515,  con- 
struing constitutional  provision  that  no  bill  contain  more  than  one 
subject  and  that  be  expressed  in  the  titie;  Evemham  v.  Hulit  45 
N.  J.  L.  55,  construing  act  constituting  inferior  courts;  Ayers  v. 
Lawrence,  59  N.  Y.  197,  act  for  protection  of  taxpayers  against 
wrongs  of  public  ofllcers;  People  ex  rel.  v.  Wood,  71  N.  Y.  374,  act 
for  settiement  of  floating  debt  of  village;  State  y.  Pugh,  43  Ohio  St. 
113,  1  N.  £.  448,  act  to  reorganize  and  consolidate  cities.    Cited  in 
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Henry  y.  Trustees,  48  Ohio  St  676,  30  N.  B.  1124,  holding  court  will 
not  necessarily  give  same  meaning  to  same  expression  in  every  iMirt 
of  the  act;  25  Am.  Rep.  240,  note,  dissenting  opinion,  construing 
statute  to  preserve  peace  on  Sunday;  also  dissenting  opinion,  in  In 
re  Boston  Min.  Co.,  51  Cal.  626,  when  language  of  act  is  plain,  title 
cannot  be  resorted  to;  People  v.  Wintermute,  1  Dak.  Tr.  90,  46  N.  W. 
703,  holding  Intention  should  be  sought  in  the  words  of  the  act 
itself;  Bartlett  v.  Morris,  9  Port  270,  holding  title  cannot  control 
that  which  is  contained  in  the  body  of  the  act;  State  y.  Robinson, 
32  Or.  47,  holding  title  indicated  an  act  was  an  amendatory  one. 

Recog^tion.  of  State  Is  a  political  question,  and  courts  must  ylew 
a  newly  constituted  government  as  It  is  viewed  by  the  legislative 
and  executive  departments,  p.  634. 

The  following  cases  cite,  affirm  and  apply  this  principle:  The 
Divina  Pastora,  4  Wheat  63,  5  L.  515,  when  government  of  United 
States  has  recognized  existence  of  war  between  Spain  and  her 
colonies,  courts  are  bound  to  regard  latter's  acts  as  lawful;  The 
Neustra  Senora,  4  Wheat.  502,  4  Li.  625,  restoring  to  belligerents, 
vessel  captured  by  them,  and  then  brought  here  by  our  vessels; 
Cherokee  Nation  v.  Georgia,  5  Pet  47,  8  L.  41,  refusing  to  restrain 
State  from  forcible  exercise  of  legislation  over  Indians,  it  savoring  of 
political  power;  see  dissenting  opinion,  p.  59,  8  L.  46.  Scott  v.  Jones, 
5  How.  374,  12  L.  196,  Supreme  Court  has  no  Jurisdiction  to  test 
validity  of  statute  passed  by  public  body  not  belonging  to  the 
Union;  Luther  v.  Borden,  7  How.  57,  12  L.  605,  power  to  recognize 
State  belongs  to  congress;  Mauran  v.  Insurance  Co.,  6  WalL  12, 
18  L.  842,  taking  of  vessel  by  unacknowledged  government  is  a 
'*  capture"  within  policy;  White  v.  Hart,  13  Wall.  649,  20  L.  687, 
courts  concluded  by  congressional  recognition  of  Constitution  of  a 
State;  Jones  v.  United  States,  137  U.  S.  212,  34  L.  696,  11  S.  Ct  83, 
recognition  of  sovereign,  de  facto  or  de  jure,  of  a  territory  is  a 
political  question;  The  Hornet,  2  Abb.  (U.  S.)  38,  39,  P.  C.  6,705, 
recognition  of  belligerent  a  political  function;  Dale  v.  Insurance  Co., 
2  Cliff.  418.  F.  C.  3,966,  taking  of  vessel  by  rebel  privateer  not 
piracy;  Stoughton  v.  Taylor,  2  Paine,  687,  F.  C.  13,502,  no  suit  can 
be  maintained  by  subject  of  one  belligerent  against  subject  of 
other  in  neutral  court,  for  acts  done  during  war;  The  Schooner 
Chapman,  4  Sawy.  512,  F.  C.  2,602,  vessel  acting  under  commission 
of  Confederates  not  a  pirate;  The  Ambrose  Light  25  Fed.  418,  428, 
436,  441,  recognition  of  belligerency  is  a  political  act;  United  States 
V.  Trumbull,  48  Fed.  104,  holding  status  of  congressional  party  in 
Chili  is  to  be  regarded  by  the  courts  as  it  was  then  regarded  by  the 
executive  department;  The  James  6.  Swan,  50  Fed.  Ill,  holding 
courts  bound  by  act  of  president  and  congress  in  assuming  Jurisdic- 
tion over  Behring  Sea  outside  three-mile  limit;  The  Itata,  56  Fed. 
510,  15  U.  S.  App.  1,  declaring  vessel  in  employ  of  Insurgents  not 
forfeited  as  a  pirate,  under  statute  forbidding  fitting  out  of  vessels 
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here  to  be  employed  by  foreign  State  or  people;  United  States  v. 
One  Hundred  and  Twenty-nine  Packages,  27  Fed.  Gas.  289,  exist- 
ence of  peace  or  war  is  a  question  for  political  department;  as  also 
in  United  States  v.  Barrels  of  Cement,  27  Fed.  Gas.  293;  United 
States  V.  Bales  of  Cotton,  27  Fed.  Gas.  328,  conditions  of  war  and 
peace  and  status  of  a  government  are  questions  for  political  deter- 
mination; Kelley  y.  State,  25  Ark.  398,  holding  political  status  of  a 
State  is  a  political  question;  Perkins  y.  Rogers,  35  Ind.  156,  9  Am. 
Rep.  664,  existence  of  war  or  peace  is  determined  by  the  political 
department;  dissenting  opinion.  In  re  Gunn,  50  Kan.  231,  32  Pac. 
954,  majority  holding  constitutional  house  not  ousted  by  refusal  of 
governor  to  communicate  with  it;  dissenting  opinion.  Price  v.  Poyn- 
ter,  1  Bush  (Ky.),  391,  majority  holding  State  legislation  could  not 
qualify  belligerent  rights;  Martin  v.  Hortin,  1  Bush  (Ky.),  631,  hold- 
ing Confederate  currency  a  valuable  consideration;  Dimond  v. 
Petit,  2  La.  Ann.  537,  46  Am.  Dec.  558,  in  absence  of  recognition  by 
our  government,  insurgents  cannot  be  given  rights  of  belligerents; 
dissenting  opinion,  People  v.  Dibble,  16  N.  Y.  224,  majority  holding 
entry  of  person  not  an  Indian,  on  Indian  lands,  under  deed  claimed 
to  have  been  recognized  by  a  treaty,  is  an  intrusion;  Fifleld  v.  Insur- 
ance Co.,  47  Pa.  St  172,  86  Am.  Dec.  529,  taking  of  vessel  by  priva- 
teer of  Confederate  States  does  not  render  insurers  liable  on  policy, 
excepting  capture;  Smith  v.  Brazelton,  1  Heisk.  58,  2  Am.  Rep.  684, 
Confederate  States  were  entitled  to  same  belligerent  rights  as  the 
United  States;  Hawver  v.  Seldenridge,  2  W.  Va.  283,  94  Am.  Dec. 
539,  holding  acts  of  clerk  of  an  insurrectionary,  not  acknowledged 
to  be  a  de  facto  government,  void.  Cited  also  in  United  States  v. 
Tropic,  28  Fed.  Gas.  219,  in  statement  of  case  by  judge.  See  also 
89  Am.  Dec.  686,  note  on  judicial  notice. 

Distinguished  in  dissenting  opinion.  Prize  Gases,  2  Black,  696,  17 
L.  486,  maintaining  the  president  cannot  recognize  civil  war  in  case 
of  insurrection. 

Nationality  of  ship  belonging  to  newly-elected  State  may  be 
established  by  same  evidence  as  would  prove  it  of  regular  State, 
p.  635. 

Cited  in  The  Estrella,  4  Wheat  304,  5  L.  576,  holding  connection 
of  vessel  with  unacknowledged  government  may  be  proved  by  other 
evidence  than  by  proving  seal. 

Miscellaneous  citations.—  Cited  in  Folger  v.  The  Robert  G.  Shaw, 
2  Wood.  &  M.  537,  F.  O.  4,899,  as  an  instance  of  where  one  side  not 
appearing,  court  proceeded  to  judgment;  Pouty  v.  Insurance  Co.,  4 
Mart  (La.)  (N.  S.)  83,  as  to  what  is  an  act  of  war;  United  States  v. 
New  Bedford  Bridge,  1  Wood.  &  M.  488,  F.  O.  15,867,  application 
doubtful;  Miller  v.  United  States,  11  Wall.  307,  20  L.  145,  and  The 
Amy  Warwick,  2  Sprague,  133,  F.  C.  341,  to  no  specific  point  decided. 
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4  Wheat.  1-51,  4  L.  4»9,  TRUSTEES  OP  PHILADELPHIA  BAP- 
TIST ASSOCIATION  V.  HART. 

Charitable  bequest. —  An  n]iliicori)orated  society  cannot  take  s 
charitable  bequest  as  a  society,  p.  28. 

This  rule  has  been  applied  in  the  following  citing  cases:  Greene 
y.  Dennis,  6  Conn.  301,  16  Am.  Dec.  64,  holding  invalid  a  bequest 
in  trust  to  "  yearly  meeting  of  people  called  Qualcers; "  McCord 
▼.  Ochiltree,  8  Blackf.  16,  holding  invalid  devise  in  trust  to  a  theo- 
logical seminary  for  benefit  of  "pious  indigent  youths;"  Acklen  v. 
Franklin,  7  La.  Ann.  415,  holding  inoperative  devise  in  present!  to 
unincorporated  orphanage;  so  also  in  Succession  of  Hardesty,  22 
La.  Ann.  333,  holding  further  that  such  devise  is  not  made  effectual 
by  subsequent  incorporation;  State  v.  Warren,  28  Md.  352,  353,  354, 
denying  validity  of  a  bequest  to  an  unincorporated  church  society; 
so  also  in  Church,  etc.  v.  Smith,  56  Md.  393,  to  same  effect;  Owens 
V.  Missionary  Society,  14  N.  Y.  384.  385,  67  Am.  Dec.  161,  162,  under 
facts  similar  to  those  in  principal  case;  Trustees  y.  Adams,  4  Or. 
83,  holding  that  voluntary  society  cannot  take  an  estate  in  fee; 
Stonestreet  v.  Doyle,  75  Va.  366,  40  Am.  Rep.  732,  holding  invalid 
bequest  to  trustees  for  benefit  of  poor  children,  incorporation  not 
having  been  contemplated  by  testator.  See  also  note,  90  Am.  Dec. 
106.  Cited  approvingly,  but  without  particular  application  of  the 
rule,  In  Fink  v.  Fink,  12  La.  Ann.  321. 

The  rule  has  been  criticised  and  denied  in  the  following  cases  as- 
serting that  such  a  society  can  so  take;  Carter  v.  Balfour,  19  Ala.  825, 
826,  827,  828,  829;  Johnson  v.  Mayne,  4  Iowa,  189,  192;  Sewall  v.  Car- 
glU,  15  Me.  420;  Bartlett  v.  Nye.  4  Met.  380;  Missouri,  etc..  Society  v. 
Academy  of  Sciences,  94  Mo.  467,  8  S.  W.  348;  Hadden  v.  Dandy,  51 
N.  J.  Eq.  160,  26  Atl.  460;  Pearsall  v.  Post,  20  Wend.  118;  Baptist 
Church  v.  Witherell,  3  Paige  Ch.  300,  24  Am.  Dec.  225;  Wright  v. 
Trustees,  1  Hoff.  Ch.  239;  Williams  v.  Presbyterian  Church,  1  Ohio 
St  500;  Bates  y.  Taylor,  28  S.  0.  481,  6  S.  B.  330;  Dye  y.  Beaver 
Creek  Church,  48  S.  C.  455,  59  Am.  St.  Rep.  728,  26  S.  E.  721;  dis* 
senting  opinion.  Green  v.  Allen,  5  Humph.  216,  222,  223,  228,  231, 
237.  The  principal  case  is  distinguished  on  this  point  In  Magill  v. 
Brown,  16  Fed.  Cas.  413,  414,  416,  under  statute;  Miller  v.  Chit- 
tenden, 4  Iowa,  270,  where  devise  to  unincorporated  society  indi- 
cated intention  that  it  was  to  take  effect  upon  Incorporation;  so  also 
In  Milne  v.  Milne,  17  La.  57,  to  same  effect;  Von  der  Volgen  v.  Yates, 
8  Barb.  Ch.  245,  holding  that  under  devise  to  unincorporated  lodge. 
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such  lodge  may  take  beneficial  Interest;  Kelley  y.  Bourne,  16  Or. 
480,  16  Pac.  43,  where  devise  was  to  partnership;  Pennoyer  v.  Wad- 
hams,  20  Or.  279,  25  Pac.  722,  holding  that  unincorporated  church 
society  may  talce  beneficial  interest  under  specific  trust;  in  In  re 
John's  Will,  30  Or.  517,  47  Pac.  349,  to  same  effect;  Literary  Fund 
V.  Dawson,  1  Rob.  (Va.)  418,  holding  valid  a  devise  made  to  vest 
tipon  Incorporation  of  society;  Episcopal  Society  v.  Churchman,  80 
Va.  765,  766,  767,  768,  where  society  had  become  Incorporated  before 
time  when  devise  was  to  take  effect 

Condition  precedent. —  Estate  may  be  granted  subject  to  any  con- 
dition not  in  Itsell  Illegal,  p.  35. 

Cited  and  applied  in  Atwood  v.  Beck,  21  Ala.  623,  where  testator 
had  bequeathed  to  slaves  certain  sums,  to  be  delivered  to  them  upon 
their  removal  to  free  State  and  court  refused  to  enjoin  executor 
from  so  removing  them;  Ross  v.  Duncan,  1  Freem.  Ch.  603,  holding 
valid  as  trust  direction  in  will  for  liberation  and  transportation  of 
slaves  to  Liberia.  See  also  Wade  v.  American,  etc..  Society,  7 
Smedes  &  M.  695,  45  Am.  Dec.  328,  where  rule  Is  approved  in  dis- 
cussion of  general  subject 

Trust  for  charitable  uses,  where  no  legal  interest  Is  vested  and 
which  is  too  vague  to  be  claimed  by  those  for  whom  the  beneficial 
Interest  is  Intended,  cannot  be  established  by  a  court  of  equity  Inde- 
pendent of  the  statute  43  Ellz.,  p.  39. 

This  rule  has  been  applied  in  the  following  citing  cases:  Wheeler 
V.  Smith,  9  How.  79,  13  L.  54,  holding  void,  bequest  to  trustees  for 
■"such  purposes  as  they  consider  will  be  most  beneficial  to  city," 
■etc.;  Fountain  v.  Ravenel,  17  How.  384,  389,  15  L.  86,  88,  refusing 
to  give  effect  to  charity,  object  of  which  was  not  designated  during 
the  lifetime  of  executors  as  directed  by  testator  (but  see  dissenting 
opinion,  pp.  392,  394,  395,  15  L.  90,  91);  Kain  v.  Gibboney,  101  U.  S. 
366,  367,  25  L.  814,  ruling  similarly  as  to  bequest  to  bishop  "for 
use  and  benefit  of  community;"  Barnes  v.  Barnes,  3  Cr.  C.  C.  275, 
F.  C.  1,014,  where  devise  was  in  trust  for  "poor  and  necessitous 
widows  within  corporation  of  Georgetown;"  Meade  v.  Beall,  Taney, 
359,  362,  F.  C.  9,371,  under  facts  similar  to  those  in  principal  case; 
Board  of  Foreign  Missions  v.  McMaster,  3  Fed.  Cas.  783,  holding 
void  for  uncertainty  bequest  with  directions  to  executor  to  apply  it 
to  support  of  "  foreign  missions  in  India;"  White  v.  Fisk,  22  Conn. 
55,  holding  void  a  devise  in  trust  for  "  indigent  pious  young  men  of 
Hartford;"  Starkweather  v.  American  Bible  Society,  72  111.  57,  22 
Am.  Rep.  138,  holding  that  where  corporation  Is  prohibited  in  State 
where  organized  from  holding  real  estate  equity  will  not.  In  another 
State,  convert  devise  of  lands  into  money  by  application  of  cy  pres; 
Le  Page  v.  McNamara,  5  Iowa,  146,  holding  invalid  bequest  in  trust 
to  bishop  for  education  and  maintenance  of  poor  children;  Dashiell 
V.  Attorney-General,  5  Harr.  &  J.  398,  9  Am.  Dec.  573,  ruling  si  ml* 
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larly  as  to  devise  to  trustees  for  benefit  of  "poor  of  St  Peter's 
parish;"  Bascom  v.  Albertson,  34  N.  Y.  603,  604,  606,  607,  applying 
principle  in  holding  that  bequest  for  purpose  of  founding  charity 
to  such  persons  as  court  of  another  State  may  appoint  to  receive  it, 
is  Invalid  for  any  purpose  If  unlawful  in  State  of  domicile;  Gallego's 
Heirs  v.  Attorney-General,  3  Leigh,  4G2,  468,  24  Am.  Dec.  6r>5,  660, 
and  Seabum  v.  Seabum,  15  Gratt.  426,  under  facts  similar  to  those 
In  principal  case;  Wilson  v.  Perry,  29  W.  Va.  188,  194,  195,  196.  1 
S.  E.  316,  320,  321,  322,  holding  invalid  devise  in  trust  for  "  Presby- 
terian' church  in  the  United  States;"  Pack  v.  Shanltlln,  43  W.  Va. 
314,  318,  27  S.  E.  393,  395,  where  devise  was  to  "  Trustees  of  Home 
and  Foreign  Missions  of  the  Southern  Presbjrterian  Church."  See 
also  notes.  9  Am.  Dec.  578,  580,  and  64  Am.  St.  Rep.  768,  on  general 
subject.  The  rule  is  cited  approvingly  but  without  particular  appli- 
cation to  tlie  point  at  issue  in  White  v.  Keller.  68  Fed.  803;  Beolv- 
with  V.  Rector,  69  Ga.  574;  Grimes  v.  Harmon,  35  Ind.  230,  231,  232, 
237,  9  Am.  Rep.  714,  715,  716,  719;  McCartee  v.  Orphan  Asylum,  9 
Cow.  487;  Williams  v.  Williams,  8  N.  Y.  541;  Levy  v  Levy,  33  N.  Y. 
109;  Pell  V.  Mercer,  14  R.  I.  436;  Commonwealth  v.  Levy,  23  Gratt 
40;  Knox  v.  Knox,  9  W.  Va.  144. 

The  rule  has  been  criticised  and  denied  in  the  following  cases, 
asserting  the  doctrine  of  cy  pres:  Estate  of  Hinckley,  68  Cal.  490, 
492,  495,  498,  506;  Tappan  v.  Deblois,  45  Me.  130,  131;  Jackson  v. 
Phillips,  14  Allen,  588,  589;  Chambers  v.  St  Louis,  29  Mo.  587; 
Hutchins  V.  George.  44  N.  J.  Eq.  126;  Derby  v.  Derby,  4  R.  1.  435; 
Shields  v.  Jolly,  1  Rich  Eq.  105,  108,  42  Am.  Dec.  350,  a52,  353;  dis- 
senting opinion,  5  Humph.  216,  222,  223,  228,  231,  237;  Bell  County  v. 
Alexander,  22  Tex.  3C0,  362,  73  Am.  Dec.  272,  273;  Paschal  v.  Ack- 
lin,  27  Tex.  200;  Burr  v.  Smith,  7  Vt  302,  29  Am.  Dec.  184;  Quid  v. 
Washington  Hospital,  1  McAr.  541,  29  Am.  Rep.  610.  See  also  note, 
24  Am.  Dec.  679,  where  principal  case  is  referred  to  as  having  been 
overruled.  The  principal  case  Is  distinguished  upon  this  point  in 
the  following  cases,  holding  the  rule  inapplicable  where  the  devise 
or  bequest  is  to  certain  designated  trustees  for  the  benefit  of  persons 
to  be  ascertained  by  them:  Inglis  v.  Trustees,  3  Pet  114,  7  L.  623 
(but  see  dissenting  opinion,  p.  149,  7  L.  635) ;  Vidal  v.  Girard's  Execu- 
tors, 2  How.  192,  194,  196,  11  L.  232,  233;  Prim  v.  Carey,  24  How.  501, 
16  L.  710;  Russell  v.  Allen,  107  U.  S.  167,  168,  27  L.  399,  2  S.  Ct.  330, 
331;  Bull  V.  Bull,  8  Conn.  50,  20  Am.  Dec.  88;  Woodruff  v.  Marsh,  63 
Conn  137,  38  Am.  St.  Rep.  356,  26  Atl.  851;  State  v.  Grifllth,  2  Del. 
Ch.  414,  416,  419,  465;  Wade  v.  American,  etc..  Society,  7  Smedes  & 
M.  695,  45  Am.  Dec.  328;  Hasketh  v.  Murphy,  36  N.  J.  Eq.  311;  Potter 
V.  Chapin,  6  Paige,  649;  San  Antonio  v.  Odin,  15  Tex.  545;  Roy  v. 
Rowzie.  25  Gratt  607;  Trustees  v.  Guthrie,  86  Va.  145,  146,  148,  151,  10 
S.  E.  324,  325,  326.  Distingulslied  also  in  the  following  cases  under 
statutes  re-enacting  the  statute  43  Ellz.:  American  Bible  Society  v. 
Wetmore,  17  Conn.  188;  Gass  v.  Wilhite,  2  Dana,  182,  26  Am.  Dec 
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45G  (but  see  dissenting  opinion,  2  Dana,  185);  Moore  Y.  Moore,  4 
Dana,  357,  360,  29  Am.  Dec.  420,  423;  Going  v.  Emery,  16  Pick.  114, 
117,  26  Am.  Dec.  648,  651;  American  Academy  v.  Howard  College, 
12  Gray,  593;  Grlffln  v.  Graham,  1  Hawks,  128,  129,  9  Am.  Dec.  623, 
624.  Limited  in  Kurtz  v.  Beatty,  2  Cr.  O.  C.  700,  F.  O.  7,950,  holding 
where  land  thus  imperfectly  devised  has  been  long  occupied  for  uses 
contemplated,  heirs  of  devisor  will  be  enjoined  from  disturbing 
possession;  Carter  v.  Balfour,  19  Ala.  825,  826,  827,  828,  829,  holding 
where  beneficiaries  are  sufficiently  described,  so  as  to  be  ascertain- 
able, devise  will  be  sustained;  so  also  in  Williams  v.  Pearson,  38 
Ala.  304;  State  v.  Griffith,  2  Del.  Ch.  414,  416,  419,  465,  holding  where 
trustees  are  determinable  by  Probate  Court  devise  is  valid,  although 
beneficiaries  uncertain. 

Miscellaneous  citations.— Cited  in  Bandel  y.  Church,  82  Fed. 
262,  on  point  that  equity  Jurisdiction  extends  to  action  to  recover 
legacy;  Christian  Church  v.  Scholte,  2  Iowa,  30,  but  application 
doubtful;  O'Connor  v.  Gilford,  117  N.  Y.  281,  22  N.  E.  1,038,  on  point 
that  property  given  to  trustees  under  void  trust  is  to  be  held  by 
them  as  trustees  for  those  persons  to  whom  the  law  or  provisions 
of  will  give  property  which  is  not  disposed  of.  Cited  also  in  Lorlng 
V.  Marsh,  2  Cliff.  492,  F.  C.  8,515,  on  point  that  where  question 
Involves  construction  of  State  statute  concerning  lands  Federal 
courts  will  adopt  the  construction  made  by  State  courts. 

4  Wheat.  52-73,  4  L.  512,  THE  DIVINA  PASTORA. 

Recognition  of  foreign  States  is  a  political  function,  p.  63. 

Cited  and  rule  applied  in  Cherokee  Nation  v.  Georgia,  5  Pet  47, 
8  L.  41,  holding  Cherokee  Nation  not  to  be  foreign  State  for  pur- 
pose of  suing  in  United  States  courts,  congress  not  having  recog- 
nized them  as  such  in  treaty;  Scott  v.  Jones,  5  How.  374,  12  L. 
196,  denying  Jurisdiction  of  courts  to  Inquire  into  validity  of 
organization  of  State  governments  under  act  of  congress;  dissenting 
opinion,  Luther  v.  Borden,  7  How.  57,  12  L.  605,  concurring  with 
majority  on  point  that  as  between  conflicting  governments  in  State, 
recognition  of  rightful  one  Is  function  of  congress;  Jones  v.  United 
States,  137  U.  S.  212,  34  L.  696,  11  S.  Ct  83,  holding  that  courts  are 
bound  to  take  cognizance  of  proclamation  by  president  of  sover- 
eignty over  guano  island  and  that  Federal  courts  have  Jurisdiction 
of  crime  committed  on  such  Island;  The  Hornet,  2  Abb.  (U.  S.)  39, 
F.  C.  6,705,  denying  right  of  United  States  courts  to  recognize  insur- 
gents as  parties  in  Judicial  proceedings  until  their  recognition  as 
rightful  government  by  executive;  The  Ambrose  Light,  25  Fed. 
429,  as  to  recognition  of  belligerency;  The  James  G.  Swan,  50  Fed. 
Ill,  holding  that  congress  having  assumed  Jurisdiction  and  sov- 
ereignty over  Behring  Sea,  Federal  courts  are  bound  to  exercise 
Jurisdiction  over  seizures  made  in  such  waters;  United  States  v* 
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Packages,  27  Fed.  Gas.  289,  holding  act  prohibiting  commercial 
Intercourse  with  insurrectionary  States  continues  in  force  until  dec- 
laration by  president  of  cessation  of  hostilities;  so  also  In  United 
States  V.  Cement,  27  Fed.  Cas.  293,  and  United  States  v.  CJotton, 
27  Fed.  Cas.  329,  construing  same  act;  Kelley  v.  State,  25  Ark.  398, 
denying  Jurisdiction  of  courts  to  determine  regularity  of  organiza- 
tion of  State  government  under  reconstruction  acts;  Perkins  y. 
Rogers,  35  Ind.  156,  9  Am.  Rep.  664,  holding  statute  of  limitations 
to  be  suspended  during  state  of  war  until  proclamation  of  cessation 
of  hostilities;  Martin  y.  Hortin,  1  Bush  (Ky.),  631,  holding  that  cur- 
rency recognized  by  government  of  Confederate  States  as  money 
must  be  so  recognized  by  courts  as  against  person  who  took  it  aa 
such. 

Cited  approvingly  but  without  particular  application  of  the  rule 
in  dissenting  opinions.  In  re  Gunn,  50  Kan.  231,  32  Pac.  954,  and 
Price  V.  Poynter,  1  Bush  (Ky.),  391;  also  In  Smith  v.  Brazelton,  1 
Heisk.  58,  2  Am.  Rep.  684.  See  also  People  v.  Dibble,  16  N.  Y. 
224,  citing  note  to  principal  case,  p.  65. 

Distinguished  in  dissenting  opinion,  Prize  Cases,  2  Black,  696, 
17  L.  486,  majority  affirming  validity  of  proclamation  of  blockade 
Issued  by  president. 

Prize. —  Legality  of  seizure  as  between  foreign  belligerents  can- 
not be  subject  of  inquiry  In  courts  of  neutral  country,  p.  64. 

Cited  and  applied  in  The  Nuestra  Senora  de  la  Caridad,  4  Wheat. 
502,  4  L.  625,  restoring  to  original  captor  vessel  brought  within 
Jurisdiction  of  the  United  States  by  United  States  vessel.  Approved 
in  The  Schooner  Chapman,  4  Sawy.  512,  F.  C.  2,602,  but  question 
not  decided. 

Pleading.*— Proof  must  conform  to  allegations,  p.  64. 

Cited  and  principle  applied  in  Garland  v.  Davis,  4  How.  148,  154, 
11  L.  915,  917,  holding  that  plea  must  conform  to  declaration  and 
setting  aside  verdict  in  action  on  case  following  plea  of  non 
assumpsit. 

Admiralty  —  Pleading. —  Where  pleadings  are  defective  as  to 
form,  court  on  appeal  will  remand  cause  for  further  proceedings, 
with  directions  to  permit  amendments,  p.  64. 

Cited  in  New  Jersey,  etc.,  Co.  v.  Bank,  6  How.  434,  12  L.  504,  and 
The  Martha,  1  Blatchf.  &,  H.  166,  F.  C.  9,144,  as  Instance  of  such 
practice;  Anonymous,  1  Gall.  26,  F.  C.  444,  allowing  amendment 
In  proceeding  in  rem  brought  to  Circuit  Court  from  District  Court 
by  appeal;  Bieren  v.  The  Triumph,  2  Ala.  742,  holding  that  mere 
omission  to  issue  or  serve  writ  of  monition  is  not  sufficient  cause 
to  warrant  dismissal  of  libel. 

Miscellaneous  citations.— Cited  in  The  Ship  Adolph*  1  Curt  89* 
F.  C.  86,  but  application  doubtful. 
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4  Wheat  73,  74,  4  L.  516,  EVANS  v.  PHILLIPS. 

Writ  of  error  will  not  lie  on  Judgment  of  nonsuit,  p.  74. 

Cited  and  rule  applied  in  Imley  ▼.  Beard,  6  Gal.  666,  dismissing 
appeal  from  judgment  of  nonsuit  entered  on  motion  of  plaintiff; 
State  Bank  v.  Hayes,  3  Ind.  401,  dismissing  appeal  from  Judgment 
in  action  voluntarily  abandoned;  so  also  in  Marsh  v.  Graham,  6 
Iowa,  78,  and  Bown  v.  Johnson,  1  Doug.  (Mich.)  187.  See  also 
note,  5  Blackf .  168. 

Modified  in  Central,  etc.,  Co.  v.  Pullman,  etc.,  Co.,  139  U.  S.  39,  35 
L.  61,  11  S.  Ct  480,  holding  that  writ  of  error  will  lie  where  com- 
pulsory nonsuit  is  entered  under  statute  because  of  Insufficiency 
of  evidence. 

4  Wheat  74-77,  4  L.  516,  VAN  NESS  v.  BUEL. 

Customs  duties. —  Collector  making  seizure  for  forfeiture  acquires 
inchoate  right  by  seizure,  which  right  vests  absolutely  upon  final 
decree  of  condemnation,  and  removal  from  office  cannot  deprive  him 
of  it,  p.  76. 

Cited  and  applied  in  United  States  v.  Harris,  1  Abb.  (U.  S.)  116, 
P.  C.  15,312,  holding  that  after  decree  power  of  remission  extends 
only  to  share  of  government;  The  City  of  Mexico,  32  Fed.  107, 
holding  that  under  statute  awarding  informer  share  in  forfeiture, 
to  entitle  informer  to  such  share  seizure  must  be  made  on  his 
information;  Lapham  v.  Almy,  13  Allen,  304,  and  Rice  v.  Thayer, 
105  Mass.  261,  7  Am.  Rep.  519,  on  point  that  informer  may  sue 
collector  for  share  in  forfeiture  after  decree  of  court  ordering 
payment  of  funds  to  collector. 

Distinguished  in  United  States  v.  Morris.  10  Wheat.  289,  6  L.  324, 
holding  that  such  right  is  subject  to  power  of  secretary  of  treasury 
to  remit  forfeiture;  so  also  in  United  States  v.  Lancaster,  4  Wash. 
C.  C.  66,  F.  C.  15,557;  Hoyt  v.  United  States,  10  How.  138,  13  L.  360, 
holding  that  such  right  under  revenue  laws  does  not  extend  to  share 
of  duties  due  upon  goods  seized.  Explained  in  Confiscation  Cases,  7 
Wall.  461,  19  L.  199,  holding  such  right  subject  to  power  of  attorney- 
general  to  move  for  dismissal  of  libel. 

Miscellaneous  citations.— Cited  erroneously  in  United  States  v. 
Girault,  11  How.  32,  13  L.  592. 

4  Wheat  77-83,  4  L.  518,  WILLIAMS  v.  PEYTON'S  LESSEE. 

Agency. —  In  case  of  mere  naked  power  not  coupled  with  inter- 
est every  prerequisite  to  the  exercise  of  such  power  must  precede 
its  exercise,  p.  79. 

This  rule  has  been  cited  and  applied  in  the  following  cases: 
Deputron  v.  Young,  134  U.  S.  257,  33  L.  930,  10  S.  Ct.  545,  holding 
that  where  owner  of  land  authorizes  third  party  to  execute  convey- 
ances to  purchaser,  conveyance  to  other  than  such  purchaser  is 

62 


4  Wheat  77-83  Notes  on  U.  S.  Reports.  818 

fraud  on  power  and  void;  Forth  Smith  v.  Dodson,  51  Ark.  452,  14 
Am.  St.  Rep.  G5,  11  S.  W.  C89,  construing  statute  providing  for  sale 
of  impounded  animals;  Kenney  v.  Jefferson  County  Bank,  54  Pac. 
408,  holding  void  trust  deed  executed  by  trustee  in  excess  of  his 
authority,  and  Bent-Otero  Co.  v.  Whitehead,  54  Pac.  1024,  is  to 
same  effect;  Dorrance  v.  Raynsford,  67  Conn.  6,  52  Am.  St.  Rep. 
267,  34  Atl.  707,  holding  that  party  claiming  under  deed  executed 
by  administrator  is  bound  to  show  administrator's  authority;  Ship- 
pen  V.  Whittier,  117  IlL  289,  7  N.  E.  645,  holding  that  where  author- 
ity to  sell  is  conditioned  on  existence  of  debt,  grantee  must  show 
such  debt;  Dement  v.  Rokker,  126  111.  194,  19  N.  B.  40,  construing 
grant  of  powep  to  State  officers  to  contract  for  State  printing; 
Williamson  v.  Crawford,  7  Blackf.  14,  holding  commissioner's  sale 
of  lands  mortgaged  to  secure  loan  of  school  funds  void  in  absence 
of  proof  of  authority  to  sell;  Matthews  v.  Gilliss,  1  Iowa,  251,  hold- 
ing void  a  sale  on  credit,  agent's  authority  having  stipulated  for 
cash  sales;  Potter  v.  Wells,  6  Kan.  455,  holding  sheriff's  deed  exe- 
cuted In  foreign  State  not  admissible  in  evidence  without  proof 
of  authority  to  execute  it;  Dufour  v.  Camfranc,  11  Mart  (La.)  (O.  S.) 
611,  13  Am.  Dec.  363,  holding  void  deed  to  land  sold  under  execution 
in  absence  of  recital  of  Judgment  on  which  execution  based; 
Phillips  V.  Burrus,  13  Smedes  &  M.  38,  as  to  sale  of  school  lands  by 
commissioners  under  statute;  Gordon  v.  Edson,  2  N.  H.  153,  on  point 
that  sheriff  is  liable  for  escape  of  prisoner  released  on  bond  for  leas 
amount  than  required  by  statute;  Eastman  v.  Burleigh,  2  N.  H. 
487,  holding  that  under  statute  providing  for  reference,  party 
undertaking  to  enter  into  agreement  to  refer  on  behalf  of  himself 
and  another,  must  show  authority;  State  v.  Kidd,  63  Wis.  344,  23 
N.  W.  706,  construing  strictly  statute  providing  for  division  of 
school  districts.  Cited  approvingly,  but  without  particular  appli- 
cation of  the  rule,  in  the  following  cases:  Parcel  v.  Barnes,  25  Ark. 
267;  Breit  v.  Yeaton,  101  111.  267;  Rogers  v.  Barnes,  169  Mass.  184, 
47  N.  E.  604;  dissenting  opinion,  Curtis  v.  Leavitt  lo  N.  Y.  189. 

The  principal  case  is  distinguished  upon  this  point  in  the  following 
cases:  Taylor  v.  Benham,  5  How.  272,  12  L.  149,  where  power  of 
executor  to  sell  land  was  held  to  be  coupled  with  interest  in  land; 
Spelgle  V.  Meredith,  4  Biss.  122,  F.  C.  13,227,  holding  that  power 
to  sell  Implies  power  to  sell  on  credit;  Savings  and  Loan  Society  v. 
Deering,  66  Cal.  285,  5  Pac.  356,  holding  recitals  in  deed  executed 
by  trustee  to  be  prima  facie  evidence  of  facts  recited;  Watson  v. 
Watson,  10  Conn.  87,  holding  deed  of  executor  not  to  be  void  because 
of  mere  irregularity  in  setting  forth  authority  to  sell;  Patterson  v. 
Lemon,  50  Ga.  235,  holding  that  administrator's  sale  Is  not  avoided 
because  of  mere  Irregularity;  Hutchins  v.  Lee,  Walk.  (Miss.)  294, 
holding  statutory  provisions  as  to  sale  of  fugitive  slaves  to  be 
merely  directory  and  sale  not  avoided  because  of  mere  irregularity; 
Minor  v.  Natchez,  4  Smedes  &  M.  627,  43  Am.  Dec.  495,  where 
execution  sale  held"  not  to  be  Invalidated  by  mere  Irregularity  in 
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proceedings;  in  Helen  v.  Natchez  Ins.  Co.,  8  Smedes  &  yi.  209,  to 
same  effect;  Day  any  y.  Koon,  45  Miss.  75,  holding  that  statute  regu- 
lating sales  of  school  lands  by  commissioners  should  be  construed 
liberally  so  that  sales  will  not  be  inyalidated;  Rollins  y.  Mclntire, 
87  Mo.  509,  holding  that  mere  failure  to  record  town  plot  as  required 
by  statute  will  not  render  inyalid  a  sale  of  land  to  an  Innocent 
purchaser. 

Tax  deed. —  Party  claiming  under,  is  bound  to  show  that  all 
prerequisites  of  law  haye  been  complied  with,  p.  79. 

The  principal  case  is  a  leading  authority  upon  this  point,  and 
the  extent  to  which  its  ruling  has  been  applied  is  shown  in  the 
following  citing  cases:  Early  y.  Doe,  16  How.  618,  14  L.  1082,  hold- 
sale  yold  where  notice  not  giyen  as  required  by  statute;  United 
States  y.  Pacific  R.  R.  Co.  1  McCreary,  7,  1  Fed.  102,  where  in  ac- 
tion to  enforce  lien  under  act  of  congress  for  taxes  due  United 
States,  lien  held  not  to  haye  attached  because  of  failure  to  giye 
required  notice;  May  hew  y.  Day  is,  4  McLean,  222,  F.  O.  9,347,  hold- 
ing sale  yoid  where  preyious  demand  for  payment  of  taxes  not  made 
as  required  by  statute;  Arrowsmith  y.  Burlingim,  4  McLean,  499, 
F.  G.  563,  setting  aside  sale  in  absence  of  positiye  proof  of  regu- 
larity; Tolmie  v.  Thompson,  3  Cr.  C.  C.  130,  134,  F.  O.  14,080,  on 
point  that  proceedings  in  derogation  of  common  law  are  to  be 
strictly  pursued  In  holding  yoid  partition  unconfirmed  by  court; 
Daniels  y.  Case,  45  Fed.  845,  holding  yoid  tax  deed  failing  to  state 
that  sale  was  made  publicly  as  required  by  statute  prescribing  form 
for  such  deeds;  Darrlngton  y.  Borland,  3  Port.  25,  as  to  sale  made 
without  required  notice;  Pope  y.  Headen,  5  Ala.  434,  under  facts 
similar  to  principal  case;  Lyon  y.  Hunt,  11  Ala.  311,  4G  Am.  Dec. 
222,  setting  aside  sale,  where  adyertisement  of  sale  under  statute 
failed  to  describe  property;  Scales  y.  Alvis,  12  Ala.  619,  46  Am.  Dec. 
270,  holding  that  where  statute  provides  that  sale  of  lands  for  de- 
linquent taxes  shall  not  be  made  while  debtor  has  *'  goods  and 
chattels"  within  county,  party  claiming  under  de«d  must  show 
such  state  of  facts  as  will  authorize  sale;  Wood  y.  Lake,  62  Ala. 
490,  setting  aside  sale  where  purchaser  failed  to  prove  advertise- 
ment of  notice;  Keane  v.  Cannovan,  21  Cal.  299,  82  Am.  Dec.  741, 
holding  further,  that  statute  making  tax  deed  prima  facie  evidence 
of  regularity  of  sale  cannot  operate  retrospectively;  People  v.  Holla- 
day,  25  Cal.  309,  on  point  that  in  action  to  recover  taxes,  collector 
must  show  that  assessment  has  been  regular;  Dickerson  v.  Acosta, 
15  Fla.  620,  holding  that  under  Federal  statute  providing  for  for- 
feiture of  property  for  nonpayment  of  taxes,  forfeiture  was  not 
complete  until  sale  made  pursuant  to  act;  D'Antignac  y.  Augusta, 
31  Ga.  710,  setting  aside  sale  where  demand  for  payment  of  taxes 
not  made  as  required  by  statute;  Johnson  v.  Phillips,  89  Ga.  286,  15 
S.  E.  368,  holding  that  statute  providing  that  tax  deed  executed  by 
State  officer    shall  be  prima  facie  evidence  of  regularity  of  sale, 
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does  not  apply  to  such  deed  executed  by  municipal  officer;  Curtis 
V.  Doe,  Breese,  142,  denying  right  of  plaintiff  in  ejectment  to  re- 
cover under  tax  deed  failing  to  state  that  land  was  appraised  as 
required  by  statute;  Fitch  v.  Pincliard,  4  Scam.  79,  setting  aside 
sale  where  notice  insufficient  under  statute;  Scott  v.  Babcock,  3  G. 
Greene,  141,  holding  tax  deed  not  admissible  in  evidence  without 
proof  of  regularity  of  preliminary  proceedings;  Taylor  v.  Whiting, 
2  B.  Mon.  272,  276,  under  facts  similar  to  those  in  principal  case; 
so  also  in  Alexander  v.  Walter,  8  Gill,  260,  50  Am.  Dec.  701,  to 
same  effect;  Hamilton  v.  Valiant,  30  Md.  140,  holding  sale  void 
for  want  of  notice  required  by  statute;  Steuart  v.  Meyer,  54  Md. 
466,  to  same  effect;  Forster  v.  Forster,  129  Mass.  561,  holding  un- 
constitutional, statute  purporting  to  establish  title  held  under  tax 
deeds  which  were  void  for  want  notice;  Burke  v.  Burke,  170  Mass. 
500,  49  N.  E.  754,  holding  tax  deed  not  prima  facie  evidence  of  re- 
citals contained  in  it. 

Cited  also  and  principle  followed  in  Rowland  v.  Dotj',  HaiT.  Ch. 
(Mich.)  10,  holding  sale  void  upon  a  showing  that  taxes  were  already 
paid;  St.  Anthony's  Falls,  etc.,  Co.  t.  Greely,  11  Minn.  325,  holding 
sale  void  where  demand  for  taxes  not  made  as  provided  by  statute; 
Hodge  V.  Wilson,  12  Smedes  &  M.  505,  where  property  not  sold  by 
"designated  eighths"  as  provided  by  statute;  Morton  v.  Reeds,  6 
Mo.  73,  denying  validity  of  sale  in  absence  of  proof  of  regularity  of 
assessment;  Reeds  v.  Morton,  9  Mo.  885  (875),  citing  principal  case 
to  same  effect;  Cahoon  v.  Coe,  57  N.  H.  570,  576,  holding  sale  void 
in  absence  of  proof  that  notice  was  posted  as  required  by  statute; 
Todd  V.  PUhower,  24  N.  J.  L.  807,  holding  sale  void  because  of 
defective  description  in  advertisement;  Hopper  v.  Malleson,  16  N. 
J.  Eq.  384,  holding  sale  void  where  assessment  not  proved;  Jackson 
V.  Shepard,  7  Cow.  90,  91,  17  Am.  Dec.  504,  505,  ruling  similarly 
where  notice  not  proved;  Jackson  v.  Esty,  7  Wend.  149,  holding 
that  notice  cannot  be  waived  by  occupant  who  has  no  interest  in 
land  to  be  sold;  Jackson  v.  Roberts,  11  Wend.  434,  holding  sale 
void  where  default  in  payment  of  taxes  not  proven;  Sharp  v.  Spelr, 
4  Hill,  86,  denying  validity  of  sale  in  absence  of  proof  of  legality  of 
assessment;  Hubbell  v.  Welden,  Lalor's  Supp.  to  Hill  &  D.  145, 
where  assessment  was  not  made  as  required  by  statute;  Sherwood 
V.  Reade,  7  Hill,  434,  holding  sale  void  because  of  insufficiency  of 
notice;  Brown  v.  Goodwin,  75  N.  Y.  414,  holding  United  States 
collector's  deed  not  to  be  prima  facie  evidence  of  right  to  sell; 
Fox  V.  Stafford,  90  N.  C.  301,  ruling  similarly  in  case  of  sale  by 
revenue  officer;  Lafferty  v.  Byers,  5  Ohio,  458,  holding  sale  Toid 
because  of  defect  in  description;  Yenda  t.  Wheeler,  9  Tex.  417, 
where  sale  held  void  because  of  failure  to  post  copy  of  assessment- 
roll  as  required  by  statute;  Robson  v.  Osborn,  13  Tex.  307,  holding 
that  statute  making  tax  deed  prima  facie  evidence  of  regularity  of 
sale,  did  not  make  such  deed  evidence  of  authority  to  sell;  Hall  v. 
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Collins,  4  Vt.  324,  under  facts  similar  to  those  in  principal  case; 
Brown  v.  Wright,  17  Vt  99,  42  Am.  Dec.  482,  holding  sale  void  where 
warrant  of  collector  mlsrecited  date  of  statute  by  virtue  of  which 
tax  was  levied;  Nalle  v.  Fenwicls,  4  Rand.  590,  holding  sale  void 
in  absence  of  proof  of  statutory  notice;  Jesse  v.  Preston,  5  Gratt. 
129,  under  facts  similar  to  those  in  principal  case;  Flanagan  v. 
Grinnett,  10  Gratt.  426,  where  sale  held  void  because  of  insufla- 
ciency  of  notice;  Deguasie  v.  Harris,  16  W.  Va.  353,  construing 
strictly,  statute  making  tax  deed  prima  facie  evidence  of  regularity 
of  sale.  See  also  notes,  17  Am.  Dec.  507,  and  19  Am.  Rep.  150,  on 
general  subject.  The  principal  case  is  cited  approvingly,  but  with- 
out particular  application  of  the  rule  to  the  point  at  issue  in  the 
following  cases:  Mutual,  etc.,  Ins.  Co.  v.  Tlsdale,  91  U.  S.  245,  23 
L.  317;  Sharplelgh  v.  Surdam,  1  Flipp.  481,  F.  C.  12,711;  Bloom  v. 
Burdick,  1  Hill,  142,  37  Am.  Dec.  307;  dissenting  opinion.  Register 
V.  Bryan,  2  Hawks,  21;  Hadley  v.  Tankersley,  8  Tex.  19;  Allen  v. 
Smith,  1  Leigh  (Va.),  250.  See  also  Mason  v.  Fearson,  9  How.  260, 
13  L.  130,  citing  note  to  principal  case,  p.  81,  on  point  that  sale  of 
more  land  than  is  necessary  to  satisfy  debt    is  void. 

Distinguished  in  Cooper  v.  Galbraith,  3  Wash.  0.  O.  552,  F.  C.  3,193, 
where  debtor  had  previously  waived  objection  to  irregularity  of 
proceedings;  also  in  the  following  cases,  under  statutes  providing 
that  tax  deeds  should  be  prima  facie  evidence  of  regularity  of  pro- 
ceedings: Merrick  v.  Hutt,  15  Ark.  338;  Graves  v.  Bruen,  11  111. 
437;  Sibley  v.  Smith,  2  Mich.  496;  Striker  v.  Kelley,  7  Hill,  25; 
Huey  V.  Van  Wie,  23  Wis.  616. 

Deed. —  If  validity  of,  depends  on  matter  in  pais,  party  claiming 
under,  must  show  performance,  p.  79. 

Cited  and  applied  in  Ransom  v.  Williams,  2  Wall.  319,  17  L.  805, 
holding  void  a  sale  of  lands  under  execution,  notice  not  having  been 
given  as  required  by  statute;  Bell  v.  SkiUicorn,  6  N.  Mex.  408,  28 
Pac.  771,  applying  principle  In  holding  that  where  defendant,  in 
ejectment  to  recover  mining  claim,  defends  on  ground  that  as  owner 
of  adjoining  claim  he  followed  lode  whose  apex  was  on  his  claim, 
he  is  bound  to  show  facts  giving  him  such  right;  Smith  v.  Pratt,  13 
Ohio,  550,  on  point  that  where  exercise  of  Jurisdiction  depends  on 
existence  of  fact  outside  the  record,  such  fact  must  be  proven  to 
exist 

Distinguished  in  Cocke  v.  Halsey,  16  Pet  86,  10  L.  896,  holding 
that  where  validity  of  deed  depended  upon  recording  by  clerk  of 
court,  mere  irregularity  in  appointment  of  clerk  did  not  affect  deed. 

Miscellaneous  citations.—  Cited  in  Bruce  v.  Schuyler,  4  Gilm.  276, 
46  Am.  Dec.  458,  but  application  doubtful;  also  in  Gibson  v.  Mason, 
5  Nev.  303,  as  instance  of  exercise  of  power  to  collect  taxes  by 
summary  process. 
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4  Wheat  84,  85,  4  L.  520,  THE  EXPERIMENT. 

Admiralty.— Depositions  taken  on  further  proof,  In  one  prize 
cause,  cannot  be  invoked  into  another,  p.  84. 

Cited  in  Stegner  v.  Blake,  36  Fed.  184,  as  instance  where  taking 
testimony  de  bene  esse  was  allowed  in  admiralty  cause. 

4  Wheat.  85-98,  4  L.  520,  WEIGHTMAN  v.  CALDWELL. 

Statute  of  frauds.— Question  whether  contract  sufficiently  per- 
formed to  remove  it  from  statute.  Is  one  for  Jury,  p.  88. 

Cited  and  applied  In  Ward  v.  Spelts,  39  Neb.  812,  58  N.  W.  427, 
holding  further,  contract  for  sale  of  goods  not  wanting  in  mutuality 
because  signed  by  vendor  only.  See  also  Shields  v.  Alston,  4  Ala. 
255;  Fagan  v.  Faulkner,  5  Ark.  165;  Partridge  v.  Wilsey,  8  Iowa, 
4C1,  and  Nichol  v.  Ridley,  5  Yerg.  65,  26  Am.  Dec.  255,  citing  note 
to  priu'^ipal  ease  as  to  what  constitutes  sufficient  part  performance 
to  remove  contract  from  statute. 

Miscellaneous.— Cited  in  United  States  v.  Cement,  27  Fed.  Cas. 
297,  but  not  in  point.    Cited  also  in  Johnson  v.  Watson,  1  Ga.  352, ' 
on  point  that  statute  of  frauds  has  no  application  to  contract  that 
has  been  performed  on  both  sides. 

4  Wheat  98-100,  4  L.  522,  THE  SIBYL. 

Salvage.— Amount  is  discretionary,  and  will  not  be  altered  on 
appeal,  except  in  case  of  gross  error,  p.  99. 

Cited  and  rule  applied  in  The  Connemara,  108  U.  S.  359,  27  L.  753, 
2  S.  Ct.  758,  refusing  to  set  aside  decree  awarding  salvage  to 
passenger  on  board  saving  vessel;  Spreckels  v.  The  Kenil worth,  14 
Sawy.  380,  41  Fed.  525,  affirming  award  to  vessel  for  salvage  service 
in  extinguishing  fire;  The  Cherokee,  31  Fed.  173,  and  The  Elmbank, 
62  Fed.  319,  where  amount  of  salvage  held  to  be  governed  by 
circumstances;  The  R.  R.  Rhodes,  82  Fed.  753,  holding  further,  that 
request  for  aid  by  master  of  stranded  vessel  does  not  reduce  claim 
to  one  for  services  rendered  under  contract.  Cited  approvingly,  in 
discussion  of  general  subject,  in  Spear  -v.  Place,  11  How.  528,  13 
L.  799. 

Distinguished  in  The  Schooner  Emulous,  1  Sumn.  215,  F.  0.  4,480, 
altering  decree  where  allowance  was  clearly  excessive. 

Salvage  money,  while  in  possession  of  court,  may  be  subjected 
to  maritime  claims  or  liens,  p.  100. 

Cited  and  rule  applied  in  United  States  v.  Mackoy,  2  Dill.  308, 
F.  C.  15,696,  holding  that  while  fund  arising  from  sale  of  property 
under  condemnation  proceedings  is  in  District  Court,  Circuit  Court 
cannot  withdraw  it  or  direct  its  distribution;  China,  etc.,  Ins.  Co. 
v;  Force,  142  N.  Y.  98,  40  Am.  St  Rep.  581,  36  N.  E.  876,  holding 
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that  upon  sale  of  wrecked  vessel  liens  against  her  are  transferred 
to  proceeds  of  such  sale. 

Miscellaneous.—  Cited  also  in  Baltimore,  etc.,  R.  R.  Oo.  v.  Mackey, 
157  U.  8.  87,  30  L.  629,  15  S.  Ot  495,  but  application  doubtful. 

4  Wheat.  100-103,  4  L.  523,  THE  CALEDONIAN. 

Prize.— Vessel  which  is  liable  to  capture  as  enemy's  property,  or 
for  sailing  under  enemy's  license,  or  for  trading  with  enemy,  may 
be  seized  upon  arrival  in  a  port  of  the  United  States,  and  condemned 
as  prize  of  war,  p.  102. 

Prize.- Any  citizen  may  seize  any  property  forfeited  to  the  use 
of  the  government,  either  by  municipal  law,  or  as  prize  of  war,  and 
if  the  forfeiture  is  enforced  by  legal  process,  the  seizure  is  to  be 
considered  as  confirmed,  p.  103. 

No  citations. 

4  Wheat.  103.  104,  4  L.  525,  THE  LANGDON  CHBVES. 

Prize.- The  fact  that  a  vessel  is  sent  to  an  enemy's  port  for 
adjudication,  and  afterwards  released,  raises  a  violent  presumption 
that  she  had  an  enemy's  license,  and  If  such  presumption  is  not 
rebutted,  condemnation  will  be  decreed,  p.  104. 

No  citations. 

4  Wheat.  105-107,  4  L.  525,  THE  FRIENDSCHAFT.  » 

Prize.— Property  of  commercial  house,  established  in  enemy's 
country,  is  condcmnable  as  prize,  irrespective  of  personal  domicile 
of  partners,  p.  107. 

Affirmed  in  The  Cheshire,  3  Wall.  233,  18  L.  176,  a  similar  case. 
Cited  and  applied  in  Brown  v.  Hiatt,  1  Dill.  384,  F.  C.  2,011,  con- 
struing nonlntercourse  act,  and  denying  right  of  citizen  of  insur- 
rectionary State  to  sue  United  States  citizen  in  Federal  courts, 
notwitlistanding  loyalty  of  formier;  The  Commercen,  2  Gall.  266, 
F.  C.  3,055,  holding  that  neutral  cannot  lawfully  transport  pro- 
visions for  army  of  one  belligerent,  although  such  army  may  be  in 
neutral  country;  Perkins  v.  Rogers,  35  Ind.  160,  9  Am.  Rep.  668, 
holding  contract  between  citizen  of  rebellious  State  and  citizen  of 
loyal  State   void,  irrespective  of  loyalty  of  former. 

Miscellaneous.- Cited  in  United  States  v.  Cement,  27  Fed.  Cas. 
298,  but  not  in  point. 

4  Wheat.  108-121,  4  L.  526.  UNITED  STATES  v.  ROWLAND. 

Federal  courts.-  Equity  Jurisdiction  of,  Is  uniform  throughout 
the  various  States,  and  is  not  subject  to  restraint  by  State  legis- 
lation, p.  115. 

United  States  v.  Howland  la  a  leading  case  upon  this  point,  and 
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its  citations  accordingly  show  many  other  applications  of  the  prin- 
ciple; Boyle  V.  Zacharie,  6  Pet.  658,  8  L.  536,  holding  that  State 
statutes  regulating  proceedings  on  injunctions    are  of  no  force  in 
Federal  courts;  Livingston  v.  Story,  9  Pet  656,  657,  9  L.  264,  apply- 
ing rule  to  proceedings  in  District  Court  in  State  where  equitable 
claims  are  not  cognizable;  Russell  v.  Southard,  12  How.  148,  13  L. 
931,  holding  evidence  admissible  to  show  that  deed  absolute  on  its 
face  is  In  fact  mortgage,  although  rule  otherwise  in  State  where  land 
situated;  Neves  v.  Scott,  13  How.  272,  14  L.  142,  holding  that  where 
Federal  court  has  jurisdiction  it  may  establish  a  trust,  although 
contrary  to  decision  of  court  in  State  where  cause  arose;  Irvine  v. 
Marshall,  20  How.  565,  15  L.  998,  holding  further  as  to  what  con- 
stitute *•  cases  in  equity; "  Barber  v.  Barber,  21  How.  591,  16  L.  229, 
ruling  similarly  in  suit  to  enforce  payment  of  alimony  (but  see 
dissenting  opinion,  p.  604,  16  L.  233,  denying  equitable  jurisdiction 
of  Federal  courts  in  matters  of  divorce  and  alimony);  Payne  v. 
Hook,   7  Wall.  430,   19  L.  262,   sustaining  jurisdiction  of  Circuit 
Court  in  equity  proceeding  against  administrator,  although  under 
State  probate  system  such   proceeding  was  not  maintainable  in 
State  court;  Watts  v.  Camors,  115  U.  S.  362,  29  L.  409,  6  S.  Ct  95, 
holding  that  in  exercise  of  admiralty  jurisdiction  Federal  courts 
are  not  bound  by  State  laws;  Klrby  v.  Railroad  Co.,  120  U.  S.  137, 
30  L.  572,  7  S.  Ct  434,  holding  that  where  relief  is  asked  in  Federal 
courts  on  ground  of  fraud,  time  will  not  begin  to  run  against  de- 
fendant until  discovery  of  fraud,  notwithstanding  State  statute  to 
the  contrary;  Shuford  v.  Cain,  1  Abb.   (U.   S.)  305,  F.   C.   12,823. 
refusing  to  follow  practice  in  State  where  cause  arose  as  to  joining 
of  legal  and  equitable  causes  in  same  proceeding;  Baker  v.  Biddle, 
1  Bald.  411,  416,  F.  C.  -764,  applying  rule  In  proceedings  for  dis- 
covery; Bains  V.  Schooner  James  and  Catherine,  1  Bald.  558,  F.  C. 
756,   applying   principle   in   holding   admiralty   Jurisdiction    to    be 
uniform  throughout  the  various  States;  Allen  v.  Blunt,  1  Blatchf. 
486,  F.  C.  215,  as  to  practice  in  proceedings  for  injunction  to  re- 
strain infringement  of  patent;  Blanchard  v.  Sprague,  1  Cliff.  291, 
F.  C.  1,516,  holding  that  Federal  courts  are  not  governed  by  State 
laws  as  to  admissibility  of  evidence;  Cropper  v.  Coburn,  2  Curt  472, 
F.   C.   3,416,    holding  equitable   Jurisdiction  of   Circuit   Court   not 
affected  by  State  statute  giving  plaintiff  complete  remedy  at  law? 
Lamb  v.  Starr,  Deady,  363,  F.  C.  8,021,  refusing  to  recognize  State 
laws  regulating  pleading;  Howards  v.  Selden,  4  Hughes,  310,  5  Fed. 
473,  holding  plaintiff's  right  to  bring  action  on  bond  in  Federal 
courts  not  affected  by  State  statute  of  limitations;  Bean  v.  Smith,  2 
Mason,  270,  F.  C.  1,174,  sustaining  Jurisdiction  of  Circuit  Court  in 
action  between  citizens  of  different  States  to  set  aside  conveyance, 
although  such  action  not  maintainable  in  State  where  cause  arose; 
Pratt  v.  Northam,  5  Mason,  105,  F.  C.  11.376,  holding  that  Federal 
court  may  entertain  suit  in  equity  by  legatee  to  recover  legacy. 
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although  State  statute  provides  for  action  at  law  on  administrator's 
bond;  Byrd  v.  Badger,  McAU.  444,  F.  O.  2,206,  holding  Jurisdiction  of 
Circuit  Court  to  entertain  creditor's  bill,  not  affected  by  State  statute 
providing  other  remedy;  Johnston  v.  Roe,  1  McCrary,  165,  1  Fed. 
605,  holding  that  State  statute  of  limitations  cannot  bar  equitable 
action  in  Federal  court;  Niclverson  v.  Railroad  Co.,  1  McCrary,  384, 
30  Fed.  86,  holding  that  Federal  equity  jurisdiction  cannot  be  ex- 
tended by  State  statute  allowing  equitable  proceeding  in  certain 
cases;  Northern,  etc.,  R.  R.  Co.  v.  St  Paul,  etc.,  R.  R.  Co.,  2 
McCrary,  265,  4  Fed.  602,  as  to  practice  in  Injunction  proceedings; 
Strettel  v.  Ballon,  3  McCrary,  47,  9  Fed.  257,  refusing  to  follow 
State  statute  providing  that  person  holding  mere  possessory  interest 
may  maintain  bill  In  equity  for  partition. 

Other  citing  cases  affirming  and  relying  upon  this  principle  are 
the  following:  Edwards  v.  Davenport,  4  McCrary,  43,  20  Fed.  762, 
denying  authority  of  decision  of  State  Supreme  Court  respecting 
validity  of  contract  entered  into  by  person  of  unsound  mind;  Gold- 
smith V.  Gilliland,  10  Sawy.  608,  609,  22  Fed.  866,  holding  that 
person  having  mere  possessory  interest  in  land  cannot  maintain 
suit  to  determine  adverse  claim,  in  United  States  court,  notwith- 
standing State  statute;  Fletcher  v.  Morey,  2  Story,  567,  F.  O.  4,864, 
as  to  rules  governing  equitable  liens;  Mayer  v.  Foulkrod,  4  Wash.  356, 
F.  0.  9,341,  holding  equitable  jurisdiction  of  Federal  courts  over  suit 
by  legatee  not  ousted  by  State  statute  providing  for  action  at  law; 
Orendorf  v.  Budlong,  12  Fed.  26,  as  to  proceeding  to  set  aside  deed 
on  ground  of  fraud;  Game  well,  etc.,  Co.  v.  Mayor,  31  Fed.  313,  as  to 
rules  of  pleading;  Mann  v.  Appel,  31  Fed.  380,  holding  that  juris- 
diction of  Federal  court  to  entertain  creditor's  bill  is  not  affected  by 
State  statute  providing  other  remedy;  Ball  v.  Tompkins,  41  Fed. 
489,  as  to  actions  for  recovery  of  legacies;  American  Assn.  v.  Eastern 
Kentucky  Co.,  68  Fed.  722,  holding  that  Federal  court  cannot  enter- 
tain suit  for  partition  where  plaintifiTs  title  is  denied,  although 
State  statute  provides  that  equity  may  take  cognizance  of  questions 
of  title  in  such  suit;  Western  Assurance  Co.  v.  Ward,  75  Fed.  342, 
41  U.  S.  App.  443,  as  to  proceedings  In  suit  to  reform  contract; 
Burdon,  etc.,  Co.  v.  Ferris,  etc.,  Co.,  78  Fed.  422,  as  to  proceeding 
to  establish  equitable  lien;  Taylor  v.  Clark,  89  Fed.  8,  refusing  to 
entertain  suit  to  quiet  title  to  land  in  possession  of  defendant,  al- 
though such  suit  authorized  by  State  statute;  Dupuy  v.  Bemiss,  2  La. 
Ann.  512,  holding  jurisdiction  of  Federal  court  over  succession 
property  not  ousted  by  fact  that  succession  is  under  administration 
of  court  of  probate;  Bell  v.  Railroad  Co.,  34  La.  Ann.  794,  holding 
that  jurisdiction  of  Federal  courts  to  appoint  receiver  for  railroad 
is  not  affected  by  State  statute  regulating  such  proceedings;  Brown 
V.  Circuit  Judge,  75  Mich.  278,  13  Am.  St.  Rep.  440,  42  N.  W.  828, 
holding  further  as  to  what  constitute  "cases  in  equity;"  McPike 
V.  Wells.  54  Miss.  145,  asserting  jurisdiction  of  Federal  court  to 
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enforce  vendor's  lien  as  between  citizens  of  different  States: 
Fordyce  v.  Beecher,  2  Tex.  Civ.  App.  31,  21  S.  W.  179,  holding  that 
discharge  of  Federal  court  receiver  abates  snlts  pending  against 
him,  notriithstandlng  State  statute  providing  otherwise  as 'to  re- 
ceivers generally.  The  principal  case  Is  cited  approvingly,  but 
without  particular  application  of  this  rule,  to  the  point  at  issue,  in 
the  following  cases:  United  States  v.  Myers,  2  Brock.  526,  F.  C. 
15,844;  Lorlng  v.  Downer,  McAU.  363,  F.  0.  8,513;  Singer,  etc.,  Co. 
V.  Yarger,  2  McCrary,  585,  12  Fed.  488;  Pierpont  v.  Fowle,  2  Wood. 
&  M.  31,  32,  33,  40,  F.  C.  11,152,  collecting  authorities;  Pittsburg, 
etc.,  Ry.  Co.  v.  Bridge  Co.,  68  Fed.  21,  46  U.  S.  App.  530;  Ijamson  v. 
Mix.  14  Fed.  Cas.  1055;  Hough tallng  v.  Ellis,  1  Ariz.  Ter.  384,  25 
Pac.  535;  Taylor  v.  Taylor,  74  Me.  588;  Kerr  v.  WooUey,  3  Utah,  464, 
24  Pac.  834. 

Criticised  in  PuUiam  v.  Pulliam,  10  Fed.  78,  F.  O.  11,463a,  holding 
that  where  State  statute  limits  time  for  bringing  action  to  recover 
legacies.  Circuit  Court  is  bound  to  respect  It 

Insolvency. —  United  States  right  of  priority  does  not  attach 
unless  assignment  operates  to  convey  all  of  debtor's  property,  p.  116. 

Cited  and  rule  applied  in  United  States  v.  Canal  Bank,  3  Story, 
81,  F.  C.  14,715,  holding  that  United  States,  by  attachment  and 
levy,  does  not  acquire  right  to  priority  over  prior  attaching  creditor: 
also  in  United  States  v.  McLellan,  3  Sumn.  352,  F.  C.  15,698;  United 
States  V.  Couch,  25  Fed.  Gas.  674;  and  United  States  v.  Wood,  28 
Fed.  Cas.  754,  all  holding  that  transfer  of  part  of  debtor's  property 
to  one  creditor  is  valid,  and  that  United  States  right  of  priority 
does  not  attach;  Campbell  v.  Colorado,  etc.,  Co.,  9  Colo.  66,  holding 
that  where  partnership  does  business  in  different  places  under  dif- 
ferent names,  assignment,  to  be  general,  must  cover  property  in 
both  places  of  business;  Palmer  v.  McCarthy,  2  Colo.  App.  428,  31 
Pac.  243,  holding  that  deed  of  assignment,  to  be  valid,  must  show 
on  its  face  that  it  was  intended  to  embrace  all  property  of  assignor; 
Farwell  v.  Cohen,  138  111.  231,  28  N.  B.  38,  construing  statute  pre- 
scribing form  for  executing  assignments;  Graves  v.  Roy,  13  La. 
458,  33  Am.  Dec.  570,  holding  void,  an  assignment  for  the  benefit 
of  certain  creditors,  which  excluded  others  who  refused  to  release 
debtor;  Wilcocks  v.  Wain,  10  S.  &  R.  380,  on  point  that  United 
States  right  of  priority  is  defeated  by  bona  fide  conveyance,  by 
insolvent;  l^Iussey  v.  Noyes,  26  Vt.  474,  holding  that  where  assign- 
ment purports  to  be  partial  it  is  to  be  so  treated  until  contrary  is 
shown;  Stanley  v.  Robbins,  36  Vt.  430,  construing  statute  prescrib- 
ing form  for  assignment  deed.  Cited  also  in  note,  4  Am.  Dec.  367, 
on  general  subject. 

Distinguished  In  United  States  v.  Langton,  5  Mason,  284,  F.  O. 
15,560,  holding  that  fraudulent  retention  of  small  amount  cannot 
defeat  right  of  United  States. 
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Practice. —  Where  a  bill  Is  filed  by  the  United  States,  proceeding 
as  ordinary  creditors  against  the  debtor  of  their  debtor,  for  an 
account,  the  original  debtor  must  be  made  a  party,  and  the  account 
taken  between  him  and  his  debtor,  p.  117. 

Insolvency. —  Where  deed  of  assignment  conveys  only  property 
mentioned  in  a  schedule,  and  such  schedule  does  not  purport  to 
contain  all  property  of  debtor,  burden  of  proof  is  on  the  United 
States,  to  show  that  assignment  did  in  fact  embrace  all  property, 
and  its  right  of  priority  thereby  attached,  p.  116. 

Distinguished  in  Piatt  v.  Lott,  17  N.  Y.  481,  holding  that  assign- 
ment of  all  of  debtor's  property,  which  was  stated  to  be  "partic- 
ularly enumerated  and  described,"  In  annexed  schedule,  passed 
property  not  mentioned. 

Miscellaneous  citations.— Cited  in  United  States  v.  Oushman, 
2  Sumn.  434,  F.  G.  14,908,  as  instance  where  United  States*  right 
of  priority  was  enforced  in  equity;  dissenting  opinion,  Missouri,  etc., 
CJo.  V.  Krumseig,  77  Fed.  43,  40  U.  S.  App.  620,  and  Bank  of  Opelika 
V.  Kiger,  24  So.  12,  but  application  doubtful;  Colt  v.  Lasmier,  9  Cow. 
334,  holding  as  to  who  are  proper  parties  in  action  to  recover  legacy; 
State  V.  Harris,  2  Bailey  L.  600,  on  point  that  United  States  right 
of  priority  is  statutory. 

4  Wheat.  122-208,  4  L.  529,  STURGES  v.  CROWNINSHIBLD.* 

PAOK. 

Powers  of  congress,  when  exclusive  and  when  concurrent 827 

Power  of  Spates  to  pass  bankrupt  laws 881 

Power  of  States  suspended  by  enactment  of  national  bankrupt  law 888 

Constitutional  limitation  on  power  of  States. 884 

State  law  cannot  operate  extra  territorially 885 

Contract,  defined 888 

Obligation,  defined 889 

Obligation,  what  constitutes  impairment  of 889 

Obligation  and  remedy  distinguished  .•. ,.  841 

Statutes  of  limitation  as  affecting  remedy 848 

Statutory  construction *.•... 847 

Miscellaneous  citations 848 

Constitutional  law. —  A  power  of  congress  is  exclusive,  whenever 
the  terms  in  which  it  is  granted,  or  its  nature,  require  that  it  should 
be  exercised  exclusively  by  congress.  But  the  mere  grant  of  a 
power  to  congress  does  not  necessarily  imply  a  prohibition  upon  the 
States  to  exercise  such  power,  and  if  it  is  not  such  as  to  require 
its  exercise  by  congress  exclusively,  the  States  are  free  to  exercise 
it,  until  congress  has  acted,  pp.  193-196. 

The  language  of  Chief  Justice  Marshall  upon  this  point  has  been 
relied  upon  extensively  by  later  cases  in  construing  the  various 
constitutional  grants  of  power  to  congress.  And  first  as  to  the 
power  to  regulate  commerce.    The  courts  have  claimed  Sturges  v. 

*  Note  by  W.  ▲.  Sutherland. 
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Growninshleld  as  authority,  both  in  support  and  m  denial  of  the 
theory  that  the  power  to  regulate  Interstate  commerce  is  an  ex- 
clusive function  of  congress.  Thus  the  Passenger  Cases,  7  How. 
397,  12  L.  749,  denied  the  power  of  the  States  to  impose  taxes  upon 
alien  passengers  arriving  in  their  ports,  and  Hall  t.  De  Cuir,  95 
U.  S.  499,  24  L.  552,  held  void  a  State  statute  calculated  to  secure 
for  all  persons  traveling  in  the  State,  equal  rights  and  privileges  in 
public  conveyances,  without  discrimination  on  account  of  race  or 
color.  Freight  and  toll-rates  have  also,  as  a  feature  of  commerce, 
been  held  subject  to  exclusive  control  by  congress,  and  attempts  by 
States  to  regulate  them  have  been  held  invalid.  Covington  Bridge 
Co.  V.  Kentucky,  154  U.  S.  212,  38  L.  966,  14  S.  Ct  1094;  Gatton  v. 
Railway  Co.,  95  Iowa,  129,  63  N.  W.  595.  The  majority  of  cases, 
however,  have  recognized  a  concurrent  power  in  the  States,  and 
have  upheld  State  laws  incidentally  affecting  commerce  and  not 
conflicting  with  any  act  of  congress.  Thus  in  the  exercise  of  their 
police  powers  the  States  may  prohibit  the  sale  t)f  liquors  in  less 
than  a  stipulated  quantity,  The  License  Cases,  5  How.  585.  G25.  12 
L.  292,  311;  and  may  pass  laws  for  the  government  of  pilots  within 
State  waters,  Cooley  v.  Port  Wardens,  12  How.  319,  13  L.  1005;  and 
authorize  the  erection  of  a  bridge  across  navigable  waters,  wholly 
within  the  State,  although  such  bridge  may  impede  navigation, 
United  States  v.  New  Bedford  Bridge,  1  Wood.  &  M.  426,  F.  C. 
15,867;  so  also,  a  State  may  provide  a  penalty  for  failure  of  tele- 
graph companies  to  deliver  messages  with  due  diligence.  Western 
Union  Telegraph  Co.  v.  James,  162  U.  S.  655,  40  L.  1107,  16  S.  Ct 
936.  Woodbury,  J.,  dissenting  in  the  Passenger  Cases,  7  How.  555, 
656,  559,  560,  571,  12  L.  816,  817,  818,  823,  argued  In  favor  of  a  State 
law  imposing  a  tax  upon  alien  passengers,  following  the  reasoning 
of  Chief  Justice  Taney,  in  the  License  Cases,  supra.  This  con- 
current power  has  also  been  asserted  in  the  following  State  cases: 
Ex  parte  Crandall,  1  Nev.  306,  declaring  valid  a  capitation  tax  of 
$1,  upon  all  persons  carried  out  of  the  State  by  railroad  or  stage 
companies;  Lemmon  v.  People,  20  N.  Y.  614,  holding  that  as  a  State 
has  a  right  to  determine  the  status  of  persons  within  its  borders, 
and  that  a  statute  providing  that  slaves  brought  into  the  State  by  the 
voluntary  act  of  their  master  should  be  declared  free,  was  con- 
stitutional and  applicable  to  a  case  where  such  slaves  were  merely 
landed  in  port  for  transmission  to  another  vessel;  Phelps  v.  Racey, 
60  N.  Y.  15,  19  Am.  Rep.  144,  holding  valid,  an  act  prohibiting  per- 
sons from  having  in  their  possession  certain  game  birds,  although 
such  act  operates  as  a  prohibition  against  bringing  them  from  other 
States;  Boardman  v.  Railway  Co.,  84  N.  Y.  186,  asserting  the  power 
of  a  State  to  authorize  the  consolidation  of  railways  whose  lines  ex- 
tended beyond  the  State;  Raquet  v.  Wade,  4  Ohio,  109,  denying  that 
a  tax  upon  merchants  conflicted  with  legislation  of  congress  on  the 
subject  of  interstate  commerce;  Craig  v.  Kline,  65  Pa.  St  409,  3  Am. 
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Rep.  643,  holding  that  a  State  may,  In  the  exercise  of  its  police 
power,  regulate  the  rafting  of  logs  upon  a  navigable  river  within  its 
borders. 

Power  of  extradition. —  In  Holmes  v.  Jennison,  14  Pet.  576,  10 
L.  597,  the  court  divided  on  the  question  as  to  w^hether  the  Supreme 
Court  had  Jurisdiction  to  release  on  habeas  corpus  a  person  held 
for  extradition  under  a  warrant  issued  by  a  State  governor.  Chief 
Justice  Taney,  citing  the  principal  case,  declared  that  as  an  in- 
cident of  his  power  to  make  ti'eatles,  the  power  of  extradition  was 
exclusively  in  the  president.  Mr.  Justice  Barbour,  however,  argued 
in  favor  of  the  power  of  the  States  to  act,  holding  that  as  no  treaty 
existed  by  which  the  president  could  exercise  the  power,  it  remained 
for  the  States  to  do  so;  i4  Pet.  591,  10  L.  604.  The  court  having 
divided,  the  warrant  was  not  disturbed,  and  when  the  question  came 
before  the  State  court  upon  habeas  corpus,  it  adopted  the  reasoning 
of  Chief  Justice  Taney,  and  denied  the  power  of  the  governor  to 
issue  the  warrant.  Ex  parte  Holmes,  12  Vt  646.  To  the  same 
effect  also  is  the  New  York  case  of  People  ex  rel.  v.  Curtis,  50  N.  Y. 
326,  10  Am.  Rep.  487. 

Power  to  punish  for  counterfeiting. —  Congress  may,  under  the 
Constitution  provide  a  penalty  for  counterfeiting  the  coin  and  se- 
curities of  the  United  States,  and  when  it  has  so  provided,  such 
offenses  are  cognizable,  exclusively  by  the  Federal  courts.  Ex 
parte  Houghton,  7  Fed.  660,  8  Fed.  899.  And  the  principle  extends 
to  the  punishment  of  an  officer  of  a  national  bank  for  embezzlement, 
under  a  Federal  statute.  People  v.  Fonda,  62  Mich.  407,  29  N.  W. 
29.  Two  State  cases  citing  the  principal  case  have,  however,  as- 
serted a  concurrent  power  in  the  States  to  punish  persons  for  hav- 
ing in  their  possession  "  instruments  adapted  and  designed  for 
making  counterfeit  coin,"  and  for  having  in  possession  forged  notes 
of  a  national  bank.  Harlan  v.  People,  1  Doug.  (Mich.)  210;  Jett  v. 
Commonwealth,  18  Gratt  939. 

Fugitive  slave  laws, —  The  question  as  to  the  power  of  the  States 
to  pass  fugitive  slave  laws  is  no  longer  of  any  importance,  and  it 
is  unnecessary  to  do  more  than  notice  the  decisions  in  which  the 
principal  case  is  relied  upon  as  authority  in  denying  the  right  of 
the  States  to  legislate  upon  the  subject.  Prigg  v.  Pennsylvania, 
16  Pet  622,  625,  653,  10  L.  1091,  1092,  1103;  Jack  v.  Martin,  12  Wend. 
317;  S.  C,  14  Wend.  535.  See  also  In  re  Perkins,  2  Cal.  432;  Free- 
man V.  Robinson,  7  Ind.  323;  and  In  re  Booth,  3  Wis.  125,  which 
assert  a  power  In  the  States  to  enact  police  regulations,  provided 
they  do  not  conflict  with  congressional  action. 

Power  of  taxation. —  The  question  as  to  the  limits  on  the  powers 
of  the  Federal  and  State  governments,  respectively,  in  levying  taxes, 
bas  called  for  the  application  of  the  principles  laid  down  in  the 
Sturges  case.    The  instruments  and  means  of  State  government 
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are  clearly  exempt  from  control  bj  the  Federal  gOYomment,  and  on 
this  principle  the  power  of  congress  to  tax,  as  income,  the  salary 
of  a  State  judge,  was  denied  in  Day  v.  Buffinton,  3  Cliff.  386,  F.  C. 
3,675.  In  a  similar  case,  a  State  court  derived  the  right  of  congress 
to  tax  official  bonds  given  to  a  State  by  its  officers.  State  ex  rel. 
V.  Garton,  32  Ind.  7,  2  Am.  Rep.  319.  This  restriction  is  recognized 
in  several  cases  as  operating  upon  the  States,  in  admitting  that 
Instruments  of  the  Federal  government  are  not  subject  to  State 
taxation.  But  where  congress  has  expressly  declared  that  the  States 
may  tax  shares  of  national  banlis,  in  the  hands  of  individuals,  pro- 
vided that  such  taxes  are  levied  in  the  same  manner,  and  to  the 
same  extent  as  taxes  on  other  similar  property,  the  restriction  does 
not  apply.  People  v.  Commissioners,  4  Wall.  244,  18  L.  344;  Hep- 
burn V.  School  Directors,  23  Wall.  480,  23  L.  112;  City  of  Utica  v. 
Churchill,  33  N.  Y.  241;  Stetson  v.  City  of  Bangor,  56  Me.  284.  So 
also  a  post-trader  on  a  military  reservation  has  been  held  not  to 
be  exempt  from  taxation  under  a  State  law,  although  the  court 
recognized  the  power  of  congress  to  exempt  such  post- trader  by 
positive  statute.  County  of  Cherry  v.  Thacher,  32  Neb.  353,  354,  49 
N.  W.  352.  And  again  in  People  v.  Naglee,  1  Cal.  235,  241,  52  Am. 
Dec.  315,  320,  a  State  court  asserted  the  power  of  the  State  to  re- 
quire from  foreigners  the  payment  of  a  monthly  license  for  the 
privilege  of  carrying  on  the  occupation  of  mining  within  the  State, 
although  such  mining  was  done  on  lands  of  the  United  States. 

Power  to  regnilate  the  militia. —  The  powers  of  congress  to  pro- 
vide for  organizing  and  arming  the  militia,  is  recognized  In  several 
cases,  which,  however,  cite  the  principal  case  In  sustaining  State 
laws  incidentally  affecting  the  militia.  Thus  the  State  may  exempt 
militia  men  from  Jury  service,  Dunne  v.  People,  94  111.  129,  34  Am. 
Rep.  219;  may  provide  for  the  payment  of  a  bounty  to  men  enlisted 
in  the  service  of  the  United  States  under  a  call  from  the  president, 
Brodhead  v.  Milwaukee,  19  Wis.  664.  In  the  latter  case,  however. 
Downer,  J.,  dissenting,  denied  the  application  of  the  principle  of 
concurrent  powers,  inasmuch  as  congress  had  provided  that  If  any 
State  should  make  an  appropriation  to  pay  volunteers,  the  secretary 
of  war  should  receive  the  same,  and  make  regulations  by  which 
such  funds  should  be  applied,  19  Wis.  664.  Redfleld,  J.,  dissenting, 
in  Oilman  v.  Morse,  12  Vt.  557,  citing  the  principal  case,  goes  to  the 
extent  of  asserting  that  the  States  may  reorganize  the  militia  or 
even  abolish  it  altogether  in  absence  of  prohibitory  legislation  by 
congress. 

Power  to  fix  a  standard  of  weights  and  measures.—  Another 
power  which  the  States  have  asserted,  in  absence  of  congressional 
regulation,  is  that  of  fixing  a  standard  of  weights  and  measures. 
Weaver  v.  Fegely,  29  Pa.  St.  29,  70  Am.  Dec.  153.  A  note  to  the 
same  case,  70  Am.  Dec.  154,  discusses  the  subject  generally,  and 
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declares  that  the  power  of  the  States  in  this  regard  has  never  been 
doubted. 

Miscellaneous  citations  upon  this  point— The  following  cases- 
are  of  a  miscellaneous  nature,  and  cite  tlie  principal  case  in  sustain- 
ing or  denying  the  validity  of  various  State  laws:  Ex  parte  Hill, 
38  Ala.  450,  denying  the  jurisdiction  of  a  State  court  to  discharge 
from  the  custody  of  an  enrolling  officer  of  the  Confederate  States^ 
on  the  ground  of  physical  incapacity,  persons  enrolled  as  conscripts 
under  the  acts  of  the  Confederate  congress;  Simmons  v.  Miller,  40 
Miss.  25,  holding  that  members  of  the  State  militia  were  subject  to 
conscript  laws  of  the  Confederate  congress;  Helm  v.  Banlc,  43  Ind. 
170,  13  Am.  Rep.  397,  holding  that,  as  the  enactment  of  patent  laws 
is  exclusively  within  the  power  of  congress,  a  State  could  not 
prescribe  the  form  for  the  execution  of  a  promissory  note  for  whlcl> 
a  patent  right  was  consideration;  State  v.  Reid,  1  Ala.  619,  35  Am. 
Dec.  49,  holding  that  an  act  prohibiting  the  carrying  of  concealed 
weapons,  does  not  divest  the  citizen  of  the  right  to  "  bear  arms  in 
defense  of  himself  and  the  State;"  Delafleld  v.  Illinois,  26  Wend. 
210,  211,  holding  that  State  courts  possess  jurisdiction  concurrent 
with  that  of  the  Federal  courts  in  controversies  between  a  State  and 
the  citizens  of  another  State;  State  v.  De  la  Foret,  2  Nott  &  McC. 
221,  225,  holding  that  State  courts  have  Jurisdiction  to  try  foreign 
consuls  for  offenses  committed  within  their  borders;  State  v.  Nor- 
man, 16  Utah,  461,  52  Pac.  087,  asserting  power  of  territory  to  pass, 
laws  punishing  adultery,  although  that  offense  was  embraced  in  a 
general  law  of  congress. 

Bankruptcy.— Until  the  power  to  pass  uniform  laws  on  the  sub- 
ject of  bankruptcies  be  exercised  by  congress,  the  States  are  not 
forbidden  to  pass  a  bankrupt  law,  p.  196. 

The  ruling  upon  the  specific  point  decided  in  the  principal  case, 
has  been  applied  in  the  following  citing  cases:  Ogden  v.  Saunders, 
12  Wheat.  296,  314,  6  L.  034,  641;  Sloane  v.  Chiniquy,  22  Fed.  215; 
Wilson  V.  Matthews,  32  Ala.  342;  Rlson  v.  Powell,  28  Ark.  439;  Ray 
V.  Cannon,  2  Mart  (La.)  (N.  S.)  28;  Northern  Bank  v.  Squires,  8  La. 
Ann.  338,  339,  58  Am.  Dec.  684,  685;  Mather  v.  Bush,  16  Johns.  247, 
253,  8  Am.  Dec.  314,  320;  Niolon  v.  Duglas,  2  HiU  Eq.  448;  Merrill  v. 
Bowler.  38  Atl.  116;  In  re  Klein,  printed  as  note,  1  How.  279,  11 
L.  131,  note,  14  Fed.  Cas.  717.    See  also  note,  23  Am.  Dec.  347. 

In  discussing  this  question  Chief  Justice  Marshall  admitted  a 
distinction  between  bankrupt  and  insolvent  laws.  At  the  same  time, 
however,  he  admitted  the  difficulty  of  discriminating,  with  any 
accuracy,  between  them.  It  was  unnecessary  to  consider  the  ques- 
tion, and  the  distinction,  if  any  such  exists  in  fact,  was  not  clearly 
shown.  The  language  of  the  court,  however,  has  been  referred  to  in 
several  cases.  In  In  re  Reiman,  7  Ben.  463,  11  Bank.  Reg.  31,  P.  C 
11,073,  Blatchford,  J.,  discussing  the  general  subject  and  attempting 


4  Wheat  122-208         Notes  on  U.  S.  Reports.  832 

to  define  the  limits  of  concessional  power,  declares  that  no  dis- 
tinction has  ever  been  practically  or  even  theoretically  attempted 
to  be  made  between  bankruptcy  and  insolvency,  as  understood  in 
this  country.  The  court  in  Ex  parte  Hull,  12  Fed.  Cas.  856,  admits 
the  difficulty  of  determining  the  distinction  with  exactness.  The 
term  "  insolvency,"  as  applied  to  voluntary  applications  for  a  decree, 
was  held  to  mean  an  inability  to  meet  engagements,  but  in  its  rela- 
tion to  compulsory  proceedings  by  creditors,  to  mean  the  bank- 
ruptcy of  the  debtor  as  known  to  the  court,  as  a  ground  for  the 
proceedings.  See  also  West  v.  Creditors,  4  Rob.  (La.)  92,  upon  this 
point 

Bankruptcy.—  The  right  of  the  States  to  pass  bankrupt  laws  is 
only  suspended  by  the  enactment  by  congress  of  a  national  bank- 
rupt law,  p.  196. 

This  doctrine  of  Chief  Justice  Marshall,  stated  as  a  corollary  to 
the  rule  that  the  States  possess  a  concurrent  power  with  congress 
in  the  matter  of  bankruptcy,  has  been  widely  followed.  Later 
cases  have  relied  upon  this  holding  in  deciding  that  after  a  national 
bankruptcy  act  has  been  passed  and  prior  to  its  going  into  opera- 
tion, the  State  laws  continue  in  operation  and  discharges  granted 
thereunder  are  valid.  Martin  v.  Berry,  37  Oal.  209,  210;  Day  v. 
Bard  well,  97  Mass.  250;  Chamberlain  v.  Perkins,  51  N.  H.  340,  341. 
In  Perry  v.  Langley,  19  Fed.  Cas.  284,  1  Bank.  Reg.  (157)  569,  how- 
ever, the  court  seems  to  assert  a  different  rule.  There  a  debtor  had 
made  an  assignment  under  a  State  law  in  May,  1867,  and  the  State 
court  had  taken  cognizance  of  it  In  July  the  creditors  filed  a 
petition  to  have  the  debtor  declared  a  bankrupt,  and  the  court  held 
that  as  to  such  a  matter  the  national  act  was  In  force  at  the  time  the 
assignment  was  made,  and  the  Federal  courts  could  rightfully  take 
jurisdiction  of  the  whole  case  under  the  petition  filed  in  July.  It 
has  also  been  held  that  where  a  court  has  acquired  Jurisdiction  of  a 
case  of  insolvency  under  a  State  law,  such  jurisdiction  cannot  be 
ousted  by  the  passage  of  a  national  law.  Meekins  v.  Creditors,  19 
La.  Ann.  497;  Martin  v.  Berry,  37  Cal.  209,  210. 

Again  it  has  been  held  in  reliance  upon  this  principle  that  a  State 
act  suspended  by  enactment  of  a  national  law,  is  revived  by  the 
repeal  of  the  latter.  The  following  cases  have  so  decided:  Butler 
V.  Goreley,  146  U.  S.  313,  36  L.  986,  13  S.  Ct  88,  holding  that  the 
repeal,  in  1878,  of  the  act  of  March,  1867,  "  merely  removed  an 
obstacle  to  the  operation  of  the  insolvency  laws  of  Massachusetts, 
and  did  not  render  necessary  their  re-enactment;"  Boedefeld  v. 
Reed,  55  Cal.  301,  extending  the  principle  so  far  as  to  hold  that  a  dis- 
charge under  a  State  statute  so  revived,  extended  to  debts  incurred 
during  the  suspension  of  the  statute;  and  such  was  the  ruling  in 
In  re  Damon,  70  Me.  154,  155,  and  Palmer  v.  Hixon,  74  Me.  448. 
Upon  this  point,  see  also  the  notes  in  7  Am.  Dec.  591,  and  23  Am. 
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Dec.  356.  Applying  this  principle  also,  In  re  Nelson,  60  Fed.  714, 
held,  that  an  act  of  congress  providing  for  the  punishment  of 
bigamy  and  similar  offenses  In  the  territories,  merely  suspended  a 
territorial  statute  covering  the  same  subject,  and  upon  the  admis- 
sion of  the  territory  as  a  State,  when  the  act  of  congress  ceased  to 
operate,  the  territorial  statute  went  into  full  force  as  a  law  of  the 
State. 

Other  cases  have  cited  Sturges  v.  Orownlnshleld  to  this  point  In 
holding  that  while  national  act  is  in  force,  proceedings  under  State 
act  are  void:  Ez  parte  Eames,  2  Story,  325,  326,  F.  G.  4,237,  grant- 
ing Injunction  to  restrain  an  assignee  under  a  State  law  from  taking 
possession  of  a  debtor's  property;  In  re  Independent  Ins.  Co.,  1 
Holmes,  103,  F.  O.  7,013,  and  ThomhlU  v.  Bank,  1  Woods,  8,  5 
Bank.  Reg.  373,  F.  C.  13,092,  holding  that  where  a  corporation  had 
been  dissolved  under  a  State  law  and  a  receiver  appointed  by  a 
State  court,  the  corporation  was  still  to  be  considered  as  existing 
for  the  purpose  of  being  proceeded  against  under  the  national 
bankruptcy  act;  In  re  Gutwllllg,  90  Fed.  477,  holding  assignment 
under  a  State  law  voidable  at  the  option  of  a  trustee  under  the 
national  act;  In  re  Reynolds,  8  R.  I.  488,  489,  491,  6  Am.  Rep.  616, 
617,  619,  holding  void  a  discharge  of  a  debtor  from  imprisonment 
under  a  State  law,  although  such  discharge  was  not  in  conflict  with 
the  national  act;  Commonwealth  v.  O'Hara,  1  Bank.  Reg.  89,  deny- 
ing the  validity  of  a  warrant  for  the  arrest  of  a  debtor  under  a 
State  law.  So  also  laws  providing  for  voluntary  assignments  for 
the  benefit  of  all  creditors,  have  been  held  to  be,  in  effect,  insolvent 
laws,  although  not  so  denominated;  hence  assignments  under  them 
are  void.  Perry  v.  Langley,  19  Fed.  Gas.  284,  1  Bank.  Reg.  (157)  569; 
Globe  Ins.  Go.  v.  Cleveland  Ins.  Go.,  10  Fed.  Gas.  491,  492,  14  Bank. 
Reg.  311;  Griswold  v.  Pratt,  9  Met  17,  19.  In  Sadler  v.  Immel,  15 
Nev.  268,  however,  a  common-law  assignment  was  held  not  to  be 
invalidated  by  the  existence  of  a  national  act  On  the  same 
principle  also,  a  State  law  exempting  homesteads  from  attachment, 
is  void  if  it  conflict  with  the  provisions  of  a  national  bankruptcy  act 
In  re  Brown,  4  Fed.  Gas.  335,  3  Bank.  Reg.  (61);  255.  Two  State 
cases  in  which  the  principal  case  is  approved,  hold,  however,  that 
State  statutes  which  provide  for  the  discharge  of  the  debtor  from 
imprisonment,  are  not  bankrupt  laws  and  so  not  suspended  by  the 
national  act  Steelman  v.  Mattix,  36  N.  J.  L.  345;  In  re  Reynolds, 
8  R.  I.  493,  6  Am.  Rep.  621. 

The  rule  that  discharge  under  a  national  act  is  not  impeachable 
in  a  State  court,  has  been  recognized  in  the  following  citing  cases, 
as  deducible  from  the  holding  in  the  principal  case:  Beach  v.  Miller, 
15  La.  Ann.  602,  refusing  to  allow  a  creditor's  claim  to  be  classed 
among  the  debts  of  a  deceased  insolvent's  estate,  such  claim  having 
been  discharged  under  a  decree  of  the  District  Gourt;  Gorey  v.  Rip-' 
ley,  57  Me.  75,  2  Am.  Rep.  21,  denying  Jurisdiction  of  State  court  to 
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set  aside  discharge  granted  by  a  Federal  court,  although  such  dis- 
charge was  impeachable  in  the  Federal  courts,  for  reasons  set  fortli 
In  the  act  itself.  To  the  same  effect  also  are  Van  Nostrand  t.  Carr, 
30  Md.  131;  Miller  v.  Mackenzie.  43  Md.  411,  20  Am.  Rep.  113,  and 
Hudson  V.  BIgham,  12  Ilelsk.  67,  holding  that  State  courts  are 
bound  to  respect  a  composition  of  creditors  sanctioned  by  act  of 
congrross.  The  principle  has  also  been  applied  in  denying  the  right 
of  a  creditor  to  proceed  against  a  debtor  in  a  State  court  while 
bankruptcy  proceedings  are  pending  In  a  Federal  court  Deford  y. 
Hewlett,  49  Md.  62. 

Constitutional  law.— Power  of  States  to  enact  insolvent  laws  is 
subject  to  the  prohibition  against  laws  impairing  the  obligation  of 
contracts.  Such  a  law,  acting  upon  contracts  entered  into  before  its 
passage,  is  a  law  impairing  the  obligation  of  contracts,  and  void, 
pp.  196,  197. 

The  principal  case  is  the  leading  authority  upon  this  point,  and 
the  rule  thus  laid  down  has  been  uniformly  applied  in  those  cases 
wherein  the  constitutionality  of  such  retrospective  laws  has  been 
questioned.  Farmers',  etc.,  Bank  v.  Smith,  6  Wheat  134,  5  L.  225; 
Bank  of  United  States  v.  Frederickson,  2  Fed.  Cas.  745;  Smith  v. 
Mead,  3  Conn.  256,  8  Am.  Dec.  184;  Boardman  v.  De  Forest,  5  Gonu. 
12;  Schwartz  v.  Drink  water,  70  Me.  410;  Roosevelt  v.  Cebra,  17 
Johns.  108;  Salters  v.  Tobias,  3  Paige  Ch.  344;  Elton  v.  O'Connor, 
6  N.  Dak.  6,  68  N.  W.  85.  On  this  principle  also,  it  was  held  in 
In  re  Wendell,  19  Johns.  153,  that  an  amendment  to  an  insolvent 
act  was  Ineffectual  to  discharge  a  debtor  from  liability  on  a  con- 
tract entered  into  previously,  the  effect  of  such  amendment  having 
been  to  reduce  the  number  of  creditors  who  could  grant  a  release. 
The  ruling  of  the  principal  case  was  approved  in  Wyman  v.  Mitchell, 
1  Cow.  320,  but  the  decision  went  upon  other  grounds.  In  Van  Hook 
V.  Whitlock,  3  Paige,  414,  the  question  was  as  to  the  validity  of  the 
discharge  of  a  corporation,  and  the  court  held  that  notwithstanding 
the  discharge,  the  liability  of  the  individual  stockholders  still  con- 
tinued as  to  debts  contracted  prior  to  the  act.  The  same  case, 
coming  before  the  court  later,  however,  approved  the  ruling  of  the 
previous  case,  but  held  that  although  the  act  in  question  was  un- 
constitutional, the  creditors,  having  accepted  dividends  under  an 
assignment  were  estopped  from  calling  upon  the  stockholders  for 
payment  of  the  residue  of  their  debts  not  received  under  the  assign- 
ment 26  Wend.  53;  37  Am.  Dec.  248.  In  Sacia  v.  De  Graff,  1  Cow. 
358,  it  was  held  that  a  discharge  would  not  prevent  the  statute  of 
limitations  from  running  against  an  action  of  assumpsit  upon  a 
contract  made  before  the  act,  even  though  the  money  did  not  fall 
due  under  the  contract  until  after  the  passage  of  the  act.  And  in 
Conway  v.  Seamons.  55  Vt  11,  45  Am.  Rep.  581,  the  court  citing  tlie 
principal  case,  denied  the  operation  of  an  insolvent  law  upon  a 
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previously  contracted  debt,  even  where  such  debt  was  merged  In  a 
judgment  rendered  after  the  passage  of  the  act  In  In  re  Klein,  34 
Fed.  Cas.  723,  the  court  went  so  far  as  to  hold  that  the  restriction 
applied  to  congress  as  well  as  the  States,  but  the  decision  was  re- 
versed in  the  Circuit  Court.  In  re  Klein,  printed  as  note,  1  How. 
279,  11  L.  131.  14  Fed.  Cas.  717. 

But  while  insolvent  laws  may  not  thus  retroact  upon  previously 
contracted  debts,  it  is  equally  well  settled  that  State  laws  pro- 
viding for  the  discharge  of  subsequent  contracts  are  valid.  The 
question  was  the  subject  of  much  argument  in  Ogden  v.  Saunders. 
12  Wheat.  215,  6  L.  606,  and  the  majority  held  that  such  laws,  If 
prospective  only  in  their  operation,  were  valid.  12  Wheat  257,  262, 
263,  264,  272,  273,  284,  296,  304,  312,  314,  315,  317,  6  L.  621,  622,  623, 
626,  630,  634,  637,  640,  641,  642.  See  also  the  dissenting  opinion  of 
Marshall,  G.  J.,  12  Wheat  333,  6  L.  647.  The  question  had 
previously  been  before  the  courts  in  New  York,  and  on  the  same 
reasoning  the  validity  of  such  laws  upheld.  Mather  v.  Bush,  16 
Johns.  247,  253,  8  Am.  Dec.  314,  320;  Hicks  v.  Hotchkiss,  7  Johns. 
Ch.  304,  309,  311,  313,  11  Am.  Dec.  476,  480,  481,  483.  To  the  same 
effect  also  is  Smith  v.  Parsons,  1  Ohio,  237,  242,  13  Am.  Dec.  609,  615. 
In  Hundley  v.  Chaney,  65  Cal.  363,  4  Pac.  238,  the  court  went  still 
further,  and  held  that  a  discharge  under  a  State  act  of  1880, 
operated  to  bar  an  action  on  a  judgment  rendered  in  1876.  The  act 
of  1880,  having  been  merely  amendatory  of  an  act  passed  in  1851, 
and  more  stringent  and  burdensome  upon  the  insolvent  than  the 
latter  act,  was  held  not  to  be  open  to  objection  by  the  creditor  on 
the  ground  that  it  was  retrospective  in  operation. 

Bankruptcy. —  State  insolvent  laws  can  have  no  extra-territorial 
operation,  p.  207. 

This  rule,  which  was  directly  applied  in  the  principal  case,  has 
been  reasserted  in  numerous  subsequent  decisions.  Following 
Sturges  V.  Crownlnshield  upon  the  point  that  a  discharge  under 
a  State  law  cannot  operate  to  bar  an  action  by  a  foreign  creditor, 
the  following  cases  are  to  be  uoticed:  McMillan  v.  McNeill,  4 
Wheat  212,  4  L.  553,  applying  the  principle  and  holding  that  a 
discharge  under  English  laws,  could  not  bar  an  action  by  a  creditor 
residing  in  this  country;  Ogden  v.  Saunders,  12  Wheat  255,  202, 
357,  6  L.  620,  622,  656,  the  decision  in  this  case  finally  going  upon 
the  ground  that  the  law  in  question  was  inoperative,  as  to  a  non- 
resident creditor;  Suydam  v.  Broadnax,  14  Pet.  75,  10  L.  361,  hold- 
ing that  the  insolvency  of  an  estate  determined  under  a  State 
law  could  not  abate  a  suit  commenced  in  the  United  States  courts 
by  a  citizen  of  another  State  against  the  executors  of  such  in- 
solvent estate;  Baldwin  v.  Hale,  1  Wall.  228,  17  L.  532,  affirming  the 
decision,  in  Hale  v.  Baldwin,  1  Cliff.  514,  F.  C.  5,913,  and  holding 
that  a  discharge  in  Massachusetts  was  not  a  bar  to  an  action  bj  a 
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foreign  creditor,  on  a  note  given  and  payable  in  that  State;  also 
Stevenson  v.  King,  2  Cliff.  2,  3,  F.  C.  13,417,  and  Rhodes  v.  Borden, 
67  Cal.  8,  6  Pac.  850,  under  facts  similar  to  those  in  Baldwin  v. 
Hale,  supra;  Hawley  v.  Hunt,  27  Iowa,  308,  1  Am.  Rep.  275,  hold- 
ing that  where  a  judgment  is  rendered  against  a  citizen  of  a  State 
and  this  judgment  is  afterwards  assigned  to  a  citizen  of  another 
State,  a  subsequent  discharge  of  the  debtor,  under  the  laws  of  the 
former  State,  will  not  bar  an  action  on  the  judgment;  Larrabee  v. 
Talbott,  5  Gill,  439,  440,  46  Am.  Dec.  643,  644,  holding  further,  that 
the  possession  of  such  a  judgment  gives  to  the  judgment  creditor 
an  unqualified  right  to  levy  an  execution  on  property  of  the  debtor, 
wherever  found,  whether  within  or  without  the  jurisdiction  of  the 
discharge.  This  principle  has  been  extended  in  several  cases.  So 
a  discharge  obtained  in  New  York  was  held  not  to  be  a  bar  to  a 
suit  in  Vermont,  upon  a  note  executed  In  New  York,  between 
citizens  of  that  State.  Herring  v.  Selding,  2  Aikens,  17.  And  again, 
it  has  been  held  that  a  discharge  obtained  in  one  State  cannot  be 
pleaded  in  bar  to  a  suit  brought  in  such  State  upon  a  contract 
made  between  residents  of  another  State,  although  previous  to  the 
discharge  both  parties  removed  to  the  State  where  the  discharge 
was  had.  Hicks  v.  Hotchkiss,  7  Johns.  Ch.  301,  11  Am.  Dec.  472; 
Witt  V.  FoUett,  2  Wend.  458.  Two  cases,  however,  while  admitting 
the  soundness  of  the  rule  in  the  principal  case,  have  held,  that  where 
the  debtor's  property  has  passed  to  the  assignee  in  insolvency,  a 
foreign  creditor  cannot  attach  it  to  secure  his  debt.  Perry  Mfg. 
Co.  V.  Brown,  2  Wood.  &  M.  460,  F.  C.  11,015;  Pinckney  v.  Lanahan, 
62  Md.  450,  451. 

A  modification  of  the  general  rule  has  been  asserted  in  several 
cases,  declaring  that  where  a  foreign  creditor  has  submitted  him- 
self to  the  jurisdiction  of  the  courts  of  the  State  where  the  dis- 
charge has  been  granted,  he  is  barred  by  the  discharge.  And  this 
is  true,  where  the  creditor  has  submitted  himself,  personally,  to  the 
jurisdiction.  Von  Glahne  v.  Varrenne,  1  Dill.  517,  F.  C.  16,d^;  or 
has  submitted  his  claim  to  the  jurisdiction,  by  proving  his  debt,  and 
presenting  it  to  the  assignee;  Rosenheim  v.  Morrow,  37  Fla.  188, 
20  So.  245;  Brown  v.  Smart,  69  Md.  327,  14  AtL  470.  A  Louisiana 
case  has  even  held  that  under  a  State  law  the  citizens  of  other 
States  may  be  prohibited  from  suing  in  the  Louisiana  courts,  on 
contracts  made  either  within  or  without  the  State,  basing  the  de- 
cision on  the  ground  that  all  contracts  made  with  citizens  of 
Louisiana  are  presumed  to  be  made  with  reference  to  the  exist- 
ing law  of  the  State.    Orr  v.  LIsso,  33  La.  Ann.  478. 

The  question  as  to  what  constitutes  a  submission  to  the  jurisdic- 
tion has  been  the  subject  of  several  decisions,  in  all  of  which  It 
was  held  that  the  appearance  of  the  nonresident  creditor  in  In- 
solvency proceedings,  or  the  presentation  of  his  claim,  must  have 
been  voluntary  and  with  apparent  intent  to  waive  his  "extra- 
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territorial  Immunity  from  the  operation  of  the  Insolvent  law." 
Denny  v.  Bennett,  128  U.  S.  497,  82  L.  494,  9  S.  Ct.  137;  Towne  v. 
Smith,  1  Wood.  &  M.  127,  F.  C.  14,115;  Newton  v.  Hagerman,  10 
Sawy.  462,  463,  22  Fed.  Rep.  526,  527;  Norton  v.  Cook,  9  Conn.  318, 
319,  23  Am.  Dec.  344,  345;  Hall  v.  Williams,  6  Pick.  243,  17  Am. 
Dec.  364;  Donnelly  v.  Corbett,  7  N.  Y.  503,  504;  Soule  v.  Chase,  39 
N.  Y.  343,  344. 

Another  application  of  the  rule  laid  down  in  the  principal  case 
is  to  be  found  in  those  cases  which  hold  that  a  discharge  of  the 
debtor  in  one  State,  which  necessarily  leaves  the  contract  in  force 
in  another  State,  can  have  no  effect  to  discharge  the  debtor  in  the 
latter  State,  either  from  an  action  on  the  contract.  Cook  v.  Moflfett, 
5  How  308,  313,  316,  12  L.  165,  167,  169;  Beers  v.  Rhea,  5  Tex. 
354,  355,  360;  Hinckley  v.  Mareau,  3  Mason,  89,  F.  0.  6,523;  Wood- 
bridge  v.  Wright,  3  Conn.  526,  527,  528;  or  from  arrest  and  im- 
prisonment in  the  State  where  the  contract  was  made,  WoodliuU 
T.  Wagner,  1  Bald.  297,  F.  0. 17,975;  Judd  v.  Porter,  7  Me.  340;  Ward 
V.  Malin,  10  N.  J.  L.  209.  See  also  Towne  v.  Smith,  1  Wood.  &  M. 
121,  125,  126,  127,  128,  F.  C.  14,115,  where  the  rule  is  approved  in 
discussing  the  question  as  to  what  constitutes  the  place  of  contract 
in  case  of  a  note  payable  generally  and  Indorsed  to  a  person  residing 
in  a  State  other  than  that  in  which  the  note  was  originally  made. 
In  a  Michigan  case,  the  court  divided  upon  the  question,  thus  affirm- 
ing the  decision  of  the  lower  court,  that  an  action  by  an  indorsee 
resident  in  Michigan,  against  the  maker  who  was  a  citizen  of  New 
York,  was  barred  by  the  latter's  discharge  under  the  New  York 
law.  Campbell,  J.,  however,  cited  the  principal  case,  in  arguing 
for  the  contrary  rule.    Brighton  Bank  v.  Merick,  11  Mich.  417. 

Applying  the  principle,  that  the  operation  of  the  State  laws  is 
restricted  to  the  territory  of  the  State  itself,  there  Is  authority  for 
holding  that  such  laws  can  have  no  effect  upon  th<»  process  or  pro- 
ceedings of  United  States  courts,  although  held  within  the  limits 
of  the  State.  Thus,  in  Babcock  v.  Weston,  1  Gall.  169,  F.  C.  703, 
which  was  an  action  of  assumpsit,  between  citizens  of  different 
States,  a  plea  that  the  legislature  had  suspended  process  against 
the  defendant,  pending  proceedings  In  insolvency,  was  overruled. 
And  in  Darst  v.  Duncan,  6  Fed.  Cas.  1195,  it  was  held  to  be  no 
defense  to  an  action  against  a  sheriff  for  the  escape  of  a  prisoner, 
committed  for  debt  by  a  Federal  court,  that  the  prisoner  had  been 
discharged  under  the  insolvent  law  of  the  State.  But  in  Chan- 
ning  V.  ReiUy,  4  Cr.  0.  O.  529,  F.  C.  2,596,  the  principal  case  is  dis- 
tinguished upon  this  point,  the  Circuit  Court  for  the  District  of 
Columbia  holding  that  a  discharge  under  a  State  law  should  be 
given  the  same  effect  In  the  District  as  in  the  State  granting  it 

In  ruling  that  State  insolvent  laws  can  have  no  extra- territorinl 
operation,  however,  the  court  did  not  mean  that  a  creditor  who 
was  effectively  barred  by  a  discharge  In  the  State  where  the  con- 
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tract  was  made,  coald  render  the  discharge  of  no  avail  by  suing 
in  another  jurisdiction,  and  the  authorities  have  uniformly  refused 
to  sanction  such  proceedings.  Cole  v.  Cunningham,  133  U.  S.  114, 
33  L.  542,  10  S.  Ct.  271;  Towne  v.  Smith,  1  Wood.  &  M.  130,  F.  C. 
14,115;  Very  v.  McHenry,  29  Me.  215;  Sherrlll  v.  Hopkins,  1  Cow. 
105,  106;  Bank  of  Utica  v.  Card,  7  Ohio  (pt.  2),  170;  Northern  Bank 
V.  Squires,  8  La.  Ann.  339,  58  Am.  Dec.  685;  Peck  v.  Hibbard,  26 
Vt.  704,  62  Am.  Dec.  609.  A  Massachusetts  case  has  even  held 
that  a  discharge  under  the  laws  of  that  State  was  a  bar  to  an  action 
between  citizens  of  the  State,  although  the  contract  was  made 
and  to  be  performed  elsewhere.  Marsh  v.  Putnam,  3  Gray,  555. 
In  Hempstead  v.  Reed,  6  Conn.  488,  480,  490,  the  same  principle  is 
approved,  but  a  plea  of  discharge  was  overruled,  because  of  defects 
in  the  averments. 

Miscellaneous  citations  upon  this  point.— Brown  v.  Smart,  145 
U.  S.  457,  36  L.  775,  12  S.  Ct  959,  approves  the  principal  case,  in 
holding  that  a  State  insolvent  law,  which  provides  that  a  transfer 
by  a  debtor  to  creditors  with  preferences  within  four  months 
previous  to  Insolvency  proceedings  shall  be  void,  and  shall  be  a 
cause  for  declaring  the  debtor  Insolvent,  does  not,  where  the 
preferred  creditors  are  citizens  of  other  States,  Impair  the  rights 
of  the  debtor.  And  In  Gulick  v.  Loder,  13  N.  J.  L.  70,  23  Am.  Dec. 
712,  the  principal  case  is  cited  on  the  point  that  remedies  are  to  be 
regulated  and  pursued  according  to  the  lex  fori. 

Contract. —  A  contract  Is  an  agreement  by  which  a  party  under- 
takes to  do  or  not  to  do   a  particular  thing,  p.  197. 

This  definition  of  a  contract,  which  was  restated  in  Ogden  v. 
Saunders,  12  Wheat  317,  6  L.  642,  a  later  case  involving  similar 
reasoning,  has  been  quoted  in  numerous  cases.  Thus  tested,  the 
charter  of  a  corpoiation  has  been  held  to  be  a  contract  between  the 
corporation  and  the  people  of  the  State.  Crescent  City,  etc.,  Co.  v. 
New  Orleans,  33  La.  Ann.  938.  But  a  school  district  being  a  public 
corporate  body,  the  rights  of  its  inhabitants,  depending  upon  statute, 
are  not  of  a  contractual  nature  and  are  subject  to  legislative  regula- 
tion, Farnum's  PeUtion,  51  N.  H.  381,  382.  And  a  judgment  in  an 
action  founded  upon  a  contract  has  been  held  to  be  a  contract 
Sawyer  v.  Vilas,  19  Vt  47.  But  not  so  in  case  of  a  judgment 
founded  on  a  tort.  Peerce  v.  Kitzmiller,  19  W.  Va.  574.  Nor  is 
the  obligation  to  pay  an  award  in  condemnation  proceedings,  a 
contract  according  to  the  ruling  in  Piatt  v.  Bright,  31  N.  J.  Eq. 
87.  Several  cases  deny  the  contractual  character  of  licenses  al- 
lowing persons  to  practice  law,  and  uphold  the  right  of  the  States 
to  tax  such  licenses.  Simmons  v.  State,  12  Mo.  271.  49  Am.  Dec. 
134;  Languille  v.  State,  4  Tex.  App.  321.  Other  cases  quote  the 
definition  as  a  test  in  determining  the  sufficiency  of  alleged  con- 
tracts. It  was  approved  in  Cinoiunnti,  etc.,  Ry.  Co.  v.  McKeen, 
64  Fed.  46,  24  U.  S.  App.  218,  holding,  however,  that  although,  in 
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its  Inception,  the  contract  was  insufficient,  because  of  want  of  au- 
thority in  an  agent  to  make  it,  yet  when  executed,  as  between  the 
principals,  it  would  not  be  set  aside.  In  Jordan  v.  Harrison,  46 
.  Mo.  App.  177,  and  Shuenfeldt  v.  Junlcerman,  20  Fed.  359,  it  wi^s 
held  that  the  agreement  contemplated  in  the  definition  presupposes 
a  meeting  of  the  minds,  and  want  of  mutuality  renders  it  inopera- 
tive. And  in  American,  etc.,  Co.  v.  Bi\llen  Bridge  Co.,  29  Or.  553, 
46  Pac.  139,  a  contract  to  furnish  **  crushed  rock "  was  held  in- 
complete, because  it  failed  to  show  an  undertaking  to  furnish  a 
certain  amount.  The  court  in  Depuy  v.  Swart,  3  Wend.  139,  20  Am. 
Dec.  675,  declared  that  a  discharge  in  insolvency  discharged  the 
debt  itself,  and  a  mere  acknowledgment  of  the  debt  did  not  consti- 
tute a  contract  upon  which  suit  could  be  maintained. 

Contract. —  The  obligation  of  a  contract  is  the  law  which  binds 
a  party  to  perform  his  undertaking,  p.  197. 

Several  cases  apply  this  definition  as  a  test  in  determining  whether 
certain  alleged  contracts  are  of  binding  force  and  so  within  the 
meaning  of  the  constitutional  prohibition  against  impairing  the 
obligation  of  contracts.  In  Van  Hoffman  v.  Quincy,  4  Wall.  552, 
18  L.  409,  a  statute  authorizing  a  city  to  issue  bonds,  and  provide 
for  their  payment  by  taxation  was  held  to  be  a  contract,  the 
obligation  of  which  was  the  duty  of  the  city  to  redeem  the  bonds. 
But  an  executory  contract  for  which  no  consideration  has  been 
given  is  devoid  of  obligation,  and  so  not  within  the  constitutional 
prohibition,  according  to  Gaines  v.  Shelton,  47  Ala.  416.  And  this 
is  true  of  legislative  as  well  as  private  contracts.  Trustees  v.  Rider, 
13  Conn,  96;  Young  v.  Harrison,  6  Ga.  156.  The  principal  case  is 
cited  in  Wachter  v.  Famachon,  62  Wis.  121,  22  N.  W.  161,  holding 
that  a  debtor  who,  by  representing  himself  solvent,  obtains  a  sur- 
render of  overdue  notes,  and  induces  his  creditor  to  accept  new  notes 
in  the  same  amounts,  payable  at  a  future  day,  fraudulently 
incurs  an  obligation,  and  his  property  is  liable  to  an  attachment  in 
an  action  on  such  notes.  The  definition  Is  also  approved  in  Kx- 
change  Bank  v.  Ford,  7  Colo.  316,  3  Pac.  450,  in  construing  the  term 
**  obligation  **  as  employed  in  a  statute. 

Constitiitional  law. —  A  law  releasing  any  part  of  the  obliga- 
tion of  a  contract,  impairs  it  to  that  extent  and  is  unconstitutional, 
p.  197. 

Many  of  the  citing  cases  upon  this  point  involved  the  question 
as  to  the  validity  of  laws  affecting  legislative  contracts.  In 
Planters'  Bank  v.  Sharp,  6  How.  328,  330,  12  L.  459,  the  court 
declared  that  the  contract  comprehended  In  the  charter  of  a  bank 
was  not  subject  to  modification  by  the  legislature.  In  Bailey  v. 
Railroad  Co.,  4  Harr.  (Del.)  401,  44  Am.  Dec.  603,  it  was  held  that 
where  a  railroad  company  had  been  authorized  to  erect  and  main- 
tain a  bridge  across  a  navigable  stream,  an  action  could  not  be 
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maintained  against  it  under  a  later  statute  prohibiting  the  main- 
taining of  obstructions  in  such  streams.  So  also,  where  a  settler 
upon  State  lands  has  done  everything  requisite  to  acquiring  title 
and  has  paid  the  purchase  money,  the  land  so  held  is  not  liable  to 
forfeiture  under  a  subsequent  statute,  requiring  purchasers  of  State 
lands  to  talce  out  grants.  Winter  t.  Jones,  10  Ga.  196,  54  Am.  Dec. 
382.  The  rule,  however,  has  been  modified  in  its  application  to 
legislative  contracts.  Thus  the  State  may,  in  the  exercise  of  its 
power  of  eminent  domain,  condemn  a  toll-bridge  for  use  as  part  of 
a  public  highway.  West  River  Bridge  Co.  v.  Dix,  6  How.  542,  12  L. 
549;  in  the  exercise  of  its  police  power,  it  may  regulate  the  slaughter- 
ing of  cattle,  a  right  previously  granted  without  reserve  to  a 
corporation,  Crescent  City,  etc.,  Co.  v.  New  Orleans,  33  La.  Ann. 
938;  and  repeal  provisions  in  a  corporate  charter,  in  which  such 
right  of  repeal  is  reserved,  McLaren  v.  Pennington,  1  Paige,  108. 
Charles  River  Bridge  v.  Warren  Bridge,  11  Pet.  581,  9  L.  837,  as- 
serts a  rule  contrary  to  that  laid  down  in  Micou  v.  Tallassee  Bridge 
Co.,  infra,  and  holds  that  the  mere  grant  to  a  corporation  of  power 
to  erect  a  bridge  does  not  imply  a  contract  that  the  State  will  not 
authorize  another  bridge  to  be  built,  to  the  injury  of  the  first 
franchise,  and  a  law  authorizing  the  erection  of  a  second  bridge 
is  valid,  although  the  first  bridge  is  thereby  rendered  valueless. 
To  the  same  effect  also  Is  Piscataqua  Bridge  y.  New  Hampshire 
Bridge,  7  N.  H.  69.  But  see  contra,  Micou  v.  Tallassee  Bridge 
Co.,  47  Ala.  656.  The  rule  is  further  limited  in  Trustees  v.  Rider,  13 
Conn.  96,  and  Young  v.  Harrison,  6  Ga.  156,  both  holding  that 
legislative  contracts  made  without  consideration  ai"o  revocable  by 
the  legislature  so  long  as  they  remain  unexecuted. 

The  general  rule  has  also  been  applied  in  denying  the  right  of  the 
legislature  to  revolie  grants  to  municipal  corporations,  by  virtue  of 
which  individuals  have  acquired  vested  contract  rights.  Thus  where 
municipalities  have  been  granted  power  to  issue  bonds  and  provide 
for  their  redemption  by  taxation,  it  has  been  held  that  subsequent 
laws  calculated  to  restrict  such  taxation  were  void.  Van  Hoffman 
V.  Quincy,  4  Wall.  551,  18  L.  409;  United  States  v.  Johnson  County, 

5  Dill.  214,  F.  C.  15,489;  County  Commissioners  v.  King,  13  Fla. 
475;  State  v.  Young,  29  Minn.  525,  528,  9  N.  W.  739,  741.  So  also 
where  bonds  were  Issued  by  a  State  under  a  statute  providing  that 
interest  coupons  of  such  bonds  should  be  receivable  in  payment  of 
taxes  due  the  State,  a  statute  forbidding  the  receipt  of  such  coupons 
was  held  void.  Antoni  v.  Greenhow,  107  U.  S.  775,  27  L.  471,  2 
S.  Ct  96.  To  the  same  effect  also  Is  People  v.  Hall,  8  Colo.  495,  9 
Pac.  39. 

Private  contracts,  as  affected  by  subsequent  legislation,  remain 
to  be  considered.  The  rule  has  been  applied  in  holding  that  laws 
exempting  property  from  execution  are  inoperative  in  actions  on 
contracts  executed  prior  to  their  passage.    Nelson  v.  McCrary,  60 
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Ala.  311;  Neely  v.  Henry,  63  Ala.  2G4;  Sebatier  v.  Creditors,  6  Mart. 
(La.)  (N.  S.)  590;  Johnson  v.  Fletcher,  54  Miss.  G32,  28  Am.  Rep. 
392;  Deering  v.  Boyle,  8  Kan.  535,  12  Am.  Hep.  489;  OreJghton  v. 
Leeds,  9  Or.  217.  See  also  the  dissenting  opinions  in  Hardeman  v. 
Downer,  39  Ga.  4G2,  4G3;  Doughty  v.  Sheriff,  27  La.  Ann.  360,  and 
Sackett  v.  Andross,  5  Hill,  359.  But  such  laws  are  valid  as  operat- 
ing upon  contracts  executed  subsequent  to  their  passage.  Howard 
V.  Jones,  50  Ala.  69.  Likewise  the  so-called  "  stay-laws  "  have  been 
denied  a  retrospective  operation.  Aycock  v.  Martin,  37  Ga.  135,  92 
Am.  Dec.  64  (and  see  separate  concurring  opinion  of  Harris,  J.,  37 
Ga.  139,  142,  144,  145,  148,  155);  Baily  v.  Gentry,  1  Mo.  170,  171,  13 
Am.  Dec.  488,  489;  State  v.  Carew,  33  Rich.  L.  508,  91  Am.  Dec.  247; 
Barry  v.  Iseman,  14  Rich.  L.  136,  138,  139,  91  Am.  Dec.  265,  266,  267; 
Webster  v.  Rose,  6  Heisk,  95,  98,  19  Am.  Rep.  584,  585;  dissenting 
opinion,  Ex  parte  Pollard,  40  Ala.  101,  102,  103,  105.  But  such  laws 
providing  for  stay  of  execution  of  judgments  on  contracts  executed 
after  their  passage  are  clearly  valid  and  have  been  so  held  in  Bill- 
meyer  v.  Evans,  40  Pa.  St.  327;  White  v.  Crawford,  84  Pa.  St. 
437;  Taylor  v.  Stearns,  18  Gratt.  271,  272.  And  a  law  of  the  same 
nature,  extending  the  term  of  replevin  on  judgments  rendered,  was 
held  to  have  only  a  prospective  operation  in  Blair  v.  Williams,  and 
I^psley  V.  Brashears,  4  Litt.  (Ky.)  44,  65,  78,  79,  80.  The  principle 
has  also  been  applied  in  State  v.  Fry,  4  Mo.  185,  186,  denying  the 
validity  of  a  special  act  granting  divorce;  Orr  v.  Llsso,  83  La.  Ann. 
477,  denying  the  retrospective  operation  of  a  State  insolvent  law; 
Proprietors  v.  Laboree,  2  Me.  294,  11  Am.  Dec.  94,  holding  invalid  an 
act  abolishing  the  distinction  between  recorded  and  unrecorded 
deeds;  Knighton  v.  Burns,  10  Or.  551,  holding  that  a  statute  pro- 
viding a  mode  for  satisfying  judgments,  could  not  be  construed 
so  as  to  admit  of  scrip  as  a  legal  tender  in  payment  of  a  judgment 
rendered  previously.  The  rule  is  approved  in  the  dissenting  opinion 
in  McElvain  v.  Mudd,  44  Ala.  76,  but  denying  its  application  to 
laws  of  the  United  States,  and  arguing  that  no  recovery  could  be 
had,  after  the  emancipation  proclamation,  upon  a  note  given  for  the 
purchase  price  of  slaves. 

Constitutional  law.—  There  Is  a  distinction  between  the  obliga- 
tion of  a  contract  and  the  remedy.  Without  impairing  the  obliga- 
tion of  the  contract  the  remedy  may  be  modified  at  the  discretion  of 
the  legislature,  p.  200. 

This  dictum  of  Chief  Justice  Marshall,  reasserted  in  Ogden  v. 
Sanders,  12  Wheat.  349,  6  L.  653,  has  been  applied  in  numerous 
citing  cases.  Imprisonment  for  debt,  he  said,  was  not  part  of  the 
contract,  and  a  law  abolishing  such  imprisonment  did  not  impair 
the  obligation.  To  this  effect  also  are  Van  Hoffman  v.  Quincy,  4  Wall. 
553,  18  L.  409;  WoodhuU  v.  Wagner,  1  Bald.  298,  301,  F.  0.  17,975; 
Towne  v.  Smith,  1  Wood.  &  M.  130,  131,  F.  C.  14,115;  McCormick  v. 
Rusch,  15  Iowa,  136,  83  Am.  Dec.  408;  In  re  Penniman,  11  B.  I.  338, 
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341,  343,  344,  350;  same  case  on  appeal,  103  U.  S.  717,  719,  20  L.  004, 
005;  Lowden  v.  Moses.  3  McCord  (S.  C),  102;  Woodfln  v.  Hopper,  4 
Humph.  21.  And  a  law  abolishing  imprisonment  for  debt  bars  an 
arrest  upon  a  judgment  debt  as  well,  although  the  Judgment  be  in 
an  action  of  tort  In  re  Nichols,  8  R.  I.  55;  Ex  parte  Hardy,  68  Ala. 
318.  The  question  as  to  the  effect  of  such  a  law  upon  bail  bonds 
existing  at  the  time  of  its  passage  has  frequently  arisen,  and  the 
courts  have  uniformly  held  that  such  bonds  were  thereby  discharged. 
Mason  v.  Haile,  12  Wheat.  378,  6  L.  663;  Beers  v.  Houghton,  9  Pet. 
359,  9  L.  157;  Newton  v.  Tibbatts,  7  Ark.  153;  Towsey  v.  Avery,  11 
Ohio,  93;  Bronson  v.  Newberry,  2  Doug.  (Mich.)  47,  48.  But  Wash- 
ington, J.,  dissenting  in  Mason  v.  Haile,  12  Wheat.  379,  380,  381,  382, 
0  L.  663,  064,  supra,  distinguished  the  principal  case  upon  this  point, 
and  declared  that  a  bail  bond  was  a  contract  between  the  surety 
and  the  creditor,  and  a  discharge  of  the  debtor  from  imprisonment 
could  not  release  the  surety  without  impairing  its  obligation. 
Durfee,  J.,  dissenting,  in  In  re  Penninan,  11  R.  I.  357,  approved  the 
general  rule  in  admitting  that  a  law  abolishing  imprisonment  for 
debt  barred  an  arrest  upon  a  judgment,  but  Insisted  that  an  excep- 
tion should  be  made  where  the  judgment  debtor  had  property  sub- 
ject to  execution  but  was  fraudulently  concealing  it. 

Certain  cases  have  held  that  where  a  debtor  was  released  from 
Imprisonment  in  the  State  where  the  debt  was  contracted,  he  was 
not  liable  to  an  arrest  in  another  State,  in  an  action  upon  the  same 
contract.  Fisher  v.  Stayton,  3  Harr.  278;  Pugh  v.  Bissel,  2  Blackf. 
398.  And  in  Wood  v.  Funk,  7  Ohio  (pt.  1),  197,  it  was  held  that  a 
debtor  discharged  under  a  State  law  was  not  liable  to  arrest  under 
process  of  a  Federal  court  sitting  in  that  State.  Where,  however, 
the  contract  In  question  was  to  be  performed  in  another  State,  the 
courts  have  applied  a  contrary  rule.  Woodhull  v.  Wagner,  1  Bald. 
298,  301,  F.  O.  17,975;  Whittemore  v.  Adams,  2  Cow.  632, 

A  few  cases  hold  that  laws  exempting  property  from  execution 
operate  only  upon  the  remedy  given  for  the  enforcement  of  contracts, 
and  hence  may  exempt  property  which  was  subject  to  execution 
when  a  contract  was  made.  Hardeman  v.  Downer,  39  Ga.  427,  428. 
431;  Lessley  v.  Phipps,  49  Miss.  799;  In  re  Kennedy,  2  S.  C.  221; 
Rockwell  V.  Hubbell,  2  Doug.  (Mich.)  203,  45  Am.  Dec.  250;  Stephen- 
son V.  Osborn,  41  Miss.  129,  90  Am.  Dec.  364.  See  also  dissenting 
opinion,  Danks  v.  Quackenbush,  1  N.  Y.  132,  134.  An  extended  note 
in  45  Am.  Dec.  251,  in  which  the  authorities  are  collected  and  dis- 
cussed, draws  a  distinction  between  exemptions  of  real  property 
and  exemptions  of  personal  property,  and  denies  that  the  former 
may  operate  retroactively.  As  to  exemptions  of  personal  property 
where  the  effect  upon  existing  contracts  is  not  so  important,  the 
conclusion  is  that  the  legislature  may  exempt  a  reasonable  amount 
from  execution,  the  question  as  to  what  is  a  reasonable  amount 
being  for  the  courts  to  determine. 
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"  Stay  laws  "  as  affecting  remedy.—  Laws  providing  for  a  stay 
of  execution  have  been  upheld,  although  purporting  to  operate  upon 
Judgments*rendered  upon  contracts  executed  prior  to  their  passage. 
The  authorities  go  upon  the  ground  that  the  same  remedy  exists  as 
before  the  passage  of  the  stay  law,  its  enforcement  being  merely 
postponed.  Beeson  v.  Beeson,  1  Harr.  470;  Farnsworth  v.  Vance, 
2  Cold.  118;  Ex  parte  Pollard,  40  Ala.  88;  Wardlaw  v.  Buzzard,  1.5 
Rich.  L.  160,  94  Am.  Dec.  149.  See  also  the  dissenting  opinions  in 
Aycock  V.  Martin,  37  Ga.  174,  177,  179  (printed  also  as  note,  92  Am. 
Dec.  66,  67);  Jacobs  v.  Smallwood,  63  N.  0.  124;  State  v.  Carew, 
13  Rich.  L.  537,  91  Am.  Dec.  247.  Of  the  same  nature  are  laws 
abolishing  courts,  and  providing  for  the  assumption  of  jurisdiction 
by  other  courts,  thus  delaying  the  rendition  of  judgments.  Such  a 
law  was  held  valid  in  Newkirk  v.  Chapron,  17  111.  348.  So  also  in 
Tilton  v.  Swift,  40  Iowa,  80,  a  statute  empowering  a  court  to  post- 
pone the  receipt  of  verdicts  and  entity  of  judgments,  was  held  valid 
as  to  actions  pending.  Following  this  principle,  laws  providing  for 
the  continuance  of  actions  against  persons  in  the  military  servioe  of 
the  United  States,  have  been  upheld.  McCormick  v.  Rusch,  15  Iowa, 
131,  133,  83  Am.  Dec.  404,  405;  Edmonson  v.  Ferguson,  11  Mo.  345. 
Likewise  laws  suspending  statutes  of  limitations  or  extending  the 
time  provided  In  such  statutes.  Wardlaw  v.  Buzzard,  15  Rich.  L. 
160,  94  Am.  Dec.  149;  Bishop  v.  Wilds,  1  Harr.  102.  The  Louisiana 
courts,  following  this  rule,  have  upheld  the  *'  respite  laws  "  of  that 
State,  which,  going  upon  the  assumption  that  embarrassed  debtors 
could  eventually  pay  their  debts,  gave  them  an  additional  time  to 
pay  after  the  debts  were  due.  Rasch  v.  Creditors,  3  Rob.  (I^.)  409: 
Anderson  v.  Creditors,  33  La.  Ann.  1161. 

Bedemption  laws  as  affecting  remedy.—  There  is  some  State 
authority  for  holding  that  laws  allowing  mortgagors  a  limited  time 
In  which  to  redeem  property  before  final  sale  under  foreclosure, 
affect  only  the  remedy  and  apply  to  mortgages  executed  previously. 
Bugbee  v.  Howard,  32  Ala.  716;  Beverly  v.  Bamitz,  55  Kan.  468,  469, 
42  Pac.  726;  State  v.  Gilliam,  18  Mont.  99,  100,  44  Pac.  395,  396.  But 
in  Bronson  v.  Kinzie,  1  How.  311,  11  L.  143,  the  Supreme  Court  of 
the  United  States,  in  the  case  of  a  mortgage  with  power  of  sale, 
denied  the  right  to  extend  the  period  of  redemption  by  subsequent 
law,  on  the  ground  that  the  obligation  and  not  the  remedy  merely 
would  be  impaired.  McLean,  J.,  dissenting,  relied  upon  the  prin- 
cipal case.  1  How.  328,  11  L.  149.  See  also  the  dissenting  opinion 
In  Scobey  v.  Gibson,  17  Ind.  578,  where  the  majority  held  that  an 
act  providing  for  the  redemption  of  property  sold  on  execution,  was 
inoperative  as  to  sales  under  judgments  rendered  upon  contracts 
executed  previous  to  its  passage. 

Laws  regulating  procedure  and  practice  in  the  courts  are  also 
valid  if  they  operate  only  upon  the  remedy.  The  following  ca.ses 
-cite  the  principal  case  to  this  effect;  Cutts  v.  Hardee,  38  Ga.  355, 
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367,  and  Miller  v.  Smith,  16  Wend.  441,  sustaining  laws  changing 
the  rules  of  evidence  regarding  the  payment  of  debt;  Scott  v.  Duke, 
3  La.  Ann.  253,  holding  valid  a  law  regulating  the  form  of  pro- 
ceeding to  enforce  judgments  by  executory  process;  Ex  parte  Bibb, 
44  Ala.  152,  upholding  a  law  authorizing  the  granting  of  new  trials 
on  grounds  not  previously  recognized;  In  re  Kirkland,  14  Fed.  Cas. 
678,  upholding  a  law  changing  rules  of  procedure  In  Admiralty 
Courts;  Rader  v.  Road  District,  36  N.  J.  L.  277,  holding  an  act 
depriving  the  prevailing  party  of  costs  in  certain  actions,  to  be 
operative  in  actions  on  contracts  previously  made;  Searcy  v.  Stubbs, 
12  Ga.  439,  holding  that  a  statute  providing  for  the  survival  of  cer- 
tain actions  operated  upon  an  action  pending  at  the  date  of  Its 
passage;  Bigelow  v.  Prltchard,  21  Pick.  173,  giving  same  effect  to  a 
law  providing  that  upon  an  assignment  by  a  debtor,  all  his  property 
shall  vest  In  assignees,  and  attachments  be  dissolved;  Yanzant  v. 
Waddel,  2  Yerg.  271,  sustaining  a  law  giving  new  and  additional 
remedies  to  creditors;  Elliott  v.  Mayfield,  4  Ala.  424,  upholding  a  law 
authorizing  an  execution  against  the  surety  of  an  executor  when 
execution  against  the  latter  is  returned  unsatisfied;  and  in  Hill  y. 
Insurance  Co.,  134  U.  S.  527,  33  L.  998,  10  S.  Ct.  592,  holding  vahd  a 
law  providing  for  a  remedy  against  Individual  stockholders  when 
judgment  against  the  corporation  is  not  satisfied. 

Miscellaneous  citations  upon  this  point— The  following  cases 
are  of  a  miscellaneous  nature,  and  cite  the  principal  case  in  up- 
holding various  laws:  Simpson  v.  Bank,  56  N.  H.  470,  22  Am.  Rep. 
494,  holding  valid  an  act  authorizing  a  reduction  of  deposit  accounts 
of  insolvent  banks,  so  as  to  divide  losses  equitably  among  stock- 
holders; Moore  v.  Letchford,  35  Tex.  215,  216,  14  Am.  Rep.  368,  369, 
upholding  an  act  providing  that  judgments  shall  constitute  liens 
upon  property;  Moore  v.  Holland,  16  S.  C.  24,  29,  30,  construing  a 
statute  providing  that  judgments  shall  not  constitute  liens  upon 
property;  Garland  v.  Brown,  23  Gratt.  176,  178,  sustaining  the 
validity  of  an  act  authorizing  the  sale  of  property  on  credit  at 
forced  sales;  Common  Council  v.  Assessors,  91  Mich.  116,  51  N.  W. 
799,  and  Schoenheit  v.  Nelson,  16  Neb.  236,  20  N.  W.  206,  holding 
valid  a  law  authorizing  mortgagors  to  pay  taxes  assessed  against 
mortgage  Interest  in  case  of  mortgagee's  default,  and  deduct  same 
from  mortgage  debt;  Williams  v.  Haines,  27  Iowa,  254,  1  Am.  Rep. 
270,  giving  a  retroactive  effect  to  a  statute  abolishing  the  distinc- 
tion between  sealed  and  unsealed  instruments;  Reapers'  Bank  v. 
WlUard,  24  111.  438,  76  Am.  Dec.  758,  upholding  a  law  changing 
manner  prescribed  for  redeeming  bank  bills;  Maynes  v.  Moore,  IG 
Ind.  122,  a  law  changing  the  mode  of  acquiring  title  under  sale 
from  the  State;  Tennessee  v.  Sneed,  96  U.  S.  73,  24  L.  612,  a  law 
providing  that  In  case  of  wrongful  taxation,  the  taxpayer  shall  pay 
under  protest  and  sue  to  recover  within  thirty  days;  Railroad  Co.  v. 
Hecht,  95  U.  S.  170,  24  L.  424,  a  law  providing  a  mode  for  serving 
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process  upon  a  corporation,  different  from  the  one  prescribed  In  Its 
charter;  Cook  v.  Gray,  2  Houst.  469,  81  Am.  Dec.  188,  a  law  dis- 
pensing with  affidavits  previously  required  in  the  obligation  of  the 
recognizance  of  special  bail;  Chamberlain  v.  Insurance  Co.,  55  N.  H. 
265,  a  law  providing  that  insurance  policies  shall  not  be  avoided  by 
reason  of  mistake  or  misrepresentation,  in  absence  of  fraud.  And 
see  dissenting  opinion.  Second  Ward  Bank  v.  Schranck,  97  Wis.  271, 
73  N.  W.  38.  Ex  parte  Hull,  12  Fed.  Cas.  853,  855,  cited  the  principal 
case  approvingly  upon  this  point,  in  a  discussion  of  the  general 
subject  See  also  note,  79  Am.  Dec.  495.  An  Alabama  case  has  ap- 
plied the  principle  in  upholding  a  penal  statute  making  it  an  indict- 
able offense  for  any  person  who  has  built  a  public  bridge  by  contract, 
to  **  knowingly  suffer  such  bridge  to  remain  out  of  repair."  Blnnn 
V.  State,  39  Ala.  355,  84  Am.  Dec.  788. 

Limitations  upon  tli«  general  rule.— A  numt^er  of  cases,  while 
recognizing  the  soundness  of  the  general  rule,  limit  its  application 
to  those  laws  which,  in  modifying  the  remedy,  do  not  operate  to 
impair  the  obligation  itself.  The  following  cases  show  the  extent 
to  which  this  limitation  has  been  applied:  Commissioners'  Court 
V.  Rather,  48  Ala.  447,  holding  that  municipal  bonds  cannot  be  Im- 
paired by  laws  postponing  the  date  of  redemption;  County  Commis- 
sioners V.  King,  13  Fla.  476,  holding  void  a  law  limiting  taxes  to 
an  amount  insufficient  to  meet  such  bonds;  Robinson  v.  Magee, 
9  Cal.  85,  70  Am.  Dec.  641,  denying  the  power  of  the  legislature 
to  enact  tliat  county  warrants  not  presented  before  a  certain  day 
shall  bo  void;  Wilder  y.  Lumpkin,  4  Ga.  220,  denying  the  retroactive 
operation  of  a  law  providing  that  sureties  upoii  appeal  and  injunc- 
tion bonds  need  not  be  made  parties  to  writs  of  error;  Temple  v. 
Hays,  Morris,  12,  of  a  law  providing  that  fraud  may  be  set  up 
against  a  note  in  the  hands  of  an  innocent  purchaser;  Long  v. 
Walker,  105  N.  C.  98,  10  S.  B.  859,  of  a  repealing  statute  providing 
that  prevailing  paitles  in  actions  on  contract  shall  not  recover  costs; 
State  V.  McPeak,  31  Neb.  143,  47  N.  W.  692,  of  a  statute  repealing 
a  law  which  provided  that  lessees  should  have  power  to  choose 
one  of  the  appraisers  to  value  the  property  at  the  expiration  oC  the 
lease;  Foltz  v.  Huntley,  7  Wend.  216,  of  law  disiinuulling  cove- 
nants in  a  lease;  Bank  of  Dominion  v.  McVeigh,  20  Gratt.  4()(),  of 
a  law  authorizing  the  satisfaction  of  debts  in  Confederate  cur- 
rency; Roberts  v.  Cocke,  28  Gratt  215,  of  a  statute  conferring  upon 
courts  the  power  to  remit  interest  upon  contracts;  Mundy  v.  Mon- 
roe, 1  Mich.  71,  76,  of  a  law  prohibiting  an  action  of  ejectment  by 
a  mortgagee  until  after  foreclosure;  Swinburne  v.  Mills,  17  Wash. 
619,  61  Am.  St.  Rep.  038,  50  Pac.  491,  of  a  statute  repealing  a  law 
which  provided  for  immediate  sale  of  mortgaged  land,  upon  default 
of  mortgagor;  Goggans  v.  Turnipseed,  1  S.  C.  82,  98  Am.  Dec.  398, 
of  a  law  providing  that  debts  due  upon  open  accounts  shall  bear 
interest    See  also  the  dissenting  opinion  in  W^atkins  y.  Glenn,  66 
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Kan.  435,  40  Pae.  320,  asserting  the  Invalidity  of  redemption  laws. 
In  Auld  y.  Butcher,  2  Kan.  150,  the  limitation  was  approved,  but 
was  considered  inapplicable  where  the  parties  had  assented  to  the 
provisions  of  the  law  in  question.  State  Constitutions  have  also 
been  held  to  be  subject  to  the  rule  thus  limited,  and  when  such 
Constitutions,  while  purporting  to  modify  a  remedy,  in  fact  impair 
the  obligation  of  existing  contracts,  they  are  repugnant  to  the 
Federal  Constitution  and  void.  Jacoway  v.  Denton,  25  Ark.  041; 
Homestead  Cases,  22  Gratt.  287,  288,  12  Am.  Rep.  514,  515. 

Two  State  cases  go  still  further  and  criticise  the  general  rule  In 
its  liability  to  misconstruction  and  abuse.  Thorne  v.  San  Fran- 
cisco, 4  CaL  140;  The  Sequestration  Cases,  30  Tex.  609,  98  Am.  Dec. 
501. 

Statutes  of  limltatiozui  relate  to  the  remedies  which  are  furnished 
in  the  courts.  Tkey  rather  establish  that  certain  circumstances 
shall  amount  to  evidence  that  a  contract  has  been  performed,  than 
dispense  with  its  performance,  p.  207. 

The  principal  case  has  been  cited  in  numerous  cases  as  authority 
for  holding  that,  as  statutes  of  limitations  relate  directly  to  the 
Remedy  provided  for  the  enforcement  of  contracts,  they  may  operate 
retrospectively.  It  would  seem,  however,  th.it  Chief  Justice  Mar- 
hhall's  opinion  was  to  the  contrary,  and  that  he  drew  a  distinction 
ill  the  case  of  statute  of  limitations,  for  he  says  in  the  same  para- 
graph from  which  the  above  rule  was  taken,  that  "  if.  in  a  State 
where  six  years  may  be  pleaded  in  bar  to  an  action  of  assumpsit, 
a  law  should  pass  declaring  that  contracts  already  In  existence,  not 
barred  by  the  statute,  should  be  construed  to  be  within  it,  tliere 
<»ould  be  little  doubt  of  its  unconstitutionality."  This  language  was 
so  constructed  by  Trimble,  J.,  In  Ogden  v.  Saundera,  12  Wheat.  326, 
6  L.  645.  The  principal  case  has,  however,  been  uniformly  cited  as 
authority  for  allowing  a  retrospective  operation  to  statute  of  lim- 
itations, provided  a  reasonable  time  is  left  for  the  commencement 
of  an  action  before  the  bar  takes  effect.  To  this  effect  are  the 
following  citing  cases:  Terry  v.  Anderson,  95  U.  S.  633,  24  h.  366; 
Koshkonong  v.  Burton,  104  U.  S.  675,  26  L.  880;  Vance  v.  Vance, 
108  U.  S.  521,  27  L.  811,  2  S.  Ct.  850;  Cleveland  Ins.  Co.  v.  Reed, 
1  Biss.  186,  F.  a  2,889;  Barker  v.  Henry,  1  Paine,  570,  F.  C.  989; 
Griffin  V.  McKenzie,  7  Ga.  166,  50  Am.  Dec.  391;  Blackford  v. 
Peltier,  1  Blackf.  36;  Lewis  v.  Harbin,  5  B.  Mon.  567;  T^ufsville, 
etc.,  R.  R.  Co.  V.  Williams,  41  S.  W.  287;  S.  C,  45  S.  W.  230;  Mason 
V.  Walker,  14  Me.  166;  State  v.  Jones,  21  Md.  438;  Briscoe  v.  A.nke- 
tell,  28  Miss.  371,  61  Am.  Dec.  555;  Stephens  v.  Bank,  43  Mo.  389; 
Smith  V.  Tucker,  17  N.  J.  L.  86;  Morse  v.  Goold,  11  N.  Y.  288,  62 
Am.  Dec.  107;  Strickland  v.  Draughan,  91  N.  C.  104.  And  see  note, 
50  Am.  Dec.  391,  where  the  authorities  are  collected  and  discussed. 
In  United  States  v.  Woolsey,  28  Fed.  Cas.  768,  771,  the  prin- 
cipal   case    is    cited    on    this    point    in    holding    that  a  statute 


847  Sturges  v.  Crowninshleld.        4  Wheat.  122-208 

providing  that  all  pecuniary  penalties  and  forfeitures  accruing 
to  the  United  States  should  be  sued  for  wherever  the  offender 
might  be  found,  related  only  to  the  remedy  and  could  operate 
retrospectively.  The  reasonableness  of  the  time  allowed  for  bring- 
ing actions  upon  existing  contracts  is  recognized  as  the  true  test 
of  the  validity  of  these  statutes  in  McGahey  v.  Virginia,  135  U.  S. 
705,  34  L.  317,  10  S.  Ct  985,  where  a  statute  limiting  the  time 
for  bringing  actions  upon  bonds,  to  one  year,  was  held,  under  the 
circumstances  of  the  case,  to  be  inoperative  as  to  existing  causes 
of  action.  To  the  same  effect  also  are  Berry  v.  Ransdall,  4  Met. 
(Ky.)  294,  and  Eakin  v.  Raub,  12  Serg.  &  R.  372.  The  rule  thus 
developed  is  criticised  In  Pope  v.  Ashley,  13  A  rk.  268,  the  constitu- 
tionality of  the  act  In  question  being  denied,  however,  upon  othor 
grounds. 

Upon  the  principle  that  a  statute  of  limitations,  in  operating 
upon  the  remedy  alone,  thus  leaves  the  obligation  unimpaired, 
several  cases  have  held  that  where  the  security  for  a  debt  is  a  lien 
upon  property,  it  Is  still  enforceable  as  such,  although  the  remedy 
at  law  for  the  recovery  of  the  debt  is  barred.  Acc-ordingly  where 
an  action  upon  a  judgment  is  barred  by  statute,  the  lien  of  a 
docketed  judgment  may  still  be  enforced.  Waltermire  v.  Westover, 
14  N.  Y.  20;  WllUams  v.  MuUis,  87  N.  C.  161;  Berry  v.  Corpening, 
90  N.  G.  398.  And  a  mortgage  given  as  security  for  a  note  Is  not 
barred  by  a  statute  barring  action  upon  the  note.  Myer  v.  Beal, 
5  Or.  130;  Browne  v.  Browne,  17  Pla.  628,  35  An*.  Rep.  106. 

Another  result  of  this  theory  as  to  the  operation  of  statutes  of 
limitations  is  the  rule  that  the  remedy  may^  be  revived  by  a 
new  promise  to  pay  a  debt  which  has  been  barred.  This  rule  Is 
applied  In  Oliver  v.  Gray,  1  Harr.  &  G.  214,  in  which  the  principal 
case  is  cited.  A  note  In  39  Am.  St  Rep.  739,  treats  this  subject 
thoroughly,  and  collects  the  authorities  affirming  the  principle.  See 
also  the  dismissing  opinion  in  Currier  v.  Studley,  159  Mass.  25,  33 
N.  B.  712,  where  the  principal  case  is  cited  approvingly  in  dis- 
cussing the  general  subject 

Statutes  of  limitfltions  are  part  of  lex  fori.  In  Le  Roy  v.  Crownin- 
Bhield,  2  Mason,  169,  F.  a  8,269,  it  was  held  that  as  such  statutes 
operate  upon  remedies,  they  form  a  part  of  the  lex  fori,  and  that  a 
plea  of  the  statute  of  the  State  where  a  contract  Is  made  will 
not  avail  in  a  suit  brought  in  another  State  to  enforce  that  contract 
Story,  J.,  who  wrote  the  opinion,  reluctantly  applied  the  rule 
which  he  admitted  was  well  established,  but  argued  in  favor  of  a 
contrary  rule.  The  court  in  Goodman  v.  Munks,  8  Port  89,  adopted 
his  reasoning,  holding  that  where  the  maker  of  a  note  remained 
in  the  State  where  the  note  was  made,  until  a  statute  of  that  State 
barred  a  recovery  upon  it  the  bar  was  an  effectual  defense  in  an 
action  on  the  same  note  in  another  State. 

Construction. —  Although  tlie  spirit  of  an  instrument  is  to  be  re- 
spected not  less  than  its  letter,  yet  the  spirit  Is  to  be  collected 
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chiefly  from  its  words.  It  cannot  be  inferred  from  extrinsic  cir* 
circumstances  that  a  case  for  which  tlie  words  of  an  instrument  ex- 
pressly provide,  shall  be  exempted  from  its  operation,  p.  202. 

The  rule  of  construction  thus  stated  in  the  principal  case  has 
been  quoted  and  applied  in  the  following  cases  in  construing  various 
statutes:  Cherokee  Nation  v.  Georgia,  5  Pet  42,  8  L.  40;  Railway  Co. 
V.  B' Shears,  59  Ark.  243,  27  S.  W.  4;  People  v.  Weller,  11  Cal.  86; 
State  V.  Clarke,  21  Nev.  837,  37  Am.  St  Rep.  520,  31  Pac.  546;  Cory 
V.  Carter,  48  Ind.  337,  17  Am.  Rep.  745;  Waterhouse  v.  Martin,  Peck 
<Tenn.),  383;  Bradford  v.  Treasurer,  Peck  (Tenn.),  437;  Talbot  v. 
McGavock,  1  Yerg.  284;  State  v.  McCann,  4  Lea,  13;  Home  Ins.  Co. 
v.  Taxing  District,  4  Lea,  653;  State  v.  Phoenix  Ins.  Co.,  92  Tenn. 
435,  21  S.  W.  896;  CUne  v.  State,  36  Tex.  Cr.  350,  61  Am.  St  Rep. 
868,  36  S.  W.  1107;  Hanson  v.  Bichstaedt,  69  Wis.  546,  35  N.  W.  33; 
State  V.  District  Board,  etc.,  76  Wis.  209,  20  Am.  St.  Rep.  59,  44 
N.  W.  978;  State  v.  Cunningham,  83  Wis,  142,  35  Am.  St  Rep.  49, 
53  N.  W.  55.  See  also  the  dissenting  opinion  in  Burks  v.  Hinton, 
77  Va.  42.  The  principle  is  also  applied  in  Patton  v.  McGlure,  Mart 
&  Y.  350,  in  holding  that  a  court  of  equity  has  no  power  to  relieve 
against  the  provisions  of  a  statute  prescribing  rules  of  evidence. 
So  also  in  Hathaway  v.  Johnson,  55  N.  Y.  95,  14  Am.  Rep.  188,  hold- 
ing that  statutes  authorizing  imprisonment  for  debt  while  remedial 
to  the  extent  that  they  are  designed  to  coerce  payment,  are  also  to 
be  regarded  as  penal  and  not  to  be  extended  so  as  to  mbrace  cases 
not  clearly  within  them. 

Miscellaneous  citations.— The  remaining  cases  cite  the  principal 
case  upon  points  as  to  which  its  authority  may  be  considered  at 
least  doubtful.  The  statement  that  "nothing  but  gold  and  silver 
coin  can  be  made  a  tender  in  payment  of  debt,"  has  been  rightly 
explained  in  Juillard  v.  Greenman,  110  U.  S.  442,  28  L.  212,  4  S.  Ct 
127,  and  Van  Husan  v.  Kanouse,  13  Mich.  312,  to  be  merely  a  state- 
ment in  argument  of  one  of  the  constitutional  restrictions  upon  the 
States.  Still  it  has  been  cited  as  implying  a  constitutional  restric- 
tion upon  congress.  Dissenting  opinions,  in  The  Legal  Tender 
Cases,  12  Wall.  619,  620,  667,  20  L.  334,  350;  JuiUiard  v.  Green- 
man,  110  U.  a  453,  28  L.  216,  4  S.  Ct  132.  A  State  case  has 
also  quoted  the  language  to  this  effect  Baltimore,  etc.,  R.  R. 
Co.  V.  State,  36  Md.  539,  551.  On  the  point  that  the  unconsti- 
tutionality of  a  part  of  a  statute  need  not  render  the  whole 
statute  void,  the  principal  case  is  cited  as  authority  in  Mobile,  etc., 
Ry.  Co.  V.  State,  29  Ala.  584;  State  v.  Marsh,  37  Ark.  361,  and  Camp- 
bell V.  Bank,  6  How.  (Miss.)  677.  In  Dale  v.  Governor,  3  Stew.  418, 
the  principal  case  has  been  cited  as  an  instance  where  the  Supreme 
Court  exercised  its  function  of  interpretation  in  declaring  a  legis- 
lative act  void.  And  it  has  been  relied  upon  as  showing  a  distinc- 
tion between  the  functions  of  the  legislature  and  the  judiciary, 
Lawson  v.  Jeffries,  47  Miss.  706,  12  Am.  Rep.  354.    The  statement 
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In  the  opinion  In  the  principal  case  that  It  was  "  confined  to  the  case 
actually  under  consideration,"  p.  207,  has  led  to  its  citation  on  the 
point  that  positive  authority  of  a  decision  extends  only  to  the  facts 
upon  which  it  was  made.  Steamboat  Co.  v.  Livingston,  3  Cow.  726; 
dissenting  opinion,  Toomer  v.  Dickerson,  37  Ga.  445.  See  also 
Shields  v.  Mahoney,  94  Va.  490,  27  S.  B.  24,  wiiere  the  principal 
case  Is  held  not  to  be  inconsistent  with  a  holding  that  a  debtor 
may  make  a  valid  assignment  to  a  bona-flde  creditor,  although  the 
intention  of  the  debtor  be  fraudulent  In  Farnum's  Petition,  51 
N.  H.  381,  the  principal  case  is  cited  as  authority  for  holding  that 
the  rights  of  a  public  corporation  are  not  founded  upon  contract, 
and  so  may  be  regulated  by  the  legislature.  It  is  cited  erroneously 
in  Tait  v.  N.  Y.  Life  Ins.  Co.,  1  Flipp.  321,  F.  C.  13,726. 

4  Wheat  209-213,  4  L.  552,  McMILLAN  v.  McNEILL. 

Insolvency. —  Discharge  under  foreign  bankrupt  law  is  no  bar 
to  an  action  in  courts  of  this  country,  p.  213. 

Cited  and  principle  applied  in  Ogden  v.  Saunders,  12  Wheat.  254, 
255,  272,  333,  6  L.  620,  626,  647;  Cook  v.  Moffat,  5  How.  308,  309,  310. 
12  Ia  165,  166,  169;  Baldwin  v.  Hale,  1  Wall.  228.  17  L.  532.    See 
also  Hale  v.  Baldwin,  1  Cliff.  514,  F.  C.  5,913,  all  denying  extra-terri- 
torial effect  of  State  Insolvent  laws;  WoodhuU  v.  Wagner,  1  Bald. 
298,  299,  301,  F.  0.  17,975,  as  to  discharge  from  imprisonment  under 
State  law;  Byrd  v.  Badger,  McAll.  265,  F.  O.  2,265,  holding  discharge 
under  State  law  not  pleadable  in  bar  to  action  on  foreign  contract; 
Newton  v.  Hagerman,  10  Sawy.  402,  22  Fed.  526,  holding  foreign 
creditor  not  barred  by  such  discharge  unless  he  was  party  to  in- 
solvency proceedings;  Towne  v.  Smith,  1  W.  &  M.  127,  F.  0.  14,115, 
that  if  note  Is  payable  to  Indorser  living  outside  State  of  discharge, 
action  is  not  barred;  Smith  v.  Mead,  3  Conn.  256,  8  Am.  Dec.  184, 
holding  discharge  in  New  York  to  be  no  bar  to  action  in  Connecti- 
cut on  note  made  and  payable  in  Canada,  although  parties  were 
citissens  of  New  York  when    discharge    granted;    Woodbrldge  v. 
Wright,  3  Conn.  527,  holding  judgment  obtained  in  one  State  not 
discharged  under  law  of  another  State  where  original  debt  con- 
tracted; Norton  v.  Cook,  9  Conn.  319,  23  Am.  Dec.  345,  holding 
further  that  foreign  creditor  does  not  waive  extra-territorial  Im- 
munity by  appearing  and  contesting  discharge.    Erroneously  cited 
in  Very  v.  McHenry,  29  Me.  215,  on  point  that  discharge  in  State  of 
contract  will  bar  foreign  creditor.    Cited  and  principle  applied  In 
Poe  y.  Duck,  5  Md.  9,  holding  foreign  creditor  not  barred  by  dis- 
charge in  State  of  contract;  opinion  of  Campbell  in  Brighton  Mar- 
ket Bank  y.  Merick,  11  Mich.  417,  where  court  divided  in  opinion  as 
to  whether  note  executed  in  Michigan  between  residents  of  that 
State,  but  Indorsed  to  resident  of  New  York,  was  barred  by  dis- 
charge in  former  State;  Whitney  v.  Whiting,  35  N.  H.  466,  holding 
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Judgment  obtained  in  one  State  in  favor  of  citizen  of  another,  not 
affected  by  discharge  in  former;  Witt  v.  FoUett,  2  Wend.  458.  hold- 
ing contract  to  be  performed  out  of  State  granting  discharge  not 
discharged,  although  parties  residents  of  such  State;  Hicks  v. 
Hotchkiss,  7  Johns.  Ch.  311,  312,  11  Am.  Dec.  481,  482,  holding 
foreign  creditor  not  barred;  Hoyt  v.  Thompson,  5  N.  Y.  349,  ruling 
similarly  where  debt  contracted  in  Slate  of  discharge,  but  assigned 
to  foreign  creditor;  Donnelly  v.  Corbett,  7  N.  Y.  503,  holding  foreign 
judgment  creditor  not  barred;  dissenting  opinion,  Soule  v.  Chase, 
39  N.  Y.  348,  majority  holding  foreign  creditor  barred  by  accept- 
ance of  dividend  under  discharge.  Rule  extended  in  Herring 
T*  Selding,  2  Alk.  17,  holding  discharge  In  one  State  not  pleadable 
in  bar  to  action  in  another  under  any  state  of  facts.  Cited  and 
principle  applied  in  Bedell  y.  Scruton,  54  Vt  495,  holding  foreign 
creditor  not  barred,  although  contract  made  and  to  be  performed 
!n  State  of  discharge;  McDougall  v.  Page,  55  Vt  191,  195,  45  Am. 
Rep.  603,  607,  holding  creditor  resident  In  Canada  not  barred  by 
discharge  under  United  States  bankrupt  act.  See  also  valuable 
notes,  23  Am.  Dec.  347,  and  62  Am.  Dec.  613,  on  general  subject. 
Cited  approvingly  but  without  particular  application  of  the  rule  to 
point  at  issue,  in  Pugh  v.  Bussel,  2  Blackf.  400,  401;  Beers  v.  Rhea, 
5  Tex.  355,  357,  361 

Distinguished  in  Channing  v.  Reiley,  4  Cr.  C.  C.  529,  F.  C.  2,590, 
holding  debtor  discharged  from  imprisonment  In  New  York,  upon 
surrender  of  all  his  property,  to  be  exempt  from  arrest  in  District  of 
Columbia;  Hempstead  v.  Reed.  6  Conn.  489,  490,  where  parties  were 
residents  of  State  of  discharge,  although  note  executed  elsewhere; 
Marsh  v.  Putnam,  3  Gray,  555,  556,  561,  and  Sherrill  v.  Hopkins,  1 
Cow.  105,  106,  holding  discharge  to  be  bar  to  action  between  citi- 
zens of  State  of  discharge,  although  contract  made  and  to  be  per- 
formed elsewhere;  Bank  of  Utlca  v.  Card,  7  Ohio  (pt  2),  170,  holding 
discharge  in  New  York  of  contract  made  there  and  between  citizens 
of  that  State,  pleadable  In  bar  to  action  in  Ohio;  Peck  v.  Hibbard, 
26  Vt  704,  62  Am.  Dec.  609,  holding  discharge  good  by  lex  loci  con- 
tractus to  be  good  everywhere,  irrespective  of  domicile  of  parties. 
Note. —  The  principal  case  approved,  generally,  the  holdings  in 
Sturges  v.  Crownlnshield,  4  Wheat  122,  and  has  been  cited  with 
that  case  on  the  second  point 

Insolvency.—  State  insolvent  law  cannot  operate  to  discharge  debt 
contracted  previous  to  its  passage. 

Cited  and  principle  applied  In  Farmers',  etc..  Bank  v.  Smith.  6 
Wheat  134,  5  L.  225,  under  similar  facts;  In  re  Klein,  14  Fed.  Cas. 
723  (overruled,  see  1  How.  278,  11  L.  130),  holding  that  act  of  con- 
gress cannot  operate  retrospectively;  Bailey  v.  Railroad  Co.,  4  Han*. 
(Del.)  401,  44  Am.  Dec.  603,  holding  void  a  statute  giving  right  of 
action  for  maintaining  previously  authorized  obstructions  in  navi- 
gable river;  Deering  v.  Boyle,  8  Kan.  535,  12  Am.  Rep.  489,  denying 
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retroactive  effect  of  statute  exempting  married  woman's  separate 
property  from  liability  for  her  debts;  Knighton  y.  Bums,  10  Or.  552, 
holding  void,  as  to  pre-existing  debts,  act  making  scrip  legal  tender 
Cited  approvingly,  but  without  particular  application  of  the  rule  in 
Boardman  v.  De  Forest,  5  Oonn.  12;  Norton  y.  Ck>ok,  9  Oonn.  818, 
23  Am.  Dec.  344. 

Distinguished  in  Ogden  y.  Saunders,  12  Wheat  315,  6  L.  641,  and 
Wilson  V.  Mathews,  32  Ala.  342,  as  to  debts  contracted  subsequent 
to  enactment  of  law;  Hundley  y.  Ghaney,  66  Oal.  363,  4  Pac.  238, 
holding  that  amendatory  act  may  discharge  debts  contracted  prior  to 
its  passage  if  it  does  not  impair  rights  of  creditors  under  original 
act.  Criticised  in  dissenting  opinion,  Aycock  v.  Martin,  37  Ga.  179, 
majority  holding  "  stay  law "  void  as  affecting  prior  contracts. 
Distinguished  in  Blair  y.  Williams,  4  Litt  (Ky.)  44,  holding  stay  law 
valid  as  to  subsequent  contracts;  Mather  y.  Bush,  16  Johns.  247,  253, 
8  Am.  Dec.  315,  320,  and  Smith  y.  Parsons,  1  Ohio,  237,  13  Am. 
Dec.  609,  sustaining  validity  of  law  discharging  subsequent  debts; 
Pugh  v.  Bussel,  2  Blackf.  398,  holding  that  law  may  provide  for 
discharge  from  imprisonment  on  debt  contracted  previous  to  its 
passage. 

4  Wheat  213-225,  4  L.  553,  BABB  y.  GBATZ. 

New  triaL —  Bef usal  to  grant,  affords  no  ground  for  writ  of  error, 
p.  220. 

Cited  and  principle  applied  in  Wright  v.  Hollingsworth,  1  Pet  169, 
7  L.  98,  refusing  to  review  decision  of  circuit  court  allowing  filing  of 
new  count  in  ejectment;  in  Zacharie  v.  Franklin,  12  Pet  163,  9  L. 
1040,  and  Brown  v.  Clarke,  4  How.  15,  11  K  855,  denying  writs  upon 
that  ground;  Jones  v.  Van  Zandt,  5  How.  224,  12  L.  126,  holding 
that  sufficiency  of  grounds  for  new  trial  cannot  be  subject  of  certifi- 
cate of  division;  Pomeroy  v.  Bank,  1  Wall  598,  17  L.  640,  affirming 
entry  of  judgment  after  motion  for  new  trial  denied;  in  Insurance 
Co.  v.  Barton,  13  Wall.  604,  20  L.  709,  a  similar  case;  Bailway  Co.  v. 
Twombly,  100  U.  S.  81,  25  L.  550,  affirming  decision  of  lower  court 
refusing  to  set  aside  verdict;  Poole  y.  Nixon,  9  Pet  Appx.  770,  9 
L.  306, 19  Fed.  Cas.  995,  ruling  similarly  as  to  refusal  of  lower  court 
to  open  decree  for  revision  upon  new  matter  alleged;  State  v.  Hunt, 
4  La.  Ann.  439,  State  Supreme  Court  refusing  to  review  decision  of 
lower  court  denying  new  trial  in  criminal  case;  State  v.  Brette,  6 
La.  Ann.  660,  and  State  v.  Muldoon,  9  La.  Ann.  25,  ruling  similarly 
as  to  refusal  to  continue  criminal  cause;  McCourry  v.  Doremus,  10 
N.  J.  L.  249,  as  to  refusal  to  grant  continuance  of  civil  cause;  Cole- 
man y.  Bell,  4  N.  Mex.  47,  12  Pac.  658,  3  N.  Mex.  497,  as  to  refusal 
to  grant  new  trial  in  action  of  ejectment;  Law  v.  Merrills,  6  Wend. 
278,  in  action  on  note;  Smith  v.  United  States,  1  Wash.  Tr.  274,  re- 
fusing to  review  decision  of  District  Court  denying  new  trial  in 
criminal  cause;  Territory  y.  Doty,  1  Pinn.  404,  holding  writ  not  to 


4  Wheat  213-225         Notes  on  U.  S.  Reports.  ^2 

lie  to  order  granting  new  trial  on  ground  that  verdict  Is  against 
law.  Cited  approvingly  in  Sparrow  v.  Strong,  3  Wall.  105,  18  L.  5u, 
where  writ  granted  upon  other  grounds. 

Distinguished  in  Gilliland  v.  Rappleyea,  15  N.  J.  L.  143,  allowing 
writ  of  error  where  court,  having  set  aside  verdict  on  motion  of 
plaintiff,  gives  Judgment  for  defendant;  W^elch  v.  CJounty  Court,  29 
W.  Va.  68,  1  S.  B.  340,  holding  refusal  to  grant  writ  of  certiorari 
reviewable  by  higher  court  on  writ  of  error. 

Evidence.—  A  decree  in  chancery  under  which  title  to  land  has 
been  made  is  admissible  in  evidence,  as  one  of  the  links  in  the  chain 
of  title,  although  inter  alios,  p.  220. 

Cited  and  principle  applied  in  Applegate  v.  Mining  Co.,  117  U.  S. 
261,  263,  29  L.  893,  894,  6  S.  Ct.  744,  745,  holding  that  where  abtient 
deed  forms  part  of  papers  in  suit,  record  is  admissible  in  later  suit 
to  show  antiquity  of  deed;  Pacific  Banl^  v.  Hannah,  90  Fed.  79, 
but  holding  Judgment  in  partition  suit  not  conclusive  of  title  of  par- 
ties not  Joined;  Snider  v.  Greathouse,  16  Ari^.  79,  63  Am.  Dec.  59, 
holding  Judgment  against  heirs  of  deceased  surety  admissible  as 
evidence  of  amount  paid,  in  action  against  administrator;  Wells  v. 
Francis,  7  Colo.  418,  4  Pac.  52,  affirming  order  admitting  decree 
awarding  vendor's  lien  as  evidence  In  action  upon  title  bond;  Hard- 
wiclc  V.  Hook,  8  Ga.  359,  holding  decree  in  chancery  determining 
ownership  of  slaves  admissible  in  evidence  to  show  right  of  receiver 
of  such  owner  to  maintain  assumpsit  for  their  hire;  Whitman  v. 
Henebery,  73  111.  116,  holding  decree  of  partition  admissible  in  col- 
lateral action  of  ejectment;  Gage  v.  Goudy,  141  111.  220,  30  N.  E.  321, 
holding  decree  of  partition  admissible  as  evidence  of  title  in  action 
to  set  aside  tax  deed;  Head  v.  McDonald,  7  T.  B.  Mon.  207,  holding 
Judgment  in  suit  on  note  against  indorser  admissible  in  action 
against  prior  Indorser  to  prove  manner  of  satisfaction;  Key  v. 
Dent,  14  Md.  98,  holding  decision  of  court  confirming  report  of 
auditor,  admissible  in  evidence  to  show  amount  due  on  an  account; 
Parr  v.  State,  71  Md.  234,  17  Atl.  1021,  holding  decree  of  court  de- 
claring release  of  guardian  by  ward,  void,  admissible  to  show 
fact  in  action  against  sureties  on  bond;  Newman  v.  Insurance  Co.,- 
20  Minn.  427,  affirming  order  admitting  decree  reforming  mortgage 
to  show  right  to  insurance  money  in  action  on  policy;  dissenting 
opinion,  McCormick  v.  Fitzmorrls,  39  Mo.  38,  majority  holding 
sheriff's  deed  to  be  presumptive  evidence  of  Judgment  on  which 
founded,  and  plaintiff  In  action  of  ejectment  need  not  produce 
Judgment  and  execution;  Cheshire  Bank  v.  Robinson,  2  N.  H.  128, 
holding  that  decree  of  court  confirming  referee's  report  may  be 
pleaded  In  action  for  damages  so  settled  by  referee;  Greenleaf  v. 
Railroad  Co.,  132  N.  Y.  414,  30  N.  E.  762,  where  decree  of  partition 
held  admissible  to  show  title  in  action  of  ejectment;  Railroad  Equip- 
ment Co.  V.  Blair,  145  N.  Y.  611.  39  N.  B.  964,  holding  decree  affirming 
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sale  of  property  admissible  as  evidence  of  title  In  action  to  recover 
same  by  receiver  of  vendor;  Buckingham  v.  Hanna,  2  Ohio  St  561, 
holding  decree  ordering  sale  <^  land  admissible  as  evidence  of  title 
in  action  of  ejectment  by  third  party;  McCoy  v.  Reed,  5  Watts,  302, 
holding  that  in  action  against  sherilf  for  official  misconduct,  it  is 
prima  facie  a  sufficient  defense  that  his  act  was  done  under  judg- 
ment of  court;  Koogler  v.  Huffman,  1  McCord  (S.  C),  498,  holding 
judgment  making  title  to  land  conveyed  by  agent  to  be  conclusive 
in  collateral  action  as  to  execution  of  power  of  attorney  by  original 
owner;  Baylor  v.  Dejarnette,  13  Gratt.  163,  holding  decree  for  sale 
of  land  admissible  as  evidence  of  title  in  action  of  ejectment.  Cited 
approvingly  in  Samuel  v.  Hall,  9  B.  Mon.  376,  holding,  however,  that 
judgment  against  assignee  is  not  evidence  of  facts  upon  which  it 
was  based;  Hoffman  v.  Coster,  2  Whart.  473,  holding  that  while 
deed  is  admissible  as  evidence  of  title  In  action  of  ejectment,  it 
cannot  be  impeached  by  privies;  Carroll  v.  Goldschmidt,  80  Fed.  522, 
admitting  patent  decree  a  link  in  chain  of  title  to  patent. 

Distinguished  in  Succession  of  Lampton,  35  La.  Ann.  421,  holding 
ex  parte  order  of  court  recognizing  person  as  heir,  not  to  be  judg- 
ment, and  so  not  pleadable  as  res  adjudicata;  Counell  v.  Galllgher, 
36  Neb.  755,  55  N.  W.  231,  holding  decree  remedying  defect  In 
acknowledgment  of  deed  not  to  be  operative  to  Impair  rights  of 
strangers;  Tierney  v.  Insurance  Co.,  4  N.  D.  573,  574,  62  N.  W.  644, 
645,  holding  decree  of  foreclosure  inadmissible  in  action  on  Insur- 
ance policy  for  purpose  of  impeaching  it;  dissenting  opinion,  Masser 
V.  Strickland,  17  Serg.  &  R.  360,  17  Am.  Dec.  675,  majority  holding 
judgment  against  constable  for  official  misconduct  to  be  conclusive 
as  against  sureties;  dissenting  opinion,  Kessler  v.  McConachy,  1 
Rawle,  446,  majority  holding  judgment  In  favor  of  tenant  in  dis- 
tress proceedings,  admissible  in  suit  for  rent  as  evidence  on  issue, 
*•  no  rent  in  arrear." 

Deed  —  Evidence.— Deed  more  than  thirty  years  old  is  admissible 
in  evidence  without  proof  of  execution,  p.  221. 

Cited  and  principle  applied  in  Coulson  v.  Walton,  9  Pet.  72,  9  L. 
56,  ruling  similarly  as  to  bond  for  conveyance  of  land;  Applegate  v. 
Mining  Co.,  117  U.  S.  261,  263,  29  L.  893,  894,  6  S.  Ct.  744,  745, 
holding  that  where  ancient  deed  forms  part  of  papers  In 
suit  in  court  of  record,  the  record  of  such  case  Is  admis- 
sible In  later  suit  to  show  antiquity  of  deed;  Walton  v. 
Coulson,  1  McLean,  124,  F.  C.  17,132  (see  9  Pet.  72,  supra); 
McCleskey  v.  Leadbetter,  1  Ga.  558,  559,  as  to  bill  of  sale 
for  slaves;  Harlan  v.  Howard,  79  Ky.  376,  holding,  however, 
that  credibility  of  evidence  contained  In  such  deed  Is  to  be  deter- 
mined by  jury;  Havens  v.  Land  Co.,  47  N.  J.  Eq.  378,  20  Atl.  501, 
as  to  deed  of  partition;  Robinson  v.  Craig,  1  Hill  Law  (S.  C),  391, 
holding  that  where  ancient  deed  reciting  power  of  attorney  has'  been 
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received  In  evidence  without  proof,  power  need  not  be  produced; 
Garuthers  v.  Eldridge,  12  Gratt  685,  holding  such  deed  admissible, 
although  possession  not  held  in  accordance  with  it  for  entire  period. 
And  see  note,  9  Am.  St  Rep.  303,  on  this  point 

Deed  —  After-acquired  title.— When  holder  of  Inchoate  title  con- 
veys land  by  deed,  and  afterwards  obtains  perfect  title,  his  seisin 
comes  at  once  to  his  grantee,  p.  222. 

Cited  and  principle  applied  in  Johnson  t.  Parcels,  48  Mo.  555, 
holding  that  where  land  warrant  had  issued  to  soldier,  but  patent 
was  not  issued  until  after  his  death,  patent  would  relate  back  to 
enlistment  and  widow  be  entitled  to  dower;  Garner  y.  Johnson, 
Peck  (Tenn.),  26,  holding  that  after-acquired  title  of  former  grantor 
inures  to  benefit  of  purchaser  at  execution  sale. 

Seisin.—  Of  two  persons  in  possession  of  land  at  the  same  time, 
he  who  has  better  title  is  deemed  to  have  seisin,  p.  223. 

Cited  and  principle  applied  in  McClung  v.  Ross,  5  Wheat  124,  5 
L.  50,  holding  that  mere  silent  possession,  unaccompanied  by  any 
act  amounting  to  ouster,  will  not  disseize  owner;  O.  &  G.  Smelting, 
etc.,  Co.  V.  Tabor,  13  Colo.  53,  16  Am.  St.  Rep.  194,  21  Pac.  929, 
holding  that  deed  to  land  carries  right  to  immediate  possession 
of  land  described,  and  parol  evidence  is  inadmissible  to  show  agree- 
ment that  possession  should  not  pass  until  price  paid;  Towle  v. 
Ayer,  8  N.  H.  59,  holding  that  in  order  to  give  party  right  to  elect 
to  consider  himself  disseized,  alleged  disseizor's  acts  must  be  such 
as  law  considers  adverse  to  true  owner;  Culver  v.  Rhodes,  87  N.  Y. 
354,  to  the  effect  that  possession  to  be  adverse  must  be  open  and 
notorious  and  under  claim  of  right;  Peeler  v.  Norris,  4  Yerg.  344, 
holding  possession  under  grant  during  pendency  of  caveat  by  party 
in  possession,  is  not  such  possession  as  will  form  bar  under  statute 
of  limitations;  Fancher  v.  De  Montegre,  1  Head,  42,  holding  that 
possession  of  father  cannot  be  adverse  to  children  in  whom  legal 
title  is  vested.  Cited  approvingly,  but  without  particular  application 
in  Kirk  v.  Smith,  9  Wheat  288,  6  L.  92;  Northrop  v.  Marquam,  16 
Or.  191,  18  Pac.  459;  Horton  v.  Crawford,  10  Tex.  388. 

Adverse  possession.— Actual  entry  upon  part,  under  color  of  title, 
gives  constructive  possession  to  whole  tract  to  which  title  extends, 
p.  223. 

Cited  and  principle  applied  in  Bradstreet  v.  Huntington,  5  Pet 
440,  8  L.  184,  as  to  possession  under  deed  executed  by  one  of  several 
tenants  in  common;  Peyton  v.  Stith,  5  Pet  493,  8  L.  203,  giving 
similar  effect  to  deed,  although  grantor  did  not  claim  under  title 
and  only  occupied  part  of  whole  tract  granted;  Sicard  v.  Davis, 
6  Pet  140,  8  L.  348,  as  to  possession  under  junior  patent,  there  being 
no  occupancy  under  senior  patent;  Ellicott  v.  Pearl,  10  Pet.  443,  9 
L.  488,  holding  that  entry  under  deed  gives  possession  to  all  unoccu- 


865  Barr  v.  Gratz-  4  Wheat.  213-225 

pled  land  described;  Clymer  v.  Dawkins,  3  How.  090,  11  L.  786,  as 
to  entry  by  tenant  in  common  under  deed  of  partition;  Deputron  v. 
Young,  134  U.  S.  255,  33  L.  930,  10  S.  Ct  545,  holding  tax  deed, 
although  void  on  its  face,  to  be  sufficient  color  of  title  to  support 
adverse  possession  to  land  described;  Barclay  y.  Plant,  50  Ala.  521, 
holding  that  where  husband  has  deeded  land  to  wife,  his  seisin  is 
referred  to  her  title,  and  the  land  Is  not  subject  to  execution  for 
his  debts;  Hicks  v.  Coleman,  25  Cal.  133,  85  Am.  Dec.  112,  holding 
right  thus  acquired  to  be  good  as  against  party  subsequently  enter- 
ing into  possession  of  another  part  under  mere  color  of  title;  Unger 
V.  Mooney,  63  Cal.  593,  49  Am.  Rep.  105,  ruling  similarly  as  to  entry 
under  deed  from  one  tenant  in  common,  others  not  being  In  actual 
possession;  Kendrick  v.  Latham,  25  Fla.  837,  6  So.  875,  as  to  entry 
under  sheriffs  deed;  Wiggins  v.  Halley,  11  Ind.  7,  as  to  entry  under 
tax  deed;  Cottle  v.  Sydnor,  10  Mo.  770,  as  to  entry  under  junior  title, 
holding  further  that  rule  applies  although  occupant  Ignorant  of 
extent  of  grant;  Whitehead  v.  Foley,  28  Tex.  283,  289,  as  to  entry 
under  government  survey;  Taylor  v.  Burnsldes,  1  Gratt  199,  as  to 
entry  under  junior  patent  Cited  approvingly,  but  without  particular 
application  of  the  rule,  in  Norris  v.  Haggin,  12  Sawy.  58,  28  Fed. 
283;  Owen  v.  Morton,  24  Cal.  377;  Stewart  v.  Stewart,  83  Wis.  371, 
35  Am.  St.  Rep.  71,  53  N.  W.  688. 

Distinguished  in  Kile  v.  Tubbs,  23  Cal.  437,  holding  rule  inappli- 
cable where  person  having  no  color  of  title  beyond  his  possession 
makes  conveyance  in  excess  of  it;  Bellis  v.  Bellls,  122  Mass.  417, 
where  adverse  possession  held  part  of  land  covered  by  deed,  under 
lease  from  legal  owner. 

Ajdverse  possession.—  Where  adverse  possession  is  not  under  color 
of  title,  disseisin  is  limited  to  bounds  of  actual  occupancy,  p.  224. 

Cited  and  principle  applied  in  Clarke's  Lessee  v.  Courtney,  5  Pet. 
855,  8  L.  153,  where  junior  patent  not  describing  land  by  metes  and 
bounds  held  to  extend  only  to  land  actually  occupied;  Trapnall  v. 
Burton,  24  Ark.  393,  holding  further  that  such  occupancy  may  be 
indicated  by  fencing;  Wilkins  v.  Pensacola  Coal  Co.,  36  Fla.  59,  18 
So.  26,  holding  disclaimer  of  tenant  ousts  landlord  to  extent  only  of 
land  held  under  lease;  Goewey  v.  Urig,  18  111.  241,  holding  that  two 
years'  possession  of  part  without  title  cannot  be  added  to  subsequent 
possession  under  color  of  title,  so  as  to  bar  legal  title  to  whole; 
Bonne  v.  Powers,  8  Mart  (La.)  (N.  S.),  461,  holding  deed  not  signed 
by  vendor  Insufficient  as  basis  for  claim  to  whole  of  tract  described; 
Cresap  y.  Hutson,  9  Gill,  277,  holding  that  such  adverse  possession 
must  be  indicated  by  an  inclosure;  Hoye  v.  Swan,  5  Md.  253,  hold- 
ing that  exclusive  possession  without  such  inclosure  will  not  bar 
legal  owner,  although  latter  never  had  actual  possession;  McDonald 
v.  Schneider,  27  Mo.  411,  holding  further  that  burden  is  upon  such 
adverse  occupant  to  show  extent  of  holding;  St  Louis  v.  Gorman, 
29  Mo.  603,  77  Am.  Dec.  591,  where  adverse  claim  was  to  part  of 
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city  common;  Miller  v.  Shaw,  7  Serg.  &  R.  137,  144,  as  to  entry 
under  sheriffs  deed,  not  describing  property;  Hole  v.  Rittenhouse, 
25  Pa.  St  493,  where  entry  was  under  unauthorized  junior  survey; 
Hughes  V.  Stevens,  36  Pa.  St  323,  holding  mere  entry  for  puri)ose  of 
cutting  timber  not  to  be  adverse  possession;  Poyas  v.  Wilkins,  12 
Rich.  L.  420,  holding  in  action  on  bond  for  purchase  of  land,  that 
obligor  cannot  defend  by  showing  that  possession  of  land  was 
claimed  by  third  person  under  deed  from  obligee,  when  such  deed 
did  not  In  fact  cover  disputed  portion;  Ballard  v.  Perry,  28  Tex. 
367,  where  constructive  possession  under  deed  held  to  be  ousted  to 
extent  of  actual  adverse  holding;  Ralph  v.  Bay  ley,  11  Vt  623,  holding 
that  such  possession  cannot  be  extended  by  construction  beyond 
limits  of  actual  occupancy  for  purpose  of  defeating  prior  construc- 
tive possession.  Cited  approvingly,  but  without  particular  applica- 
tion of  the  rule,  in  United  States  v.  Arredondo,  6  Pet  743,  8  L.  566; 
Mitchel  V.  United  States,  9  Pet  735,  9  L.  292;  Boone  v.  Childs,  10 
Pet  224,  9  L.  405;  Strother  v.  Lucas,  12  Pet  456,  9  L.  1155;  Tush- 
Ho-Yo-Hubby  v.  Barr,  45  Miss.  193;  Cruger  v.  Daniel,  McMull.  Eq. 
195;  Harris  v.  Bledsoe,  Peck  (Tenn.),  246,  collecting  and  discussing 
cases  on  general  subject. 

Miscellaneous  citations.— Cited  also  in  Bumham  v.  Webster,  1 
Wood.  &  M.  174,  F.  O.  2,179,  as  to  conclusiveness  of  judgments,  but 
not  In  point;  Warner  v.  Brinton,  29  Fed.  Cas.  235,  but  application 
doubtful;  Wyman  v.  Campbell,  6  Port  237,  31  Am.  Dec.  686,  on  point 
that  judgment  of  court  having  jurisdiction  is  not  impeachable  col- 
laterally; Dear  y.  Brannon,  4  Bush  (Ky.),  476,  but  clearly  not  in 
point;  Harmony  t.  Bingham,  12  N.  Y.  115;  62  Am.  Dec.  149,  but 
not  in  point 
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Contract.^  Offer  imposes  no  obligation  upon  maker  unless  ac- 
cepted according  to  its  terms,  p.  228. 

This  case  has  been  cited  and  its  ruling  applied  in  the  following 
cases:  Carr  v.  Duval,  14  Pet  82,  83,  10  L.  364,  denying  decree  for 
specific  performance,  where  acceptance  of  offer  to  sell  land  not 
definite;  Taylor  v.  Insurance  Co.,  9  How.  402,  13  L.  192,  asserting 
converse  of  rule  in  holding  offer  to  insure  binding  when  acceptance 
deposited  in  post;  Tilley  v.  County  of  Cook,  103  U.  S.  161,  26  L. 
377,  denying  right  of  plaintiff  to  maintain  assumpsit  in  absence  of 
proof  that  services  were  performed  at  instance  of  defendant;  Minne- 
apolis, etc.,  Ry.  Oo.  v.  Columbus  Rolling  Mills,  119  U.  S.  151,  30  L. 
377,  7  S.  Ct  169,  holding  offer  to  sell  goods  to  be  rejected  by  reply 
varying  its  terms;  Compania  Bilbaina  v.  Spanish-American,  etc.,  Co., 
146  U.  S.  497,  86  L.  1058,  13  S.  Ct  148,  holding  charter-party  void 
where  certain  clauses  not  in  accord  with  offer;  Snow  v.  Miles,  3 
Cliff.  613,  F.  C.  13,146,  holding  offer  to  deliver  goods  "sooner  or 
later"  not  rendered  binding  by  acceptance  stipulating  date;  In  re 
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Insurance  Co.,  22  Fed.  Ill,  holding  insurance  contract  not  complete 
until  accepted  by  insured,  hence  contract  governed  by  law  of  place 
where  accepted;  Paine  v.  Pacific  Mut.  Ins.  Co.,  51  Fed.  693,  10  U.  S. 
App.  256,  holding  death  of  applicant  for  insurance  before  acceptance 
revokes  offer,  although  application  approved  by  company  physician; 
Starr  v.  Galgate  Ship  Co.,  68  Fed.  241,  29  U.  S.  App.  599,  holding 
offer  of  charter  revoked  by  acceptance  modifying  terms;  Equitable 
Life  Assur.  Soc.  v.  McElroy,  83  Fed.  642,  49  U.  S.  App.  566,  holding 
acceptance  of  insurance  policy  on  condition  that  beneficiaries  be 
changed,  constitutes  new  offer,  and  Is  not  binding  on  company  until 
accepted;  Falls  v.  Gaither,  9  Port.  613,  holding  accordingly  that 
offer  to  sell  property  may  be  withdrawn  before  acceptance,  although 
notice  of  such  withdrawal  not  received  until  after  acceptance;  Glover 
V.  Robbins,  49  Ala.  221,  20  Am.  Rep.  273,  holding  alteration  of  note 
by  payee  and  principal  discharges  surety  from  liability;  Samuel  v. 
Cravens,  10  Ark.  393,  holding  that  where  debtor  discharged  in  in- 
solvency acknowledges  debt  and  offers  to  pay  when  able,  institution 
of  suit  by  creditor  Is  not  conclusive  evidence  of  acceptance  of  offer; 
Yore  V.  Bankers',  etc.,  Assn.,  88  Cal.  615,  26  Pac.  515,  holding  that 
policy  varying  from  application  is  not  binding  upon  Insurer  until 
accepted  by  insured;  Gordon  v.  Darnell,  5  Colo.  305,  holding  that 
entry  upon  land  cannot  be  considered  as  election  to  purchase^ 
under  bond  to  convey  upon  payment  of  price;  Ocean  Ins.  Co.  v. 
Carrington,  8  Conn.  362,  denying  right  of  company  to  recover  on 
premium  note  where  description  in  policy  of  property  insured  did 
not  accord  with  application;  Averill  v.  Hedge,  12  Conn.  435,  holding 
that  offer  to  sell  goods  is  revoked  by  unreasonable  delay  in  accept- 
ing; Hollingsworth  v.  Insurance  Co.,  45  Ga.  297,  12  Am.  Rep.  581, 
holding  that  insurance  company  reserving  right  to  cancel  policies, 
must  tender  unearned  premium  to  assured  before  it  can  be  relieved 
of  liability. 

BIsewhere  this  syllabus  holding  has  been  relied  upon  as  follows: 
Esmay  v.  Gorton,  18  IlL  487,  refusing  to  decree  specific  performance 
of  contract  to  sell  lands  where  tender  of  payment  not  made  as 
stipulated  in  offer;  Gradle  v.  Warner,  140  111.  133,  29  N.  E.  1120, 
holding  provision  in  lease  for  renewal  to  be  accepted  by  tender  by 
lessee  at  end  of  term  of  amount  stipulated;  Moore  v.  Pierson.  6  Iowa, 
293,  71  Am.  Dec.  414,  holding  offer  binding  when  acceptance  de- 
posited in  post,  and  decreeing  specific  performance  of  contract  to 
convey  land:  Hutcheson  v.  Blakeman,  3  Met  (Ky.)  81,  82,  holding 
offer  to  sell  slaves  revoked  by  acceptance  qualifying  terms;  disseot- 
Ing  opinion.  Canal  Co.  v.  Railroad  Co.,  4  Gill  &  J.  190,  195,  majority 
denying  right  of  State  to  revoke  grant  to  corporation;  Home  v. 
Niver,  168  Mass.  5,  46  N.  E.  393,  holding  that  where  offer  to  sell 
contemplates  acceptance  by  telegraph,  reply  by  mall  does  not  bind; 
Widner  v.  Telegraph  Co.,  51  Mich.  297,  holding  acceptance  of  receipt 
by  debtor  binds  him  as  to  its  terms;  De  Jonge  v.  Hunt,  103  Mich. 
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97,  61  N.  W.  342,  holding  offer  to  sell  land  to  be  revoked  by  accept- 
ance changing  place  of  payment;  Lanz  v.  McLaughlin,  14  Minn.  75, 
denying  decree  of  specific  performance,  where  offer  to  convey  land 
not  accepted  in  writing;  Langellier  v.  Shaefer,  36  Minn.  363,  31  N.  W. 
601,  denying  decree  of  specific  i)erformance  where  acceptance  of 
offer  to  convey  land  changed  place  for  delivery  of  deed;  Schields  v. 
Horbach,  30  Neb.  540,  46  N.  W.  630,  refusing  decree  where  accept- 
ance not  made  within  time  specified;  Potts  v.  Whitehead,  23  N.  J. 
Eg.  514,  holding  offer  to  sell  land  revoked  by  acceptance  changing 
mode  of  payment;  Gutting  v.  Dana,  25  N.  J.  Eq.  274,  holding  tender 
of  price  to  be  suflScient  acceptance  of  offer  to  assign  claims;  Mactier 
V.  Frith,  6  Wend.  119,  21  Am.  Dec.  271,  holding  further  that  when 
offer  to  sell  goods  is  not  limited  as  to  time,  it  is  presumed  to  remain 
open  until  expressly  revoked;  Gammeyer  v.  Ghurches,  2  Sandf.  Gh. 
244,  holding  offer  to  sell  land  revoked  by  acceptance  changing  mode 
of  payment;  Barrow,  etc..  Go.  v.  Railway  Co.,  134  N.  Y.  24,  31  N.  E. 
264,  holding  offer  to  transport  immigrants  revoked  by  change  in 
stipulated  number;  Sun  Pub.  Go.  v.  Minnesota,  etc..  Go.,  22  Or.  59. 
29  Pac.  8,  holding  that  offer  for  sale  of  goods  is  to  be  construed 
as  open  only  for  reasonable  time;  Patton  v.  Rucker,  29  Tex.  408, 
denying  decree  of  specific  performance  where  acceptance  of  offer  to 
convey  land  not  in  writing;  Haarstick  v.  Fox,  9  Utah,  123,  33  Pac. 
254,  holding  that  where  acceptance  is  unqualified,  offer  is  not  af- 
fected by  death  of  person  making  it;  Weaver  v.  Burr,  31  W.  Va. 
744,  751,  8  S.  E.  747,  751,  holding  that  in  proceedings  for  specific 
performance,  burden  of  proof  is  on  person  asserting  acceptance  to 
show  that  it  was  made  in  time;  Atlee  v.  Bartholomew,  69  Wis.  50, 
5  Am.  St  Rep.  108,  33  N.  W.  113,  holding  acceptance  made  after 
time  limited  not  good  unless  assented  to  by  person  making  offer. 
See  also  note,  32  Am.  Rep.  51,  discussing  general  subject  Gited 
also  in  Gheney  v.  Turnpike  Line,  59  Md.  565,  as  instance  where 
court  extracted  contract  from  correspondence  of  parties. 

Miscellaneous.— Gited  In  Downs  v.  Downs,  2  How.  (Miss.)  928, 
but  not  in  point 
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Evidence.— Query  whether  recovery  by  third  person  against 
grantee  of  land  was  prima  facie  evidence  of  paramount  title  in  such 
third  person,  in  action  on  covenant  by  grantee  against  grantor, 
p.  233. 

Gited  in  Salle  v.  Light,  4  Ala.  707,  39  Am.  Dec  319,  holding  Judg- 
ment against  vendee  of  personal  property  not  so  admissible  where 
vendor  had  no  notice  of  original  suit;  Rhode  v.  Green,  26  Ind.  88, 
holding  such  Judgment  inadmissible  in  absence  of  proof  of  notice  to 
vendor;  so  also  in  Fields  v.  Hunter,  8  Mo.  132,  to  same  effect  Re- 
ferred to  in  Randolph  v.  Meeks,  Mart  &  Y.  63,  as  having  left  ques- 
tion undecided.    Gited,  however,  to  contrary  effect  in  Knapp  v. 
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Marlboro,  34  Vt  241,  holding  that  where  covenantor  is  vouched  to 
defend  In  action  of  ejectment  by  third  person,  Judgment  in  such 
action  is  conclusive  in  a  subsequent  action  on  covenants. 

iidverse  possession  for  the  statutory  period  raises  a  conclusive 
bar  against  a  suit  by  any  other  claimant,  unless  he  was  within 
some  of  the  exceptions  or  disabilities  provided  by  the  statute,  p. 
234. 

Cited  and  rule  applied  in  Gross  v.  Disney,  95  Tenn.  597,  32  S.  W. 
633,  holding  that  disability  of  coverture  must  be  specially  averred 
in  ejectment  against  adverse  holder.  Cited  also  in  note,  81  Am. 
Dec.  726,  on  general  subject.    Cited  also  in  99  Am.  Dec.  77,  note. 

Miscellaneous  citations.— Cited  also  in  Daniels  v.  Railroad  Co., 

3  Wall.  255,  18  L.  225,  as  instance  where  Supreme  Court  took  Juris- 
diction of  certificate  of  division  presenting  points  of  law  embraced 
in  special  verdict 
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Jnry  trial.— Intention  to  waive,  may  be  presumed  from  conduct 
of  parties,  p.  243. 

Cited  and  rule  applied  in  Kearney  v.  Case,  12  Wall.  281,  20  L.  396, 
holding  that  parties  will  be  deemed  to  have  waived  Jury  trial  where 
they  were  in  court  and  made  no  demand;  United  States  v.  Rathbone, 
2  Paine,  579,  F.  C.  16,121,  holding,  however,  that  acts  amounting  to 
waiver  must  clearly  appear;  also  in  Mehlin  v.  Ice,  56  Fed.  20, 12  U.  S. 
App.  305,  applying  principle  in  holding  appearance  waives  objection 
to  Jurisdiction  of  court;  Russell  v.  Elliott,  2  Cal.  247,  holding  Jury 
trial  waived  by  filing  of  undertaking  to  obtain  injunction  under 
statute;  Flint,  etc.,  Co.  v.  Foster,  5  Ga.  213,  48  Am.  Dec.  265,  hold- 
ing that  where  party  has  failed  to  demand  Jury  trial  he  is  estopped 
from  saying  It  has  been  denied  him;  Commonwealth  v.  Dailey,  12 
Cush.  83,  refusing  new  trial  on  ground  that  verdict  rendered  by  only 
eleven  Jurors,  where  defendant  consented  to  withdrawal  of  one; 
Lewis  V.  Garrett  5  How.  (Miss.)  456,  457,  holding  Jury  trial  waived 
by  voluntary  submission  of  dispute  to  arbitrators;  Hapton  v.  Swan, 
50  Miss.  550,  holding  that  where  statute  provides  that  upon  motion 
for  summary  process  court  may  allow  Jury  trial,  failure  to  demand 
it  will  be  deemed  waiver.  See  also  note,  48  Am.  Dec.  192,  on 
general  subject 

Oonstitutional  law.—  Act  giving  corporation  summary  process  in 
nature  of  attachment  against  its  debtors  is  not  unconstitutional  as 
regards  those  persons  who  have  submitted  themselves  to  its  opera- 
tion, p.  243. 

This  rule  has  been  cited  and  the  principle  applied  in  Ogden  v. 
Saunders,  12  Wheat  298,  6  L.  635,  holding  contracts  executed  subse- 
quent to  passage  of  State  insolvent  law  to  be  made  with  reference 
to  such  law;  Bo  wen  v.  Blount  48  Ala.  674,  holding  that  statute 


4  Wheat.  235-246  Notes  on  U.  S.  Reports.  860 

cannot  subject  married  woman's  property  to  liability  upon  debts 
contracted  while  such  property  was  exempt;  Cairo,  etc.,  Ry.  Co.  v. 
Hecht,  29  Ark.  6G3,  where  provisions  of  charter  regulating  service 
of  process  on  corporation  held  to  be  repealed  by  general  enactment 
prescribing  manner  of  service  in  such  cases;  Blanchard  v.  Raines, 
20  Fla.  477,  479,  holding  valid  an  act  providing  for  summary  pro- 
ceeding by  warrant  of  distress,  where  act  provides  for  jury  trial 
upon  replevy  of  property  by  tenant;  Commissioners  v.  ^lorrison,  22 
Minn.  180,  sustaining  validity  of  act  denying  jury  trial  in  proceed- 
ings to  recover  taxes  wrongfully  collected,  except  on  issue  that  tax 
had  been  paid  or  that  property  was  exempt;  Caldwell  v.  Wilson, 
121  N.  C.  456,  28  S.  E.  557,  holding  right  to  jury  trial  waived  by 
acceptance  of  office  under  law  providing  for  removal  at  discretion  of 
governor;  New  York  Life  Ins.  Co.  v.  Best,  23  Ohio  St.  112,  holding 
that  where  foreign  corporation  has  waived  right  to  remove  cause 
to  Federal  courts  under  law  regulating  admission  of  such  corpora- 
tions, it  is  estopped  from  denying  validity  of  law;  Hays  v.  Bank, 
Mart  &  Y.  182,  holding  person  in  default  on  note  given  to  bank 
estopped  from  denying  constitutionality  of  clause  in  charter  pro- 
viding for  summary  process;  Pratt  v.  Donovan,  10  Wis.  383.  holding 
valid  a  law  providing  that  when  a  Judgment  is  obtained  against  a 
party  in  replevin  it  may  be  entered  also  as  against  the  surety  on  his 
bond;  Morse  v.  Insurance  Co.,  30  Wis.  502,  504,  11  Am.  Rep.  584,  586, 
holding   foreign   cori>oratlon   may   waive   right  to   remove   causes 
to  Federal  courts  in  consideration  of  its  admission  to  State  (but 
see  Insurance  Co.  v.  Morse,  20  Wall.  457,  22  L.  370);   Lewis   v. 
American  Savings,  etc.,  Assn.,  98  Wis.  227,  73  N.  W.  800.  holding 
foreign  corporation  may  waive  right  to  object  that  law  impairs 
obligation   of    contracts,    if    they    acquiesced    in    it    as    condition 
precedent  to  doing  business  in  State.    Approved  in  Bank  of  Columbia 
V.  Sweeney,  2  Cr.  C.  C.  706,  F.  C.  881,  holding,  however,  that  where 
execution  returned  unsatisfied,  If  defendant  disputes  debt,   court 
will  allow  issue  to  be  made  to  permit  defendant  to  plead  statute  of 
limitations.    Cited,  arguendo,  in  Williams  v.  State,  65  Ark.  174,  46 
S.  W.  191. 

Distinguished  in  dissenting  opinion,  Ogden  v.  Saunders,  12  Wheat. 
842,  6  L.  650,  majority  holding  State  insolvent  law  operative  as  to 
subsequent  contracts;  Insurance  Co.  v.  Morse,  20  Wall.  457,  22  L. 
370  (reprinted  In  13  Am.  Rep.  300),  holding  that  submission  to 
law  abridging  jurisdiction  of  United  States  courts  does  not  estop 
party  from  denying  constitutionality  of  such  law. 

Due  proceBS  of  law.—  The  "  law  of  the  land  "  is  that  law  which 
secures  the  individual  from  the  arbitrary  exercise  of  the  powers 
of  government,  unrestrained  by  the  established  principles  of  private 
rights  and  distributive  justice,  p.  244. 

The  definition  of  the  "  law  of  the  land,"  thus  stated  by  Mr.  Justice 
Johnson,  has  been  quoted  In  numerous  cases,  and  ranks  with  Web- 
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flter's  famous  definition  in  the  course  of  his  argument  in  the  Dart- 
mouth College  Case.  (See  note  to  4  Wheat  518,  4  L.  G29,  infra.) 
The  extent  to  which  it  has  been  applied  is  shown  in  the  following 
cases:  United  States  v.  Cruikshank,  d2  U.  S.  554,  23  L.  592,  holding 
void,  indictment  not  describing  offense,  which  would  warrant  con- 
viction; dissenting  opinion.  Beck  with  y.  Bean,  98  U.  S.  295,  25  L. 
135,  majority  holding  evidence  of  facts  upon  which  unwarranted 
arrest  made,  to  be  admissible  in  mitigation  of  damages  for  false 
Imprisonment;  Hurtado  v.  California,  110  U.  S.  527,  28  L.  236,  4 
8.  Ct  116,  holding  Indictment  by  grand  jury  not  necessary  for 
prosecution  by  State  for  murder;  Caldwell  v.  Texas,  137  U.  S.  698, 
34  L.  818,  11  S.  Ct  226,  holding  statute  prescribing  form  of  indict- 
ment not  void  as  repugnant  to  fourteenth  amendment;  Scott  v. 
McNeal,  154  U.  S.  45,  38  L.  901,  14  S.  Ct  1112;  holding  void,  Judg- 
ment of  Probate  Court  ordering  sale  of  property  of  living  person 
who  had  no  notice  of  proceedings;  Lavin  v.  Bank,  18  Katchf.  20, 
1  Fed.  658,  holding  void,  statute  providing  that  throe  years  unex- 
plained absence  from  State  rendered  absentee's  property  subject 
to  sale  by  Probate  Court;  In  re  Ziebold,  23  Fed.  792,  granting  habeas 
corpus  for  release  of  person  Imprisoned  under  State  law,  for  re- 
fusing to  testify  before  county  attorney;  Hoover  v.  McChesney,  81 
Fed.  481,  denying  right  of  postmaster-general  to  prohibit  use  of 
malls  by  person  known  to  have  been  guilty  of  sending  prohibited 
matter;  Nashville,  etc.,  Ry.  Co.  v.  Taylor,  86  Fed.  184,  holding  void 
tax  levy  discriminating  between  corporations;  Houston  v.  Deloach, 
43  Ala.  370,  94  Am.  Dec.  G91,  holding  void,  act  empowering  guardians 
to  Invest  money  of  wards  in  Confederate  currency  and  bonds;  Ex 
parte  Reardon,  9  Ark.  452,  holding  valid  a  statute  giving  forfeited 
delivery  bonds  the  force  and  effect  of  Judgments  upon  which  execu- 
tion may  issue;  Kalloch  v.  Superior  Court,  56  Cal.  241,  dismissing 
information  where  prisoner  committed  upon  oral  testimony  of  wit- 
nesses which  had  not  been  reduced  to  writing;  In  re  Lowrle,  8  Colo. 
513,  54  Am.  Rep.  569,  9  Pac.  498,  holding  unconstitutional  a  statute 
prohibiting  indictments  by  grand  Jury,  and  providing  for  prosecu- 
tion on  information  only;  Denver,  etc.,  Ry.  Co.  v.  Outcalt  2  Colo. 
App.  400,  31  Pac.  178,  holding  void  statute  fixing  upon  railroad  com- 
panies an  absolute  liability  for  all  stock  killed  or  injured,  an  I  pro- 
viding for  recovery  in  double  the  value  of  such  animals;  Wilson 
v.  Railroad  Co.,  5  Del.  Ch.  544,  refusing  Injunction  to  restrain  State 
from  taking  property  by  virtue  of  right  of  eminent  domain;  Ritchie 
T.  People,  155  111.  108,  46  Am.  St  Rep.  323,  40  N.  B.  457,  holding 
void  a  statute  prohibiting  women  from  working  more  than  eight 
hours  a  day. 

Other  citing  cases  rely  upon  the  syllabus  definition  as  follows: 
Mason  v.  Messenger,  17  Iowa,  267,  holding  constitutional  an  act 
providing  for  partition  of  lands  upon  service  of  notice  by  publica- 
tion; Foule  V.  Mann,  53  Iowa,  43,  3  N.  W.  815.  holding  void  an  act 
prohibiting  owner  of  property  wrongfully  levied  upon  from  main- 
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taining  action  for  recovery  of  property  taken,  and  confining  him 
to  action  upon  Indemnity  bond;  Louisville  v.  Cochran,  82  Ky.  22, 
denying  validity  of  act  limiting  defenses  in  actions  to  recover  un- 
paid taxes  due  city;  In  re  Ross,  38  La.  Ann.  524,  refusing  habeas 
corpus  for  release  of  person  held  under  statute  relative  to  confine- 
ment of  Insane  persons;  Opinion  of  Justices,  58  Me.  595,  to  the  effect 
that  taxation  for  purpose  of  subsidizing  corporations  is  void;  Allen 
V.  Jay,  60  Me.  138,  11  Am.  Rep.  196,  granting  Injunction  to  restrain 
town  from  making  loan  to  corporation;  Eames  v.  Savage,  77  Me. 
221,  52  Am.  Rep.  756,  holding  valid  a  statute  authorizing  execution 
upon  Judgments  against  towns  to  be  levied  against  property  of 
Inhabitants;  dissenting  opinion,  Parsons  v.  Russell,  11  Mich.  132, 
majority  holding  void  act  providing  that  vessel  may  be  seized  and 
sold  upon  mere  assertion  of  demand  against  her;  Welmer  v.  Bun- 
bury,  30  Mich.  214,  holding  valid  a  law  providing  for  summary 
process  against  delinquent  tax  collectors;  State  v.  Board  of  Medical 
Examiners,  34  Minn.  389,  26  N.  W.  124,  sustaining  power  of  State 
to  authorize  board  of  examiners  to  refuse  licenses  to  physicians 
guilty  of  "  unprofessional  conduct; "  GriflOin  v.  Mixon,  38  Miss.  444, 
denying  validity  of  act  providing  for  absolute  forfeiture  of  land  to 
State  on  failure  of  owner  to  pay  taxes  due  thereon;  State  v.  Loomls, 
115  Mo.  313,  22  S.  W.  351,  holding  act  prohibiting  mining  corpora- 
tions from  issuing  checks  to  laborers  in  payment  of  wages  to  be 
"class  legislation"  and  void;  Hinds  v.  Wilcox,  55  Pac.  358,  denying 
retroactive  operation  of  inheritance  tax  law;  Atchison,  etc.,  R.  R. 
Co.  V.  Baty,  6  Neb.  43,  29  Am.  Rep.  359,  holding  void  act  giving 
damages  in  double  the  value  to  owner  of  stock  killed  upon  right 
of  way;  Low  v.  Rees,  etc.,  Co.,  41  Neb.  144,  43  Am.  St  Rep.  682,  59 
N.  W.  367,  denying  constitutionality  of  "  eight  hour  law; "  Addoms 
V.  Marx,  50  N.  J.  L.  256,  12  Atl.  911,  holding  statute  authorizing 
suit  against  husband  on  debt  arising  from  contract  of  wife,  void  in 
its  application  to  antecedent  marriages;  State  v.  Staten,  6  Cold.  245, 
denying  validity  of  act  empowering  governor  to  declare  registration 
of  electors  void;  White's  Creek,  etc.,  Co.  v.  Marshall,  2  Baxt  125, 
granting  injunction  to  restrain  county  commissioners  from  opening 
turnpike  road  to  public;  McFadden  v.  Longham,  58  Tex.  585,  declar- 
ing void  a  statute  authorizing  ex  parte  proceedings  to  collect  rent 
due  from  State  lands;  Chambers  v.  Gilbert,  42  S.  W.  631,  holding 
valid  a  law  providing  for  summary  appraisal  and  destruction  of 
horses  affected  with  glanders;  Jenkins  v.  Ballantyne,  8  Utah,  249, 
30  Pac.  761,  providing  for  destruction  of  impounded  dogs;  Peerce  v. 
KitzmlUer,  19  W.  Va.  578,  holding  Judgment  recovered  to  be  prop- 
erty, and  act  authorizing  setting  It  aside  upon  affidavits,  void; 
State  V.  Newman,  96  Wis.  273,  71  N.  W.  443,  holding  that  person 
arrested  upon  warrant  not  naming  him,  and  making  no  direct 
charge  against  him,  cannot  be  held  under  such  warrant  alone, 
pending  adjournment  of  cause  for  trial.  See  also  note,  24  Am.  Dec. 
539,  on  general  subject 
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Distinguished  in  Speer  v.  Mayor,  85  Ga.  67,  11  S.  B.  808,  holding 
yalid  an  act  providing  for  summary  process  to  collect  assessments 
for  street  improvements,  where  act  providing  for  hearing  in  case 
of  dispute;  Jenkins  v.  Ballantyne,  8  Utah,  249,  30  Pac.  761,  holding 
valid  a  law  providing  for  impounding  and  killing  of  dogs  found  at 
large  contrary  to  license  law. 

Bemedies.— Law  changing  method  of  administering  remedy  pro- 
vided In  corporate  charter,  is  not  void  as  impairing  such  charter, 
p.  245. 

Cited  and  principle  applied  in  United  States  v.  Railroad  Co.,  98 
U.  S.  605,  25  L.  151,  holding  valid,  a  statute  providing  specific  mode 
of  procedure  against  corporation  to  replace  common-law  mode; 
Bx  parte  North-Bast,  etc.,  By.  Co.,  37  Ala.  680,  holding  act 
providing  for  stay  of  executions,  applicable  to  summary  proceed- 
ings granted  in  corporate  charter;  Carey  v.  Giles,  9  Ga.  258,  holding 
valid  an  act  providing  for  appointment  of  receiver  to  take  charge 
of  affairs  of  bank,  and  conduct  its  suits;  Howard  v.  Insurance 
Co.,  13  B.  Mon.  285,  286,  holding  valid  an  act  changing  jurisdiction 
for  enforcement  of  contracts  against  corporations;  Ex  parte 
Burton,  3  Gill,  9,  sustaining  constitutionality  of  act  requiring  mort- 
gages held  by  banks  to  be  stamped;  Commercial  Bank  v.  Rodney, 
4  Smedes  &  M.  495,  500,  holding  valid  an  act  providing  for  filing 
information  against  banks  for  violation  of  charter;  Templeton 
V.  Kraner,  24  Ohio  St  563,  as  to  act  changing  procedure  in  actions 
upon  covenants;  In  re  Penniman,  11  R.  I.  339,  347,  350,  sustaining 
validity  of  act  repealing  clause  in  corporate  charter  providing 
that  corporation  may  have  execution  against  body  of  debtor; 
dissenting  opinion,  Bank  v.  McVeigh,  20  Gratt.  481,  majority  hold- 
ing void,  a  law  authorizing  payment  of  debts  in  Confederate 
currency.  Approved  in  State  v.  Dews.  Charlt  (Ga.)  420,  and 
McLaren  v.  Pennington,  1  Paige  Oh.  108,  discussing  general  sub- 
ject 

4  Wheat  24e-255,  4  L.  562.    UNITED  STATES  v.  BICE. 

War.— By  conquest  and  occupation  of  portion  of  United  States 
territory,  by  public  enemy,  that  portion  is  to  be  deemed  a  foreign 
country,  so  far  as  respects  revenue  laws,  p.  254. 

This  rule  has  been  applied  in  the  following  citing  cases: 
Thorlngton  v.  Smith,  8  Wall.  10,  19  L.  363,  applying  principle 
in  holding  contract  for  payment  of  Confederate  notes,  made  be- 
tween residents  of  Confederate  States,  enforceable  in  United  States 
courts;  The  Grapeshot,  9  Wall.  133,  19  U  653,  holding  that  con- 
gress had  authority  to  establish  courts  In  Mexican  territory  in 
temporary  occupation  of  United  States,  and,  upon  withdrawal,  to 
transfer  cases  pending,  to  Federal  courts;  United  States  v.  Iluck- 
abee,  16  Wall.  434,  21  L.  464,  holding  that  land  sold  to  Confederate 
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States,  and  captured  by  United  States,  became  permanent  prop- 
erty of  latter  at  close  of  war  and  could  be  sold  without  further 
proceedings;  Coleman  v.  Tennessee,  07  U.  8.  536,  24  L.  1129, 
sustaining  validity  of  proceedings  of  uiilitary  courts  established 
in  insurrectionary  States;  Underbill  v.  Hernandez,  168  U,  S.  253, 
42  L.  457,  18  S.  Ct.  84,  applying  principle  in  refusing  to  entertain 
suit  by  American  citizen  against  military  officer  for  acts  done 
while  such  officer  was  leader  of  revolutionary  government,  later 
recognized  by  United  States;  The  Hiawatha,  Blatchf.  Pr.  11,  F.  C. 
6,451,  holding  that  during  a  state  of  actual  war,  the  president  could 
consider  the  inhabitants  of  the  insurrectionary  States  as  public 
enemies  and  proclaim  a  blockade  of  their  ports;  The  ParkhiU,  18 
Fed.  Cas.  1188,  sustaining  validity  of  proceedings  in  United  States 
courts  established  in  rebel  territory;  so  also  in  United  States  v. 
Reiter,  27  Fed.  Cas.  773,  779;  dissenting  opinion.  Miller  v.  Gould, 
38  Qa.  477,  concurring  with  majority  upon  point  that  Confederate 
currency  constituted  good  consideration  for  transactions  between 
adherents  of  that  government;  Snodgrass  v.  Adams,  26  La.  Ann. 
236,  denying  right  of  owner  to  recover  goods  seized  and  sold  during 
rebellion  by  Confederate  revenue  officer;  Lay  v.  O'Neil,  29  Iju 
Ann.  727,  holding  valid,  acts  of  executor  authorized  by  laws  of 
de  facto  Confederate  government;  Sharkey  v.  Bankston,  30  I^a.  Ann. 
(pt  2)  893,  holding  that  judgment  rendered  against  a  party  in  suit 
for  recovery  of  land  in  Confederate  court,  may  be  pleaded  as  res 
adjudicata  in  subsequent  action  by  heirs;  Scott  v.  Blllgerry,  40  Miss. 
133,  sustaining  power  of  president  to  establish  provisional  govern- 
ment and  courts  in  conquered  territory:  Hill  v.  Boyland,  40  Miss. 
630,  holding  valid  decisions  of  courts  of  Confederate  States  not  in 
conflict  with  United  States  laws;  Hubbard  v.  Express  Co.,  10  R. 
I.  253,  254,  denying  right  of  shipper  to  recover  goods  seized  and 
Bold  by  revenue  officers  of  Confederate  States;  Rutledge  v.  Fogg, 
8  Cold.  560,  91  Am.  Dec.  303,  sustaining  power  of  military  governor 
to  collect  taxes  for  municipal  purposes;  Hefferman  v.  Porter,  6 
Cold.  396,  98  Am  Dec.  462,  holding  act  of  military  governor  in 
changing  proceedings  in  municipal  courts  to  be  valid  exercise  of 
power;  Dillard  v.  Alexander,  9  Heisk.  725,  holding  valid,  contracts 
executed  under  authority  of  Confederate  government;  Ti-evino  v. 
Fernandez,  13  Tex.  663,  holding  valid,  acts  done  under  authority 
of  Mexican  government  while  part  of  Texas  territory  was  de  faclo 
under  its  control,  although  such  acts  were  done  subsequent  to 
declaration  of  boundary  by  Republic  of  Texas;  Lewis  v.  Hearne, 
34  Tex.  384,  holding  Judgment  of  court  of  insurrectionary  State 
valid  although  not  stamped  as  required  by  United  States  revenue 
laws;  Grant  v.  Chambers,  34  Tex.  585,  587,  and  Daniel  v.  Hutche- 
Bon,  86  Tex.  62,  22  S.  W.  937,  sustaining  validity  of  Judgmeutg 
rendered  by  military  courts  under  *' Reconstruction  Acts;"  Bill- 
gerry  v.  Branch.  19  Gratt  408»  100  Am.  Dec.  687,  holding  void. 
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contract  made  between  citizens  of  Virginia  and  citizen  of  New 
Orleans,  while  latter  place  in  possession  of  United  States  fo^es. 

Cited  approvingly,  but  without  particular  application  of  the 
rule  to  the  point  at  issue  in  United  States  t.  Wong  Kim  Ark,  169 
U.  S.  083.  42  I..  9a*^,  18  S.  Ct  470;  United  States  v.  Cement,  27  Fed. 
Cas.  2M;  Hawkins  v.  Fllkins.  24  Ark.  306;  Penny ^it  v.  Foote,  27 
Ohio  St.  623,  22  Am.   Rep.  355. 

Distinguished  in  Hanauer  v.  Woodruff,  15  Wall.  446,  21  L.  227, 
denying  validity  of  Confederate  bonds  as  consideration  for  prom- 
issory nota  although  note  executed  in  insurrectionary  State;  dl.s- 
senting  opinion,  Dow  v.  Johnson,  100  U.  S.  183,  25  L.  641,  majority 
holding  that  military  officer,  serving  in  enemy's  country,  is  not 
liable  to  courts  of  that  country  for  injuries  resulting  from  his 
military  acts;  United  States  v.  Stark,  27  Fed.  Cas.  1295,  holding  that 
mere  possession  of  territory  by  Insurrectionary  States  did  not  sus- 
pend  United  States  revenue  laws;  Hill  v.  Krwin,  44  Ala.  667,  holding 
that  de  facto  character  of  Confederate  government,  did  not  render 
legal  its  issue  of  currency  so  as  to  make  such  currency  good  con- 
sideration for  a  deed;  Yost  v.  Stout,  4  Cold.  210,  holding  order  of 
Confederate  officer  to  be  no  protection  to  inferior  officer  committing 
tr(;8pass. 

War.— Goods  imported  into  a  country  in  temporary  possession 
of  public  enemy  are  subject  only  to  such  duties  as  conqueror  may 
iinpuso,  p.  25-1. 

War.—  Subsequent  evacuation  of  conquered  territory  by  enemy 
and  resumption  of  authority  by  United  States,  cannot  change 
the  fbaracter  of  past  acts,  p.  254. 

Cited  and  principle  applied  in  Coleman  v.  Tennessee,  97  U.  S. 
536,  24  L.  1129,  denying  jurisdiction  of  State  court  to  punish  for 
offense  committed  while  State  was  under  control  of  Federal  mili- 
tary court;  Ford  v.  Surget,  97  U.  S.  612,  617,  24  L.  1024,  1025, 
holding  that  person  who  had  committed  an  act  of  war  in  destroying 
property  under  authority  of  Confederate  government  was  not  liable 
to  action  in  Federal  courts;  Baldy  v.  Hunter,  171  U.  S.  393,  18  S. 
Ct.  891,  holding  transactions  between  persons  domiciled  in  territory 
controlled  by  Confederate  States,  valid  after  reconstruction;  The 
Amy  Warwick,  2  Sprague,  148,  F.  C.  342,  holding  void  a  seizure 
of  a  vessel  made  after  conclusion  of  peace;  Watson  v.  Stone,  40 
Ala.  460,  91  Am.  Dec.  488,  holding  valid  the  act  of  a  guardian  In 
Investing  property  of  ward  in  Confederate  bonds,  under  authority 
of  de  facto  Confederate  government. 

Distinguished  in  State  v.  Bell,  Phill.  (N.  C.)  88,  holding  constitu- 
tional  a  retrospective  law  taxing  business  of  citizens  for  whole  year 
during  which  law  was  passed. 

Miscellaneous.—  Cited  also  in  Turner  v.  Turner,  44  Ala.  450,  but 
application  doubtful. 
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4  Wheat.  255-297,  4  L.  564,  BROWN  v.  OILMAN. 

Liability  of  stockholders.— Certificate  holders  in  land  associa- 
tion hold  shares  under  company  itself  as  part  of  capital  stoclc, 
and  Are  not  individually  liable,  for  defect  in  original  title,  to  as- 
signees of  such  certificates,  p.  280. 

Cited  in  Brown  v.  Jackson,  7  Wheat  237,  239,  245,  5  L.  443, 
444,  445,  applying  rule  in  holding  company  liable  for  failure  of 
title  to  interest  conveyed  by  assignment  of  certificate;  Butterfield 
V.  Beardsley,  28  Mich.  421,  ruling  similai'ly  in  case  of  unincor- 
porated joint-stock  association,  articles  of  which  provide  that 
ownership  of  certificate  should  carry  undivided  interest. 

Lien  of  vendor.— Acceptance  of  collateral  security  for  purchase 
price  waives,  p.  291. 

Rule  applied  in  the  following  citing  cases:  The  Ann  C.  Pratt, 
1  Curt.  351,  F.  C.  409,  holding  that  where  bottomry  bond  is 
void  holder  cannot  resort  to  Hen  as  security  for  money  loaned; 
Rice  V.  Rice,  36  Fed.  Rep.  861,  862,  holding  lien  waived  by  accept- 
ance of  note  indorsed  by  third  party;  so  also  in  Foster  v.  Trustees, 
3  Ala.  306,  holding  further  that  surety  acquires  no  lien  by  payment 
of  price  so  secured;  Brown  v.  Moirison,  5  Ark.  222,  holding  mechan- 
ic's lien  waived  by  acceptance  of  personal  note  with  collateral 
security;  dissenting  opinion,  Sheppard  v.  Thomas,  26  Ark.  646, 
majority  holding  that  burden  is  on  vendee,  to  show  intention  of 
vendor  to  waive  lien;  Hunt  v.  Waterman,  12  Cal.  305,  where  ac- 
ceptunco  of  mortgage  security  held  to  operate  as  waiver;  Bnidford 
V.  Marvin,  2  Fla.  472,  holding,  however,  that  mere  acceptance  of 
notes  indorsed  by  third  person  is  only  prima  facie  evidence  of 
waiver;  Conover  v.  Warren,  1  Oilm.  501,  41  Am.  Dec.  197,  holding 
lien  waived  by  acceptance  of  promissory  notes  of  third  person 
indorsed  by  vendee;  Hawes  v.  Challle,  129  Ind.  438,  28  N.  B.  849, 
holding  that  lieu  cannot  exist  in  favor  of  administrator  where 
order  of  sale  required  taking  of  collateral  security,  and  report 
Indicatttd  compliance;  Kendrlck  v.  Eggleston,  50  Iowa,  130,  41 
Am.  Rep.  91,  8  N.  W.  787,  applying  rule  although  note  so  taken 
proved  worthless;  dissenting  opinion,  Eubank  v.  Poston.  5  T.  B. 
Mon.  299,  300,  301,  302,  307,  majority  holding  Hen  not  waived 
by  acceptance  of  personal  note  of  vendee;  Hummer  v.  Schott, 
21  Md.  311,  holding  lien  not  waived  by  acceptance  of  vendee's 
note  Indorsed  by  third  person;  McGonigal  v.  Plummer,  30  Md. 
429,  where  acceptance  of  bond  held  to  operate  as  waiver; 
in  Carrico  v.  Bank,  33  Md.  243;  to  same  elfect  Ahrend  v. 
Odlorne,  118  Mass.  266,  267,  19  Am.  Rep.  453,  454,  whei'e 
vendor  by  absolute  deed  held  to  have  no  lien  for  unpaid  pur- 
chase money  under  Massachusetts  law,  in  absence  of  express 
agreement;  Selby  v.  Stanley,  4  Minn.  74,  as  to  acceptance  of  mort- 
gage; Glower  t.  RawUngs,  9  Smedes  &  M.  127,  47  Am.  Dec.  109, 
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holding  lien  waived  by  acceptance  of  bond;  Jobnson  v.  Sugg,  13 
Bmedes  &  M.  347;  Sullivan  v.  Ferguson,  40  Mo.  90,  as  to  accept- 
ance of  vendee's  note  indorsed  by  third  person;  Partridge  v.  Logan, 
8  Mo.  App.  515,  and  Blomstrom  v.  Dux,  175  111.  441,  51  N.  H.  757, 
holding  that  acceptance  of  mortgage  on  land  sold  waives  implied 
lien;  Dudley  v.  Dickson,  14  N.  J.  Eq.  253,  applying  rule,  although 
security  taken  was  not  of  third  person  interested  In  purchase; 
Bailey  v.  Adams,  14  Wend.  203,  holding  meclianlc's  lien  waived  by 
agreement  to  look  to  personal  credit  of  debtor;  Fish  v.  Rowland, 
1  Paige  Ch.  30.  as  to  acceptance  of  vendee's  note  indorsed  by  third 
person;  likewise  in  Williams  v.  Roberts,  5  Ohio,  41,  and  Pease  v. 
Kelly,  3  Or.  419;  Kauffelt  v.  Bower,  7  Serg.  &  R.  83,  87,  10  Am. 
Dec.  439,  442,  holding  vendor  acceptii^  bond  is  not  entitled  to 
lien  as  against  subsequent  judgment  creditors  of  vendee;  White 
V.  Dougherty,  1  Mart.  &  Y.  323,  17  Am.  Dec.  808,  as  to  acceptance 
of  mortgage  upon  other  land;  Marshall  v.  Christmas,  3  Humph.  018, 
89  Am.  Dec.  201,  where  vendor  accepted  note  of  vendee  secured  by 
third  person;  Blair  v.  Thompson,  11  Gratt  443,  and  McCandUsh 
▼.  Keene,  13  Gratt  624,  holding  lien  waived  by  acceptance  of  deed 
of  trust  upon  land  conveyed. 

Cited  approvingly,  but  without  particular  application  of  the  rule 
to  the  point  at  issue,  in  the  following  cases:  Whatley  v.  Central 
Trust  Co^  76  Fed.  79,  43  U.  S.  App.  643;  Hall  v.  Click.  5  AJa. 
364,  89  Am.  Dec.  328;  Houston  v.  Stanton,  11  Ala.  425;  Shall  v.. 
Biscoe,  18  Ark.  158;  Tunnell  v.  Jefferson,  5  Harr.  214;  Moreton  r. 
Harrison,  1  Bland  Ch.  498;  Briggs  v.  Hill,  6  How.  (Miss.)  369,  88 
Am.  Dec.  445;  Servis  v.  Beatty,  32  Miss.  80;  Moore  v.  Holcombe, 
3  T^igh  (Va.),  600,  24  Aw.  Dec.  685. 

Distinguished  in  In  re  Perdue,  2  Bank.  Reg.  183  (67),  19  Fed. 
Oas.  220,  holding  lien  not  waived  by  acceptance  of  promissory 
notes  of  vendee,  subsequently  adjudged  bankrupt;  Butts  v.  Cuth- 
bertson,  C  Ga.  170,  holding  statutory  mechanic's  lien  not  waived 
by  acceptance  of  personal  note  of  debtor;  Lagow  v.  BadoUett,  1 
Blackf.  419,  12  Am.  Dec.  260,  where  deed  expressly  provided  that 
title  should  remain  in  vendor  until  price  paid;  Delassus  v.  Poston, 
19  Mo.  429,  and  Adams  v.  Buchanan,  49  Mo.  67,  as  to  acceptance 
of  personal  note  of  vendee;  Boos  v.  Ewing,  17  Ohio,  521,  49  Am. 
Dec.  480,  holding  that  acceptance  of  mortgage  upon  land  sold  Is 
merely  evidence  of  intention  to  preserve  prior  equitable  lien; 
Eskridge  v.  McClure,  2  Yerg.  87,  holding  lien  not  waived  by  ac-' 
ceptance  of  personal  bond  of  vendee;  also  In  Ross  v.  ^Vhit8on,  6 
Yerg.  52,  where  acceptance  was  of  personal  note  of  vendee; 
Renick  v.  Ludlngton,  16  W.  Va.  395,  holding  attorney's  lien  upoti 
Judgment  not  waived  by  acceptance  of  personal  bond  of  client- 
De  Forest  v.'  Holum,  38  Wis.  524,  holding  Uen  not  wuived  by  accept- 
ance of  mortgage  upon  land  conveyed. 
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Lien  of  vendor.— An  express  contract,  that  the  lien  shall  be 
retained  to  a  specified  extent,  Is  equivalent  to  a  waiver  of  lien  to 
any  greater  extent,  p.  291. 

Cited  and  nile  applied  in  Phllllpps  v.  Saunderson,  1  Smedes  &  M. 
Ch.  465,  holding  that  where  contract  provided  for  lien  to  secare 
payment  of  installments,  vendor  could  not  assert  lien  for  unpaid 
portion,  agreed  to  be  paid  In  cash;  Myers  v.  Estell,  48  Miss.  410, 
412,  where  vendor  took  lien  upon  two- thirds  of  lands  sold  to  secure 
balance  due;  Orrlck  v.  Durham,  79  Mo.  177,  holding  acceptance 
of  mortgage  as  security  for  portion  of  purchase  price  waives  lien 
as  to  remainder;  likewise  as  in  Palmer  v.  Deslauriers,  19  R.  I.  505, 
34  Atl.  1106,  cited  approvingly,  but  without  particular  application 
of  the  rule,  in  The  Brig  Ann  C.  Pratt.  1  Curt  351,  F.  C.  409. 

Miscellaneous  citations.— Erroneously  cited  In  Piatt  v.  Oliver, 
1  McLean,  301,  F.  C.  11.114,  and  McCormlck  v.  Rusch,  15  Iowa,  136. 
Cited  also  in  Eubank  v.  Poston,  5  T.  B.  Mon.  291,  on  point  that 
purchaser  with  notice  of  lien  takes  subject  thereto;  so  also  In 
Christopher  v.  Christopher,  64  Md.  587,  3  Atl.  29a 

4  Wheat.  298r-311,  4  L.  574,  THE  ESTRELLA. 

Foreign  laws  —  Evidence.— Seaf  of  new  government,  not  recog- 
nized by  United  States,  cannot  prove  Itself,  p.  303. 

Cited  In  Stanglein  v.  State,  17  Ohio  St.  463,  asserting  converse 
of  rule  in  holding  that  seal  of  recognized  government  proves  itself. 
See  note,  89  Am.  Dec.  686,  on  general  subject  of  foreign  seals. 

Prize  —  Evidence.— Where  privateer  is  lost  subsequent  to  mail- 
ing capture,  previous  existence  of  commission  on  board  may  be 
proved   by   parol   evidence,   p.   304. 

Cited  as  instance  where  such  proof  was  allowed,  in  The  Bark 
Vivid,  4  Puu.  325.  F.  C.  16,978,  discussing  generally  subject  of 
evidence  In   admiralty   courts. 

Prize.— Where  restitution  of  captured  property  is  claimed  on 
ground  that  capturing  force  was  augmented  by  enlistment  of 
men  in  United  States,  in  violation  of  neutrality,  burden  of  proof  is 
upon  claimant  to   show   such  violation,   p.   307. 

Prize.—  Right  of  adjudication  on  questions  of  prize  belongs  ex- 
clusively to  courts  of  captors'  country,  p.  308. 

Cited  and  rule  applied  In  Nuestra  Senora  de  la  Carldad,  4  Wheat 
502,  4  L.  625,  refusing  to  decree  restitution  of  Spanish  vessel 
captured  by  insurgents. 

Prize.- United  States  courts  will  decree  restitution  of  vessel 
captured  in  violation  of  neutrality,  p.  309. 

Cited  and  principle  applied  In  The  Three  Friends,  166  U.  SI  57^ 
41  L.  916,  17  S.  Ct.  5(X),  where  capturing  vessel  fits  out  in  United 
States  to  support  insurgent  power. 
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Miscellaneous  citations.— Erroneously  cited  In  Glfford  v.  Liv- 
ingston, 2  Den.  400,  and  Rohrbacher  v.  Jackson,  51  Miss.  752. 

4  Wheat  311-315.  4  L.  578,  MILLER  v.  NICHOLLS. 

Jurisdiction  of  Federal  courts  —  Appellate.— It  Is  sufficient  to 
give  Federal  court  jurisdiction  of  writ  of  error  to  State  court,  If 
record  show  that  an  act  of  congress  was  applicable  to  case,  p. 
315. 

This  rule  has  been  applied  In  Wlllson  v.  Blackbird,  etc.,  Marsh 
Co.,  2  Pet.  251,  7  L.  414,  where  State  court  has  asserted  right  of 
State  to  regulate  commerce  in  absence  of  legislation  by  congress; 
Satterlee  v.  Matthewson,  2  Pet.  409,  7  L.  4t58,  where  It  appeared 
from   record   that   State   court  had  passed   upon   question   as   to 
whether  law  making  valid  void  contracts  was  repugnant  to  Fed- 
eral Constitution;  Harris  v.  Dennle,  3  Pet.  302,  7  L.  687,  where  ques- 
tion as  to  lien  of  United  States  was  presented  in  special  verdict 
In  State  court;  Craig  v.  Missouri,  4  Pet.  429,  7  L.  910,  ruling  simi- 
larly where  record  of  agreed  case  raised  question  as  to  what  consti- 
tuted "  bills  of  credit,"  Fisher's  Lessee  v.  Cockerell,  5  Pet  257,  8  L. 
117,  holding,  however,  that  certificate  of  clerk  that  document  vias 
read  at  trial  Is  not  sufficient  to  make  document  part  of  record; 
Davis  V.  Packard,  6  Pet  48,  8  L.  315,  where  record  showed  plain- 
tiff to  be  a  foreign  consul;  likewise  in  Beaston  v.  Bank,  12  Pet 
134,  9  L.  1029,  where  it  appeared  from   record   that  action   was. 
maintainable   originally   In    Federal   courts   by   reason   of   diverse 
citizenship;  United  States  v.  Ellason,  16  Pet  301,  10  L.  972,  ruling 
similarly  where  Jurisdictional  fact  appeared  upon  record  of  agreed 
case;  dissenting  opinion,  Gill  v.   Oliver,   11  How.  549,   13  L.  808, 
majority  denying  Jurisdiction,  although  record  showed  that  party 
relied  upon  rights  under  treaty;  Neilson  v.  Lagow,  12  How.  109,  13 
Ij.   914,  as  to  question  involving  title  of   United   States   to   land; 
McOullough  V.  Virginia,  172  U.  S.  118,  where  decision  of  State  court 
was  against  party  claiming  protection  of  constitutional  prohibition 
against  Impairing  obligation  of  contracts.    Cited  also  in  Derby  v. 
Jacques,  1  Cliff.  433.  F.  C.  3,817,  as  instance  where  Federal  court 
allowed  writ  of  error  to  decision  of  State  court  upon  agreed  state 
of  facts. 

Distinguished  in  Williams  v.  Norris,  12  Wheat  124,  6  L.  573,  deny- 
ing jurisdiction  where  question  to  which  act  of  congress  was  appli- 
cable was  not  raised  in  State  court;  so  also  in  Crowell  v.  Randall, 
10  Pet  394,  395,  396,  9  L.  468,  469,  where  authorities  collected  and 
discussed.  Criticised  and  qualified  In  Maxwell  v.  Newbold,  18  How. 
515,  15  L.  508,  holding  that  the  record  must  ehow  that  the  question 
was  In  fact  raised,  and  further,  that  the  decision  was  against  the 
right  claimed  under  the  act.  Distinguished  in  Columbia  Water 
Power  Co.  v.  Columbia  Ry.,  «tc.,  Co.,  172  U.  S.  488,  where  right 
claimed  under  Federal  law  was  only  incidental  to  main  question 
decided. 
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4     Wheat.     31(V-437.     4    L.    679,    McCULLOCH    V.     STATE    OF 
MARYLAND.* 

PAOK. 

EstabllBhed  construction  of  Constitution  controLi • •#•# 87^ 

Rule  for  construing  CouBtitution • 970 

United  States  government  one  of  enumerated  powers • 871 

Implied  powers  of  congress 871 

Congress  may  choDse  means  in  executing  its  powers 872 

States  cannot  tax  national  banks • S77 

States  cannot  control  operation  of  Federal  laws.. • 870 

Remedy  for  abuse  of  power  of  taxation it* ii^ 

Limitation  on  States'  power  of  taxation ••.... ••••# ^85 

btate  power,  when  conclusive • •.•..••.•••••.••••• ••  HUO 

Miscellaneous  citatlona •..•..••••••.•• •••••  Ktt 

Stare  decisis. —  An  exposition  of  the  Constitution  deliberately  es- 
tablished by  legislative  acts,  on  the  faith  of  which  an  immense  prop- 
erty has  been  advanced,  ought  not  to  be  lightly  disregarded,  p.  401. 

This  rule  has  been  applied  in  the  following  citing  cases:  Wheeler's 
Appeal,  45  Conn.  315,  holding  that  where  the  legislature  had  long 
been  accustomed  to  exercise  quasi-Judicial  functions,  it  could  imiss 
a  law  allowing  an  appeal,  where  such  right  was  already  barred 
by  statute;  Fall  v.  Hazelrigg,  45  Ind.  585,  15  Am.  Rep.  282,  apply- 
ing the  principle  in  construing  a  statute  of  frauds;  Justice's  Opinion* 
126  Mass.  594,  construing  a  State  Constitution  and  holding  that  the 
exclusive  privilege  of  the  house  of  representatives  to  issue  "  money 
bills,"  was  limited  to  bills  that  transferred  money  from  the  people 
to  the  State  and  did  not  include  bills  appropriating  money  from  the 
State  treasury;  Clark  v.  Mowyer,  5  Mich.  468,  construing  a  statute 
regujating  proceedings  at  tax  sales;  Payne  v.  County,  8  Mo.  476, 
applying  the  doctrine  of  stare  decisis,  where  the  action  involved  a 
statute  regulating  the  sale  of  school  lands,  which  had  long  been 
acquiesced  in  and  held  valid  in  a  similar  case.  The  rule  is  ap- 
proved in  the  following  cases,  discussing  the  general  subject  of  con- 
struction: Baltimore  v.  Board  of  Police,  15  Md.  458,  74  Am.  Dec. 
580;  People  v.  Blodgett,  13  Mich.  139;  Faribault  v.  Misener,  20  Min. 
401;  Sears  v.  Dewing,  14  Allen,  428. 

Distinguished  upon  this  point  in  State  v.  Fry,  4  Mo.  172,  where 
it  was  held  that  although  the  States  generally  had  not  questioned 
the  constitutionality  of  acts  granting  divorce,  the  court  was  not 
bound  by  such  acquiescence  and  would  declare  a  similar  act  void 
as  impairing  the  obligation  of  a  contract 

Constmctioii. —  In  construing  a  Constitution,  the  subject,  the 
context  and  the  Intention  of  framers  are  all  to  be  considered,  p.  415. 

This  rule  was  quoted  and  applied  in  Rhode  Island  v.  Massachu- 
setts, 12  Pet.  723,  9  L.  1260,  construing  the  Judiciary  act  and  hold- 
ing  that  the  Jurisdiction  of  the  Supreme  Court  extended  to  "con 
troversies  of  a  civil  nature  "  between  the  States. 

*  Note  by  W.  A.  Sutherland. 
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Constitutional  law. —  The  United  States  government  is  one  of 
enumerated  powers;  it  can  exercise  only  the  powers  granted  to  it 
by  the  Constitution,  p.  406. 

This  elementary  principle  has  been  applied  in  several  .cases.  In 
the  dissenting  opinion  in  In  re  Neagle,  135  U.  S.  87,  34  L.  79,  10 
S.  Ct.  676,  it  was  argued  that  where  the  Jurisdiction  asserted  by 
a  Federal  court  conflicts  with  that  of  a  State  court,  such  jurisdic- 
tion must  be  shown  to  exist  by  positive  law.  The  majority  held, 
however,  that  an  assault  upon  a  Federal  justice  was  a  breach  of 
the  peace  of  the  United  States,  and  a  marshal  who  killed  a  person 
in  repelling  such  an  assault  could  not  be  arrested  and  committed 
under  a  State  law.  So  in  United  States  v.  Harris,  106  U.  S.  636, 
27  L.  202,  1  S.  Ct.  606,  the  court  denied  the  power  of  congress  to 
make  it  a  penal  offense  under  Federal  laws  for  two  or  more  persons 
in  any  State  to  *'  go  in  disguise  upon  the  highway  or  the  premises 
of  another  for  the  purpose  of  depriving  persons  of  the  equal  pro- 
tection of  the  laws."  And  In  In  re  Barry,  42  Fed.  119,  121,  F.  C. 
1,059  (see  also  136  U.  S.  605,  608,  n.,  34  L.  506,  507),  it  was  held 
that  a  Federal  court  could  not  issue  habeas  corpus  to  review  the 
decree  of  a  State  court  in  divorce  proceedings  awarding  the  custody 
of  a  minor  child. 

Constitutional  law. —  In  the  exercise  of  its  power  to  make  "  all 
laws  which  shall  be  necessary  and  proper  "  for  carrying  into  execu- 
tion its  enumerated  powers,  congress  may  incorporate  a  bank,  pp. 
411,  424. 

The  foregoing  rule  has  been  cited  and  applied  in  MagiU  v.  Par- 
sons, 4  Conn.  321,  holding  that  as  an  act  incorporating  a  national 
bank  is  constitutional,  congress  may  provide  that  such  bank  may  sue 
in  any  Federal  Circuit  Court;  Luxton  v.  North  River  Bridge  Co., 
153  U.  S.  529,  38  L.  810, 14  S.  Ct.  892,  asserting  the  power  of  congress 
to  create  a  bridge  corporation  for  the  purpose  of  erecting  a  bridge 
across  navigable  waters  between  two  States.  In  a  discussion  of 
the  general  subject  of  implied  powers  two  cases  have  approved 
the  rule  —  Robinson  v.  Turrentine,  59  Fed.  555;  Thayer  v.  Hedges, 
22  Ind.  285.  A  Maine  case  has  applied  the  principle  in  overruling 
a  motion  to  set  aside  a  verdict  against  a  person  arrested  for  having 
in  his  possession  counterfeit  bills  of  a  national  bank,  on  the  ground 
that  the  court  admitted  a  copy  of  the  act  establishing  the  bank  as 
proof  of  incorporation.  The  Supreme  Court  held  the  act  of  incor- 
poration to  be  a  public  act;  that  its  public  nature  arose  from  the 
fact  that  such  a  bank  was  an  agency  of  the  Federal  government. 
In  re  Rogers,  2  Me.  304. 

The  court,  in  Commonwealth  v.  Morrison,  2  A.  K.  Marsh.  99, 
although  recognizing  the  authority  of  the  principal  case,  criticise 
the  rule  in  arguing  against  the  constitutionality  of  an  act  estab- 
lishing an  "  office  of  discount "  In  a  State.    The  rule  that  this  power 
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id  to  be  exercised  as  an  incident  to  the  granted  powers  of  congress 
excludes  the  idea  that  congress  may  create  purely  private  corpo- 
rations within  the  limits  of  the  States,  and  this  is  recognized  in 
Williams  v.  Creswell,  51  Miss.  822,  where  the  court  held,  however, 
that  congress,  by  reason  of  its  exclustve  Jurisdiction  over  the  Dis- 
trict of  Columbia,  could  incorporate  a  savings  society  there  and 
that  such  society  was  entitled  to  establish  an  agency  in  the  State 
on  the  same  terms  as  any  foreign  corporation. 

Constitutional  law. —  In  order  to  carry  into  execution  the  powers 
granted  by  the  Constitution,  congress  may  employ  those  means,  in 
its  Judgment,  the  most  advantageous.  Where  such  means  are 
really  calculated  to  effect  the  object  Instrusted  to  congress,  the 
courts  cannot  inquire  into  the  degree  of  their  necessity,  pp.  419,  423. 

This  principle  has  been  invoked  in  numerous  cases  to  sustain  the 
validity  of  various  acts  of  congress.  Thus  Miller,  Swayne  and 
Davis,  JJ.,  dissenting  in  Hepburn  v.  Griswold,  8  Wall.  629,  631, 
19  L.  528,  529,  argued  that  the  power  of  congress  to  make  treasury 
notes  legal  tender  could  be  implied  from  the  power  to  raise  and 
support  an  army.  (See  also  2  Duv.  [Ky.]  55.)  The  majority,  how- 
ever, affirmed  the  decision  of  the  State  court  in  Griswold  v.  Hep- 
bum,  2  Duv.  (Ky.)  26,  where  the  principal  case  was  distinguished 
on  this  point.  See  8  Wall.  614,  615,  19  L.  523.  But  Hepburn  v. 
Griswold  was  overruled  in  The  Legal  Tender  Cases,  12  WalL  532, 
537,  538.  539.  542,  568,  20  L.  306,  308,  309,  317,  where  the  authority 
to  pass  such  an  act  was  held  to  be  implied  from  the  grant  of  power 
to  regulate  the  currency.  See,  however,  the  dissenting  opinion  of 
Chase,  C.  J.,  Id.  pp.  570,  573,  575,  612,  626.  631,  642,  20  L.  318,  319, 
320,  332,  336,  338.  341.  Again  in  Lick  v.  Faulkner,  25  Cal.  418,  419, 
421,  432,  and  George  v.  Concord,  45  N.  H.  438,  440,  442,  the  legal 
tender  acts  have  been  held  valid  as  incident  to  the  power  to  de* 
Clare  and  carry  on  war;  and  In  Metropolitan  Bank  v.  Van  Dyck, 
27  N,  Y.  409,  410.  413,  416,  438,  449,  450,  469,  470,  476,  497,  505.  521, 
525,  and  SchoUenberger  v.  Brinton,  52  Pa.  St.  35,  59,  63,  as  incident 
to  power  to  borrow  money  on  the  credit  of  the  United  States.  But 
see  dissenting  opinion  in  Bank  v.  Van  Dyck,  27  N.  T.  537.  In 
Maynard  v.  Newman,  1  Nev.  278,  and  MiUiken  v.  Sloat,  1  Nev.  585, 
they  have  t>een  uphold  as  incident  to  the  general  powers  of  congress. 
JulUiard  v.  Greenmau,  110  U.  S.  438,  439,  441,  442,  445,  450.  28  L. 
211,  212,  213,  215,  4  S.  Ct  125,  126,  127,  128.  131,  asserts  probably 
the  sound  rule  and  holds  that  the  authority  to  pass  such  acts  is  to 
be  implied  from  the  power  to  regulate  the  currency. 

Several  cases  apply  the  principle  in  sustaining  the  validity  of 
certain  acts,  as  implied  from  the  general  power  of  congress  to 
regulate  Interstate  and  foreign  commerce:  Interstate  Commerce 
Commission  v.  Brimson,  154  U.  S.  472,  473,  38  L.  1055,  1056,  14 
S.  Gt  1131,  1132.  affirming  the  constitutionality  of  the  interstate 
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commerce  act;  In  re  Debs,  158  U.  S.  578,  39  L.  1100,  15  S.  Ct.  904, 
holding  that  congress  may  provide  penalty  for  obstructing  inter- 
state commerce;  The  City  of  Salem,  13  Sawy.  612,  37  Fed.  850,  up- 
holding an  act  prescribing  the  limit  of  capacity  of  passenger  steam- 
ers; Benner  v.  Dredging  Co.,  134  N.  Y.  163,  30  Am.  St  Rep.  654,  31 
N.  E.  330,  denying  right  of  a  person  injured  by  operations  of  a  com- 
pany employed  by  congress  to  dredge  a  navigable  river  to  set  up 
want  of  authority  in  such  company  in  an  action  for  damages.  See 
also  the  dissenting  opinion  of  Harlan,  J.,  In  United  States  v.  E.  O. 
Knight  Co.,  156  U.  S.  33,  39,  40,  39  L.  336,  338,  339,  15  S.  Ct.  261,  264. 
The  principal  case  is  distinguished  In  United  States  v.  Boyer,  85 
Fed.  429,  430,  where  it  was  held  that  packing-houses  engaged  in 
slaughtering  cattle  for  interstate  shipment  were  not  Instruments  of 
interstate  commerce,  and  that  congress  could  not  provide  for  the 
inspection  of  cattle  about  to  t>e  slaughtered.  As  aiding  the  execu- 
tion of  the  revenue  laws  the  courts  have  held  that  congress  may 
provide  for  the  punishment  of  persons  for  interfering,  by  threats  or 
otherwise,  with  the  right  to  inform  a  United  States  marshal  of  a 
violation  of  such  laws.  In  re  Quarles,  158  U.  S.  537,  39  L.  1082,  15 
S.  Ct.  961;  to  provide  that  persons  chargeable  with  revenue  tax 
shall  submit  disputed  cases  to  a  supervisor  of  revenue,  In  re  Meador, 
1  Abb,  (U.  S,)  334,  F.  C.  9,375;  to  make  it  a  penal  offense  to  destroy 
papers  relating  to  merchandise  which  is  liable  to  duty.  In  re  Piatt, 
7  Bened.  272,  F.  C.  11,212,  and  to  apply  the  provisions  of  the  civil 
service  act  to  the  revenue  service,  Butler  v.  White,  83  Fed.  581,  582. 
So  also  as  an  Incident  to  its  power  to  levy  and  carry  on  war,  con- 
gress had  power  to  suspend  the  operation  of  statute  of  limitations 
during  the  existence  of  the  rebellion,  Stewart  v.  Kahn,  11  Wall. 
507,  20  L.  179;  to  pass  the  "  nonintercourse  acts,"  Hamilton  v.  Dil- 
lin,  21  Wall.  93,  22  L.  532;  to  enact  pension  laws  and  provide  penalty 
for  frauds  committed  in  the  execution  thereof i  United  States  v. 
Fairchilds,  1  Abb.  (U.  S.)  77,  F.  C.  15,067;  United  States  v.  Marks,  2 
Abb.  (U.  S.)  535,  F.  C.  15,721;  to  provide  for  compulsory  enlist- 
ment, Antrim's  Case,  1  Fed.  Cas.  1063;  Ex  parte  Coupland,  26  Tex. 
417;  to  confiscate  enemies'  property  and  provide  tiiat  it  should  be  a 
sufficient  bar  to  an  action  for  the  recovery  of  such  property,  to 
prove  that  the  plaintiff  was  a  "  rebel "  within  the  meaning  of  the 
act  of  congress,  Norris  v.  Doniphan,  4  Met.  (Ky.)  409,  429;  to 
provide  for  the  removal  to  the  Federal  courts  of  suits  instituted 
in  State  courts  for  acts  done  under  authority  of  the  president 
during  the  rebellion,  Tod  v.  Court  of  Common  Pleas,  15  Ohio  St.  387; 
and  to  authorize  the  president  to  suspen^^  the  privilege  of  the  writ 
of  habeas  corpus  in  cases  contemplated  by  the  Constitution,  McCall 
V.  McDowell,  1  Abb.  (U.  S.)  229.  230,  231,  Deady,  254,  F.  C.  8,673. 
In  aid  of  a  national  bankrupt  law,  congress  may  provide  for  the 
punishment  of  persons  guilty  of  fraud  in  the  disposition  of  a  debt- 
or's goods,  United  States  y.  Pusey,  6  Bank.  Reg.  288,  27  FedL  Cas. 
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632;  and  provide  for  compositions  with  creditors,  In  re  Relman. 
7  Bened.  466,  F.  C.  11,673,  11  Banli  Reg.  33.  On  the  same  principle 
congress  may,  under  a  national  bankruptcy  law,  provide  that  Dis- 
trict Courts  may  transfer  franchises  of  Insolvent  railroad  companies, 
Sweatt  V.  Railroad  Co.,  3  CliflP.  352,  F.  C.  13,684. 

A  variety  of  cases  have  applied  the  syllabus  principle  in  sustain- 
ing laws  passed  in  aid  of  other  granted  powers;  In  re  Jackson,  14 
Blatchf.  250,  F.  C.  7,124,  holding  that  as  incident  to  the  power  to 
establish  post-offices  and  post-roads,  congress  may  prohibit  the 
mailing  of  letters  or  circulars  concerning  lotteries;  Rhode  Island  v. 
Massachusetts,  12  Pet.  721,  9  L.  1259,  sustaining  the  validity  of  an 
act  providing  that  the  jurisdiction  of  the  Supreme  Court  shall  ex- 
tend to  controversies  between  two  or  more  States;  United  States 
V.  Gratiot,  14  Pet.  537,  10  L.  578,  holding  that  the  power  to  "  dispose 
of"  public  lands  includes  the  power  to  lease  for  the  purpose  of 
mining;  Kohl  v.  United  States,  91  U.  S.  373,  23  L.  451,  asserting  the 
power  of  congress  to  condemn  land  within  the  limits  of  a  State  for 
the  purpose  of  erecting  Federal  buildings;  likewise  in  Cherokee 
Nation  v.  Railway  Co.,  33  Fed.  911,  asserting  power  to  condemn 
land  on  an  Indian  reservation  to  provide  a  right  of  way  for  a  rail- 
road; Springer  v.  United  States,  102  U.  S.  593,  25  L.  256,  holding  that 
the  United  States  in  order  to  enforce  payment  of  an  income  tax 
may  distrain  the  real  and  personal  property  of  the  debtor;  Fong 
Yue  Ting  v.  United  States,  149  U.  S.  713,  37  L.  913,  13  S.  Ct.  1022. 
holding  the  Chinese  registration  law  valid;  Schenck  v.  Peay,  21  Fed. 
Cas.  682,  holding  that  if  a  tax  levied  by  congress  is  constitutional, 
provision  may  be  made  for  absolute  forfeiture  of  property  in  case 
of  nonpayment;  Logan  v.  United  States,  144  U.  S.  283,  36  L.  435, 
12  S.  Ct.  622,  upholding  an  act  providing  for  punishment  of  persons 
conspiring  to  injure  prisoners  in  the  custody  of  a  United  States  mar- 
shal; United  States  v.  Gettysburg,  etc.,  Ry.  Co.,  160  U.  S.  681,  40 
L.  581,  16  S.  Ct.  429,  denying  jurisdiction  of  Supreme  Court  to  de- 
termine limit  to  amount  of  land  congress  may  condemn  for  the 
purpose  of  laying  out  a  national  park;  Bloomer  v.  StoIIey,  5  McLean, 
161,  F.  C.  1,559,  asserting  the  power  of  congress  to  grant  an  exten- 
sion of  a  patent  right;  Mintum  v.  Brower,  24  Cal.  663,  holding  that « 
congress  could  require  that  persons  who  had  held  land  under  an- 
other government,  should,  upon  the  acquisition  of  the  territory  by 
the  United  States  under  treaty,  submit  their  titles  to  a  court  pro- 
vided to  determine  their  validity.  See  also  the  dissenting  opinion 
of  McLean,  J.,  in  Dred  Scott  v.  Sandford,  19  How.  542,  15  L.  757. 

A  Virginia  case,  testing  the  validity  of  an  act  of  congress  by  the 
rule  laid  down  in  the  principal  case,  held  that  an  act  authorizing 
the  sale  of  land  en  masse  for  nonpayment  of  taxes  was  not 
an  "  appropriate "  means  for  collecting  such  taxes,  if  the  amount 
due  could  be  realized  by  a  sale  of  part.  Martin  v.  Snowden,  18  Gratt 
146.    Following  the  principal  case  also,  several  cases  have  applied 
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the  rule  in  holding  that  congress  is  the  exclusive  Judge  as  to  what 
is  "  appropriate  "  legislation  to  enforce  the  provisions  of  the  thir- 
teenth and  fourteenth  amendments.  The  constitutionality  of  the 
"  civil  rights  "  act  was  thus  sustained  In  United  States  v.  Rhodes, 
1  Abb.  (U.  S.)  48.  50.  51.  56,  F.  C.  16,  151,  and  People  v.  Washington, 
36  Gal.  669,  where  State  statutes  prohibiting  negroes  and  mongolians 
from  testifying  against  white  persons  were  held  to  be  void.  The 
Supreme  Court,  however,  uniformly  held  such  legislation  void. 
The  power  to  enact  such  laws,  they  declared,  is  not  to  be  implied 
from  the  language  of  the  amendments.  The  prohibitions  contained 
therein  operated  directly  on  the  States,  and  If  State  statutes  were 
repugnant  they  were  ipso  facto  void.  See,  however,  the  dissenting 
opinions  in  these  cases:  United  States  v.  Reese,  92  U.  S.  253,  23  L. 
577;  Baldwin  v.  Franks,  120  U.  S.  701,  30  L.  776,  7  S.  Ct.  667;  Civl? 
Rights  Cases,  109  U.  S.  51,  27  L.  853.  3  S.  Ct  50.  The  Civil  Righid 
Cases  denied  the  power  of  congress  to  prohibit  individuals  from 
discriminating  against  negroes  in  refusing  them  admittance  to  inns 
and  public  conveyances  in  certain  cases. 

The  remaining  cases  under  this  head  show  an  extension  of  the 
principle:  Slaughter  House  Cases,  10  Wall.  64,  ^1  L.  405,  holding 
that  where  a  legislature  is  clothed  with  power  to  pass  laws  to  pro- 
tect the  safety  and  health  of  the  citizens,  it  may  create  a  monopoly 
for  the  purpose  of  slaughtering  cattle  and  confine  its  operations  to 
a  particular  place;  Tilley  v.  Commissioners,  4  Woods,  444,  5  Fed. 
656,  denying  Jurisdiction  of  courts  to  determine  the  question  as  to 
what  is  a  reasonable  regulation  of  freights  and  tariffs,  where  the 
legislature  has  power  to  so  regulate;  Nicol  v.  Ames,  89  Fed.  149, 
asserting  power  of  congress  to  choose  means  for  collecting  revenue 
tax;  Chicago,  etc.,  Ry.  Co.  v.  Attorney-General,  5  Fed.  Cas.  597, 
holding  that  a  provision  in  the  charter  of  a  railroad  company  that 
the  company  should  be  subject  to  such  regulations  as  might  be 
enacted  by  the  legislature,  gave  the  legislature  a  right  to  provide  a 
schedule  of  rates;  State  v.  Gleason,  12  Fla.  260,  holding  that  a  grant 
of  power  in  a  State  Constitution  to  issue  writs  of  quo  warranto. 
Included  the  power  to  institute  proceedings  by  information  in  the 
nature  of  quo  warranto;  Hancock  v.  Yaden,  121  Ind.  373,  16  Am. 
St.  Rep.  401,  23  N.  E.  255,  and  Martin  v.  Martin,  20  N.  J.  Eq.  428, 
430,  434,  holding  that  States  in  the  exercise  of  their  power  to  regu- 
late contracts  may  prescribe  that  contracts  shall  be  satisfied  in  gold 
or  silver  coin;  Arbenz  v.  Railroad  Co.,  33  W.  Va.  7,  10  S.  E.  16,  hold- 
ing that  a  grant  of  power  to  a  city  to  grant  a  franchise  to  a  railroad 
company  implies  a  grant  of  power  to  allow  the  company  to  estab- 
lish its  own  grade,  provided  the  use  of  streets  is  not  unnecessarily 
impaired;  Union  Bank  v.  Jacobs,  6  Humph.  522,  holding  that  a  cor- 
poration created  to  construct  a  road  has  power  to  borrow  money 
to  accomplish  that  object;  EUerman  v.  Chicago,  etc.,  Stockyards 
Co.,  49  N.  J.  Eq.  242,  23  AtL  295,  denying  right  of  individual  stock- 
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holders  to  question  acts  of  directors  of  a  corporation,   done  in 
good  faith  and  to  accomplish  the  objects  of  the  corporation;  Atkin- 
son Y.  Railroad  Co.,  2  Fed.  Gas.  110,  holding  that  where  the  legis- 
lature has  empowered  a  corporation  to  bridge  a  stream  the  courts 
cannot  inquire  as  to  whether  such  action  was  a  discreet  exercise 
of  its  power;  In  re  Pearson,  8  Fla.  511,  where  a  grant  of  power  to 
courts  to  provide  for  contempt  was  held  to  embrace  power  to 
punish  a  member  for  nonattendance;  Joy  v.  Simpson,  2  N.  H.  183, 
sustaining  the  power  of  referees  to  deterjuine  the  cost  of  a  refer- 
ence, holding  such  determination  to  be  incident  to  the  cause  sub- 
mitted; Groner  v.  City  Council,  77  Va.  490,  holding  that  harbor 
commissioners  appointed  by  a  goyemor  to  supervise  the  dredging  of 
a  harbor  may  appoint  an  inspector  to  supervise  the  disposition  of 
matter  excavated.    But  see  the  dissenting  opinions  in  Low  v.  Rail- 
road Co.,  52  Cal.  63,  and  People  v.  Hoge,  55  Cal.  624.    The  following 
cases  cite  the  principal  case  approvingly  upon  this  point,  but  with- 
out particular  application:  United   States  v.   Haun,  26  Fed.   Gas. 
232;  Ex  parte  Selma,  etc.,  R.  R.  Co.,  45  Ala.  728,  6  Am.  Rep.  728; 
Ex  parte  Henderson,  6  Fla.  294;  Davis  v.  School  District,  44  N.  H. 
405;  Armlngton  v.  Barnet,  15  Vt  749,  40  Am.  Dec.  706;  dissenting 
opinion;  People  v.  Pullman's  P.  C.  Co.,  175  111.  167,  170,  51  N.  B.  679. 
The  definition  of  the  term  "  necessary  "  as  deduced  from  this  rule 
has  been  applied  in  the  following  cases:  Montague  v.  Richardson, 
24  Conn.  348,  63  Am.  Dec.  175,  holding  that  a  statute  exempting 
from   execution   property   "  necessary "  to  sustain   life  should  be 
construed  to  embrace  property  requisite  to  enable  persons  to  live  in 
a  convenient  and  comfortable  manner;  Cotton  v.  Leon,  6  Fla.  644, 
045,  defining  the  term  as  used  in  a  State  Constitution  and  holding 
it  to  mean  "  appropriate;"  Lancaster  County  v.  Green,  54  Neb.  101, 
74  N.  W.  431,  holding  necessary  powers  of  a  board  of  county  com- 
missioners embrace  only  those  powers  "reasonably  required  by 
the  exigencies  of  each  case; "  State  v.  Hancock,  35  N.  J.  L.  546,  hold- 
ing that  an  exemption  from  taxation  of  property  of  a  railroad,  neces- 
sary to  accomplish  the  end  for  which  it  was  incorporated,  embraces 
all  things  "  suitable  and  proper  "  and  extends  to  gravel  land  pur- 
chased to  supply  material  for  the  repair  of  roadbeds;  Olmstead  v. 
Proprs.,  etc.,  47  N.  J.  L.  328,  construing  an  act  empowering  an 
aqueduct  company  to  condemn  lands  necessary  for  its  purposes; 
likewise  in  National,  etc.,  Co.  v.  Railroad  Co.,  54  N.  J.  Eq.  155,  33 
Atl.  865,  in  determining  amount  of  land  necessary  for  a  railroad 
company;  State  ex  rel.  v.  Regents,  54  Wis.  170,  11  N.  W.  477,  holding 
that  under  a  grant  to  the  regents  of  a  university  of  all  powers 
"  necessary  or  convenient  to  accomplish  the  objects  prescribed  by 
law,"  the  regents  may  impose  a  fee  upon  each  student  for  heat 
and  light,  although  statutes  provide  that  students  shall  not  pay 
any  fees  for  tuition.     See  also  In  re  Steele,  2  Fllpp.  329,  F.  O.  13,346. 
The  court,  in  Moale  y.  Cutting,  59  Md.  522,  however,  while  citing 
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the  principal  case  as  an  instance  where  the  term  was  construed, 
held  that  where  an  executor  was  empowered  to  sell  property  of  an 
estate  when  necessary,  such  term  meant  absolutely  or  imperatively 
necessary.  In  Leisse  v.  Railroad  Co.,  2  Mo.  App.  114,  the  principal 
case  is  criticised  on  this  point,  the  court  holding  that  nothing  can 
be  necessary  to  the  accomplishment  of  an  object  which  can  be  dis- 
pensed with  without  abandoning  the  object  itself.  Accordingly  it 
was  held  that  where  land  was  not  indispensable  to  the  enjoyment 
of  a  railroad  charter,  an  appropriation  of  it  was  unjustifiable.  The 
rule  was  still  further  limited  in  In  re  Jacobs,  d8  N.  T.  112,  50  Am. 
Bep.  645,  where  the  court  held  that  the  question  as  to  whether  the 
means  is  appropriate  is  not  final  for  the  legislature  but  may  be 
inquired  into  by  the  courts.  Here  an  act  "to  improve  the  public 
health  by  prohibiting  the  manufacture  of  cigars  In  tenement- 
houses,"  although  ostensibly  a  health  regulation,  was  held  void. 
Such  an  act,  it  was  declared,  was  inappropriate  as  a  health  regula- 
tion and  destroyed  property  and  interfered  with  the  rights  of 
citizens. 

Constitutional  law. —  The  States  have  no  power,  by  taxation  or 
otherwise,  to  control  in  any  manner  the  operations  of  a  bank  char- 
tered by  the  United  States,  p.  439. 

This  principle,  for  which  McCulloch  v.  Maryland  is  the  leading 
ftuthority,  has  been  applied  in  holding  void  numerous  State  and 
municipal  statutes.  Thus  a  general  Mcense  tax  Imposed  upon 
foreign  banking  corporations  has  been  held  inoperative  as  to  na- 
tional banks  or  branches  thereof.  Osbom  v.  United  States  Bank. 
9  Wheat.  859,  860,  868,  6  L.  233,  235;  Owensboro  Bank  v.  Owens- 
boro,  173,  U.  S.  667;  Second  National  Bank  v.  Caldwell,  13  Fed.  433: 
Mayor  v.  First  Nat  Bank,  59  Ga.  648;  Carthage  v.  Bank,  71  Mo.  509, 
36  Am.  Rep.  495;  Pittsburg  v.  Bank,  55  Pa.  St.  48.  So  also  where  a 
State  law  required  banks  chartered  by  the  State  to  pay  a  bonus 
for  the  privilege  of  doing  business,  the  right  to  such  bonus  ceased 
upon  a  surrender  of  its  charter  by  the  bank  and  a  reorganization 
under  the  acts  of  congress.  State  v.  Bank,  33  Md.  84.  State  statuten 
fixing  a  maximum  rate  of  interest  do  not  apply  to  national  banks. 
Farmers',  etc..  National  Bank  v.  Dearing,  91  U.  S.  33,  34,  23  L.  199: 
Central  National  Bank  v.  Pratt,  115  Mass.  545,  15  Aril.  Rep.  145; 
Barker  v.  Bank,  59  N.  H.  310;  First  National  Bank  v.  Garlinghouse, 
22  Ohio  St  504,  10  Am.  Rep.  759;  Bank  v.  Boylen,  26  W.  Va.  557,  5;j 
Am.  Rep.  115.  Nor  can  a  statute  prescribing  the  form  for  trans- 
ferring corporate  stock  control  the  transfer  of  stock  in  a  national 
bank.  Doty  v.  Bank,  3  N.  Dak.  16,  53  N.  W.  80.  On  the  same  prin- 
ciple the  court  in  State  v,  Curtis,  35  Conn.  380,  95  Am.  Dec,  266, 
denied  a  writ  of  quo  warranto  to  try  the  right  to  office  of  a  director 
in  a  bank  organized  under  the  national  currency  act.  As  approving 
the  rule  in  discussing  the  general  subject,  sf*e  Citizens'  Bank  v. 
Bonny,  32  La.  Ann.  242;  Commercial  Bank  v.  Nolan,  7  How.  (Miss.) 
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526;  First  National  Bank  v.  Gniber,  ST  Pa,  St  476;  note,  96  Am. 
Dec.  291.  The  principal  case  has  been  distinguished  on  this  point 
In  Bank  v.  Peterborough,  56  N.  H.  .45,  46,  22  Am.  Rep.  425,  426, 
where  it  was  held  that  a  general  law  subjecting  the  surplus  capital 
of  banks'  to  taxation  was  applicable  to  national  banks,  on  the 
ground  that  a  tax  upon  surplus  capital  beyond  the  amount  obliged 
to  be  carried  by  the  act  of  congress  was  but  a  tax  upon  bank  prop- 
erty and  did  not  impair  the  operations  of  the  bank.  So  also  in 
State  V.  Fields,  98  Iowa,  750,  62  N.  W.  654,  it  was  held  that  an 
officer  of  a  national  bank  was  amenable  to  a  State  law  providing  a 
penalty  for  receiving  deposits  with  a  knowledge  that  the  bank  was 
insolvent.  Such  a  law  the  court  declared  was  a  police  regulation 
designed  to  prevent  frauds  by  banks  generally  and  not  an  Inter- 
ference with  the  right  of  congress  to  regulate  national  banks. 

This  general  rule  has  been  modified  by  act  of  congress  (Rev. 
Stat,  §  5219),  and  the  States  may  now  tax  the  shares  of  national 
banks  in  the  hands  of  individual  stockholders,  providing,  however, 
that  such  taxation  does  not  exceed  the  rate  imposed  upon  shares 
of  banks  organized  under  State  laws.  A  number  of  cases  distin- 
guishing the  principal  case  do  so  under  this  act  Pollard  v.  State, 
65  Ala.  630,  631;  Bank  of  Albia  v.  Albia,  86  Iowa,  37,  52  N.  W.  336; 
Stetson  V.  Bangor,  56  Me.  278,  283,  285;  Austin  v.  Boston,  14  Allen, 
361;  State  v.  Haight,  31  N.  J.  L.  402,  403;  Salt  Lake,  etc..  Bank  v. 
Golding,  2  Utah,  5,  7,  8,  10.  And  the  act  thus  empowering  the 
States  to  levy  such  tax  extends  to  the  Territories,  Talbot  v.  Silver 
Bow  County,  139  U.  S.  440,  445,  35  L.  210,  212,  11  S.  Ct  595,  597; 
People  V.  Moore,  1  Idaho,  507.  The  fact  that  there  are  no  State 
banks  in  existence  in  a  particular  State  does  not  impair  the  right  of 
the  State  to  tax  the  shares  of  national  banks  in  the  hands  of  Indi- 
viduals. Smith  V.  Webb,  11  Minn.  507.  But  where  there  are  such 
banks  and  they  are  exempt  from  taxation  or  are  taxed  in  some 
other  manner  than  on  their  shares,  the  tax  on  national  bank  shares 
Is  Invalid.  City  Bank  v.  City  of  Paducah,  2  Flipp.  66,  F.  O.  2,743; 
McHenry  v.  Downer,  116  Cal.  25,  47  Pac.  780;  Utica  v.  Churchill, 
33  N,  Y.  231,  234.  So  also  where  a  general  law  allows  tax- 
payers to  deduct  bona  fide  debts  from  credits  subject  to  taxation, 
but  denies  such  privilege  to  owners  of  national  bank  stock,  there 
is  sufficient  discrimination  to  render  the  tax  void  as  applied  to 
national  bank  shares.  Mercantile  Bank  v.  Shields,  59  Fed.  954; 
Wasson  v.  Bank,  107  Ind.  213,  8  N.  E.  100;  Bank  of  Albia  v.  Albia, 
86  Iowa.  37,  52  N.  W.  336;  Bressler  v.  W^ayne  County,  25  Neb.  472, 
41  N.  W.  357.  And  the  provisions  of  the  act  cannot  be  avoided 
by  assessing  the  shares  of  national  banks  at  an  excessive  value. 
People  V.  Weaver,  100  U.  S.  543.  25  L.  706.  Whether  a  State  may 
require  a  national  bank  to  pay  on  behalf  of  its  respective  stock- 
holdfiia  the  amcNiBt  asBefleed  against  their  shares,  seems  not  to  have 
been  determined  by  the  Federal  courts.  The  Alabama  courts  have 
held  that  such  a  requirement  is  not  in  conflict  with  the  act  of 
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congress.  National  Bank  v.  Mobile,  62  Ala.  2D1,  34  Am.  Rep.  17; 
Sumter  County  v.  National  Bank,  62  Ala.  468,  34  Am.  Rep.  32. 
Stapylton  v.  Thaggard,  91  Fed.  95,  and  Boston  v.  Heal,  51  Fed.  308, 
however,  while  not  expressly  recognizing  the  power  of  the  States 
to  require  such  payment,  held,  that  where  the  tax  is  levied  upon 
owners  of  bank  shares,  to  be  paid  in  the  first  instance  by  the 
bank,  which  shall  have  a  lien  upon  the  shares  for  reimbursement, 
no  suit  can  be  maintained  against  the  receiver  of  an  insolvent  bank 
where  the  property  represented  by  shares  has  disappeared,  for  there 
being  nothing  from  which  the  bank  can  be  reimbursed,  the  tax 
will  fall  upon  the  assets  of  the  bank.  In  a  Kansas  case,  where 
the  question  arose,  this  power  attempted  to  be  asserted  by  the 
State  was  expressly  denied.  Bank  of  Leoti  y.  Fisher,  45  Kan.  728, 
26  Pac.  483. 

Constitutional  law. —  The  States  have  no  power,  by  taxation  or 
otherwise,  to  retard,  impede,  burden  or  in  any  manner  control  the 
operation  of  the  constitutional  laws  enacted  by  congress  to  carry 
Into  execution  the  powers  vested  in  the  general  government,  p.  439. 

This  principle  has,  in  numerous  cases,  been  made  the  criterion  of 
the  constitutionality  of  State  legislation.  United  States  securities 
are  clearly  instruments  of  the  Federal  government  and  not  subject 
to  State  control.  So  a  State  cannot  tax  such  bonds  in  any  way. 
Such  was  the  holding  in  Weston  v.  Charleston,  2  Pet.  466,  467,  469, 
7  L.  487,  488,  the  leading  case  upon  this  point,  which  has  been  fol- 
lowed in  Bank  of  Commerce  v.  New  York  City,  2  Black,  632,  634, 
17  L.  455,  456;  Van  Allen  v.  Assessors,  3  Wall.  590,  594,  597,  18  L. 
237,  238,  239;  Grether  v.  Wright,  75  Fed.  753,  43  U.  S.  App.  770; 
State  V.  City  of  Newark,  39  N.  J.  L.  382;  State  v.  Hart,  31  N.  J.  L. 
436;  People  v.  Hoffman,  37  N.  T.  14,  15.  Nor  can  a  State,  under  a 
general  Income  tax,  tax  the  income  derived  from  interest  on  United 
states  securities.  Bank  of  Kentucky  v.  Commonwealth,  9  Bush 
(Ky.),  48;  Opinion  of  Justices,  53  N.  H.  638.  The  dissenting  opinion 
in  Coite  v.  Society  for  Savings,  32  Conn.  191,  cites  the  principal 
case  in  denying  the  assertion  of  the  majority  that  where  a  State 
statute  provided  for  a  tax  upon  State  banks  to  be  levied  on  a 
basis  of  the  total  assets  of  the  bank,  such  tax  was  upon  the  corpo- 
ration as  such,  and  the  bank  was  not  entitled  to  deduct  the  amount 
of  deposits  invested  in  United  States  securities.  It  has  been  held, 
however,  that  where  shares  of  national  banks  in  the  hands  of 
stockholders  are  taxable  by  the  States  under  the  act  of  congress, 
regardless  of  the  fact  that  they  are  invested  in  United  States  bonds. 
State  bank  shares  so  invested  are  also  taxable.  People  v.  Commis- 
sioners, 35  N.  Y.  447.  So  also  in  Home  Ins.  Co.  v.  New  York,  134 
U.  S.  598,  33  L.  1029,  10  S.  Ct.  594,  the  Supreme  Court  held  tJiat  as 
a  State  could  tax  the  franchises  of  its  own  corporations,  it  could 
take  as  a  basis  for  such  taxation  the  capital  stock  of  a  corporation, 
although  it  was  Invested  in  United  States  securities. 
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The  question  as  to  the  power  of  the  States  to  tax  United  States 
lands  has  also  been  the  subject  of  many  decisions  where  this  prin- 
ciple has  been  universally  applied.  Thus  a  State  cannot  impose  a 
tax  upon  such  lands  whether  held  by  the  United  States  for  military 
posts  or  other  strictly  Federal  purposes,  or  merely  as  Indian  reser- 
vations. Van  Brocklin  v.  Tennessee,  117  U.  8.  156,  157,  158,  170,  177, 
29  L.  846,  847,  852,  854,  6  S.  Ct  673,  674,  680,  684;  United  States  v. 
Weise,  2  Wall.  Jr.  74,  F.  C.  16,659;  Fagan  v.  Chicago,  84  111.  233; 
Foster  v.  Commissioners,  7  Minn.  147;  People  ex  rel.  v.  United 
States,  93  111.  36,  37,  34  Am.  Rep.  158,  159.  And  even  where  lands 
have  been  granted  to  a  railway  company,  but  the  title  remains  in 
the  United  States  as  a  lien  for  surveyor's  fees,  they  are  not  subject 
to  taxation  by  a  State.  Wisconsin,  etc.,  R.  R.  Co!  v.  Taylor  Co.,  52 
Wis.  51,  60,  8  N.  W.  833,  838.  And  this  is  true,  although  such  com- 
pany has  sold  its  interest  to  a  third  person,  in  whom  title  is  ap- 
parently complete.  Tyler  v.  Cass  County,  1  N.  Dak.  382,  48  N.  W. 
233.  Upon  this  principle  also  temporary  buildings  erected  by  tlie 
Uilited  States  upon  land  leased  for  a  short  term  have  been  held  to 
l>e  personal  property  of  the  Federal  government  and  not  taxable 
with  the  land.  Andrews  v.  Auditor,  28  Gratt.  121,  123,  125.  See 
also,  on  this  subject,  note  in  33  Am.  St.  Rep.  401.  But  the  principal 
case  is  distinguished  on  this  point  in  Burlington,  etc.,  Ry.  Co.  v. 
Hayne,  19  Iowa,  140,  where  lands  granted  to  a  railroad  company 
were  held  to  be  taxable  by  the  State  after  the  company  became 
possessed  of  an  unconditional  title  in  fee. 

The  question  as  to  the  constitutionality  of  State  laws  conflicting 
with  tlie  power  of  congress  to  regulate  commerce  and  impose  duties 
on  imports,  has  been  the  subject  of  many  decisions,  and  the  extent 
to  which  the  McCulloch  Case  has  been  applied  in  determining  their 
validity  is  shown  by  the  following  citing  cases:  Brown  v.  Mary- 
land, 12  AVheat.  449,  457,  6  L.  089.  G92.  holding  void  a  State  law  im- 
posing upon  an  importer  of  goods  in  the  original  package  a  license 
tax  for  tlie  privilege  of  selling  such  goods;  Passenger  Cases,  7  How. 
407,  12  L.  754,  holding  void  a  law  requiring  the  master  of  a  vessel  to 
pay  a  per  capita  tax  upon  immigrant  passengers  (but  see  dissenting 
opinion,  pp.  532,  534,  538,  12  L.  800,  807,  809);  Gloucester  Ferry  Co. 
V.  Pennsylvania,  114  U.  S.  206,  29  L.  163.  5  S.  Ct.  829.  holding  that 
the  privilege  of  receiving  and  landing  passengers  is  an  incident  of 
interstate  commerce  and  the  States  cannot  restrict  it  by  a  tax; 
Sinnot  v.  Commissioners,  22  How.  243,  16  L.  247,  denying  right  of  a 
State  to  require  steamboats  navigating  State  waters  to  register  be- 
fore leaving  port,  such  enrollment  having  been  provided  for  by  act 
of  congress;  Minot  v.  Railroad  Co.,  2  Abb.  (U.  S.)  341,  F.  C.  9,645, 
holding  that  a  tax  upon  rolling  stock  involves  a  tax  upon  passen- 
jrors  and  freight  carried,  and  is  thus  void  as  interfering  with  inter- 
state commerce;  so  also  In  Pullman  Co.  v.  Nolan,  22  P'ed.  280,  deny- 
ing the  validity  of  a  tax  upon  Pullman  cars  on  the  same  ground; 


861  McGullocb  v.  State  of  Maryland.      4  Wheat.  316-437 

American  Fertilizing  Co.  v.  Board  of  Agriculture,  43  Fed.  610,  612, 
denying  the  validity  of  a  license  tax  exacted  for  the  privilege  of 
Belling  imported  fertilizers;  Lin  Sing  v.  Washburn,  20  Gal.  571,  hold- 
ing that  a  law  which  prescribes  conditions  upon  which  Chinese  can 
reside  in  a  State,  is  a  law  restricting  immigration  and  is  void;  Wood 
V.  Stockwell,  55  Me.  84,  holding  that  where  congress  has  provided  for 
registration  of  title  of  enrolled  vessels,  an  act  providing  for  record- 
^  ing  of  chattel  mortgages  is  inoperative  as  to  such  enrolled  vessels; 
State  V.  North,  27  Mo.  479,  holding  void  a  discriminatory  law  re- 
quiring merchants  dealing  in  importations  from  other  States,  to 
take  out  license;  People  v.  Brooks,  4  Den.  479,  holding  that  a  stat- 
ute taxing  officers  and  crews  of  vessels  engaged  in  coasting  and 
foreign  trade,  for  the  support  of  a  marine  hospital,  was  in  conflict 
with  the  commerce  power  of  congress  and  so  void.  Christiancy,  J., 
dissenting  in  Walcott  v.  People,  17  Mich.  93,  cited  the  principal 
case  in  denying  the  majority  holding  that  an  act  requiring  express 
companies  to  pay  a  tax  upon  the  gross  amount  of  business  done 
within  the  State  was  not  repugnant  to  the  commerce  power  of 
congress.  In  Crandall  v.  Nevada,  6  Wall.  45,  47,  18  L.  747,  748,  a 
law  imposing  upon  railroads  a  tax  for  each  passenger  carried  out 
of  the  State  was  held  void,  not  because  it  was  a  regulation  of  inter- 
state commerce,  but  on  the  ground  that  citizens  of  the  United 
States,  as  members  of  the  same  community,  have  a  right  to  pass  and 
repass  through  any  State  and  such  a  tax  is  restrictive  of  this  right. 
On  the  same  ground  also,  Joseph  v.  Randolph,  71  Ala.  507,  46  Am. 
Rep.  851,  denied  the  validity  of  a  license  tax  exacted  from  persons 
engaged  in  inducing  laborers,  by  contract  or  otherwise,  to  leave  the 
State. 

Following  this  reasoning  also  it  has  been  uniformly  held  that 
the  States  cannot  tax  franchises  granted  by  the  Federal  govern- 
ment: California  v.  Railroad  Co.,  127  U.  S.  41,  32  L.  158,  8  S.  Ct. 
1081;  San  Benito  Co.  v.  Raih-oad  Co.,  77  Cal.  521,  522,  19  Pac.  828, 
829;  San  Francisco  v.  Telegraph  Co.,  96  Cal.  143,  144,  145,  147,  148, 
152,  31  Pac.  11,  12, 14;  also  in  dissenting  opinion,  People  v.  Railroad 
Co.,  105  Cal.  598,  599,  38  Pac.  911,  912,  where  the  majority  held 
that  the  State  could  tax  a  franchise  given  by  it  to  a  railway  com- 
pany, such  franchise  not  having  become  merged  in  a  Federal  fran- 
chise empowering  the  company  to  extend  its  lines  beyond  the  State. 
So  also  in  N.  P.  R.  R.  Co.  v.  Carland,  5  Mont  175,  176,  188,  3  Pac. 
149,  156,  it  was  held  to  be  competent  for  congress  to  include  in  a 
grant  of  a  right  of  way  an  exemption  of  such  way  from  taxation, 
and  a  tax  imposed  by  a  territory  was  declared  invalid.  And  Field, 
J.,  dissenting,  in  C.  P.  R.  R.  Co.  v.  California,  162  U.  S.  128,  142, 
143,  147. 148,  150,  40  L.  916,  920.  921,  922,  923,  16  S.  Ct.  780,  785,  787, 
cites  the  principal  case  in  arguing  that  the  subsidization  of  a  rail- 
road by  congress  makes  such  railroad  an  instrument  of  the  Federal 
government  and  so  exempts  it*from  taxation  by  the  States.    And 
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see  dissenting  opinion,  Railroad  Co.  v.  Peniston,  18  Wall.  48,  21  L. 
797. 

Likewise  also  the  granting  of  patent  rights  is  an  exclusive  power 
of  the  Federal  government,  and  any  interference  with  it,  by  taxation 
or  otherwise,  on  the  part  of  the  States  is  unconstitutional  and  void. 
In  re  Sheffield,  64  Fed.  835;  Holllda  v.  Hunt,  70  lU.  112,  113.  22  Am. 
Rep.  65,  66;  Commonwealth  v.  Petty,  96  Ky.  458,  29  S.  W.  293.  In 
Commonwealth  v.Westinghouse,  etc.,  Co.,  151  Pa.  St  271, 24  Atl.  1109, 
the  court  went  to  the  extent  of  holding  that  the  capital  of  a  cor- 
poration invested  either  in  the  assignment  or  grant  of  a  patent 
right,  was  not  taxable  by  the  State.  Federal  officers  also  are  so  far 
considered  to  be  instruments  of  the  Federal  government  that  their 
salaries  are  exempt  from  taxation  by  the  States  under  general  in- 
come tax  laws.  Dobbins  v.  Commissioners,  16  Pet  449,  10  K  1027. 
And  on  this  principle  the  Supreme  Court  annulled  a  State  statute 
taxing  messages  transmitted  by  a  telegraph  company  so  far  as  it 
purported  to  operate  upon  messages  sent  or  received  by  the  Federal 
government  Telegraph  Co.  v.  Texas,  105  U.  S.  466,  26  L.  2068. 
Again,  a  Confederate  court  held  that  an  officer  appointed  by  the 
"Confederate  congress  under  the  revenue  laws  and  actually  engaged 
in  the  duties  of  his  office  was  not  subject  to  enrollment  in  the 
militia  under  a  call  from  the  governor  of  a  State.  Cobb  Vi  Stall- 
ings,  34  Ga.  77.  The  dissenting  opinion  in  Searight  v.  Stokes,  3 
How.  178,  11  L.  550,  distinguished  the  principal  case  upon  this 
point  in  arguing  that  a  toll  was  not  a  tax  and  that  United  States 
mall  coaches  were  not  exempt  from  payment  but  the  majority  held 
otherwise,  and  declared  the  act  providing  for  collection  of  toll  on 
State  bridges  void  as  operating  on  Federal  agencies.  Western 
Union,  etc.,  Co.  v.  New  York,  38  Fed.  554,  also  distinguished  the 
principal  case  in  holding  that  in  the  exercise  of  its  police  power, 
a  State  could  compel  a  telegraph  company  to  put  its  wires  under 
ground  in  cities  of  a  certain  size.  The  principal  case  is  also  cited 
approvingly  but  without  particular  application  to  the  point  at  Issue 
in  dissenting  opinion.  West  River  Bridge  Co.  v.  Dix,  6  How.  548, 
12  L.  552,  and  in  King  v.  Hunter,  65  N.  C.  613,  6  Am.  Rep.  758; 
dissenting  opinion,  People  v.  Dibble,  16  N.  Y.  226. 

The  remaining  cases  under  this  head  are  of  a  miscellaneous  na- 
ture. Upon  the  principle  that  the  Federal  government  is  supreme 
within  its  sphere  they  have  denied  the  validity  of  various  State 
laws:  Haas  v.  Misner,  1  Idaho,  173,  holding  void  an  act  of  terri- 
torial legislature  requiring  payment  of  taxes  in  gold  or  silver  coin, 
congress  having  provided  that  treasury  notes  should  be  legal  tender 
in  payment  of  all  debts;  Globe  Ins.  Co.  y.  Cleveland  Ins.  Co.,  14 
Bank.  Reg.  311,  10  Fed.  Cas.  491,  denying  validity  of  an  assignment 
under  a  State  law  while  a  national  bankruptcy  law  was  in  force; 
80  also  in  In  re  Brinkman,  7  Bank.  Reg.  424,  426,  4  Fed,  Cas.  146, 
denying  Jurisdiction  of  a  State  court  to  administer  the  estate  of  a 
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bankrupt;  Wood  v.  Drake,  70  Fed.  883,  holding  that  an  action 
against  a  United  States  marshal  for  false  imprisonment  may  be  re- 
moved to  a  Federal  court,  although  the  complaint  Is  so  worded  as 
to  conceal  the  fact  that  the  defendant  Is  a  Federal  officer;  United 
States  V.  Cathcart,  1  Bond,  561,  F.  C.  14,756,  holding  that  articles 
of  secession  did  not  operate  to  release  citizens  of  seceding  States 
from  their  obligations  of  loyalty  to  the  United  States,  and  a  person 
joining  in  the  rebellion  was  held  liable  to  indictment  for  treason; 
People  ex  rel.  v.  Assessors,  156  N.  Y.  419,  420,  51  N.  B.  270,  denying 
power  of  a  State  to  tax  patent  rights.  The  following  cases  cite 
the  principal  case  approvingly  in  discussing  generally  the  subject 
of  sovereignty:  United  States  v.  Texas,  143  U.  S.  646,  36  L.  293,  12 
S.  Ct.  494;  The  Hiawatha,  Blatchf.  Pr.  12,  F.  C.  6,451;  Hawkins  v. 
Filkins,  24  Ark.  300,  301;  dissenting  opinion,  Munn  v.  Illinois,  60 
111.  99.  See  also  dissenting  opinion.  Ex  parte  Clarke,  100  U.  S.  413, 
25  L.  730. 

Taxation.—  The  power  of  taxation  may  be  exercised  on  the  objects 
to  which  it  is  applicable,  to  the  utmost  extent  to  which  the  govern- 
ment may  choose  to  carry  It,  and  the  remedy  for  the  abuse  of  this 
power  Is  political  and  not  Judicial,  p.  428. 

This  dictum  of  Chief  Justice  Marshall  has  been  applied  in  numer- 
ous cases  In  which  the  plenary  power  of  the  State  legislatures  Is 
asserted.  Thus  it  has  been  held  that  the  amount  of  the  tax  to  be 
levied  Is  exclusively  within  the  discretion  of  the  legislature.  Spencer 
V.  Merchant,  125  U.  S.  355,  31  L.  767,  8  S.  Ct  926;  Emery  v.  Gas  Co., 
28  Cal.  854;  New  Orleans  v.  Duncan,  2  La.  Ann.  186,  187;  Bordelon 
V.  Lewis,  8  La.  Ann.  472;  People  v.  Fitch,  148  N.  Y.  78,  42  N.  B.  520; 
Henry  y.  Chester,  15  Vt.  467.  The  basis  of  assessment  and  the 
manner  In  which  the  assessment  shall  be  made  is  also  determinable 
by  the  legislature,  or  the  municipality  to  which  it  has  granted  the 
power  of  taxation.  Van  De  Griff  v.  Haynle,  28  Ark.  278;  Dally  v. 
Swope,  47  Miss.  380,  389;  Porter  v.  Railroad  Co.,  76  111.  573;  King  y. 
Portland,  2  Or.  154;  Winona,  etc.,  Ry.  Co.  v.  Watertown,  1  S.  Dak.  56, 
44  N.  W.  1075.  So  also  It  Is  the  function  of  the  legislative  power  to 
determine  the  objects  on  which  the  power  Is  to  be  exercised,  and  the 
purpose  for  which  It  Is  to  be  applied.  Harrison  v.  Willis,  7  Helsk. 
41,  45,  10  Am.  Rep.  607,  610;  Thompson  v.  State,  17  Tex.  App.  257; 
Cheney  v.  Jones,  14  Fla.  610;  People  v.  Brooklyn,  4  N.  Y.  426,  55 
Am.  Dec.  271;  Guest  v.  Brooklyn,  69  N.  Y.  516;  State  ex  reL  v.  Toledo, 
48  Ohio  St.  132,  26  N.  E.  1066;  Norfolk  v.  Chamberlain,  89  Va.  226» 
227,  229,  230,  16  S.  E.  739,  740,  741;  Langhome  v.  Robinson,  20  Gratt 
«68.  See  also  dissenting  opinion.  State  v.  Mann,  76  Wis.  497, 46  N.  W. 
66.  The  question  as  to  whether  the  legislature  may  levy  a  tax  for 
the  purpose  of  subsidizing  a  quasi-public  corporation,  has  arisen  in 
several  cases  which  have  affirmed  the  power  In  denying  the  jurisdic- 
tion of  the  courts  to  consider  the  policy  of  such  a  law.   People  t. 
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Pacheco,  27  Cal.  224;  S.  &  V.  B.  R.  Co.  v.  Stockton,  41  Gal.  166; 
Leavenworth  v.  Miller,  7  Kan.  519,  527,  12  Am.  Rep.  449,  455; 
Hallenbeck  y.  Habn,  2  Neb.  414;  Railroad  Go.  v.  Gommlssioners,  1 
Ohio  St.  103;  Sharpless  v.  Philadelphia,  21  Pa.  St  187,  59  Am.  Dec. 
773.  And  see  dissenting  opinions  In  Treadway  v.  Scbnauber,  1  Dak. 
Ter.  267,  46  N.  W.  475,  and  Hanson  y.  Vernon,  27  Iowa,  85;  see  also 
note,  15  Am.  Rep.  60.  In  Pnllan  y.  Kinsinger,  2  Abb.  (U.  S.)  112, 
F.  G.  11,463,  it  was  eyen  asserted  that  in  exercising  this  power  the 
legislature  could  provide  that  a  tax  authorized  could  not  be  the  sub- 
ject of  a  suit  in  any  court  The  principle  has  also  been  applied  in 
holding  that  where  the  legislature  has  power  under  the  Gonstitution 
to  lease  a  railroad,  the  courts  cannot  question  the  wisdom  of  Its  act 
Georgia  y.  Railroad  Go.,  66  Ga.  567.  And  in  Dover  y.  Portsmouth 
Bridge,  17  N.  H.  227,  it  was  held  that  where  the  legislature  had 
authorized  the  erection  of  a  bridge  across  a  navigable  stream,  it  waa 
not  for  the  courts  to  determine  whether  public  convenience  required 
such  bridge.  The  rule  Is  also  approved  in  State  v.  B.  &  O.  B.  R. 
Go.,  48  Md.  86,  and  Raton,  etc..  Go.  v.  Town  of  Raton,  49  Pac.  900, 
in  discussing  the  general  subject  of  exemption  from  taxation. 

Upon  the  principle  that  the  power  of  taxation  is  a  purely  legislative 
function,  several  cases  have  held  that  It  cannot  be  delegated  by 
the  legislature  to  any  other  body.  Houghton  y.  Austin,  47  GaL  654; 
State  y.  Des  l^Ioines,  103  Iowa,  85,  64  Am.  St  Rep.  168,  72  N.  W. 
642;  Pope  y.  Phifer,  3  Heisk.  699.  See  also  note,  74  Am.  Dec.  591, 
where  cases  are  collected.  In  Wells,  Fargo  &  Go.  y.  Board  of  Equali- 
zation, 56  Gal.  202,  however,  the  court  upheld  the  power  of  the 
legislature  to  so  delegate  Its  authority,  but  held  that  the  assessment 
in  question  was  void  for  other  reasons. 

The  Ohio  courts,  while  admitting  that  the  power  to  tax  Is  unlimited, 
have  denied  the  power  of  the  legislature  to  yield  it  up  entirely,  and 
have  held  that  acts  of  one  legislature  exempting  corporations  from 
taxation  could  be  repealed  by  a  subsequent  legislature.  De  Bolt  y. 
Insurance  Go.,  1  Ohio  St  589;  Knoup  y.  Plqua  Bank,  1  Ohio  St. 
610,  618.  When  the  latter  case  came  before  the  Federal  Supreme 
Gourt  on  appeal,  however,  this  was  denied,  and  the  act  chartering' 
a  bank  and  exempting  it  from  taxation  held  to  be  a  contract  and 
not  revocable  by  the  legislature.  In  two  later  cases  the  authority 
of  the  Supreme  Gourt  was  recognized,  but  Bartley,  J.,  dissented  in 
both,  declaring  that  a  "  surrender  of  the  essential  functions  of  the 
sovereign  authority  of  the  State"  could  not  be  made  the  subject 
of  contract  Matheny  y.  Golden,  5  Ohio  St  407,  434;  Plqua  Bank  y. 
Knoup,  6  Ohio  St  423.  In  other  cases  it  has  been  held  that  exemp- 
tion from  taxation  can  never  be  presumed,  and  where  bonds  of  the 
State  were  not  expressly  exempted,  a  tax  upon  them  was  valid. 
Ghampaign  Bank  y.  Smith,  7  Ohio  St  57;  Trustees  y.  Ellis,  38  Ind. 
5.  See  also  the  dissenting  opinions  in  State  Bank  y.  Knoop,  16  How. 
398,  409,  14  L.  989,  994,  and  Dodge  t.  Woolsey,  18  How.  876,  15  L. 


889  McGulloch  v.  State  of  Maryland.      4  Wheat.  316-437 

420,  the  majority  In  both  cases  holding  that  where  a  corporation  Is 
exempt  from  taxation  by  charter,  the  courts  will  declare  an  act 
repealing  such  exemption  void.  To  the  same  effect  is  Farrlngton 
V.  Tennessee,  95  U.  S.  687,  688,  24  L.  560.  In  People  v.  Roper,  35  N.  T. 
634,  however,  the  court  held  that  where  a  statute  has,  from  motives 
of  public  policy,  exempted  a  certain  class  from  taxation,  without 
any  consideration,  the  legislature  may  repeal  it 

A  number  of  cases  distinguish  the  principal  case  upon  this  point, 
in  holding  it  to  be  within  the  power  of  the  courts  to  determine 
whether  the  tax  in  question  is  repugnant  to  the  Constitution;  Loan 
Association  v.  Topeka,  20  Wall.  663,  22  L.  461;  San  Mateo  County 
V.  Railroad  Co.,  8  Sawy.  240,  13  Fed.  731;  Beebe  v.  State,  6  Ind.  516, 
63  Am.  Dec.  404;  Hanson  v.  Vernon,  27  Iowa,  48,  1  Am.  Rep.  230; 
Deal  V.  County,  107  Mo.  470, 18  S.  W  26;  Chauvln  v.  Valiton,  8  Mont 
462;  State  v.  Assessors,  48  N.  J.  L.  11,  57  Am.  Rep.  524,  2  Atl.  795; 
McCullough  V.  Brown,  41  S.  C.  250,  19  S.  E.  473  (but  see  dissenting 
opinion,  p.  262,  19  S.  B.  478);  McBean  v.  Chandler,  9  Heisk.  358,  24 
Am.  Rep.  312;  Danville  v.  Sheldon,  76  Va.  328.  See  also  the  dissent- 
ing opinion  in  Speer  v.  School  Directors,  50  Pa.  St  177.  In  the  dis- 
senting opinion  in  State  v.  Nemaha  County,  7  Kan.  558,  560,  it 
was  acknowledged  that  the  courts  could  not  inquire  as  to  the  ex- 
cessiveness  of  the  levy,  but  that  was  the  extent  to  which  the  rule 
in  the  principal  case  was  to  be  applied,  and  it  was  in  the  power  of 
the  judiciary  to  determine  whether  the  object  of  the  tax  was  legiti- 
mate. There  is  authority  also  for  holding  that  where  a  city  has 
extended  its  limits  to  embrace  land  used  for  purely  agricultural 
purposes,  a  city  tax  imposed  upon  such  land  by  the  authority  of 
the  legislature,  merely  for  the  purpose  of  increasing  the  city  rev- 
enue, is  void,  as  being  in  effect  a  taking  of  private  property  without 
compensation.  Morford  v.  Unger,  8  Iowa,  91;  Buell  v.  Ball,  20  Iowa, 
293;  dissenting  opinion  in  Kelly  v.  Pittsburg,  85  Pa.  St  184.  But 
in  Linton  v.  Athens,  53  Ga.  594,  the  court  held  that  a  person  pur- 
chasing such  lands  after  the  extension  of  the  city  limits  could  not 
object  to  a  city  tax  upon  the  ground  that  he  derived  no  benefit  from 
It  The  principal  case  is  cited,  arguendo,  upon  this  point  in  Pollock 
V.  Farmers'  Loan  &  Trust  Co.,  158  U.  S.  621,  39  L.  1120,  15  S.  Ct 
914,  remarking  that  a  safeguard  against  abuse  of  the  taxing  power 
was  to  be  found  in  the  Federal  constitutional  provision  that  direct 
taxation  and  representation  in  the  lower  house  of  congress  should 
be  adjusted  upon  the  same  measure.  It  is  also  cited  in  the  dissent- 
ing opinion,  Pennsylvania  v.  Wheeling  Bridge  Co.,  18  How.  445,  15 
L.  443,  on  the  point  "  that  the  power  to  tax  involves  the  power  to 
destroy,"  but  the  application  is  not  apparent 

Taxation  is  an  incident  of  sovereignty,  and  all  subjects  over 
which  the  sovereign  power  of  a  State  extends,  are  objects  of  its 
taxation,  p.  429. 

This  rule,  for  which  McCulloch  v.  Maryland  is  the  leading  an- 
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thority,  has  been  cited  in  numerous  cases  as  a  test  in  determining 
the  validity  of  various  State  laws  on  the  subject  of  taxation.  In 
some  of  these  cases  it  was  argued  that  railroads  subsidized  and 
employed  by  the  Federal  government,  constituted  instruments  of 
that  government,  and  as  such  were  exempt  from  taxation  by  the 
States.  But  the  courts,  drawing  a  distinction  between  Instruments, 
or  agencies,  and  mere  agents,  held  such  railroads  to  be  the  latter, 
and  so  taxable  by  the  States  for  so  much  of  their  property  as  lay 
within  the  territory  of  the  States.  Thompson  v.  Pacific  B.  R.  Co., 
0  Wall.  588,  589,  590,  19  L.  797,  796;  BaiUx>ad  Go.  ▼.  Penlston,  18 
WalL  34,  35,  21  L.  792,  793;  Central  Pacific  B.  R.  CJo.  v.  California, 
162  U.  S.  121,  125,  40  L.  913,  914,  16  S.  Ct  777,  778;  Union  Pacific 
B.  B.  Co.  V.  Lincoln  Co.,  1  Dill.  320,  321,  F.  C.  14,378;  People  v.  Cen- 
tral Pacific  B.  B.  Co.,  43  CaL  426,  627,  428,  429;  Central  Pacific  R  B. 
Co.  V.  Board  of  Equalization,  60  Cal.  61,  62.  But  see  dissenting 
opinion,  Bailroad  Co.  v.  Peniston,  18  Wall.  38,  43,  46,  21  L.  794, 
796,  797,  arguing  contra.  The  fact  that  a  railroad  is  engaged  in 
interstate  commerce  and  extends  its  lines  beyond  the  limits  of  the 
State,  does  not  exempt  it  from  taxation  by  the  State.  And  in 
assessing  such  company  the  State  may  adopt  as  a  basis  the  gross 
receipts  or  gross  tonnage  carried  within  the  State  or  the  value  of 
property  owned  by  the  company  within  the  State,  State  y.  Balti- 
more &  O.  B.  B.  Co.,  34  Md.  372;  State  v.  Philadelphia,  etc.,  B. 
R.  Co.,  45  Md.  378,  24  Am.  Bep.  513;  Board  of  Assessors  v. 
Baih-oad  Co.,  48  N.  J.  L.  146,  4  Ati.  578,  reversing  48  N.  J.  L.  11, 
57  Am.  Bep.  524,  2  Atl.  795;  Tonnage  Tax  Cases,  62  Pa.  St  292,  294, 
298,  1  Am.  Bep.  403,  406,  410.  See,  however,  the  dissenting  opinion 
in  State  v.  Bailroad  Co.,  30  N.  J.  L.  492.  Express  companies  doing 
an  interstate  business  are  lil^ewlse  taxable.  Adams  Express  Co. 
V.  Ohio,  165  U.  S.  194,  41  L.  683,  17  S.  Ct  305  (dissenting  opinion, 
however,  citing  principal  case  in  declaring  tax  void  as  interfering 
with  interstate  commerce,  p.  230,  41  L.  608,  17  S.  Ct  312);  Osbom 
V.  Mobile,  44  Ala.  499;  Southern  Express  Co.  v.  Hood,  15  Bich.  L. 
75,  82,  94  Am.  Dec.  141,  147.  Pullman  and  refrigerator  cars,  also, 
which  are  used  on  lines  extending  through  two  or  more  States, 
have  been  held  to  have  a  situs  in  each  State,  and  to  be  subject  to 
taxation  on  a  fair  proportion  of  their  value.  Pullman  Co.  v. 
Twombley,  29  Fed.  663,  664;  Carlisle  v.  Pullman  Co..  8  Colo.  327, 
7  Pac.  168;  Union  Befrigerator,  etc.,  Co.  v.  Lynch,  55  Pac.  641.  Tele- 
graph companies  are  also  held  to  be  within  this  rule.  Western 
Union  Telegraph  Co.  v.  Mayer,  28  Ohio  St  533.  And  a  State  case 
has  asserted  the  authority  of  the  State  to  tax  a  toll-bridge  erected 
by  authority  of  congress.  Louisville  Bridge  Co.  v.  Lousivllle,  81 
Ky.  196.  In  Ex  parte  Crandall,  1  Nev.  304,  the  State  court  held 
valid,  a  law  exacting  a  capitation  tax  from  railroad  and  stage  com- 
panies for  each  passenger  carried  out  of  the  State,  declaring  that 
such  a  tax  did  not  conflict  with  the  commerce  power  of  congress. 
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This  decision  was,  however,  reversed  in  Crandall  v.  Nevada,  6  Wall. 
45,  47,  18  L.  747,  748,  npon  the  ground  that  the  tax  operated  as  a 
restriction  upon  the  right  of  citizens  of  other  States  to  pass  through 
that  State. 

Similar  cases  are  those  which  hold  that  as  part  of  the  property 
of  a  steamboat  company,  a  State  may  tax  steamboats  plying  be- 
tween different  States.  Battle  v.  Mobile,  9  Ala.  237,  44  Am.  Dec. 
439;  New  Orleans  v.  Eclipse,  etc.,  Co.,  33  La.  Ann.  648,  39  Am.  Rep. 
280;  Perry  v.  Torrence,  8  Ohio,  524,  32  Am.  Dec.  728;  Howell  v. 
State,  3  Gill,  21,  23,  26,  29.  And  the  Supreme  Court  has  held  this 
to  be  true,  although  such  vessels  are  licensed  and  enrolled  under 
United  States  laws.  Transportation  Co.  v.  Wheeling,  99  U.  S.  279, 
281,  283,  25  L.  414,  415.  Where,  however,  the  company  has  its  place 
of  business  in  another  State,  where  the  boats  are  also  taxed,  a 
State  wherein  such  boats  are  simply  registered  cannot  tax  them  as 
property.  St.  Louis  Ferry  Co.,  11  Wall.  429,  20  L.  194.  And  see 
dissenting  opinion  in  Commonwealth  v.  Ferry  Co.,  98  Pa.  St  121. 
And  while  the  States  may  so  tax  steamboats,  they  cannot  do  so 
at  a  rate  per  ton,  in  violation  of  the  constitutional  prohibition 
against  laying  a  tonnage  duty.  State  Tonnage  Tax  Cases,  12 
WaU.  224,  20  L.  377. 

The  question,  as  to  whether  a  license  tax  which  operates  upon 
goods  which  have  been  imported  into  the  States  is  void  as  being 
a  regulation  of  commerce  or  a  duty  upon  imports,  has  frequently 
arisen.  Such  laws  have  been  held  valid  upon  the  ground  that  when 
importations  become  incorporated  into  the  mass  of  other  property 
within  a  State  they  become  subject  to  the  Staters  unlimited  power  of 
taxation.  So  a  tax  upon  liquor  sold  is  not  necessarily  a  tax  upon 
liquor  imported.  License  Cases,  5  How.  593,  619,  12  L.  296,  308; 
State  V.  Wheeler,  25  Conn.  294;  State  v.  Allmond,  2  Houst.  635; 
Santo  V.  State,  2  Iowa,  199,  63  Am.  Dec.  498;  Anderson  v.  Brewster, 
44  Ohio  St.  581,  9  N.  E.  686.  It  was  even  held  in  Davis  v.  Dashlell, 
Phill.  (N.  C.)  116,  that  such  a  tax  was  valid,  although  it  discrimi- 
nated against  imported  liquors  by  taxing  them  at  a  higher  rate,  but 
the  correctness  of  this  decision  is  doubtful,  an  the  Supreme  Court 
In  Ward  v.  Maryland,  12  Wall.  427,  20  L.  451,  has  established  the 
rule  that  the  validity  of  such  laws  is  conditioned  upon  their  uniform 
operation.  See  also  upon  this  point,  Nashville,  etc.,  Ry.  Co.  v." 
Taylor,  86  Fed.  186,  187;  State  v.  Pennoyer,  65  N.  H.  117,  18  Atl. 
881;  also  note,  23  Am.  St.  Rep.  28.  Upon  this  principle,  a  State 
may  impose  a  tax  upon  drummers,  and  such  a  tax  will  operate, 
although  it  may  in  ceilaln  cases  affect  drummers  dealing  solely 
in  imported  goods.  Padelford  v.  Savannah,  14  Ga.  484,  496,  501; 
Ex  parte  Robinson,  12  Nev.  275.  28  Am.  Rep.  802;  Wynne  v. 
Wright,  1  Dev.  &  B.  21.  And  see  dissenting  opinion,  Atkins  v.  Ran- 
dolph, 31  Vt.  246.  The  dissenting  opinion  in  State  v.  Cumberland, 
etc.,  R.  R.  Co.,  40  Md.  00,  cites  the  principal  case  in  arguing  that 
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a  State  could  impose  a  tax  upon  coal  transported  from  mines  to 
points  within  the  State  or  elsewhere  for  sale.  The  majority,  how- 
ever, held  such  a  tax  to  be  a  restriction  upon  interstate  commerce, 
and,  therefore,  void. 

Although,  as  was  noted  under  another  head,  the  courts  have 
established  the  rule  that  national  bank  shares  are  not  taxable 
by  the  States  in  absence  of  congressional  authorization,  there  is 
authority  for  holding  such  shares  to  be  distinguishable  from  the 
capital  stocls  of  the  bank  proi>er,  and  taxable  in  the  hands  of  in- 
dividual holders.  National  Bank  v.  Commonwealth,  9  WalL  361, 
19  L.  703;  National  Commercial  Bank  v.  Mobile,  62  Ala.  291,  34  Am. 
Rep.  17;  Bemey  v.  Tax  Collector,  2  Bailey  L.  C83,  684,  685,  686,  687, 
688;  Charleston  v.  Weston,  Harper  L.  (S.  C),  343,  349  (reversed  on 
appeal  by  Supreme  Court,  but  see  dissenting  opinion,  2  Pet.  473, 
479,  7  !-•.  490.  491).  Other  cases  have  held  that  while  Federal 
securities  are  not  taxable  as  such  by  the  States,  deposits  in  a  bank 
which  are  invested  in  such  securities  are  taxable  as  any  other 
property  provided  they  are  not  discriminated  against.  Society  for 
Savings  V.  Coite,  6  Wall.  605,  18  L.  902;  People  v.  Commissioners, 
23  N.  Y.  203,  205;  People  v.  Bradley,  39  lU.  133,  134.  The  real 
property  of  national  banks  is  expressly  declared  in  the  principal 
case,  to  be  subject  to  State  taxation,  and  the  validity  of  such  a 
tax  was  sustained  in  State  v.  First  National  Bank,  4  Nev.  851. 

Other  authorities  in  applying  the  doctrine  here  under  considera- 
tion have  held  that  bonds  of  a  foreign  corporation  are  taxable  in 
the  hands  of  persons  resident  in  the  taxing  State.  State  v.  Bentley, 
23  N.  J.  L.  542;  McKeen  v.  County  of  Northampton,  49  Pa.  St  524, 
88  Am.  Dec.  516;  Webb  v.  Burlington,  28  Vt  192.  And  this  is  true, 
although  the  corporation  is  exempt  from  taxation  In  the  State  where 
it  was  created.  Appeal  Tax  Court  v.  Paterson,  50  Md.  369;  State 
V.  Branin,  23  N.  J.  L.  495,  507.  On  the  other  hand,  a  South  Carolina 
case  is  authority  for  holding  that  dividends  received  by  stockholders 
in  a  corporation  are  not  taxable  by  a  State  which  has  exempted  the 
corporation  itself  from  taxation.  State  v.  Charleston,  5  Rich.  L. 
570,  571,  574,  575.  Bonds  issued  by  a  State  or  by  a  State  corpora- 
tion are  not  taxable  by  the  State  in  the  hands  of  nonresidents,  ac- 
cording to  State  V.  Ross,  23  N.  J.  L.  521;  Singer,  etc.,  Co.  v.  Heppen- 
heiraer,  58  N.  J.  L.  C39,  34  Atl.  1063.  To  the  same  effect  is  the 
dissenting  opinion  of  Field,  J.,  in  United  States  v.  Erie  Ry.  Co.,  106 
U.  S.  334,  27  L.  155,  1  S.  Ct.  231,  arguing  that  bonds  issued  by  a 
railway  company  are  not  taxable  in  the  hands  of  nonresident  aliens. 
Credits,  generally,  are  held  to  have  a  situs  for  taxation  in  the 
State  where  the  creditor  resides,  and  are  taxable  there,  although 
the  debt  is  secured  by  mortgage  on  property  elsewhere.  Kirtland 
v.  Hotchkiss,  100  U.  S.  497,  25  L.  561;  Mackay  v.  San  Francisco,  113 
Cal.  399,  45  Pac.  6t8;  Redmond  v.  Commissioners,  106  N.  O.  125, 
10  S.  E.  846;  Catlln  v.  Hull,  21  Vt  160.    The  Supreme  Court,  in 
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Nevada  Bank  ▼.  Sedgwick,  104  U.  S.  Ill,  26  L.  704,  affirmed  the 
power  of  a  State  to  tax  the  capital  of  a  bank  chartered  by  it,  al- 
though part  of  such  capital  is  invested  in  foreign  countries.  To 
the  same  effect  is  Faxton  v.  McCosh,  12  Iowa,  531.  And  a  State 
may  tax  mortgages,  irrespective  of  the  residence  of  the  mortgagees. 
Savings  Society  v.  Multnomah  County.  169  U.  S.  427,  42  L.  806, 
18  S.  Ct.  394;  Mumford  v.  Sewall,  11  Or.  68,  60  Am.  Kep.  463,  4  Pac. 
586. 

Several  cases  assert  the  right  of  the  States  to  impose  license 
taxes  upon  occupations.  Jones  ▼.  Page,  44  Ala.  658;  Young  y. 
Thomas,  17  Fla.  171,  35  Am.  Rep.  94;  Langville  v.  People,  4  Tex. 
App.  324;  Ould  v.  Richmond,  23  Gratt  467,  14  Am.  Rep.  140.  In 
Ex  parte  Williams,  31  Tex.  Cr.  272,  20  S.  W.  581,  it  was  argued  that 
such  a  tax  was  inoperative  as  applied  to  lawyers,  on  the  ground 
that  they  were  State  officers,  and  the  State  would  thus  be  im- 
posing a  tax  upon  its  instruments,  but  the  court  held  otherwise. 
A  North  Carolina  case  has  held  that  the  tax  applied  to  persons 
licensed  under  the  laws  of  the  United  States,  denying  the  contention 
that  a  Federal  license  rendered  the  licensee  a  Federal  officer. 
State  V.  Bell,  Phill.  (N.  C.)  85,  90. 

As  an  incident  of  this  unlimited  power  of  taxation,  several  cases 
have  affirmed  the  power  of  the  States  to  provide  for  summary  pro- 
cess to  collect  taxes  in  case  of  default  in  payment.  Gibson  v. 
Mason,  6  Nev.  306;  Rhinehart  v.  Schuyler,  2  Gilm.  507.  Or  to  pro- 
vide that  taxes  duo  the  State  shall  constitute  a  lien  upon  all  the 
property  of  the  debtor.  Doe  v.  Gledney,  8  Ga.  482.  Or  to  provide 
for  the  disfranchisement  of  delinquents.  Frieszleben  v.  Shallcross, 
0  Houst.  (Del.)  98,  19  Atl.  592.  And  in  State  v.  Central  Pacific 
R.  R.  Co.,  21  Nev.  264,  30  Pac.  690,  the  court  went  to  the  extent  of 
holding  valid  a  law  providing  that  a  former  recovery  should  not 
constitute  a  defense  to  an  action  to  recover  taxes. 

The  remaining  cases  under  this  head  are  of  a  miscellaneous 
nature,  and  cite  the  principal  case  in  affirming  and  denying  the 
validity  of  various  State  laws:  Providence  Bank  v.  Billings,  4 
Pet.  563,  7  L.  956,  and  Macon  v.  Bank,  60  Ga.  137,  holding  that  a 
bank  chartered  by  a  State  is  subject  to  taxation  by  the  State,  un- 
less expressly  exempted;  Henderson  Bridge  Co.  v.  Henderson  City, 
173  TJ.  S.  622,  holding  State  power  to  tax  a  bridge  was  not  af- 
fected by  the  fact  that  the  building  of  the  bridge  was  authorized 
by  congress;  Forbes  v.  Gracey,  9  Fed.  Cas.  404,  holding  that  the 
States  may  tax  ore  taken  from  mines,  although  such  mines  are  on 
United  States  lands;  People  v.  Naglee,  1  Cal.  236,  52  Am.  Dec. 
316,  is  to  the  same  effect;  In  re  Strawbridge,  39  Ala.  387,  388, 
390,  holding  that  an  act  exempting  agriculturists  from  military 
service  in  the  Confederate  States,  did  not  restrict  the  right  of  the 
States  to  subject  such  person  to  service  in  the  militia;  Kellogg  v. 
Union  Co.,  12  Conn.  25,  asserting  the  power  of  a  State  to  grant  to  a 
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private  corporation  the  right  to  take  tolls  from  persons  passing  up 
and  down  a  navigable  river  within  its  territory;  Anderson  v.  Van 
Brocklin,  15  Lea,  36,  holding  land  acquired  by  United  States  at 
tax  sale,  not  to  be  exempt  from  taxation,  where  such  land  is  not 
used  for  government  purposes;  North  Missouri,  etc.,  R.  B.  Oo.  v. 
Maguire,  49  Mo.  500,  8  Am.  Rep.  146,  holding  valid,  a  law  provid- 
ing that  a  tax  levied  upon  the  gross  earnings  of  a  railroad  company 
should  be  applied  upon  the  indebtedness  due  the  company  on  bonds 
issued  by  the  State;  People  v.  Equitable  Trust  Co.,  96  N.  Y.  394, 
holding  that  franchise  taxes  levied  by  a  State  must  be  confined 
to  corporations  created  by  it;  PuUen  v.  Commissioners,  66  N.  C 
362,  sustaining  the  validity  of  a  tax  upon  legacies  and  collateral 
descents;  Commonwealth  v.  Standard  Oil  Co.,  101  Pa.  St  145, 
holding  that  the  purchase  in  Pennsylvania  of  crude  petroleum  by  an 
Ohio  corporation,  did  not  constitute  "doing  business,"  within  the 
meaning  of  a  statute  requiring  payment  of  a  business  license;  Ex 
parte  Hunter,  2  W.  Ya.  152,  holding  that  a  Stater  may  require 
lawyers  to  take  an  oath  to  support  the  Constitution  before  being 
allowed  to  practice. 

The  principal  case  is  cited  approvingly  upon  this  point,  in  the 
following  cases,  which,  however,  give  the  rule  no  particular  applica- 
tion; East  Saginaw,  etc.,  Co.  v.  East  Saginaw,  19  Mich.  280,  2  Am. 
Rep.  90;  dissenting  opinion.  Savings  Bank  v.  Nashua,  46  N.  H.  404; 
Northern  Pacific  R.  R.  Co.  v.  Barnes,  2  N.  Dak.  322,  329,  51  N.  W. 
387,  389;  Mills  v.  Charleton.  29  Wis.  412,  417,  9  Am.  Rep.  585,  589; 
Macon  v.  Patty,  57  Miss.  388,  34  Am.  Rep.  456.  See  also  the  notes 
in  27  Am.  Rep.  640,  and  32  Am.  Rep.  538. 

Constitutional  law.— The  sovereignty  of  a  State  extends  to 
everything  that  exists  by  its  own  authority  or  is  introduced  by  its 
permission,  p.  429. 

That  the  States  are  supreme  within  their  respective  spheres  is  a 
principle  deducible  from  the  rule  thus  stated  in  the  principal  case. 
As  has  been  noted,  the  instruments  of  the  Federal  government  are 
exempt  from  control  by  the  States,  so  by  a  parity  of  reasoning,  a 
number  of  cases  have  declared  that  the  Federal  government  ■  can 
exercise  no  control  over  the  means  adopted  by  the  States  to  carry 
into  effect  their  sovereign  power.  Thus  it  has  been  held  that  con- 
gress cannot  tax  the  process  of  State  courts  requiring  such  process 
to  be  stamped  to  insure  its  validity.  Smith  v.  Short,  40  Ala.  388; 
Fifleld  V.  Close,  15  Mich.  508;  Union  Bank  v.  Hill,  3  Cold.  335;  Jones 
V.  Keep,  19  Wis.  374,  375.  Nor  can  congress  provide  rules  of  evi- 
dence for  State  courts.  Upon  this  ground  the  courts  have  held  that 
an  internal  revenue  act  of  congress,  requiring  notes  and  mortgages 
and  other  evidences  of  debt  to  be  stamped  before  being  admitted 
as  evidence,  was  inoperative  as  to  State  courts.  Bumpass  v.  Tag- 
gart,  26  Ark.  402,  7  Am.  Rep.  625;  Latham  v.  Smith,  45  IlL  30;  Craig 
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y.  Dimock,  47  III.  314.  Likewise  official  bonds  given  to  a  State  by 
its  officers  cannot  be  avoided  because  not  stamped  as  provided  by 
such  act  of  congress.  State  v.  Garton,  32  Ind.  4,  5,  2  Am.  Rep.  318. 
To  the  same  effect  Is  Davis  v.  Richardson,  45  Miss.  503,  7  Am.  Rep. 
734,  where  the  court  In  denying  that  failure  to  affix  a  revenue  stamp 
rendered  an  instrument  void,  nevertheless  admitted  that  such  fail- 
ure rendered  the  person  amenable  to  the  penalty  provided  by  con- 
gress. In  the  dissenting  opinion  in  Jones  v.  Keep,  19  Wis.  381,  386, 
supra,  it  was  argued  that  an  act  requiring  process  to  be  stamped 
did  not  Impair  such  process,  and  there  could  be  no  objection  to  it 
by  the  States.  And  following  the  same  reasoning,  Muscatine  v. 
Sterneman,  30  Iowa,  529,  530,  6  Am.  Rep.  687,  affirmed  a  decision 
refusing  to  admit  an  official  bond  as  evidence,  because  not  stamped. 
It  has  been  held  also  that  an  internal  revenue  tax  cannot  operate 
upon  mortgages  held  by  a  city  as  security  for  a  debt  due  from  a 
railroad  company.  U.  S.  v.  Baltimore  &  O.  R  Co.,  24  Fed.  Gas.  979. 
To  the  same  effect  also  Is  United  States  v.  Rallraod  Go.,  17  Wall.  322, 
21  L.  597,  although  Glifford  and  Miller,  JJ.,  dissenting,  cited  Mc- 
GuUoch  V.  Maryland  In  arguing  contra,  17  Wall.  334,  21  L.  602.  The 
dissenting  opinion  In  Yeazie  Bank  v.  Fenno,  8  Wall.  551,  19  L.  488, 
argues  In  favor  of  this  rule,  but  the  majority  held  that  under  its 
power  to  regulate  the  currency,  congress  could  impose  a  tax  upon 
the  notes  of  a  State  bank,  even  though  such  tax  were  prohibitive 
and  operated  to  drive  the  notes  out  of  circulation.  Upon  the  same 
principle  the  United  States  courts  have  denied  the  right  of  congress 
to  impose  a  tax  upon  the  salary  of  a  State  Judicial  officer.  Gollector 
v.  Day,  11  Wall.  123.  127,  20  L.  125,  127;  Day  v.  Buffinton,  3  GUff. 
387,  388,  392,  394,  F.  G.  3,675.  See  also  dissenting  opinion.  Pollock 
V.  Trust  Go.,  158  U.  S.  693,  39  L.  1145,  15  S.  Gt  942.  The  principal 
case  Is  distinguished  upon  this  point,  however,  in  Manhattan  Go.  v. 
Blake,  148  U.  S.  426,  37  L.  509,  13  S.  Gt  645,  where  it  was  held  that 
a  tax  by  congress  upon  the  deposits  In  a  bank  was  not  void,  be- 
cause such  deposits  consisted,  in  part,  of  State  funds,  for  the  safe- 
keeping of  which  the  bank  was  paid  by  the  State. 

The  rule  has  received  a  still  wider  application  in  those  cases  which 
deny  the  power  of  the  legislature,  or  municipalities  to  which  It  has 
granted  the  power  of  taxation,  to  impair  the  Instruments  of  the 
State.  So  In  Gommonwealth  v.  Mann,  5  Watts  &  Serg.  417,  It  was 
held  that  where  the  State  Gonstitutlon  provided  that  the  salary  of  a 
Judge  should  not  be  reduced  during  his  term,  the  legislature  could 
not  tax  it  as  Income.  To  the  same  effect  also  is  New  Orleans  v.  Lea, 
14  La.  Ann.  194.  And  in  Newark  Bank  v.  Assessor,  30  N.  J.  L.  17. 
it  was  denied  that  State  bonds  were  taxable  by  a  city  in  the  hands 
of  an  individual.  In  .a  I^ouisiana  case  also  it  was  held  that  munic- 
ipal bonds  were  not  taxable  by  the  State,  but  the  dissenting  opinion 
citing  the  principal  case  on  the  point  that  taxation  is  an  incident  of 
State  sovereignty,  argued  that  as  the  State  Constitution  did  not 
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exempt  snch  bonds  from  taxation,  the  tax  was  valid.  State  y. 
Assessors,  35  La.  Ann.  660,  665.  Again  in  Egerton  v.  New  Orleans, 
1  La.  Ann.  436,  it  was  held  that  taxes  collected  by  a  city  for  certain 
purposes  were  not  subject  to  execution  on  a  Judgment  rendered 
against  the  city.  The  principal  case  is  distinguished  upon  this  point 
in  two  cases.  In  New  Orleans  v.  Insurance  Co.,  23  La.  Ann.  62,  the 
court  declared  that  bonds  issued  by  a  corporation  and  owned  by  a 
"ity  did  not  constitute  part  of  the  city  franchise,  and  were  not 
essential  to  the  exercise  of  its  functions,  so  a  Judgment  creditor  of 
the  city  could  seize  such  bonds  on  execution.  In  Burton  v.  State,  8 
Gill,  8,  a  hajik  chartered  by  the  State  was  held  not  to  be  exempt 
from  a  State  law  requiring  evidences  of  indebtedness  to  be  stamped. 

Upon  the  principle  that  a  State  Is  sovereign  within  its  sphere,  the 
Circuit  Court  In  United  States  v.  New  Bedford  Bridge,  1  Wood. 
&  M.  435,  455,  503,  F.  C.  15,867,  denied  its  Jurisdiction  to  entertain 
an  indictment  for  obstructing  a  navigable  river  by  a  bridge  author- 
ized by  the  State.  Congress  not  having  prohibited  such  obstructions, 
the  court  held  It  to  be  within  the  power  of  the  State  to  authorize 
the  erection  of  a  bridge  over  waters  within  its  borders.  The  prin- 
ciple is  also  approved  in  State  v.  Gibson,  36  Ind.  400,  10  Am.  Bep. 
51,  in  discussing  the  subject  of  sovereignty  generally. 

Miscellaneous  citations.— United  States  v.  Arredondo,  6  Pet  729, 
8  L.  561,  cites  the  principal  case  as  authority  for  holding  that  the 
legislative  and  Judicial  departments  of  government  are  supreme 
within  their  respective  spheres,  and  In  this  it  has  been  followed  by 
several  cases;  Sabariego  v.  Maverick,  124  U.  S.  282,  31  L.  439,  8  S. 
Ct  472;  United  States  v.  California  Land  Co.,  148  U.  S.  44,  37  L.  360, 
13  S.  Ct  463;  Baring  v.  Erdman,  2  Fed.  Cas.  790;  Ryder  v.  Inne- 
rarity,  4  Stew.  &  P.  30;  State  ex  rel.  v.  Porter,  1  Ala.  704;  Borden  v. 
State,  11  Ark.  548,  54  Am.  Dec.  238;  Salisbury  Assn.  v.  County,  86 
Ud.  622,  39  Atl.  427.  In  Fertilizing  Co.  v.  Hyde  Park,  97  U.  S.  666, 
24  L.  1038,  the  principal  case  is  cited  upon  the  point  that  If  the 
legislature  may  tax  a  corporation,  it  may  also.  In  the  exercise  of  its 
police  power,  abolish  it,  if  it  has  become  a  nuisance.  Pollock  v. 
Farmers'  Loan  &  Trust  Co.,  158  U.  S.  617,  39  L.  1119,  15  S.  Ct  913, 
cites  it  as  an  instance  where  the  Supreme  Court  exercised  its  power 
to  construe  the  Federal  Constitution.  Campbell,  J.,  in  Swan  v. 
Williams,  2  Mich.  434,  quotes  the  statement  that  "  the  power  of 
creating  a  corporation  is  never  used  for  its  own  sake,  but  for  the 
purpose  of  effecting  something  else,"  in  holding  a  railroad  being  a 
quasi-public  corporation  may  have  land  condemned  to  it  under  the 
power  of  eminent  domain.  In  McClanahan  v.  Western  Asylum,  88 
Va.  469,  13  S.  E.  978;  McCulloch  v.  Maryland  is  made  authority  for 
holding  that  a  suit  by  or  against  a  national  bank  Is  not  a  suit  by  or 
against  the  United  States,  and  hence  the  maxim  '*  nullum  tempus 
occurrit  regnl,''  can  have  no  application  to  such  actions.  Two  cases 
cite  It  as  an  Instance  where  the  Supreme  Court  exercised  Its  power 
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to  determine  the  constitiitlonality  of  a  State  law  —  State  Lottery  Co. 
V.  Fltzpatrick,  3  Woods,  264,  F.  C.  8,541;  Bally  v.  Gentry,  1  Mo.  368, 
13  Am.  Dee.  487.  And  Worcester  v.  Georgia,  6  Pet  537, 565,  8  L.  492, 
503,  as  an  instance  of  practice  in  a  qui  tam  action.  Edwards  v. 
Kearzey,  96  U.  S.  602,  24  L.  797,  quoting  the  statement  that  "  the 
power  to  tax  Is  the  power  to  destroy,"  held,  that  the  power  to  modify, 
at  discretion,  the  remedy  for  the  enforcement  of  a  contract  Is  also 
the  power  to  destroy  that  remedy,  and  denied  the  right  of  a  State 
legislature  to  exempt  property  from  execution  to  such  an  extent  as 
to  destroy  the  remedy.  See  also  Long  v.  Walker,  105  N.  0.  98,  10 
8.  B.  860,  on  the  same  point.  And  Noble  v.  CuUom,  44  Ala.  564,  upon 
the  principle  that  the  "people  of  the  United  States  constitute  one 
nation  and  did  not  design  to  make  the  national  government  de- 
pendent upon  the  States,"  held  that  a  Judgment  recovered  In  a  State 
under  the  articles  of  secession  was  not  enforceable  after  reconstruc- 
tion. The  principal  case  has  been  erroneously  cited  In  the  following 
cases:  Bailey  v.  Railroad  Oo.,  4  Harr.  (Del.)  401,  44  Am.  Dec.  603; 
Western,  etc.,  R.  R.  CJo.  v.  Georgia,  54  Ga.  431;  Demoss  v.  Noble,  6 
Iowa,  533;  Danks  v.  Quackenbush,  1  N.  Y.  132:  Blssell  v.  Hunting- 
ton, 2  N.  H.  145. 

4  Wheat  438^444,  4  L.  609,  THB  GENERAL  SMITH. 

Karitime  liens.— Admiralty  has  jurisdiction  to  enforce  lien  for 
repairs  or  necessities  furnished  at  Instance  of  master  of  vessel  In 
foreign  port  or  port  of  State  other  than  that  to  which  vessel 
belongs,  p.  443. 

This  rule  has  been  cited  and  applied  in  dissenting  opinion,  Thomas 
V.  Osbom,  19  How.  38»  15  L.  541,  majority  refusing  to  enforce  lien, 
and  distinguishing  principal  case  on  this  point;  The  Belfast,  7  Wall. 
643,  646,  19  L.  272,  denying  jurisdiction  of  State  court  to  enforce 
lien  arising  from  contract  of  affreightment;  The  Grapeshot,  9  Wall. 
136,  19  L.  654,  holding  ordering  of  supplies  by  master  on  credit  of 
vessel  to  be  sufficient  proof  of  necessity  to  support  implied  hypothe- 
cation in  favor  of  materialmen  acting  in  good  faith;  so  also  in 
The  Lulu,  10  Wall.  200,  19  L.  908,  to  the  same  effect;  The  Ejilo- 
rama,  10  Wall.  211, 19  L.  943,  holding  that  right  to  enforce  such  lien 
is  not  affected  by  fact  that  owner  was  present  in  such  foreign 
port,  provided  supplies  were  actually  furnished  on  credit  of  vessel; 
Insurance  Ck).  v.  Baring,  20  Wall.  163,  22  L.  252,  holding  that 
advances  made  to  equip  vessel  in  foreign  port  are  presumed  to  be 
made  on  credit  of  vessel,  and  constitute  Insurable  interest;  The 
Lulu,  1  Abb.  (U.  S.)  193,  Chase,  164,  F.  O.  8,604  (see  10  Wall.  200, 
19  L.  908,  supra);  The  William  and  Bmmerline,  Blatchf.  &  H.  70,  72, 
F.  O.  17,687,  enforcing  bottomry  bond  given  for  supplies  furnished; 
The  Gold  Hunter,  Blatchf.  &  H.  306,  F.  O.  5,513,  enforcing  lien  under 
contract  for  unloading  vessel;  Reeder  v.  The  George's  Creek,  3 
Hughes,  586,  F.  0.  11,654,  holding  that  Hen  for  such  necesslUes 
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cannot  be  displaced  by  mortgage  on  vessel  recorded  in  home  port; 
The  Active,  Olcott,  288,  F.  O.  34,  holding  lien  for  materials  not 
waived  by  acceptance  of  promissory  note;  Bemnants  in  Ck)iui; 
Olcott,  384,  P.  O.  11,697»  on  point  that  where  credit  Is  given  ex- 
pressly to  owner,  claims  of  materialmen  cannot  constitute  lien 
on  vessel;  The  Witch  Queen,  8  Sawy.  202,  P.  0.  17,916,  and  The 
Barque  Ghusan,  1  Sprague,  39,  P.  0.  2,716,  enforcing  lien  for  sup- 
plies furnished  in  State  other  than  that  to  which  vessel  belonged 
(see  also  same  case  on  appeal,  2  Story,  461,  463,  P.  O.  2,717,  re- 
versing 1  Sprague,  39,  P.  G.  2,716,  supra,  on  other  grounds);  The 
Brig  Nestor,  1  Sumn.  74,  87,  P.  0.  10,126,  holding  that  giving  credit 
for  fixed  time  does  not  extinguish  lien  for  supplies;  The  Brig 
Draco,  2  Sumn.  178,  P.  0.  4.057,  enforcing  bottomry  bond  executed 
by  owners,  against  bona  fide  purchaser  of  vessel  in  absence  of  laches 
on  part  of  lender;  Drinkwater  v.  The  Spartan,  1  Ware,  153,  P.  O. 
4,085,  as  instancy  where  admiralty  enforced  maritime  lien;  The 
Scotia,  35  Ped.  Rep.  909,  holding  that  lien  for  supplies  furnished 
takes  precedence  of  prior  mortgage;  Chapman  v.  Engines  of  The 
Greenpoint,  38  Ped.  672,  holding  salvor  entitled  to  lien  upon 
property  saved;  The  Susan  G.  Owens,  23  Ped.  Gas.  448,  hold- 
ing that  where  vessel  in  course  of  construction  is  sold  to  per- 
son residing  in  another  State,  materialmen  have  lien  for  materials 
furnished  prior  to  sale;  Murphey  v.  Mobile,  etc.,  Co.,  49  Ala.  438, 
denying  Jurisdiction  of  State  court  to  enforce,  by  admiralty  process, 
materialman's  lien;  Thoms  v.  Southard,  2  Dana,  482,  26  Am.  Dec. 
473,  holding  decree  of  Pederal  court  enforcing  lien  against  vessel 
to  be  conclusive,  and  not  attachable  in  State  court;  Hayford  v. 
Gunningham,  72  Me.  131,  denying  jurisdiction  of  State  court  to 
enforce,  by  admiralty  process,  material  lien  provided  for  by  its  own 
State  statutes;  so  also  in  Warren  v.  Kelley,  80  Me.  524,  526,  15 
Atl.  50,  51;  to  same  effect,  The  Petrel  v.  Dumont,  28  Ohio  St  610, 
22  Am.  Rep.  399,  holding  that  such  Jurisdiction  extends  to  en- 
forcing lien  occurring  in  port  on  Ohio  river;  The  Willapa,  25  Or. 
73,  34  Pac.  689,  denying  Jurisdiction  of  State  court  to  enforce,  by 
admiralty  procedure,  a  lien  for  supplies  furnished.  Gited  approv- 
ingly in  discussing  genei*al  subject  In  The  J.  E.  Rumbell,  148  U. 
S.  12,  37  L.  347,  13  S.  Gt  500;  Pox  v.  Holt,  4  Ben.  296»  P.  O.  5,012; 
Gunningham  v.  HaU,  1  Cliff.  49,  P.  O.  3,481;  Hill  v.  The  Golden 
Oate,  Newb.  310,  P.  O.  6,492;  Grapo  v.  Allen,  1  Sprague,  1S5,  P.  a 
3,360;  Zane  v.  Brig  President,  4  Wash.  454,  456,  P.  O.  18,201;  Fox 
V.  Holt,  36  Conn.  572. 

Distinguished  In  Thomas  v.  Osbom,  19  How.  28,  15  L.  637,  re- 
fusing to  enforce  lien  against  vessel  where  there  was  no  necessity 
for  attaching  lien  and  master  was  able  personally  to  pay  for  sup- 
plies furnished;  Burke  Mfg.  Go.  v.  The  A.  Saltzman,  42  Mo.  App. 
dl,  asserting  exclusive  Jurisdiction  of  State  court  over  lien  enacted 
by  statute. 
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Admiralty  possesses  general  Jurisdiction  in  cases  of  suits   by 
materialmen,  both  in  personam  and  ia  rem,  p.  443. 

Cited  and  principle  applied  in  Andrews  v.  Wall,  3  How.  573,  11 
Tj.  731,  asserting  jurisdiction  over  contract  of  consort  ship,  as  a 
marine  contract;  The  Wave,  Blatchf.  &  H.  241,  F.  0.  17,297,  holding 
rliat  admiralty  has  jurisdiction  over  claims  for  salvage  upon  waters 
within  ebb  and  flow  of  tide,  although  within  body  of  State; 
Thatcher  v.  McOulloh,  Olcott,  369,  F.  C.  13,862,  holding  that  action 
In  personam  lies  to  recover  freight  in  favor  of  master  against  con- 
signee; The  Callsto,  2  Ware  (Dav.).  31,  F.  a  2.316,  under  facts 
similar  to  principal  case;  Constantine  v.  The  River  Queen,  2  Fed. 
731,  holding  that  weighing  and  measuring  of  cargo  consti- 
tutes a  marine  service  and  may  be  subject  of  action  in  personam; 
Enduer  v.  Greco,  3  Fed.  412,  413,  holding  that  materialman,  al- 
though he  has  no  lien  in  domestic  port,  may  sue  in  personam;  Pel- 
ham  V.  The  B.  F.  Woolsey,  3  Fed.  461,  entertaining  libel  for 
wharfage;  Marshall  v.  Bazin,  16  Fed.  Gas.  837,  entertaining  action 
In  personam  to  recover  on  contract  for  transportation  of  passen- 
gers. Cited  approvingly,  in  discussing  general  subject,  in  State  y. 
Thacher,  1  Ware,  97,  F.  C.  13,348. 

Criticised  in  separate  concurring  opinion  of  Johnson,  J.,  In  Ram- 
say V.  AUegre,  12  Wheat.  614,  635,  636,  639,  6  L.  747,  754,  755,  756^ 
denying  right  of  materialmen  to  proceed  in  personam  where  action 
In  rem  could  not  be  maintained.  Distinguished  in  Merrltt  Y.  Sack- 
ett,  17  Fed.  Gas.  140,  under  "Rule  12." 

Karitline  lien.— Admiralty  will  enforce  lien  for  repairs  made  or 
supplies  furnished  in  home  port  of  vessel,  only  in  cases  where  such 
lien  is  expressly  created  by  local  law,  p.  443. 

The  principal  case  is  a  leading  authority  on  this  point,  and  Its 
rulings  have  been  affirmed  and  applied  as  shown  in  the  following 
citing  cases:  Peyroux  v.  Howard,  7  Pet  341,  8  L.  706,  holding  lien 
of  materialman  on  domestic  vessel,  provided  for  by  statute,  en- 
forceable in  admiralty;  New  Jersey,  etc.,  Ga  v.  Merchants*  BanK,  6 
How.  390,  12  L.  485,  as  instance  of  difference  between  English  and 
American  admiralty  practice;  Hays  v..  Steamship  Co.,  17  How. 
599,  15  L.  255,  as  showing  distinction,  in  contemplation  of  admiralty, 
between  vessels  in  home  ports  and  those  in  foreign  ports;  The  St 
Lawrence,  1  Black,  529,  17  L.  183,  enforcing  lien  given  by  State  stat- 
ute for  repairs  made  in  home  port  (cause  was  pending  at  time  rule 
disclaiming  jurisdiction  to  enforce  such  liens  was  adopted);  Ex 
parte  McNeU,  13  Wall.  243,  20  L.  627,  asserting  jurisdiction  of 
Federal  courts  to  enforce  State  laws  regulating  subject  of  pilotage; 
The  Lottawanna,  21  Wall.  571,  579,  22  L.  660,  663,  refusing  to  enter- 
tain jurisdiction  where  State  statute  regarding  recording  of  lien  had 
not  been  compUed  with;  The  Glide,  167  U.  S.  609,  610,  611,  613,  614, 
615,  619,  42  li.  297,  298,  29Q,  300,  17  S.  Gt  931,  932,  933,  934,  enforcing 
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lien  for  repairs  under  State  statute;  so  also  in  The  Harrison,  2  Abt>. 
(U.  S.)  75,  84.  93,  1  Sawy.  354,  363,  373,  F.  O.  5,038;  The  AUda,  Abb. 
Adm.  169,  F.  0.  199,  refusing  to  enforce  lien  where  it  was  not  as- 
serted within  time  prescribed  by  State  statute;  The  Infanta,  1  Abb. 
Adm.  268,  F.  C.  7,030,  declining  to  enforce  lien  not  recognized  by 
State  law;  The  Circassian,  1  Ben.  141,  F.  O.  2,721,  as  showing  dis- 
tinction between  foreign  and  domestic  vessels;  'Pie  Kate  Hlnchman, 
7  Biss.  239,  F.  0.  7,621,  holding  that  duly  recorded  mortgage  of  ves- 
sel is  to  be  preferred  to  lien  for  supplies  given  by  State  law;  The 
Circassian,  11  Blatchf.  473,  474,  475,  F.  C.  2,726,  construing  "  new 
twelfth  rule  of  admiralty; "  Cole  v.  The  Atlantic,  Crabbe,  442,  F.  C. 
2,976,  holding  that  where  lien  given  to  mechanic  for  repairs  made 
in  home  port,  delay  of  two  years  in  enforcing  it  will  not  defeat  It,  in 
absence  of  culpable  neglect;  The  Young  Mechanic,  2  Curt  405,  406, 
F.  C.  18,180,  holding  such  lien  not  to  be  divested  by  death  of  owner, 
and  representation  by  administrator  of  the  insolvency  of  the  estate; 
The  Albany,  4  DiU.  442,  443,  F.  C.  131,  refusing  to  enforce  lien  for 
supplies  furnished,  there  being  no  State  statute  on  the  subject; 
Phillips  V.  The  Thomas  Scattergood,  Gilp.  9,  F.  C.  11,106,  enforcing 
lien.for  wages  under  State  law;  Davis  v.  Brig,  Gilp.  478,  F.  C.  3,643. 
holding  that  lien  vested  under  State  law  cannot  be  defeated  by 
transfer  of  vessel  to  new  owner;  The  Red  Wing,  5  McCrary,  123, 
14  Fed.  870,  holding  that  where  statute  prescribes  time  within  which 
lien  must  be  enforced,  equity  will  recognize  such  limitation;  Wick 
V.  The  Samuel  Strong,  6  McLean,  590,   Newb.  190,   F.  O.  17,607. 
granting  motion  to  dismiss  libel  where  lien  not  recognized  by  State 
law;  The  Harriet  Olcott,  231,  F.  C.  6,097,  enforcing  statutory  lien 
of  watchman  employed  on  board  domestic  vessel;  The  Eliza  Ladd, 
3  Sawy.  521,  F.  C.  4,364,  enforcing  lien  for  work  given  by  State  law; 
The  City  of  Salem,  7  Sawy.  479,  10  Fed.  845,  where  statute  pro- 
vided that  persons  performing  labor  on  vessel  at  request  of  con- 
tractor, should  have  lien  for  wages;  The  Richard  Busteed,  1  Sprague, 
442,  446,  447,  F.  O.  11,764,  enforcing  provisions  of  State  statute 
regulating  liens  given  for  materials  furnished  in  building  ship;  The 
Schooner  Marlon,  1  Story,  72,  F.  C.  9,087,  refusing  to  enforce  lien 
under  facts  identical  with  those  in  principal  case;  Reppert  ▼.  Robin- 
son, Taney,  497,  F.  C.  11,703,  enforcing  lien  under  statute  where,  by 
law  of  State,  acceptance  of  promissory  note  did  not  extinguish 
principal  debt;  Plckell  v.  Loper,  Taney.  502,  F.  O.  11,119,  dismissing 
libel  where  supplies  were  furnished  in  port  where  vessel  licensed; 
Hull  of  a  Ship,  2  Ware  (Dav.),  201,  F.  C.  6,859,  enforcing  statutory 
mechanics*  lien;  Macy  v.  De  Wolf,  3  Wood.  &  M.  203,  F.  O.  8,933, 
as  showing  distinction  between  foreign  and  domestic  vessels. 

Other  citing  cases  affirm  and  follow  the  syllabus  principle,  as 
follows:  Monongahela,  etc.,  Co.  v.  The  Bob  Connell,  1  Fed.  219, 
holding  that  lien  for  lockage  does  not  arise  where  services  rendered 
vessel  in  home  port;  The  B.  A.  Barnard,  2  Fed.  721,  holding  that 
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maritime  lien  is  to  be  preferred  to  such  statutory  lien;  but  see  The 
General  Bumside,  2  Flipp.  148,  3  Fed.  231,  where  such  liens  are  held 
to  be  entitled  to  equal  rank  with  liens  of  foreign  materialmen; 
Kretzmer  v.  The  William  A.  Levering,  35  Fed.  784,  holding  that  no 
lien  arises  by  sale  of  supplies  to  cook  of  vessel;  The  Manhattan,  46 
Fed.  798,  entertaining  suit  to  enforce  lien  for  labor  in  building 
yessel  in  home  port;  The  Samuel  Marshall,  49  Fed.  756,  arguing  in 
,  favor  of  application  of  rule  where  one  of  several  joint  owners  re- 
sides in  town  where  credit  given;  Lighters  Nos.  27  and  28,  57  Fed. 
666,  F.  G.  15,236,  refusing  to  enforce  statutory  lien  against  vessel 
where  credit  not  given  to  vessel;  so  also  in  The  Alvira,  63  Fed.  147, 
155,  to  same  effect;  The  Unadilla,  73  Fed.  351,  holding  that  statutory 
liens  are  inferior  to  maritime  liens,  and  holders  are  entitled  to  share 
only  after  maritime  liens  satisfied;  The  Electron,  74  Fed.  694,  re- 
fusing to  enforce  lien  for  supplies,  where  credit  not  given  to  vessel; 
Spedden  v.  Koenig,  78  Fed.  506,  42  U.  S.  App.  267,  holding  that 
managing  owner  living  in  town  with  rest  of  owners,  cannot  charge 
vessel  for  supplies;  The  Augrusta,  2  Fed.  Gas.  210,  212,  enforcing 
statute  giving  carpenter's  lien  on  vessel  for  wages;  Wickes  v.  The 
Circassian,  5  Fed.  Gas.  689,  under  facts  similar  to  those  in  principal 
case;  Harrison  v.  The  Anna  Kimball,  11  Fed.  Gas.  646,  refusing  t6 
enforce  lien  under  State  statute  allowing  half -pilotage,  in  absence  of 
provision  in  such  statute;  Haslett  v.  The  Kntcrprise,  11  Fed.  Gas. 
784,  where  State  statute  allowed  lien  for  repairs;  Hill  v.  The  Golden 
Gate,  12  Fed.  Gas.  161,  164;  Jenkins  v.  The  Gongress,  13  Fed.  Gas. 
456,  holding  lien  lost  by  departure  of  vessel  from  port  where  supplies 
furnished  and  statutory  lien  attached;  Ludington  v.  The  Nucleus, 
15  Fed.  Gas.  1095,  refusing  to  attach  lien  for  labor  in  absence  of 
State  statute;  so  also  in  Marsh  v.  The  Minnie,  16  Fed.  Gas.  811; 
Schuchardt  v.  The  Angelique,  21  Fed.  Gas.  745,  enforcing  lien  given 
by  State  statute,  but  refusing  to  give  it  priority  claimed  for  it  by 
such  statute;  Udell  v.  The  Ohio,  24  Fed.  Gas.  497,  holding  that  lien 
will  not  attach  ttnder  State  law  for  materials  furnished  to  bulMer 
after  contract  price  paid  to  builder  in  full;  Whittaker  v.  The  J.  A. 
Travis,  29  Fed.  Gas.  1116,  1117,  enforcing  statutory  lien  for  supplies 
furnished.  Gited  also  in  Steamboat  Belfast  v.  Boon,  41  Ala.  63, 
in  support  of  the  validity  of  an  act  giving  shipper  a  lien  for  loss  of 
goods;  Buddington  v.  Stewart,  14  Gonn.  409,  applying  principle  in 
State  court  and  refusing  to  enforce  lien  for  repairs  made  in  home 
port,  in  absence  of  statute;  Bees  v.  The  General  Terry,  3  Dak.  Ter. 
^167,  13  N.  W.  537,  refusing  to  enforce  mechanic's  lien;  Williamson 
V.  Hogan,  46  111.  518,  refusing  to  enforce  lien  for  supplies;  Tug 
Montauk  v.  Walker,  47  111.  337,  on  point  that  State  statute  giving 
lien  for  supplies  and  right  to  enforce  it  in  State  court,  is  valid  if  not 
in  conflict  with  Federal  Jurisdiction;  so  also  in  Dorr  v.  Waldron,  62 
IlL  228,  14  Am.  Bep.  91;  Bauduc's  Syndics  v.  Nicholson,  4  La.  85, 
applying  principle  in  denying  Jurisdiction  of  United  States  court  to 
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Interfere  with  execution  of  decree  of  court  In  action  to  enforce 
statutory  Uen  against  domestic  vessel;  I  rann  v.  Fletcher,  1  Gray, 
128,  where  no  lien  given*  by  statute  for  supplies  furnished  In 
domestic  port;  so  also  in  Dever  v.  The  Hope,  42  Miss.  723,  2  Am. 
Rep.  648,  649;  Brookman  v.  HamiU,  43  N.  Y.  560,  3  Am.  Rep.  736. 
asserting  right  of  State  to  provide  for  enforcement  of  such  liens  ac- 
cording to  common-law  rules;  Waggoner  v.  St  John.  10  Heisk.  521. 
asserting  power  of  State  legislatures  to  create  lien  not  recognized  by 
maritime  law;  Price  v.  Frankel,  1  Wash.  Ter.  39,  holding  that  where 
State  statute  provides  that  lien  shall  not  attach  for  supplies  fur- 
nished in  home  port  until  action  commenced,  territorial  Admiralty 
Court  has  no  jurisdiction  to  entertain  suit  See  also  valuable  note. 
62  Am.  Dec.  241,  243,  on  general  subject 

Cited  approvingly  in  general  discussion,  but  without  application 

of  the  rule.  In  the  following  cases:    Dissenting  opinion.  Waring  v. 

Clarke,  5  How.  491,  12  L.  250;  The  Lottawanna,  20  Wall.  217,  219, 

22  L.  262;  In  re  Surplus,  etc.,  of  The  Ship  Edith,  11  Blatchf.  460, 

461,  462,  F.  C.  4.283;  The  Hilarity,  Blatchf.  &  H.  92,  F.  O.  6,480; 

Hatton  V.  The  Mellta,  3  Hughes,  499,  F.  C.  6,218;  The  Robert  Fulton. 

1  Paine,  626,  F.  C.  11,890;  Davis  v.  Child.  2  Ware  (Dav.),  74,  F.  C. 

3,628;  The  Dolphin,  1  Flipp.  584,  F.  C.  3,973;  In  re  Long  Island,  etc., 

Co.,  5  Fed.  609;  The  Samuel  Marshall.  54  Fed.  399,  401,  6  U.  S.  App. 

389;  Davidson  v.  Baldwin,  79  Fed.  97,  47  U.  S.  App.  589;  Moir  v. 

Dubuque,  17  Fed.  Cas.  570.  571;  Zollinger  v.  The  Emma,  30  Fed. 

Cas.  940;  Bowen  v.  Peters,  71  Me.  465;  Gould  v.  Jacobson,  58  Mich. 

291,  25  N.  W.  196. 

Criticised  in  dissenting  opinion.  Ward  v.  Peck,  18  How.  271,  15  L. 
385.    Explained  and  distinguished  in  Maguire  v.  Card.  21  How.  251, 
16  L.  118,  denying  Jurisdiction  of  admiralty  to  enforce  statutory 
liens  for  contracts  of  affreightment  to  be  performed  upon  rivers 
wholly  within  a  State,  a  prior  rule  of  court  having  disclaimed 
Jurisdiction  to  enforce  liens  given  by  State  law.    Criticised  in  dis- 
senting opinion,  The  Lottawanna,  21  WalL  592.  22  L.  667,  arguing 
in  favor  of  Jurisdiction  of  admiralty  to  enforce  lien,  although  re- 
quirements   of    State    statute    not    strictly    observed;    The    Kate 
Tremaine,  5  Ben.  67,  F.  C.  7,622,  holding  that  contract  for  wharfage 
creates  a  maritime  lien,  enforceable  in  absence  of  State  statute. 
Limited  in  The  John  Richards.  1  Biss.  108,  F.  O.  7,361.  holding  that 
general  maritime  lien  is  superior  to  lien  recognized  by  State  statute, 
and  Judgment  and  sale  under  latter  cannot  displace  former.    So  also 
in  The  N.  W.  Thomas,  1  Biss.  214,  215,  F.  C.  10,386.    Modified  In 
Schultz  V.  Bosman,  5  Hughes,  101,  F.  O.  12,488,  ruling  otherwise, 
where  port  where  supplies  furnished  is  the  home  port  but  owner 
resides  at  distance,  and  need  for  supplies  is  urgent.    Distinguished 
in  The  George  T.  Kemp,  2  Low.  481,  F.  O.  5,341,  where  vessel  was 
really  owned  by  foreigner,  and  sailed  under  foreign  flag,  and  lien 
was  enforced  for  supplies  furnished  in  port  where  equitable  owner 
resided;  The  H.  E.  WUlard,  52  Fed.  389,  denying  Jurisdiction  to 
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enforce  statutory  lien  which  Is  not  maritime  In  its  nature.  Criti- 
cised In  Jackson  v.  The  Kinnle,  13  Fed.  Cas.  219,  holding  that 
statutes  providing  for  liens  In  home  port,  in  effect  attempt  to  confer 
jurisdiction  upon  Admiralty  Courts,  and  are  void.  Criticised  in  The 
Josephine,  39  N.  Y.  24,  26,  27,  holding  void  an  act  of  legislature 
creating  statutory  lien  enforceable  in  Admiralty  Courts. 

Karitlme  lien.—  Shipwright,  making  repairs  In  domestic  port,  has 
li^n  upon  vessel  in  absence  of  statute,  so  long  as  she  remains  in  his 
I)osseBslon,  but  If  he  parts  with  possession  or  works  on  vessel  with- 
out having  possession,  no  lien  exists,  p.  443. 

Cited  and  principle  applied  in  Leland  v.  The  Medora,  2  Wood.  & 
M.  97,  F.  C.  8,237,  holding  that  materialman  waives  Hen  by  un- 
reasonable delay  In  enforcing  It;  Jenkins  v.  Congress,  13  Fed.  Cas. 
456,  holding  that  departure  from  port  where  supplies  furnished, 
destroys  lien  given  by  State  statute;  Case  v.  Woolley,  6  Dana,  22,  23, 
27,  32  Am.  Dec.  59,  60,  63,  where  shipwright  surrendered  possession 
of  vessel  after  building;  Herrington  v.  The  Chisholm,  8  Jones  (N.  C). 
8,  holding  that  where  such  liens  are  regulated  by  statute,  they  are 
lost  if  not  enforced  as  provided  by  statute. 

Miscellaneous  citations.— Explained  in  Waring  v.  Clarke,  5  How. 
459,  12  L.  235,  discussing  general  subject  and  holding  that  admiralty 
jurisdiction  cannot,  as  intimated  in  principal  case,  be  determined 
by  common-law  rules;  so  also  in  The  Stephen  Allen,  Bl.  &  H.  177, 
F.  C.  13,361.  Cited  in  Packard  v.  Ship  Louisa,  2  Wood.  &  M.  53, 
F.  C.  10,652,  but  application  doubtful;  so  also  in  Sheaf e  v.  Kimball. 

21  Fed.  Cas.  1209;  Cox  v.  Murray,  Abb.  Adm.  341,  F.  O.  3,304,  on 
point  that  In  admiralty  remedy  is  to  be  sought  in  rem  against 
vessel  or  in  personam  against  owner. 

4  Wheat  444-452,  4  L.  611,  McIYER'S  LESSEE  v.  WALKER. 

Decision  In  9  Cr.  173-179,  reaffirmed  upon  all  the  points  then 
decided.    See  note  to  that  case. 

Wella  Y.  Jackson,  etc.,  Co.,  47  N.  H.  260,  90  Am.  Dec.  589,  and 
note,  90  Am.  Dec.  592,  cite  both  decisions  on  the  point  that  where 
nothing  exists  to  control  calls  for  courses  and  distances,  land  must 
be  bounded  by  courses  and  distances  according  to  the  magnetic 
meridian.  The  later  decision  is  cited  on  this  point  in  Bruckner's 
Lessee  v.  Lawrence,  1  Doug.  (Mich.)  29,  where  authorities  are  col- 
lected and  discussed. 

On  the  point  that  monuments  designated  in  a  patent  will  control 
courses  and  distances,  both  decisions  are  cited  in  Higley  v.  Bldwell, 
9  Conn.  452,  and  distinguished  in  Stanley  v.  Stanley,  2  N.  H.  372. 
The  following  cases  cite  only  the  later  decision  upon  this  point: 
Sayers  v.  City  of  Lyons,  10  Iowa,  255,  where  monument  called  for 
was  **  low- water  mark  "  on  navigable  stream  and  made  longer  line 
than  that  called  for  by  distance;  Wendell  v.  People,  8  Wend.  190, 

22  Am.  Dec  639,  applying  rule  to  slmUar  state  of  facts.    The  rule 
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Is  also  cited,  arguendo,  in  Opdyke  v.  Stephens,  28  N.  J.  L.  86,  and 
Browning  v.  Atkinson,  37  Tex.  660. 

The  following  cases  cite  both  decisions  on  the  point  that  if  a 
patent  refer  to  a  plat  annexed,  resort  may  be  had  to  such  plat  to 
correct  repugnancies  in  patent:  Brown  v.  Clements,  3  How.  672, 
11  L.  778;  United  States  v.  Texas,  162  U.  S.  37,  40  L.  879,  16  S.  Ct. 
733;  Knowles  v.  Nichols,  2  Curt  574,  F.  C.  7,897;  Langdon  v.  New 
York,  93  N.  Y.  148;  Wolfe  v.  Scarborough,  2  Ohio  St.  368;  Water- 
man V.  Andrews,  14  R.  I.  598.  The  principle  is  applied  In  the  fol- 
lowing additional  cases,  citing  simply  this  later  decision:  Noonan 
V.  Lee,  2  Black,  504,  17  L.  280,  where  land  was  de8crll)ed  as  *'  south- 
east quarter  "  of  certain  section;  Trapier  v.  Wilson,  2  McCord  (S.  C), 
197,  holding  that  where  land  is  described  as  being  "  an  Island  *' 
gnnt  includes  the  whole  island  as  designated  by  surveyor's  plat 
The  principal  case  is  also  cited  approvingly,  but  without  particular 
application  to  the  point  at  issue,  in  McManus  v.  Carmichael,  3 
Iowa,  38. 

4  Wheat  453-465,  4  L.  613,  ORR  v.  HODGSON. 

Alien.—  The  sixth  article  of  the  treaty  of  peace  of  1783  protected 
from  forfeiture,  by  reason  of  alienage,  lands  then  held  by  British 
subjects,  p.  462. 

This  holding  has  been  cited  and  applied  in  Society,  etc.  v.  New 
Haven,  8  Wheat  489,  5  L.  668,  extending  protection  to  corporations 
created  by  British  crown;  Hughes  v.  Edwards,  9  Wheat  496,  6  L. 
144,  entertaining  bill  by  alien  mortgagee  to  have  land  sold  which 
was  conveyed  to  him  as  security  for  debt;  Hauenstein  v.  Lynham, 
100  U.  S.  489,  25  L.  630,  applying  principle  in  construing  similar 
treaty  with  Swiss  Confederation;  Hanrick  v.  Patrick,  119  U.  S.  165, 
30  L.  403,  7  S.  Ct  152,  construing  State  statute  confirming  titles  of 
British  subjects;  In  re  Parrott,  6  Sawy.  371,  1  Fed.  503,  as  instance 
where  rights  of  aliens  were  held  to  be  protected  against  State  laws, 
holding  void,  provision  in  State  Constitution  prohibiting  employ- 
ment of  Chinese,  as  repugnant  to  existing  treaty;  People  v.  Gerke, 

5  Cal.  382,  construing  sfmilar  treaty  with  Prussia;  Forbes  v.  Scan- 
nell,  13  Cal.  283,  as  instance  of  exercise  of  treaty-making  power,  in 
construing  treaty  regulating  right  to  sue  in  consular  courts  In 
China.  Cited,  arguendo,  in  the  following  cases:  Pollard  v.  Kibbe, 
14  Pet  412,  10  L.  519;  Piper  v.  Richardson,  9  Met  157. 

Limited  in  Crane  v.  Reeder,  21  Mich.  63,  66,  68,  73,  4  Am.  Rep. 
436,  438,  439,  441,  construing  later  treaty,  and  holding  rule  to  apply 
only  to  valid  titles  existing  at  time  treaty  made. 

Alien.— The  ninth  article  of  the  treaty  of  1794,  under  the  word 
*'  heirs,"  did  not  include  any  other  than  British  subjects  or  American 
citizens  at  time  of  descent  cast,  p.  464. 

Cited  and  applied  in  Brown  v.  Sprague,  5  Den.  649,  holding  that 
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treaty  securing  aliens  In  possession  of  lands  does  not  impliedly  con- 
fer power  to  transmit  snch  lands  to  aliens  by  descent 

Aliens  are  not  heirs;  the  law  casts  the  descent  upon  the  next  of 
kin  haying  heritable  blood,  p.  465. 

This  rule  is  cited  and  applied  in  the  following  cases:  McKinney 
Y.  Saviego,  18  How.  238,  15  L.  367,  holding  that  citizen  of  Mexico 
could  not  transmit,  by  inheritance,  title  to  land  in  Texas,  to  a 
person  also  a  citizen  of  Mexico;  SuUiran  v.  Burnett,  105  U.  S.  388. 
26  L.  1125,  holding  State  statute  allowing  nonresident  alien  limited 
time  to  sell  lands  whereof  intestate  had  died  seized,  applied  only 
where  there  was  no  heritable  blood;  Smith  v.  Zaner,  4  Ala.  106,  in 
action  of  trespass  to  try  titles  as  between  resident  and  alien 
descendants;  Congregational  Church  v.  Morris,  8  Ala.  188,  applying 
principle  in  denying  power  of  alien  to  transmit  inheritable  blood, 
and  holding  widow  of  an  alien  not  entitled  to  dower  in  his  lands; 
Wunderle  v.  Wunderle,  144  111.  54,  67,  33  N.  B.  197,  201,  construing 
term  "kindred"  in  State  statute  regulating  descents,  and  holding 
it  to  mean  kindred  capable  of  inheriting;  S temple  v.  Herminghouser, 
3  G.  Greene,  409,  410,  reversing  Judgment  of  lower  court,  holding 
that  alien  children  were  entitled  to  notice  of  proceeding  for  par- 
tition of  ancestor's  lands;  Jackson  v.  Green,  7  Wend.  340,  denying 
right  of  citizen  to  inherit  where  he  was  obliged  to  trace  descent 
through  an  alien;  Orser  v.  Hoag,  3  Hill,  82,  83,  85,  holding  person 
who  was  bom  in  this  country,  but  removed  prior  to  treaty  and  did 
not  return,  to  be  an  alien  and  incapable  of  inheriting;  Brown  y. 
Sprague,  5  Den.  549,  holding  that  treaty  of  1783  did  not  include  the 
right  to  transmit  by  descent  to  aliens  the  lands  so  secured;  McLean 
y.  Swanton,  13  N.  T.  539,  construing  statute  removing  disabilities 
of  citizens  obliged  to  trace  descent  through  alien,  and  holding  stat- 
ute to  be  inoperative  if  such  alien  is  living;  Munro  v.  Merchant  28 
N.  Y.  86,  denying  right  of  child  bom  in  this  country  of  alien  parents, 
to  inherit,  where,  after  birth,  he  removed  with  his  parents  to 
Canada  and  did  not  return  until  their  death;  Rutherford  v.  Wolfe, 
3  Hawks,  276,  holding  that  statute  allowiug  nearest  relation  to  in- 
herit where  there  are  nearer  relations  who  are  aliens,  was  not 
repealed  by  a  statute  providing  a  general  system  of  descents;  Ford 
v.  Husman,  7  Rich.  L.  166,  holding  alien  widow  of  deceased  citizen 
entitled  to  all  his  estate  as  against  alien  sisters;  McClenaghan  y. 
McClenaghan,  1  Strob.  Eq.  322,  47  Am.  Dec.  536.  denying  right  of 
denizen  to  inherit;  Hardy  v.  De  Leon,  5  Tex.  240,  242,  sustaining 
plea  in  abatement  where  suit  brought  for  recovery  of  lands  of 
ancestor.  Joined  names  of  aliens  and  citizens;  House  of  Mercy  y. 
Davidson,  90  Tex.  534,  39  S.  W.  926,  on  point  that  if  corporation  is 
prohibited  from  taking  property  under  will  in  excess  of  certain 
amount,  such  excess  descends  to  heirs;  Barzizas  v.  Hopkins,  2 
Rand.  285,  a  case  involving  same  facts  and  same  parties  as  prin- 
cipal case.    See  also  note,  12  Am.  St  Rep.  93,  95,  on  general  subject 
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Cited  In  general  discussion,  but  without  particular  application  of 
the  rule,  in  Harley  v.  State,  40  Ala.  696;  Jones  v.  Minoguc,  20  Ark. 
645. 

Distinguished  in  Jackson  v.  Adams,  7  Wend.  368,  holding  that 
where,  under  statute,  alien  is  allowed  to  purchase  and  hold  land, 
such  lands  descend  to  his  heirs,  although  aliens. 

Miscellaneous  citations.— Cited  also  in  Trimbles  v.  Harrison,  1 
B.  Mon.  143,  as  having  impliedly  asserted  right  of  British  subjects 
during  Revolution  to  elect  as  to  allegiance.  Erroneously  cited  in 
Oregorie  v.  Bulow,  Rich.  Eq.  Cas.  245,  and  Union  Bank  v.  Hill.  3 
Cold.  329. 

4  Wheat  466-488,  4  L.  616*  ASTOR  v.  WELLS. 

Agency.— Notice  of  prior  incumbrances  given  to  agent  consti- 
tutes constructive  notice  to  his  principal,  p.  487. 

Cited  to  this  point,  and  affirmed  and  applied  as  follows:  Bierco 
T.  Red  BluflP  Hotel  Co.,  31  Cal.  165,  holding  in  gamlshzcent  pro- 
ceedings, that  notice  to  attorney  that  debt  due  defendant  was  tmns- 
ferred  prior  to  service  of  garnishment,  is  constructive  notice  to 
plaintiff,  his  client;  Munce  v.  Byars,  11  Ga.  195,  where  notice  to 
agent  of  vendor,  that  property  was  subject  to  lien,  was  held  to  be 
notice  to  vendor;  Page  v.  Brant,  18  111.  39,  sustaining  plea  in 
abatement  because  of  nonjoinder  of  parties,  where  it  appeared 
that  plaintiff's  agent  knew  of  such  defect;  Tobin  v.  Helm,  4  J.  J. 
Marsh.  298,  holding  notice  of  outstanding  equity  to  agent  of  execu- 
tion creditor  is  notice  to  his  principal;  Mayor  v.  Whlttlngton,  78 
Md.  238,  27  Atl.  985,  where  notice  to  attorney  of  tax  collector  of 
existence  of  leasehold  estate  was  held  to  be  notice  to  collector, 
and  sale  of  property  for  taxes  was  void  where  statute  provided 
that  leasehold  should  be  first  sold. 

Distinguished  in  Greer  v.  Hlggins,  8  Kan.  522,  where  admissions 
upon  which  alleged  notice  was  based,  were  made  after  term  of 
agency  had  expired,  and  proof  of  notice  was  wanting. 

Deed  —  Recording.—  Where  a  county  was  divided,  a  det»d  of  land 
lying  in  the  new  county,  executed  before  the  divlHion,  was  not 
properly  recorded  in  the  registry  of  the  old  county  after  such 
division,  p.  487. 

This  case  has  been  cited  in  the  following  cases,  as  asserting  the 
principle  that  in  order  to  give  notice  to  subsequent  purchasers, 
deeds  must  be  recorded  in  strict  compliance  with  the  law:  Wil- 
liams V.  Logan,  32  Ga,  168,  construing  statute  requiring  registry 
of  marriage  settlements  executed  prior  to  its  passage,  and  holding 
It  to  include  all  such  settlements  whether  previously  recorded  or 
not;  Barney  v.  Little,  15  Iowa,  536,  holding  that  where  statute  is 
strictly  compiled  with,  presumption  of  notice  thus  raised  is  in- 
controvertible; Richardson  v.  Shelby,  3  Okl.  80,  41  Pac  382,  holding 
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chattel  mortgage  void  as  against  mortgagor's  creditors,  where  not 
recorded  within  time  limited  by  statute;  Adams  t.  Hay  den,  GO  Tex. 
226,  applying  rule  directly  In  holding  that  recording  of  deed  in 
wrong  county,  under  mistake  as  to  true  locality  of  property,  Is 
inoperative  to  charge  subsequent  purchaser.  Cited  approvingly  but 
without  particular  application  of  the  rule  in  Reed  v.  Kemp,  16  111. 
451;  Garrison  v.  Hay  don,  1  J.  J.  Marsh.  223,  19  Am.  Dec.  70. 

Agency.—  Person  employed  solely  by  grantor  as  scrivener  to  draw 
deed  Is  not  agent  of  a  purchaser,  and  notice  to  him  Is  not  con- 
structive notice  to  purchaser,  p.  487. 

Cited  and  principle  applied  in  De  Louis  v.  Meek,  2  G.  Greene, 
70,  50  Am.  Dec.  504,  holding  party  not  bound  by  admissions  or 
representations  of  attorney  who  represented  him  without  authority 
in  partition  proceedings. 

Deed.— A  bona  fide  purchaser  for  a  valuable  consideration  takes 
a  good  title,  although  the  conveyance  w^as  made  to  defraud  a  cred- 
itor, who  was  a  prior  mortgagee  by  an  unrecorded  mortgage,  p. 
488. 

This  rule  is  cited  and  applied  in  Bean  v.  Smith,  2  Mason,  2i>9, 
P.  C.  1,174,  holding  that  bona  fide  purchaser  from  grantee,  to  whom 
property  was  conveyed  in  fraud  of  creditors,  may  hold  same  against 
creditors  of  grantor;  Howe  Machine  Co.  v.  Claybum,  6  Fed.  441, 
442,  refusing  to  set  aside  conveyance  in  absence  of  proof  that 
fin*antee  was  a  party  to  fraud  charged;  HoUister  v.  Loud,  2  Mich. 
313,  holding  that  assignment  for  benefit  of  creditors  Is  presumed 
to  have  been  made  bona  fide,  and  fraud  on  both  sides  must  be 
proven;  so  also  in  Worman  v.  Wolfersberger,  19  Pa.  St.  63.  See  also 
note,  34  Am.  St  Rep.  396.  Cited,  but  without  particular  application 
of  the  rule  in  Howard  v.  Daniels,  2  N.  H.  141;  Porter  v.  Cocke, 
Peck  (Tenn.),  40. 

Distinguished  In  Swift  v.  Thompson,  9  Conn.  72,  21  Am.  Dec. 
726^  under  statute  declaring  such  fraudulent  deed  to  be  void. 

4  Wheat.  488^96,  4  L.  622,  McARTHUR  v.  BROWDER. 

Public  lands.—  In  Ohio  and  Kentucky  a  patent  Is  in  general  the 
foundation  of  title,  and  neither  party  can  bring  his  entry  before  a 
court  of  law,  but  a  junior  patentee,  claiming  under  an  elder  entry, 
may,  in  equity,  support  his  equitable  title,   p.  491. 

Cited  and  principle  applied  in  Johnson  v.  Towsley,  13  Wall  86  (re- 
printed in  2  Neb.  490),  20  L.  487,  asserting  jurisdiction  of  equity  to 
correct  mistake  of  land  department  whereby  patent  is  issued  to 
wrong  person;  McAfee  v.  Kerin,  7  Smedes  &  M.  789,  45  Am.  Deo. 
333,  holding  that  actual  entry  and  compliance  with  all  requirements 
will  prevail  over  prior  entry  and  patent  where  such  requirements 
not  strictly  complied  with. 
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Public  lands.— An  amended  entry  retains  Its  original  character, 
so  far  as  it  is  not  altered;  so  far  as  it  is  altered,  it  is  a  new 
entry,  p.  495. 

Public  lands.—  Entry  must  be  made  with  such  certainty  that  sub- 
sequent purchasers  may  be  enabled  to  locate  the  adjacent  resid- 
uum, p.  492* 

Cited  and  applied  in  Harper  v.  Baugh,  9  Gratt.  520,  holding  that 
where  first  entry  is  void  for  uncertainty,  a  second  entry  calling 
for  all  lands  within  specified  boundaries  not  covered  by  the  first 
is  also  void  for  same  reason;  McNeel  v.  Herold,  11  Gratt  314,  dis- 
missing caveat,  where  objects  called  for  in  elder  entry  were  not  of 
sufficient  notoriety  to  give  notice  to  subsequent  locator. 

Miscellaneous.— Erroneously  cited  in  Pollard  v.  Kibbe,  14  Pet 
412,  10  L.  519. 

4  Wheat  497-602,  4  L.  624,    THE    NUESTRA    SBNORA    DE    LA 
OARIDAD. 

War  — Belligrerent  rights.— Where  the  belligerency  of  an  insur- 
rectionary government  has  been  recognized,  the  United  States 
courts  cannot  inquire  into  the  legality  of  a  capture  as  between  such 
insurrectionary  government  and  the  power  with  which  it  is  at 
war,  p.  502. 

Cited  and  applied  in  Dole  v.  Insurance  Co.,  2  Clifif.  427,  F.  (X 
8,966,  holding  capture  by  rebel  privateer  not  to  be  an  act  of  piracy, 
the  commander  having  acted  under  commission  issued  by  rebel 
government  The  following  cases  also  cite  the  principal  case  as  au- 
thority for  holding  that  the  recognition  of  belligerency  is  a  political 
function  and  not  exercisable  by  the  courts:  United  States  v. 
Packages,  27  Fed.  Cas.  280;  Xrnited  States  v.  Cenicut,  27  Fod.  Cas. 
293;  United  States  v.  Oottou,  27  Fed.  Cas.  328;  Kelley  v.  State,  25 
Ark.  398;  Perkins  v.  Rogers,  35  Ind.  156,  9  Am.  Rep.  GOl.  Cited 
approvingly,  but  without  particular  application  of  the  rule  in  Fonl 
V.  Surget,  97  U.  S.  617,  24  L.  1025,  and  The  Schooner  Tilton,  5  Mason, 
471.  F.  C.  14,054. 

Distinguished  in  The  Ambrose  Light,  25  Fed.  429,  holding  void 
letters  of  marque  issued  by  rebel  government  whose  belligerent 
rights  had  not  been  recognized  by  any  sovereign  power. 

MlscellaJieous.— Erroneously  cited  in  Sutton  v.  Askew,  66  N.  C 
186. 

4  Wheat  508-608,  4  L.  626,  WHEATON  v.  SEXTON. 

Execution.—  Sale  under  fi.  fa.,  duly  issued,  is  legal  as  respects  the 
purchaser,  provided  the  writ  be  levied  upon  the  property  before 
the  return  day,  although  the  sale  be  made  after  and  the  writ  never 
returned,  p.  506. 

The  principle  here  involved  has  been  affirmed  and  applied  in  the 
following  citing  cases:    Voorhees  v.  Bank,  10  Pet  477,  9  L.  501,  hold- 
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ing  that  where  execution  Is  issued  against  property  of  an  absent 
debtor,  and  sale  under  it  is  confirmed  by  court,  it  is  immaterial 
to  purchaser  whether  or  not  proceedings  subsequent  to  execution 
were  regular;  McNitt  v.  Turner,  16  Wall.  365,  21  L.  347,  holding 
that  administratoi^'s  sale  is  not  avoided  by  failure  of  administrator 
to  make  return  after  sale;  Thompson  v.  Phillips,  1  Bald.  272,  273,  F. 
C.  13,974,  holding  that  if  the  court  have  jurisdiction  of  the  case,  the 
parties,  and  power  to  order  a  sale  by  venditioni  exponas,  a  sale  so 
made  and  deed  acknowledged  is  not  subject  to  collateral  attack; 
Bank  of  United  States  v.  Voorhees,  1  Mcl^ean,  224,  225,  F.  O.  939 
(see  10  Pet  477,  9  L.  501,  supra),  holding  purchaser  at  judgment 
sale  not  bound  to  examine  record  and  see  if  judgment  is  re- 
versible for  error;  Sumner  v.  Moore,  2  Mcljean,  66,  F.  G.  13,610, 
holding  sheriff's  sale  not  avoided  by  uncertainty  of  description 
of  land  in  levy,  if  description  in  deed  be  sufficient;  Mason  v.  Ben- 
nett, 52  Fed.  345,  a  case  in  which  facts  were  precisely  similar  to 
those  in  principal  case;  Ware  v.  Bradford,  2  Ala.  682,  36  Am.  Dec. 
429,  holding  statute  requiring  sheriff  to  advertise  land  thirty  days 
before  sale  to  be  merely  directory,  and  sale  not  avoided  because  of 
failure  to  do  so;  Wyatt  v.  Stewart  34  Ala.  720,  holding  sheriff's 
return  on  execution,  showing  who  was  purchaser  at  sale,  is  not 
conclusive  upon  real  purchaser;  Byers  v.  Fowler,  12  Ark.  273,  64 
Am.  Dec.  275,  holding  Judgment  by  default  upon  return  showing 
defective  service  of  writ  on  defendant,  although  reversible  on  error, 
is  not  attackable  collaterally;  Newton  v.  Bank,  22  Ark.  28,  holding 
that  execution  sale  made  after  day  stipulated  is  valid  as  to  pur- 
chaser; Bitter  V.  Scannell,  11  Oal.  248,  70  Am.  Dec.  77S,  where  lien 
of  attaching  creditor  taking  effect  immediately  upon  levy,  was  held 
not  to  be  divested  by  failure  of  sheriff  to  make  return;  Brooks  v. 
Rooney,  11  Ga.  427,  56  Am.  Dec.  433,  refusing  to  set  aside  deed 
executed  by  sheriff  in  conformity  with  sale  by  de  faclo  deputy, 
although  deputy  acted  without  regular  appointment;  Overby  v. 
Hart  68  Ga.  496,  ruling  similarly  where  levy  failed  to  clearly 
describe  property;  Swiggart  v.  Harber,  4  Scam.  374,  39  Am.  Dec. 
426,  collecting  and  discussing  authorities  and  holding  execution 
issued  upon  erroneous  judgment  not  subject  to  collateral  attack; 
Phillips  V.  Coffee,  17  111.  157,  63  Am.  Dec.  359,  holding  title  not 
affected  by  misredtal  of  judgment  in  deed;  Jackson  v.  Spink,  59 
HI.  409,  holding  sale  not  avoided  by  adjournment  of  sale  after 
day  fixed  by  notice;  Splahn  v.  Gillespie,  48  Ind.  408,  holding  that  in 
action  for  possession  of  real  estate,  bought  at  execution  sale  under 
decree  of  foreclosure,  defendant  cannot  Introduce  evidence  to  show 
that  debt  was  really  less  than  judgment  called  for;  Hopping  v. 
Burnam,  2  G.  Greene,  44,  where  defective  description  in  le^-y  held 
to  be  cured  by  correct  description  in  sheriff's  deed;  Seely  v.  Reid, 
8  G.  Greene,  379,  collecting  authorities,  and  holding,  however,  that 
where  court  lacks  jurisdiction,  judgment  is  void,  and  sheriff's  deed 
cannot  pass  titie;  dissenUng  opinion,  Tiffany  v.  Glover,  3  Greene 
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397,  majority  holding  that  where  levy  was  defective  as  to  descrip- 
tion of  property,  sale  under  it  was  void  and  passed  no  title;  Shaflfer 
V.  Bolander,  4  G.  Greene,  203,  denying  right  of  defendant  in  pro- 
ceedings to  obtain  possession  of  property  sold,  to  show  that  law 
regulating  appraisement  was  not  strictly  observed;  Oa vender  v. 
Smith,  1  Iowa,  347,  holding  statute  prescribing  order  in  which  prop- 
erty shall  be  levied  upon  to  be  merely  directory  and  sale  not  void 
if  statute  not  observed;  Butterfleld  v.  Walsh,  21  Iowa,  101,  89  Am. 
Dec.  560,  under  facts  similar  to  those  in  principal  case;  so  also  in 
Moomey  v.  Maas,  22  Iowa,  386,  92  Am.  Dec.  397;  Hill  v.  Baker, 
32  Iowa,  307,  refusing  to  set  aside  sale  because  of  defect  in  appraise- 
ment; Wright  V.  Howell,  35  Iowa,  295,  holding  regularity  in  is- 
suance of  venditioni  exponas  not  necessary  to  validity  of  sale. 

Elsewhere  other  citing  cases  make  the  following  applications 
of  the  syllabus  principle:  Mills  v.  Ralston,  10  Kan.  212,  holdmg 
sale  not  affected  by  error,  even  upon  question  of  law,  in  judgment 
upon  which  it  was  based;  Aubert  v.  Buhler,  3  Mart  (La.)  (N.  S.) 
494,  497,  under  facts  similar  to  those  in  principal  case;  so  also  in 
Caldwell  v.  Blake,  69  Me.  470;  Orane  v.  Hardy,  1  Mich.  65,  66, 
holding  that  in  order  to  pass  good  title  by  such  sale,  it  is  not  neces- 
sary that  return  should  show  proper  selection  of  appraisers;  Blair 
V.  Ck>mpton,  33  Mich.  424,  quashing  an  order  of  lower  court  setting 
aside  sale  because  of  defective  notice  and  description  of  property 
sold;  Yroman  v.  Thompson,  51  Mich.  459,  16  N.  W.  811,  extending 
rule  and  holding  that  sale  may  be  made  by  sh^ff  after  expiration 
of  his  term  of  office,  provided  levy  was  made  during  term;  Tillman 
V.  Jackson,  1  Minn.  188,  holding  provision  in  statute  that  land  shall 
be  sold  on  execution  in  separate  lots  if  possible,  to  be  directory 
merely,  and  sale  en  masse  not  void;  Barrett  v.  McKenzie,  24  Minn. 
23,  under  facts  similar  to  those  in  principal  case;  Minor  v.  Natchez, 
4  Smedes  &  M.  624,  43  Am.  Dec.  492,  holding  sale  not  avoided  by 
failure  to  give  notice  In  precise  manner  provided  in  statute;  so  also 
in  Natchez  v.  Minor,  10  Smedes  &  M.  2.19,  260,  266;  Buchanan  v. 
Tracy,  45  Mo.  439,  refusing  to  set  aside  deed  because  of  error  in 
sherifTs  return  as  to  date  of  sale;  Hombs  v.  Corbin,  20  Mo.  A  pp. 
511,  reviewing  authorities,  and  holding  strict  compliance  with  stat- 
ute as  to  notice,  not  necessary  to  validity  of  deed  as  between  debtor 
and  purchaser;  Johnson  v.  Bemls,  7  Neb.  226,  under  facts  pre- 
cisely similar  to  those  in  principal  case;  so  also  in  Wyant  v.  Tuthlll, 
17  Neb.  496,  23  N.  W.  343,  holding  that  land  appraised  and  ad- 
vertised under  order  of  sale  before  return  day  may  be  sold  after; 
Thompson  v.  Lelnard,  Wright  459,  where  statute  provided  expressly 
that  sheriff's  deed  should  be  prima  facie  evidence  of  regularity  of 
proceedings;  Allen  v.  Parish,  3  Ohio,  191,  holding  that  where  statute 
provides  for  valuation  of  lands  sold  upon  execution,  sale  of  lands 
not  so  valued  will  not  be  set  aside  If  objection  to  irregularity  not 
made  upon  return  of  writ;  Ewlng  v.  Hlgby,  7  Ohio  (pt.  1),  203, 
28  Am.  Dec.  639,  applying  principle  in  refusing  to  set  aside  adnilnis- 
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trator's  sale,  because  of  irregnlarity  in  not  naming  minor  children 
in  petition;  Stall  v.  Macalester,  9  Ohio,  23,  affirming  sale  by  guard- 
ian, although  return  of  sale  not  made  to  court;  Day  y.  Kent  1 
Or.  128,  holding  that  Irregularities  in  collecting  evidence  of  result 
of  election  cannot  avail  In  contesting  such  result  if  it  can  be  ascer- 
tained to  whom  majority  of  votes  were  given;  McRae  v.  Daviner, 
8  Or.  65,  where  order  of  confirmation  held  conclusive  of  regularity 
of  execution  sale;  Mlltlmore  v.  Miltlmore,  40  Ta.  St  155,  holding  de- 
cree of  divorce  not  Impeachable  collaterally,  because  of  irregularity; 
dissenting  opinion,  Wilcox  v.  Emerson,  10  R.  I.  274,  majority  hold- 
ing that  return  of  execution  must  show  strict  compliance  with 
statute;  Mitchell  v.  Llpe,  8  Yerg.  183,  29  Am.  Dec.  119,  where  it 
was  held  unnecessary  for  purchaser  at  sheriff's  sale  to  show  return, 
in  deralgning  his  title;  Rogers  v.  Cawood,  1  Swan,  148,  55  Am.  Dec. 
733,  holding  that  recital  in  sheriff's  deed  as  to  date  of  conveyance 
will  prevail,  though  return  states  land  to  have  been  conveyed  at 
date  previous;  Lea  v.  Maxwell,  1  Head,  3G9,  holding  validity  of  sale 
not  Impaired  by  failure  of  sheriff  to  sign  return;  Ballard  v.  Whit- 
lock,  18  Gratt  239,  holding  valid,  forthcoming  bond  with  condi- 
tion to  deliver  property  levied  on  in  execution  at  a  day  later  than 
the  return  day;  Allan  v.  Hoffman,  83  Va.  135,  2  S.  E.  605,  refusing 
to  set  aside  sale  made  after  death  of  execution  debtor,  where  levy 
was  made  during  his  lifetime;  Jackson  v.  Astor,  1  Plnn.  161,  39 
Am.  Dec.  294,  refusing  to  set  aside,  in  collateral  proceeding,  an  ad- 
ministrator's sale  because  of  error  in  decree  ordering  sale.  See  also 
notes,  15  Am.  Dec.  523,  and  76  Am.  Dec.  88. 

Cited  approvingly,  but  without  particular  application  of  the  rule 
to  point  at  issue,  in  disseiiting  opinion,  Borden  v.  State,  11  Ark. 
564;  Hazard  v.  Cole,  1  Idaho,  289;  Whiting  v.  Bradley,  2  N.  H.  82; 
Southern  California  Fruit  Bxch.  v.  Stamm,  54  Pac.  348;  Nelson 
V.  Allen,  1  Yerg.  368;  Leland  v.  Wilson,  34  Tex.  91,  collecting 
authorities;  O'Bannon  v.  Saunders,  24  Gratt  142. 

Distinguished  in  Kelly  v.  Herrall,  10  Sawy.  172,  20  Fed.  371, 
under  statute  prescribing  time  within  which  sale  must  be  made 
after  levy;  Williams  v.  Miller,  16  Conn.  148,  where  property  sold 
was  exempt  from  execution;  Adams  v.  Jeffries,  12  Ohio,  260,  hold- 
ing void,  administrator's  sale,  made  under  order  of  court,  it  not 
appearing  that  heirs  were  parties  to  proceedings. 


made  upon  a  valuable  and  adequate  consideration,  which 
is  actually  paid,  cannot  be  considered  as  a  conveyance  to  defraud 
creditors,  p.  507. 

Cited  to  this  point  and  applied  in  Magnlac  v.  Thompson,  1  Bald. 
364,  F.  0.  8,956,  holding  conveyance  in  consideration  of  future  mar- 
riage not  to  be  fraudulent  per  se  as  against  creditors;  Ashby  v. 
Steere,  2  Wood.  &  M.  356,  F.  C.  576,  holding  conveyance  to  one 
creditor  as  a  preference  was  valid  as  to  creditor,  although  it  oper- 
ated to  prevent  debtor  from  obtaining  discharge  in  bankruptcy; 
Dardenne  v.  Hardwick,  9  Ark.  486,  holding  sale  of  personal  prop- 
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erty  valid  although  vendor  was  in  fact  insolvent,  there  being  no 
affirmative  proof  of  frand;  HoUister  v.  Loud,  2  Mich.  ai3,  holding 
validity  of  assignment  not  affected  by  secret  fraudulent  intent  of 
assignor,  if  creditor  acted  in  good  faith. 

Miscellaneous  citations.—  Cited  also  In  Barclay  v.  Plant,  50  Ala. 
518,  on  point  that  it  is  essential,  in  order  to  pass  title  by  aherifTs 
sale,  that  there  should  be  a  legal  judgment,  an  execution  thereon, 
a  levy  and  sale,  and  a  deed;  so  also  in  Sheriff  v.  Welbom,  14  S.  0. 
483. 

4  Wheat  608-513,  4  L.  627,  SERGEANT  v.  BIDDLB. 

Practice. —  Depositions  taken  according  to  the  thirtieth  section  of 
the  judiciary  act  in  1789,  chap.  20,  under  a  dedimus  potestatem,  are 
not  to  be  considered  as  taken  de  bene  esse,  whether  parties  reside 
beyond  the  process  of  the  court  or  not,  pp.  511,  512. 

This  rule  has  been  affirmed  in  Jones  v.  Railway  Co.,  8  Sawy.  527, 
F.  0.  7,486,  denying  motion  to  suppress  deposition  taken  under  dedi- 
mus, because  not  taken  according  to  practice  in  de  bene  esse;  Russell 
V.  McLellan,  3  Wood.  &  M.  161,  F.  O.  12,158,  holding  that  deposition 
may  be  taken  without  filing  interrogatories,  customary  in  taking 
depositions,  generally;  Warren  v.  Younger,  18  Fed.  862,  holding  that 
Circuit  Court  sitting  in  State  where  depositions  can  be  taken  only 
by  commission,  may  provide  for  commission  under  dedimus,  regard- 
less of  restrictions  as  to  use  of  depositions,  de  bene  esse.  Cited 
also  in  State  v.  Crocker,  5  Wyo.  3d8,  40  Pac.  684,  but  application 
doubtfuL 

Distinguished  in  Rhoades  v.  Selin,  4  Wash.  723,  724,  725,  F.  a 
11,740,  under  rule  of  Circuit  Court  in  particular  district 

4  Wheat  513-618,  4  L.  628,  BOYD  v.  GRAVES. 

Adverse  possession.—  A  parol  agreement  between  adjoining  land- 
owners, to  employ  a  surveyor  to  definitely  determine  the  division 
line  between  them,  when  executed,  is  conclusive  after  twenty  years* 
acquiescence  by  the  parties  or  their  privies,  p.  517. 

This  rule  has  been  affirmed  in  the  following  cases,  holding  that 
acquiescence  in  a  boundary  line  for  the  period  necessary  to  acquire 
title  by  adverse  possession,  is  conclusive  against  the  party  so  ac- 
quiescing, and  it  is  immaterial  how  far  such  boundary  line  may 
vary  from  the  true  line:  Virginia  v.  Tennessee,  148  U.  S.  522,  37 
L.  544,  13  S.  Ct  736;  Browne  v.  Leetle,  6  Sawy.  338,  2  Fed.  446 
Brown  v.  Cockerell,  33  Ala.  44;  Sneed  v.  Osbom,  25  CaL  627 
Watrous  v.  Morrison,  33  Fla.  268,  39  Am.  St.  Rep.  143,  14  So.  808 
Sheldon  v.  Atkinson,  38  Kan.  18,  16  Pac.  70;  Abbott  v.  Abbott  51 
Me.  585;  Gwynn  v.  Schwartz,  32  W.  Va.  501,  9  S.  B.  885.  Cited 
approvingly  in  discussion  of  general  subject,  in  Hilton  v.  Duncan, 
1  Cold.  318;  arguendo,  in  St  Louis  Univ.  v.  McCune,  28  Mo.  486. 
The  principle  is  extended  in  Blair  y.  Smith,  16  Mo.  282,  holding 
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that  such  agreement  is  binding,  if  acquiesced  in  for  a  long  period, 
although  less  than  period  which  would  raise  bar  under  statute  of 
limitations. 

Statute  of  frauds.— A  parol  agreement  between  adjoining  land- 
owners, to  employ  a  surveyor  to  definitely  determine  the  division 
line  between  them,  is  not  within  the  statute  of  frauds  as  being  an 
agreement  for  the  sale  of  lands,  p.  517. 

Cited  and  applied  in  Lindsay  v.  Springer,  4  Harr.  650,  holding 
that  such  agreement  executed  and  immediately  followed  by  pos- 
session cannot  be  controverted;  dissenting  opinion,  Summerall  v. 
Thomas,  3  Fla.  313,  majority  holding  void  an  agreement  to 
divide  the  future  issue  of  certain  slaves;  Turner  v.  Baker,  64  Mo. 
240,  27  Am.  Rep.  235,  holding  action  of  ejectment  maintainable 
under  such  agreement;  so  also  in  Sawyer  v.  Fellows,  6  N.  H.  108, 
25  Am.  Dec.  452;  Orr  v.  Hadley,  36  N.  H.  578,  entertaining  action  of 
trespass  for  breaking  fence  placed  on  line  so  fixed.  See  also  note, 
13  Am.  Dec.  224. 

4  Wheat  518-715.  4  L.  629,  TRUSTEES  OF  DARTMOUTH  COIi- 
LBGB  v.  WOODWARD. 

PAOl. 

Introduction •••••••• ••• • 909 

A  corporate  charter  is  a  contract ..•.....••.. ••• .•••.••..  914 

Limitations  upon  the  charter  contract  doctrine. • ••••  904 

The  reserred  right  to  alter,  amend  and  repesL ....•  987 

Due  process  of  law,  what  is 944 

Law  will  be  adjudged  YOid  only  if  clearly  so 947 

Obligation  clause  does  not  prohibit  divorce  legislation 947 

Obligation  clause  does  not  restrain  States  in  regulation  of  their  civfl  gorem- 

mentsl  institutions 948 

Charters  of  public  corporations  not  within  the  obligation  clause. •  • .  •  949 

Corporations,  defined.  •••••••.••••••.•••••.•••••••••••..••••  949 

Corporations,  their  powers ••••• 961 

Consideration  for  charter,  what  is • ..,.. , 964 

Consideration  for  charter  of  eleemosynary  corporations •,,  964 

Case  within  letter*of  Constitution  is  within  its  meaning «••••••••••••  966 

Reyolution  deyolyed  duties  of  goTernment  upon  the  people ••.•••••....•••••  965 

Contract,  defined.... ..•••• ,,  956 

Legislatiye  grant  Is  a  contract 966 

Obligation  of  charter  contract  on  incorporators,  what  is.. .....••..  967 

Charter  forfeitable,  forwhat 967 

Charitable  corporations,  yisitatorial  powers,  etc • • ..•••..  967 

Public  and  priyate  corporations  distinguished • • ••• 968 

Franchises  granted  are  in  abeyance  until  incorporation • 960 

Corporate  franchises  are  legal  estates • ••••  961 

Powers  coupled  with  interest  are  irreyocable ••• •.*••••  961 

Judgment  nunc  pro  tone •••• •.• ••••.•••••••••••.••••••••••  961 

Miscellaneous  citations... ••••••.. •••••••••• • ••.••.•••••• 961 

XntrodactioxL — Throughout  the  hnndreds  of  references  to  tliis 
decision  which  dot  the  pages  of  the  reports  and  the  paragraphs  of 
the  text-books,  a  frequent  epithet  is  '*  the  great  case  of  Dartmouth 
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College  T.   Woodward,"   or,   "the   celebrated   Dartmouth   College 
Case."    Even  a  casual  exploration  of  the  perplexing  labyrinth  of 
subsequent  cases  wherein  its  holdings  have  been  applied  or  dis- 
tinguished, according  as  a  gtyen  state  of  facts  has  seemed  to  neces- 
sitate judicial  acquiescence  or  evasion,  will  leave  one  profoundly 
convinced  of  the  entire  applicability  of  these  terms.    An  opinion 
which  "  contributed  as  much  as  any  he  ever  delivered  to  the  great 
reputation  of  Chief  Justice  Marshall,"  Pearsall  v.  Great  Northern 
By.  Co.,  161  U.  S.  661,  40  L.  843,  16  S.  Ct.  708,  per  Brown,  J.,  ijs  in- 
disputably great    A  case  calling  forth  one  of  the  greatest  speeches 
of  the  greatest  of  American  orators  must  of  necessity  be  celebrated. 
But  the  profession  has  from  the  first  recognized  in  Dartmouth  Col- 
lege V.  Woodward,  other  and  still  larger  claims  to  fame.    It  is  a 
leading  case  in  the  interpretation  of  the  obligation  clause  of  the 
Federal   Constitution;   it  ordained   the   broad   remedial   operation 
which  the  courts  have  ever  since  accorded  that  prohibition;  and 
above  all  and  very  unexpectedly,  it  extended  the  protecting  arm  of 
the  Federal  Constitution  to  corporate  charters,  stripping  the  States 
of  the  power  to  regulate  and  restrain  these  creatures  of  their 
legislative  wllL 

Most  familiar  among  the  principles  deemed  to  have  been  laid 
down  by   the   College   Case   is   the  proposition   that  a   corporate 
charter  is  a  contract  within  the  protection  of  the  Federal  Constitu- 
tion.   It  would  seem  strange  that  the  courts  should  still  be  discuss- 
ing this  simple  doctrine.    Surely,  it  will  be  said,  three-quarters  of 
a  century  should  suffice  to  establish  and  define  the  application  of 
«o  plain  a  proposition.    Indeed  the  Supreme  Court  has  always  and 
uniformly  declared  that  Dartmouth  College  v.  Woodward  did  of 
itself  settle  this  principle.    This  was  the  attitude  of  the  court 
seventy-five  years  ago;  then  and  since,  it  has  always  and  very  em- 
phatically refused  to  question  its  reasoning  or  reconsider  its  con- 
clusion.   "  The  doctrines  of  Trustees  of  Dartmouth  College  v.  Wood- 
ward, 4  Wheat  518,  announced  by  this  court  more  than  sixty  years 
ago,"  observed  Chief  Justice  Walte,  in  Stone  v.  Mississippi,  101  U. 
S.  816,  25  L.  1079,  "  have  become  so  Imbedded  In  the  jurisprudence 
of  the  United  States  as  to  make  them  to  all  intents  and  puriK>8es  a 
part  of  the  Constitution  itself."    And  in  one  of  the  very  latest  of 
Its  references  to  the  decision,  no  longer  ago  than  March,  1896,  the 
Supreme  Court  characterized  it  as  a  "canon  of  American  juris- 
prudence."   Pearsall  v.  Great  Northern  Ry.  Co.,  161  U.  S.  660,  40 
L.  843,  16  S.  Ct  708.    Tet  it  Is  certain  that  throughout  all  this  time 
counsel  have  felt  justified  In  appealing  to  the  Supreme  Court,  case 
after  case,  challenging  the  Dartmouth  College  doctrine  in  one  or 
other  of  its  phases.    Again,  it  is  beyond  dispute  that  the  opinions 
of  Chief  Justice  Walte  himself  mark  him  as  one  of  the  most  as- 
siduous and  ingenious  of  its  enemies.    And  —  most  curious  of  all  — 
we  find  this  same  decision  of  March,  1896,  reversing  a  Circuit  Court 
Judgment  and  refusing  to  apply  this  '*  canon  of  American  Joria- 
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prudence  "  to  a  ease  which  In  the  lower  court  had  been  rested 
squarely  on  the  Dartmouth  College  decision,  the  circuit  judge 
clinching  the  argument  of  his  exhaustive  opinion  with  the  observa- 
tion that  a  contrary  conclusion  would  set  at  nought  "  the  decisions 
of  the  Supreme  Court  from  the  Dartmouth  College  Case  in  1819,  to 
the  case  of  the  Navigation  Company  in  1892."  73  Fed.  945.  Clearly 
it  behooves  the  profession  to-day,  notwithstanding  the  lapse  of 
eighty  years  since  the  rendering  of  the  decision,  to  watch  closely 
the  trend  of  judicial  opinion  respecting  it 

It  is,  of  course,  undeniable  that  the  reservation  of  power  to  alter, 
amend  or  repeal,  now  commonly  attached  to  all  charter  grants,  has 
robbed  the  decision  of  much  of  its  effect  Yet  it  must  not  hastily 
be  argued  from  this  that  for  all  practical  purposes  to-day  and  here- 
after, the  principle  of  the  College  Case  will  be  as  if  it  had  never  been. 
A  late  citation  in  the  Tennessee  reports,  reveals  a  case  in  which  a 
Tennessee  railroad  is  to-day  enjoying  a  practical  immunity  from 
taxation  by  virtue  of  a  charter  granted  In  1834.  Railroad  Co.  v. 
Harris,  99  Tenn.  692,  43  S.  W.  117.  And  see  State  v.  Bank  of  Com- 
merce, 95  Tenn.  226,  31  S.  W.  995;  Worth  v.  Railroad  Co.,  89  N.  O. 
300,  45  Am.  Rep.  686;  Alabama,  etc.,  R.  R.  Co.  v.  Burl^ett  46  Ala. 
578,  infra,  p.  918;  Franklin  Co.  Ct  v.  Bank,  87  Ky.  381,  9  S.  W.  214; 
Smith  V.  Lake,  etc.,  R.  R.  Co.,  72  N.  W.  329.  And  aside  from  the 
many  existing  corporations  chartered  in  an  earlier  day,  when  the 
reservation  clause  was  less  common,  it  does  not  appear,  but  that 
some  States  are  to-day  endowing  aggregations  of  men  with  the 
necessary  attributes  of  corporate  existence  without  enforcing  this 
salutary  stipulation  ere  the  power  to  do  so  has  been  forever  lost 
Stimson,  Am.  Stat  Law,  §§  442-444,  8003.  Many  there  are  also 
who  regard  as  dangerous  the  constant  temptation  to  corrupt  lobby- 
ing for  the  procurement  of  corporate  charters  unhampered  by 
legislative  restrictions,  which  must  always  exist  while  the  rule 
of  Dartmouth  College  v.  Woodward  continues  to  furnish  so  power- 
ful a  motive.  But  aside  from  these  considerations,  it  is  believed 
that  a  reservation  clause  does  not  wholly  neutralize  the  effect  of 
the  college  doctrine.  And  some  expressions  in  a  recent  decision 
of  the  Supreme  Court,  in  which  the  opinion  was  delivered  by  Mr. 
Justice  Brewer,  seem  to  Indicate  that  that  tribunal  is  not  altogether 
unaware  of  the  latent  possibilities  of  the  contract  theory,  notwith- 
standing the  customary  resen'ation,  or  of  certain  deductions  which 
may  still  be  drawn  therefrom  for  the  better  protection  of  corpora- 
tions from  the  action  of  State  legislatures.  Reagan  v.  Farmers'  L.  & 
T.  Co..  154  U.  S.  392,  38  L.  1022,  14  S.  Ct  1052,  The  decision 
in  question  involved  the  validity  of  a  schedule  of  rates  promulgated 
by  the  railroad  commission,  of  Texas  for  the  railroads  of  that  State. 
In  attacking  this  schedule  upon  the  ground  that  It  was  unreasonable 
and  confiscatory  In  character,  no  argument  was  drawn  by  counsel 
from  any  alleged  Impairment  of  the  obligation  of  the  charter  con- 
tract   The  court  itself,  however,  in  supporting  its  jurisdiction,  In- 
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timated  that  there  might  be  deduced  from  the  charter  an  implied 
agreement  on  the  part  of  the  State  that  the  raikoads  should  be 
permitted  to  earn  a  reasonable  profit, —  a  line  of  argument  which 
has  been  taken  advantage  of  already  in  a  later  case.  Capital  City 
Gas  Go.  v.  Des  Moines,  72  Fed.  831.  Referring  to  the  principle  that 
a  corporate  charter  is  a  contract,  and  observing  that  the  charter 
of  the  railroad  in  question  did  not  in  terms  endow  the  corporation 
with  power  to  fix  its  own  rates,  Mr.  Justice  Brewer  continued: 
"  Whether  in  the  absence  of  an  express  stipulation  of  that  character, 
there  is  not  implied  in  the  grant  of  the  right  to  construct 
and  operate,  the  grant  of  a  right  to  charge  and  collect  such 
tolls  as  will  enable  the  company  to  successfully  operate  the 
road  and  return  some  profit  to  those  who  have  invested  their  money 
in  the  construction,  is  a  question  not  as  yet  determined."  To  be 
sure  this  application  of  the  contract  theory  was  suggested  In  tlie 
consideration  of  a  mere  Jurisdictional  question,  and  perhaps  pos- 
sesses no  significance  whatsoever  as  indicative  of  the  attitude  of 
the  Supreme  Court  towards  the  college  doctrine;  yet  it  serves  as  a 
reminder  that,  notwithstanding  the  customary  reservation  clause, 
the  relation  between  the  State  and  the  corporation  is  still  deemed 
contractual,  with  all  the  consequences  flowing  therefrom. 

Criticism  of  the  case  is,  of  course,  not  within  the  purpose  of  this 
note.  It  may  be  that  an  eminent  judge  of  the  Supreme  Court  of 
Iowa  was  right  when  he  said:  "  Disguise  it  as  we  may,  the  prac- 
tical effect  of  the  Dartmouth  College  decision  is  to  exalt  the  rights 
of  the  few  above  those  of  the  many.  And  It  is  doubtless  true  that 
under  the  authority  of  that  decision  more  monoiM)lies  have  been 
created  and  perpetuated,  and  more  wrongs  and  outrages  upon  the 
people  effectuated,  than  by  any  other  instrumentality  in  the  govern- 
ment" Cole,  J.,  in  Dubuque  v.  Illinois  Central  R.  R.  Co.,  39  Iowa, 
95-96,  Perhaps,  also,  the  most  persistent  and  uncompromising  of 
its  opiM)nents  was  justified  in  pronouncing  it  "a  subterfuge  for 
fraud,  and  a  means  of  shielding  corporations  from  responsibility  and 
correction  for  the  abuse  of  their  corporate  franchises."  Hartley,  C. 
J.,  in  Toledo  Bank  v.  Bond,  1  Ohio  St  G30.  See  also  Attorney-Gen- 
eral V.  Railroad  Co.,  35  Wis.  569;  Chenango,  etc.,  Co.  v.  Binghamton, 
etc.,  Co.,  27  N.  Y.  119.  And  see  also  Dow  v.  Northern  R.  R.  Co., 
36  Atl.  525,  529,  530,  532,  537;  People  v.  Stephens,  62  Gal.  236;  East 
St  Louis  V.  Gas  Co.,  98  111.  443-445.  Elsewhere  the  decision  has 
been  quite  as  emphatically  approved.  Conery  v.  Water- Works  Co., 
41  La.  Ann.  919,  7  So.  10;  The  Binghamton  Bridge,  3  Wall.  73, 
18  L.  142;  Payne  v.  Baldwin,  8  Smedes  &  M.  675;  Hamilton  v.  Keith, 
5  Bush  (Ky.),  462.  Nor  is  the  present  inquiry  concerned,  except 
Incidentally,  with  the  proposition  that  a  corporate  charter  is  in  any 
true  sense  a  contract  between  the  State  on  the  one  hand  and  the 
corporators  on  the  other.  There  are  those  who  think  that  Chief 
Justice  Marshall  did  not  himself  intend  to  affirm  this  principle,  and 
that  in  declaring  that  "  the  circumstances  of  this  case  "  constituted 
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a  contract,  he  was  carefully  refraining  from  the  assertion  of  any 
such  principle.  Toledo  Bank  t.  Bond,  1  Ohio  St  623;  Ex  parte 
Tate,  39  Ala.  263.  It  is  also  argued  that  a  charter  is  not  a  con- 
tract because  it  lacks  the  assent  of  two  competent  parties; 
because  there  is  no  valuable  consideration;  no  mutuality  of  obliga- 
tion —  no  obligation,  for  instance,  on  the  corporation  to  carry  out  a 
single  object  of  its  incorporation;  and  finally  because  a  charter 
is  a  mere  law  and  not  intended  as  a  contract  at  all.  Toledo  Bank 
v.  Bond,  1  Ohio  St.  637.  But  see  as  to  consideration,  Pennsylvania 
College  Cases,  13  Wall.  214,  20  L.  553,  per  Clifford,  J. 

But  be  the  contract  theory  technically  correct  or  otherwise,  it 
is  not  difficult  to  perceive  wherein  it  has  proved  highly  inexpedient, 
or  to  understand  the  motive  impelling  its  abrogation.  Contrast  for 
a  moment  the  legislative  grant  of  a  tract  of  land,  and  a  similar 
grant  of  corporate  franchises.  It  was  early  decided  that  the  former 
was  a  contract  (Fletcher  v.  Peck,  6  Or.  87,  8  L.  162)  —  an  executed 
contract  on  the  part  of  the  State.  And  while  the  propriety  of  con- 
sidering it  a  contract  at  all  has  been  questioned  (Anson,  Ck>ntracts, 
p.  3;  Clark,  Contracts,  p.  12,  note),  yet  it  cannot  be  doubted  that  the 
extension  of  the  obligation  clause  of  the  Federal  Constitution  to 
such  grants  at  a  time  when  there  was  no  fourteenth  amendment  pro- 
hibiting a  deprivation  of  property,  has  been  beneficial  in  securing 
the  uniform  observance  of  public  faith.  But  there  is  no  impair- 
ment or  diminution  of  sovereignty  In  such  a  grant  Title  passes, 
henceforth  the  land  is  B.'s  and  not  A.'s;  and  B.  holds  it  subject  to 
the  ordinary  rules  of  law  applicable  to  property-owners  within  the 
State.  How  different  the  grant  of  corporate  franchises.  Instead 
of  a  mere  divestiture  of  property,  the  State  here  creates  a  new 
member  of  society,  baptizing  it  with  human,  and  more  than  human 
attributes,  and  endowing  it  with  indefinite  power  of  future  good  or 
evlL  In  the  one  case  the  act  of  the  State  is  of  no  more  public 
importance  than  the  transfer  of  a  chattel;  in  the  other  the  sovereign 
summons  into  being  an  offspring  with  capacity  for  industrial 
achievements  far  beyond  that  of  any  natural  person.  The  one  is  a 
mere  transaction  of  the  moment;  the  other  the  creation  of  what  has 
proved  the  most  powerful  and  persistent  economic  agency  in  modern 
civilization.  Obviously  there  is  ground  for  hostility  to  a  doctrine 
which  in  its  full  operation  would  deprive  the  State  of  much  of  its 
authority  over  a  progeny  at  once  so  important  and  so  increasingly 
numerous. 

It  is  dififlictilt  to  escape  the  conviction  that  had  the  prohibition 
against  a  deprivation  of  property  been  a  part  of  the  Federal  Con- 
stitution at  the  time  of  the  Dartmouth  College  decision,  the  Supreme 
Court  would  never  have  enunciated  the  doctrine  that  a  corporate 
charter  is  a  contract.  In  the  absence  of  such  a  prohibition  it  is 
not  surprising  that  there  should  be  a  disposition  thus  to  extend  the 
operation  of  the  obligation  clause  to  cases  falling  properly  under 
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a  provision  prohibiting  a  taking  of  property  without  due  process  of 
law.  A  decision  in  1819,  declaring  that  a  charter  was  not  a  con- 
tract, would  have  meant  that,  in  the  opinion  of  the  court,  the  Fed- 
eral Constitution  afforded  no  protection  to  the  vested  rights  of  cor- 
porations; and  it  is  not  difficult  to  see  why  a  Federal  bench,  con- 
stituted as  was  the  Supreme  Court  at  that  time,  should  be  unwilling 
to  leave  interests  so  important  to  the  mercies  of  the  various  State 
legislatures.  The  adoption  of  the  fourteenth  amendment,  however, 
has  changed  all  this.  It  affords  as  well  to  corporations  as  to 
individuals,  protection  against  legislation  retroactlng  upon  past 
transactions  in  such  a  way  as  to  deprive  any  person  of  his  property 
without  due  process  of  law.  And  above  all,  it  does  not,  as  does  the 
Dartmouth  College  rule,  afford  greater  protection  and  superior 
privileges  to  the  artificial  entities  known  as  corporations,  than 
pertain  under  the  ordinary  rules  of  law  to  natural  persons. 

It  may  be  admitted  that  It  is  questionable  whether,  in  the  absence 
of  constitutional  amendment,  the  Supreme  Court  will  ever  formally 
declare  this  the  true  delimitation  of  State  power  over  corporate 
charters,  although  one  cannot  but  remark  how  steadily  the  deci- 
sions have  drifted  in  that  direction.  See  Pearsall  v.  Gt.  Northern 
Ry.,  161  U.  S.  660,  40  L.  843,  16  S.  Ct  708.  And  yet  it  is  by  no  means 
certain  that  such  will  not  eventually  be  the  established  doctrine. 
Seventy  years  is  not  long  in  the  life  of  a  people,  nor  of  an  instru- 
ment of  government,  Intended  as  their  perpetual  heritage;  and  it 
cannot  be  said  that  so  important  a  construction  of  so  Important  a 
clause  in  that  instrument  is  secure  beyond  the  possibility  of  eventual 
overthrow,  simply  because  it  has  already  endured  through  something 
more  than  the  allotted  span  of  a  single  human  life. 

THE  CHARTER  CONTRACT  DOCTRINE. 

Constitutional  law.—  The  charter  of  Dartmouth  College,  granted 
by  the  English  crown  in  1709,  constitutes  a  contract,  which  the 
State  of  New  Hampshire,  as  successor  in  sovereignty  to  the  English 
crown,  is  prohibited  from  impairing,  by  the  contract  obligation 
clause  of  the  Federal  Constitution,  pp.  627,  641,  657,  682. 

That  a  charter  Is  a  contract  within  the  obligation  clause.  Is  the 
much-litigated  proposition  which  has  made  the  name  and  fame 
of  Dartmouth  College  v.  Woodward.  Notwithstanding  the  many 
limitations  to  which  it  has  been  subjected  by  later  decisions,  it  still 
remains  the  comprehensive  governing  principle  declared  by  the 
courts  to  be  correct  upon  authority  or  principle,  or  both,  and  enforced 
as  the  law  of  the  land,  "  to  all  intents  and  purposes  a  part  of  the 
Constitution  itself."  Stone  v.  Mississippi,  101  U.  S.  816,  25  L.  1079. 
That  it  Is  well  settled  — or  at  any  rate  declared  to  be  so  — many 
cases  attest.  Brighton  v.  Wilkinson,  2  Allen,  29;  Crease  v.  Babcock, 
23  Pick.  340,  34  Am.  Dec.  63;  Mathews  v.  St.  Louis  &  S.  F.  Ry.  Co.[ 
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121  Mo.  310,  24  S.  W.  594;  Payne  v.  Baldwin,  3  Smedes  &  M.  675; 
St.  John's  College  v.  State,  15  Md.  374;  State  v.  Noyes.  47  Me.  206; 
Hamilton  v.  Keith,  5  Bush  (Ky.).  462;  Kellum  v.  State,  66  Ind.  597; 
President,  etc.  v.  Trenton  City  Bridge  Co.,  13  N.  J.  Eq.  49;  People 
V.  O'Brien,  111  N.  Y.  49,  7  Am.  St.  Rep.  702,  18  N.  E.  702;  Hays  v. 
Commonwealth,  82  Pa.  St.  523;  Union  Bank  v.  The  State,  9  Yerg. 
494;  Davis  v.  Gray.  16  Wall.  232,  21  L.  457;  Humphrey  v.  Pegues,  16 
.  Wall.  249,  21  L.  327;  Dart  v.  Houston,  22  Ga.  529;  State  Board  of 
Assessors  v.  Paterson,  etc.,  R.  R.  Co.,  50  N.  J.  L.  450,  14  Atl.  612; 
Edwards  v.  Kearzey,  96  U.  S.  607,  24  L.  798;  United  States  v. 
Arredondo,  6  Pet.  738,  8  L.  565;  Central  R.  R.  Co.  v.  Collins,  40  Ga. 
624;  University  v.  North  Carolina  R.  R.  Co.,  76  N.  C.  108,  22  Am. 
Rep.  074;  Atlantic  R.  R.  v.  Mlngus,  7  N.  M.  371,  34  Pac.  595;  Martin- 
dale  V.  Moore,  3  Blackf.  280;  Bruflfett  v.  Great  Western  R.  R.  Co., 
25  111.  312;  San  Francisco  v.  Spring  Valley  W.  W.,  48  Cal.  520; 
Washington  Bridge  Co.  v.  State,  18  Conn.  64;  Mobile  v.  Stonewall, 
etc.,  Co.,  53  Ala.  577,  62  Am.  St.  Rep.  165,  note,  5  Am.  St.  Rep.  805, 
note.  As  was  said  by  Gray,  J.,  in  the  New  York  Court  of  Appeals 
but  recently:  "The  principle  enunciated  has  been  steadily  adhered 
to,  despite  criticisms,"  and  in  the  case  there  under  consideration, 
counsel  did  not  deem  it  worth  while  to  question  it.  Matter  of  the 
City  of  Brooklyn,  143  N.  Y.  609,  38  N.  E.  986.  , 

Proceeding  now  to  a  consideration  of  those  citing  cases  which 
apply  this  rule,  it  may  be  noted  that  decisions  are  not  wanting  In 
which  its  operation  has  been  both  equitable  and  salutary.  As  wit- 
ness the  case  of  an  Incorporated  negro  church,  which  a  city  ordi- 
nance sought  to  subject  to  the  domination  of  another  organization 
composed  of  whites,  the  ordinance  being  declared  Invalid  as  im- 
pairing the  obligation  of  the  charter  contract  African  Church  v. 
New  Orleans,  15  La.  Ann.  445,  446.  And  doubtless,  too,  the  applica- 
tion of  this  doctrine  has  often  been  effective  in  anulling  enactments 
of  State  legislatures  of  questionable  wisdom,  if  not  arbitrary  and 
unfair.  As  an  illustration  of  which  may,  perhaps,  be*  cited  the 
case  of  a  municipal  water  company  exempted  by  its  charter  from 
taxation,  in  consideration  of  the  furnishing  of  water  to  the  city 
gratis,  the  legislature  thereafter  seeking  both  to  enforce  the  tax  and 
compel  the  continued  furnishing  of  water  to  the  city  free  of  charge. 
Couery  v.  Water-Works,  41  La.  Ann.  919,  7  So.  10;  the  attempt 
of  the  New  York  city  common  council  to  exact  a  "  license  fee  "  of 
$450  per  car  annually,  for  the  running  of  street  cars,  having  pre- 
viously validly  granted  to  the  street  railroad  company  a  franchise 
to  operate  its  cars  upon  certain  streets  of  the  city,  New  York  v. 
Second  Avenue  R.  R.  Co.,  32  N.  Y.  272;  as  also  the  case  where  a 
legislature  having  granted  to  A.  certain  lands  below  high-water  mark 
for  wharf  purposes,  sought  thereafter  to  cut  off  A.  from  access  to 
the  water  by  a  subsequent  grant  to  B.  of  land  still  further  out, 
Langdon  v.  Mayor,  93  N.  Y.  158;  or  having  granted  lands  to  one 
educational  Institution,  sought  afterwards  to  vest  them  in  another. 
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Grammar  School  v.  Burt,  11  Vt.  641;  Grammar  School  v.  Bailey, 
62  Vt  476,  20  Atl.  822.  Though  some  of  these  latter  cases  would 
seem  to  disclose  an  executed  grant  rather  than  a  term  of  an  exec- 
utory contract;  and  to  be  analogous,  therefore,  to  the  class  of  cases 
represented  by  Fletcher  v.  Peck,  6  Or.  87,  3  L.  162.  Indeed  it 
would  seem  to  be  true  from  an  examination  of  the  citations,  that  the 
great  majority  of  the  cases  in  which  the  legislation  annulled  was 
clearly  inequitable  and  vexatious,  are  of  this  latter  order  and  not 
properly  founded  upon  the  doctrine  of  the  College  Case  at  all.  Rail- 
road Co.  V.  City,  46  La.  Ann.  529,  15  So.  158;  St  John's  College  v. 
State,  15  Md.  374;  Langdon  v.  Mayor,  etc.,  93  N.  Y.  158;  Stephen 
V.  Marshall,  3  Pinn,  207;  Edwards  v.  Jagers,  19  Ind.  413;  Beckwith 
V.  Rector,  etc.,  69  Ga.  574;  Hudson  Tel.  Co.  v.  Jersey  City,  49  N.  J.  L. 
305,  60  Am.  Rep.  621,  8  Atl.  124. 

Exemptions  from  taxation  frequently  involved  and  upheld.— 
The  citations  show  that  a  surprisingly  large  number  of  the  cases  in 
which  charter  stipulations  have  been  enforced  against  the  State 
because  contractual  under  the  doctrine  of  the  leading  case,  are  cases 
in  which  the  States  having  rashly  bargained  away  their  taxing 
power,  seek  subsequently  to  compel  the  payment  of  taxes  by  cor- 
porations thus  specially  privileged.  The  leading  cases  affirming  the 
inviolability  of  such  a  charter  stipulation  is  Piqua  Branch  Bank  v. 
Knoop,  decided  by  the  Supreme  Court  of  the  United  States,  in  1853, 
16  How.  382,  389,  14  L.  982,  985.  An  Ohio  statute  of  1845,  respect- 
ing the  formation  and  management  of  State  banking  institutions, 
and  in  accordance  with  the  provisions  of  which  plaintiff  in  error 
was  organized,  provided  that  6  per  cent  of  the  total  dividend 
annually  declared,  should  be  paid  over  to  the  State  and  should  be 
"  in  lieu  of  all  taxes."  A  law  of  1851  sought  to  abrogate  this  pro- 
vision and  bring  such  banking  institutions  under  the  general  law 
as  to  taxation.  This  enactment  of  1851  was  upheld  as  valid  by  the 
State  Supreme  Court  It  seems  not  Improbable  that  they  expected 
the  national  Supreme  Court  to  affirm  this  conclusion,  for  that 
tribunal  had  already  embraced  one  opportunity  to  counteract  some 
of  the  effects  of  the  Dartmouth  College  doctrine  (Charles  River 
Bridge  v.  Warren  Bridge,  11  Pet  420,  9  L.  773);  and  might  well 
have  been  expected  to  avail  themselves  of  another,  by  indorsing  tlie 
not  unreasonable  theory  that  the  State  legislature  was  without 
power  thus  to  barter  away  the  sovereign  power  of  taxation.  In 
this  expectation,  however.  If  such  were  entertained,  they  were  dis- 
appointed. The  majority  of  the  Supreme  Court  of  the  United  States 
declared  that  the  question  had  been  settled  by  Dartmouth  College 
V.  Woodward,  and  held  the  law  unconstitutional  because  impairing 
the  obligation  of  the  charter  contract 

The  dissent  was  vigorous,  but  was  then,  and  has  since  been,  al- 
ways unavailing.  "  I  will  not  say,"  observed  Mr.  Justice  Campbell, 
in  his  dissenting  opinion,  **  that  a  contract  may  not  be  contained  in 
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a  law,  but  the  practice  is  not  to  be  encouraged,  and  the  courts 
discourage  the  interpretation  which  discovers  them."    16  How.  407, 
14  L.  993.    In  this  case,  however,  the  stipulation  was  too  explicit 
for  this  principle  to  avail,  and  chief  stress  was  accordingly  laid 
upon  the  argument  advanced  and  supported  with  much  earnestness, 
that  the  taxing  power  was  an  attribute  of  sovereignty  not  to  be 
impaired  or  frittered  away  by  the  intemperate  acts  of  succeeding 
legislatures.     Sixteen  years  later  the  question  was  not  at  rest  as 
witness  the  strong  dissenting  opinion  of  Mr.  Justice  Miller,  con- 
curred in  by  Chase,  C.  J.,  and  Field,  J.,  in  a  case  involving  the 
point     "  We  do  not  believe,"  said  that  learned  Judge,  "  that  any 
legislative  body,  sitting  under  a  State  Constitution  of  the  usual 
character,  has  a  right  to  sell,  to  give,  or  to  bargain  away  forever,  the 
taxing  power  of  the  State.    This  is  a  power  which,  in  modem  po- 
litical societies,  is  absolutely  necessary  to  the  continued  existence  of 
every  such  society.    While  under  such  forms  of  government,  the 
ancient  chiefs  or  heads  of  the  government  might  carry  it  on  by 
revenue  owned  by  them  personally,  and  by  exaction  of  personal 
service  from  their  subjects,  no  civilized  government  has  ever  ex- 
isted that  did  not  depend  upon  taxation  in  some  form  for  the  con- 
tinuance of  that  existence.     To  hold,  then,  that  anyone  of  the 
annual  legislatures  can,  by  contract  deprive  the  State  forever  of  the 
power  of  taxation,  is  to  hold  that  they  can  destroy  the  government 
which  they  are  appointed  to  serve,  and  that  their  action  In  that 
regard  is  strictly  lawful.    It  cannot  be  maintained,  that  this  power 
to  bargain  away,  for  an  unlimited  time,  the  right  of  taxation,  if  it 
exist  at  all.  Is  limited  In  reference  to  the  subjects  of  taxation.    In 
all  the  discussion  of  this  question,  in  this  court  and  elsewhere,  no 
such  limitation  has  been  claimed.    If  the  legislature  can  exempt  in 
perpetuity,  one  piece  of  land,  it  can  exempt  all  land.     If  it  caii 
exempt  all  land  it  can  exempt  all  property.    It  can,  as  well,  exempt 
persons  as  corporations.     And  no  hindrance  can  be  seen  in  the 
principle  adopted  by  the  court  to  rich  corporations,  as  railways  and 
express  companies,  or  rich  men,  making  contracts  with  the  legis- 
latures, as  they  best  may,  and  with  such  appliances  as  it  Is  known 
they  do  use,  for  perpetual  exemption  from  all  the  burdens  of  sup- 
porting the  government    The  result  of  such  a  principle,  under  the 
growing  tendency  to  special  and  partial  legislation,  would  be,  to 
exempt  the  rich  from  taxation  and  cast  all  the  burden  of  the  sup- 
port of  government  and  the  payment  of  its  debts,  on  those  who  are 
too  poor  or  too  honest  to  purchase  such  immunity.    With  as  full 
respect  for  the  authority  of  former  decisions,  as  belongs,  from  teach- 
ing and  habit,  to  Judges  trained  in  the  common-law  system  of  Juris- 
prudence, we  think  there  may  be  questions  touching  the  powers  of 
legislative  bodies,  which  can  never  be  finally  closed  by  the  decisions 
of  a  court,  and  that  the  one  we  have  here  considered  Is  of  this 
character."    Washington  University  v.  Rouse,  8  Wall.  443,  444,  19 
L.  500.    And  see  Debolt  v.  Ohio  Life  Ins.  Co.,  1  Ohio  St  585. 
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As  has  been  said,  these  arguments  have  not  prevailed,  and  the 
rule  laid  down  in  the  Ohio  case  has  been  uniformly  adhered  to. 
Dodge  V.  Woolsey,  18  How.  378,  15  L.  421;  Memphis  v.  Bank,  etc., 
Co.,  91  Tenu.  549,  19  S.  W.  759;  Farrington  v.  Tennessee,  95  U.  S. 
083,  24  L.  559;  State  v.  Bank  of  Commerce,  95  Tenn.  226,  31  S.  W. 
995;  State  v.  Commercial  Bank,  7  Ohio  (pt.  1),  128;  Matheny  v. 
Golden,  5  Ohio  St  385,  427;  Appeal  Tax  Court  v.  Patterson,  50  Md. 
372;  Union  Bank  v.  State,  9  Yerg.  494;  Raih-oad  Co.  v.  Hicks,  9  Baxt. 
445;  People  v.  Soldiers'  Home,  96  111.  568;  State  v.  Branin,  23  N.  J.  L. 
492,  500;  Worth  v.  Railroad  Co..  89  N.  C.  300,  45  Am.  Rep.  686; 
Seymour  v.  Hartford,  21  Conn.  486;  State  v.  Douglas,  34  N.  J.  L. 
85;  Franklin  County  Court  v.  Deposit  Bank,  87  Ky.  381,  9  S.  W.  214; 
Rector  v.  Philadelphia,  24  How.  300,  16  L.  602;  Home  of  the  Friend- 
less v.  Roue,  8  Wall.  437,  19  L.  497;  Asylum  v.  New  Orleans,  105  U. 
S.  30)8,  26  L.  1130;  St  Paul,  etc.,  R.  R.  Co.  v.  Parcher,  14  Minn.  327; 
Daughdrill  v.  Insurance  Co.,  31  Ala.  98;  Washington  University  v. 
Rouse,  8  Wall.  439,  19  L.  498;  Conery  v.  Water  Works,  41  La.  Ann. 
919,  7  So.  10;  Hewitt  v.  New  York,  etc.,  R.  R.  Co.,  12  Blatchf.  461, 
F.  C.  6,443.  And  see  State  v.  County  Court,  19  Ark.  367,  holding  that 
an  exemption  of  certain  lands  from  taxation  for  a  period  of  ten 
years  might  not  be  abrogated  by  a  subsequent  legislature  before  the 
end  of  that  time.  The  Supreme  Court  of  Ohio  clung  with  especial 
tenacity  to  the  contrary  doctrine.  Skelly  v.  Jefferson  Branch  Bank, 
9  Ohio  St.  622,  623;  Milan  Plankroad  Co.  v.  Husted,  3  Ohio  St. 
583.  The  serious  consequences  possibly  attendant  upon  this  rule, 
have,  however,  been  greatly  mitigated  by  the  establishment  of  the 
proposition  that  when  the  exemption  from  taxation  is  not  created 
contemporaneously  with  the  corporation  itself,  it  must  be  supported 
by  some  distinct  valuable  consideration,  or  is  invalid  (see  infra, 
p.  926);  and  by  the  very  rigorous  application  of  the  rule  of  strict 
construction,  hinted  at  by  Mr.  Justice  Campbell,  in  Plqua  Bank  v. 
Knoop,  supra  (infra,  p.  933).  It  has  been  held  also  that  this  ex- 
emption does  not  prevent  another  State  from  taxing  such  corporate 
shares  in  the  hands  of  its  own  residents.  Appeal  Tax  Court  v. 
Patterson,  50  Md.  372. 

These  charter  exemptions  from  taxation  have  been  frequent  in  the 
case  of  banks,  Union  Bank  v.  State,  9  Yerg.  494;  Memphis  v.  Bank, 
etc.,  Cos.,  91  Tenn.  549,  19  S.  W.  759;  State  v.  Bank  of  Commerce, 
95  Tenn.  226,  31  S.  W.  905;  Piqua,  etc.,  Bank  v.  Knoop,  16  How.  382, 
14  L.  982;  S.  C,  1  Ohio  St  618,  629,  661.  690;  State  v.  Commercial 
Bank,  7  Ohio  (pt  1),  128;  Commonwealth  v.  Farmers',  etc..  Bank,  97 
Ky.  622,  623,  31  S.  W.  1020,  1021;  Judson  v.  State,  Minor,  155;  and  of 
railroad  corporations.  Worth  v.  Railroad  Co.,  89  N.  C.  300,  45  Am. 
Rep.  086;  Railroad  Co.  v.  Hicks,  9  Baxt  445;  Goldsmith  v.  Augusta, 
etc.,  R.  R.  Co.,  02  Ga.  481;  Railroad  Co.  v.  Harris,  99  Tenn. 
692,  43  S.  W.  117;  State  v.  Douglas,  34  N.  J.  L.  85;  St  Paul, 
ttc,  R.  R.  Co.  V.  Parcher,  14  Minn.  327  Hewitt  v.  New  York,  etc., 
R.  R.  Co.,  12  Blatchf.  461,  F.  C.  6,443;  State  v.  Branin,  23  N.  J.  I^. 
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492,  500;  Northern  Pacific  R.  R.  Co.  v.  Carland,  5  Mont.  182,  3  Pac. 
153;  and  the  exemption  has  been  held  to  survive  in  favor  of  the 
purchaser  of  such  a  railroad  at  foreclosure  sale,  Railroad  Co.  v. 
Hicks,  9  Baxt.  445.  But  see  State  v.  Bank  of  Commerce,  95  Tenn. 
226,  31  S.  W.  995.  An  exemption  of  the  property  of  a  charitable  cor- 
poration from  taxation  includes  property  such  as  a  cotton  press, 
used  for  commercial  purposes.  Asylum  v.  New'  Orleans,  105  U.  S. 
368,  26  L.  1130;  S.  C,  31  La.  Ann.  295.  In  Tennessee  an  exemption 
from  taxation  of  land  devoted  to  educational  purposes  has  even 
been  held  to  follow  such  lands  into  other  hands,  State  v.  Whitworth, 
8  Lea,  603;  and  elsewhere  to  extend  to  the  stock  as  well  as  the 
property  of  a  corporation  so  favored;  State  v.  Branin,  23  N.  J.  L. 
492,  500;  Farrlngton  v.  Tennessee,  95  U.  S.  683,  24  L.  559;  Memphis 
V.  Bank,  etc.,  Cos.,  91  Tenn.  549,  19  S.  W.  759;  although  a  slight 
difference  in  the  phraseology  of  the  incorporating  statute  has  been 
made  the  ground  of  a  contrary  holding,  State  v.  Bank  of  Commerce, 
95  Tenn.  226,  31  S.  W.  995. 

While  cases  involving  exemption  from  taxation  have  been  thus 
frequent,  it  would  be  rash  to  assume  that  the  chief  result  of  the 
doctrine  of  Dartmouth  College  v.  Woodward  has  been  the  estab- 
lishment of  perpetual  exemptions  from  taxation  in  favor  of  par- 
ticular corporations.  On  the  contrary,  it  would  seem  probable  that 
many  charter  stipulations  never  tested  in  the  courts  at  all,  and  as 
numerous  and  diverse  as  the  purposes  of  corporate  existence  itself, 
have  stood  in  the  path  of  legislative  control  from  time  to  time.  A 
moment's  reflection  suggests  reasons  for  the  frequency  of  the  cases 
questioning  charter  exemptions  from  taxation;  chief  among  them 
being  the  importance  of  questions  concerning  the  State's  taxing 
power,  the  inevitableness  of  antagonistic  legislation  sooner  or  later, 
and  the  very  reasonable  arguments  that  have  been  urged  in  favor 
of  taking  such  cases  out  of  the  operation  of  the  rule  laid  down  by 
the  Dartmouth  College  Case. 

Other  charter  grants  and  franchises  upheld.— Aside  from  the 
foregoing  tax  cases  the  citations  show  others  respecting  various 
matters,  In  which  charter  grants  and  stipulations  have  been  held 
inviolable.  In  several  cases  charter  grants  of  land  to  quasi -public 
educational  or  other  charitable  institutions,  by  way  of  endowment, 
have  been  protected  in  the  face  of  subsequent  legislation  seeking  to 
transfer  them  to  other  uses  or  to  another  institution  of  the  same 
nature.  Grammar  School  v.  Bailey,  62  Vt.  476,  20  Atl.  822;  Beck- 
with  V.  Rector,  etc.,  69  Ga.  574;  Society,  etc.  v.  New  Haven,  8  Wheat. 
481,  5  L.  666;  Magill  v.  Brown,  16  Fed.  Cas.  419;  Grammar  School 
V.  Burt,  11  Vt  641;  Downing  v.  Board  of  Agriculture,  129  Ind.  449, 
28  N.  E.  125;  Vincennes  University  v.  State,  14  How.  276,  281,  14  L. 
419,  421;  Board  of  Education  v.  BakeweU,  122  111.  344,  10  N.  E.  381; 
or  to  transfer  them  to  the  general  school  fund.  Graded  School 
District  V.  Trustees,  95  Ky.  443,  26  S,  W.  10;  Edwards  v.  Jagers» 
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19  Ind.  413;  Liggett  v.  Ladd,  17  Or.  100,  21  Pac.  137.  But  If  mich  a 
transfer  be  sought  by  the  trustees  themselves,  the  Dartmouth  CJol- 
lege  rule  has  been  held  inapplicable  and  the  transfer  valid.  Ex  parte 
Greenville  Academies,  7  Rich.  Eq.  484.  So  also  the  doctrine  has 
been  Invoked  to  annul  attempts  of  the  States  to  take  from  a  railroad 
part  of  a  previous  land  grant.  Davis  v.  Gray,  16  Wall.  232,  21  L. 
457;  Humphrey  v.  Peques,  16  Wall.  249,  21  L.  327;  Railroad  Co.  v. 
Ck>mmission,  etc.,  36  Tex.  433,  434.  And  to  repeal  an  irrepealable 
corporate  charter,  Bruffett  v.  Great  Western  R.  R.  Co.,  25  111.  312. 
Again  the  principle  has  been  held  to  prevent  the  repeal  of  a  law 
authorizing  a  turnpike  company  to  exact  tolls  of  mail  carriages, 
though  the  grant  rested  upon  no  valuable  consideration,  Derby 
Turnpike  Co.  v.  Parks,  10  Conn.  541,  542,  27  Am.  Dec.  704. 

Other  cases  deal  with  attempts  to  change  the  method  of  admin- 
istering charitable  trusts  by  changes  in  the  board  of  trustees  similar 
to  that  attempted  In  the  leading  case,  and  the  like;  and  the  courts 
have  found  no  difficulty  in  annulling  those  attempts  upon  the  au- 
thority of  Dartmouth  College  v.  Woodward.  Brown  v.  Hummel,  6 
Pa.  St.  93,  47  Am.  Dec.  436;  State  v.  Heyward,  3  Rich.  L.  409; 
Sheriff  V.  Lowndes,  16  Md.  376;  State  v.  Adams,  44  Mo.  576.  586; 
Inglls  V.  Sailors'  Snug  Harbor,  3  Pet  153.  7  L.  636;  African  Church 
V.  New  Orleans,  15  La.  Ann.  445,  446;  Ohio  v.  Neff,  52  Ohio  St  404, 
405,  40  N.  E.  724;  Lewis  v.  Whittle,  77  Va.  419;  Montpelier  Academy 
Trustees  v.  George,  14  I^.  409,  33  Am.  Dec.  591;  State  v.  Adams,  44 
Mo.  576;  Regents  of  University  of  Maryland  v.  Williams,  9  Gill  &  J. 
403,  31  Am.  Dec.  92;  Louisville  v.  University  of  Louisville,  15  B. 
Mon.  669,  681,  686,  689,  692,  693,  718,  729.  In  Maryland  it  has  been 
decided  that  a  grant  of  $8,000  annually,  contained  in  a  charter  in- 
corporating St  John's  College  In  the  early  part  of  the  century,  was 
a  contract  and  could  not  subsequently  be  revoked.  St  John's  Col- 
lege V.  State,  15  Md.  374;  Mayor  v.  State,  15  Md.  384,  385,  386,  387. 

A  bank  with  a  charter  right  to  discount  and  transfer  notes  is  not 
amenable  to  a  subsequent  law  prohibiting  the  indorsement  and 
transfer  of  notes  by  a  bank.  Planters*  Bank  v.  Sharp,  6  How.  331, 
332,  337,  12  L.  460,  462.  A  law  requiring  intersecting  railroads  so  to 
time  their  trains  as  to  connect,  was  evaded  by  a  railroad  company 
which  had,  by  its  charter,  the  right  to  operate  its  own  road,  being 
required,  by  that  instrument,  only  to  connect  with  trains  extending 
beyond  its  own  lines.  State  v.  Noyes,  47  Me.  206.  Railroads  have 
escaped  State  regulation  of  rates  of  fare  on  the  strength  of  charter 
stipulations  conferring  the  right  to  establish  their  own  rates. 
Farmers'  L.  &  T.  Co.  v.  Stone,  20  Fed.  274.  But  see  infra,  p.  934- 
Illinois,  etc.,  R.  R.  Co.  v.  Stone,  20  Fed.  472;  Central,  etc.,  Co.  v. 
Citizens'  Ry.  Co.,  82  Fed.  5;  Indianapolis  v.  Central,  etc.,  Co.,  83  Fed. 
532;  Philadelphia,  etc.,  R.  R.  Co.  v.  Bowers,  4  Houst  529.  A 
stipulation  in  a  water  company's  charter  to  the  effect  that  the  city- 
might  purchase  the  plant  at  the  end  of  thirty-five  years,  is  a  con- 
tract which  may  not  be  impaired  by  a  subsequent  legislature.    Sala 
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V.  New  Orleans,  2  Woods,  194,  F.  C.  12,246.  In  at  least  three  In- 
stances provisions  of  a  subsequent  law  allowing  cumulative  voting 
of  stock  in  the  election  of  directors  have  been  held  Invalid  when 
applied  to  corporations  previously  organized.  Hays  v.  Common- 
wealth, 82  Pa.  St  523;  State  ex  rel.  v.  Greer,  78  Mo.  191;  Smith  v. 
Atchison,  etc.,  R.  R.  Co.,  64  Fed.  275.  So  also  laws  requiring  a  two- 
thirds  majority  in  the  election  of  corporate  officers.  Allen  v.  Mc- 
Kean,  1  Sumn.  297,  F.  C.  229.  Other  citations  establish  the  propo- 
sition that  statutes  allowing  the  recovery  of  damages  from  a  cot- 
poration  for  acts  authorized  by  previous  legislation,  are  invalid  and 
rest  the  rule  upon  the  doctrine  of  the  leading  case.  Bailey  v. 
Railroad  Co.,  4  Harr.  401,  44  Am.  Dec.  603;  Stephens  v.  Marshall,  8 
Pinn.  207;  Pritt  v.  Brown,  3  Wis.  611.  And  a  Connecticut  case  has 
annulled  an  attempt  to  require  a  company  authorized  to  maintain  a 
permanent  bridge,  to  erect  a  draw-bridge.  Washington  Bridge  Co. 
V.  State,  18  Conn.  64. 

There  are  several  examples  among  the  citations,  of  municipal 
ordinances  annulled  because  impairing  rights  declared  to  have 
vested  by  contract.  As  witness  the  case  where  the  city  of  St  Louis 
sought  ineffectually  to  revolve  a  grant  of  certain  subway  spaces  in 
its  streets  for  telephone  and  telegraph  wires,  State  ex  rel.  v.  St. 
Louis,  145  Mo.  591,  46  S.  W.  993;  as  also  a  case  where  the  council  of 
Jersey  City  similarly  attempted  to  rescind  a  grant  of  a  license  to 
erect  telephone  poles  on  the  city  streets,  after  the  bond  required  of 
the  licensee  had  been  filed,  Hudson  Tel.  Co.  v.  Jersey  City,  49  N.  J. 
L.  305,  60  Am.  Rep.  621,  8  Atl.  124;  see  also  57  Am.  Rep.  412,  note; 
and  the  equally  futile  attempt  of  the  New  York  city  council  to 
"  license  "  the  street  cars  of  a  company  which  was  already  author- 
ized by  valid  contract  with  the  city  to  operate  them  upon  its  streets, 
New  York  v.  Second  Avenue  R.  R.  Co.,  32  N.  Y.  272;  as  also  the 
effort  of  a  Texas  municipality  to  repeal  a  valid  grant  of  a  fran- 
chise for  a  street  railroad,  Mayor,  etc.  v.  Houston  St  Ry.  Co.,  83 
Tex.  555,  29  Am.  St  Rep.  685,  19  S.  W.  129;  of  the  city  of  New 
Orleans  to  withdraw  a  grant  of  a  right  of  way  through  its  streets, 
Railroad  Co.  v.  City,  46  La.  Ann.  529,  15  So.  158;  and  levy  a  tax  upon 
telephone  poles  previously  erected  under  valid  license  from  the  city, 
City  V.  Telephone  Co.,  40  La.  Ann.  45,  3  So.  535;  see  also  Conery  v. 
Water-Works  Co.,  41  La.  Ann.  919,  7  So.  10;  and  of  anothef 
municipality  to  restrict  the  right  of  a  gas  company  which  had 
previously  been  authorized  to  lay  and  repair  its  pipes  upon  the 
public  streets,  Indianapolis  v.  Consumers'  Gas  Co.,  140  Ind.  114,  49 
Am.  St  Rep.  188,  39  N.  E3.  436;  but  a  municipality  may  exact  a 
tax  for  poles  erected  prior  to  the  passage  of  an  ordinance  fixing  an- 
other method  of  compensation  to  the  city,  St.  Louis  v.  Western 
Union  Tel.  Co..  148  U.  S.  103,  87  L.  385,  13  S.  Ct  489. 

Several  cases  are  of  more  than  ordinary  interest  as  illustrating 
the  various  possibilities  of  the  rule  and  its  operation,  under  dif- 
ferent circumstances.     The  case  of  the  Binghamton  Bridge  was 
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decided  by  the  Supreme  Court  of  the  United  States,  in  1865,  8  Wall 
73,  18  li.  142.  There  the  question  was  whether  the  legislature  might 
validly  authorize  the  erection  of  another  bridge  across  the  Hudson 
river  in  proximity  to  the  Binghamton  Bridge.  The  Supreme  Court 
had  already  declared  in  the  case  of  Charles  River  Bridge  v.  Warren 
Bridge.  11  Pet.  582,  G45,  9  L.  838,  863,  that  the  granting  of  a  fran- 
chise to  one  company  implied  no  prohibition  upon  the  subsequent 
chartering  of  another  at  practically  the  same  place  and  for  the  same 
purpose.  In  the  Binghamton  Bridge  Case,  however,  the  incorporat- 
ing act  declared  that  "it  shall  not  be  lawful  for  any  person  or 
persons  to  erect  any  bridge  within  two  miles"  along  the  river, 
either  above  or  below.  A  majority  of  the  court  held  that  this 
amounted  to  a  contract  stipulation  on  the  part  of  the  State,  and 
estopped  the  legislature  from  thereafter  violating  its  terms.  The 
dissenting  Judge  (Chase,  C.  J.,  Field  and  Grier,  J  J.),  were  for 
holding  that  such  charter  provisions  should  be  strictly  construed  in 
favor  of  the  people  and  against  the  creation  of  a  monopoly;  and 
that  the  words  quoted  above  were  a  prohibition  not  upon  the 
State,  but  upon  individuals  only.  A  somewhat  curious  case  is 
Canal  Co.  v.  Railroad  Co.,  4  Gill  &  J.  108,  122,  146,  191,  decided  in 
1832.  The  Canal  Company  was  incorporated  for  the  purpose  of 
building  a  canal  along  the  Potomac,  with  power  to  condemn  lands 
along  the  river  for  that  purpose.  A  railroad  company  subsequently 
incorporated  was  granted  a  right  of  way  along  the  river  banls  for 
a  certain  distance.  The  Canal  Company  supported  an  application 
for  an  injunction  against  the  railroad  by  proof  thnt  the  formation 
of  the  river  hsmk  in  many  places  was  such  that  If  a  railroad  was 
allowed  to  establish  its  road  first,  it  would  be  well  nigh  impossible 
for  the  canal  to  be  built  at  those  points  at  alL  In  granting  the 
relief  demanded  the  court  held,  that  the  Canal  Company  had  by  its 
charter  a  vested  right  to  acquire  land  along  the  river  banls  by  pur- 
chase and  eminent  domain;  and  that  this  right  was  inviolable  under 
the  Dartmouth  College  rule. 

Some  of  the  earlier  cases  which  the  courts  found  to  be  within  the 
doctrine  of  Dartmouth  College  v.  Woodward  would  probably  be 
otherwise  decided  to-day.  Such,  for  instance,  is  an -Indiana  case 
sustaining  the  right  of  a  corporation  under  its  charter  to  conduct 
a  lottery,  in  the  face  of  a  subsequent  prohibiting  statute;  the  more 
modem  cases  evading  such  corporate  grants  as  infringing  upon  the 
legitimate  exercise  of  the  police  power  which  no  legislature  may 
Impair.  Kellum  v.  State,  66  Ind.  597;  Broadbent  v.  Tuskaloosa, 
etc.,  Assn.,  45  Ala.  172;  Boyd  v.  State,  46  Ala.  334.  But  see  infra, 
p.  936.  Similarly  a  court  to-day  would  probably  annul  a  provision 
in  a  bank's  charter,  granting  a  right  to  collect  7  per  cent  interest 
when  the  existing  law  allowed  but  6,  on  the  ground  that  it  would 
violate  a  constitutional  provision  prohibiting  partial  legislation; 
although  the  Supreme  Court  of  Tennessee  accorded  no  weight  to 
this  argument  in  1853.  Hazen  v.  Union  Bank,  1  Sneed,  119.  Again, 
a  Kentucky  case,  decided  in  1869,  held  that  the  State  might  not 
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establish  and  enforce  a  tariff  of  freight  charges  on  a  railroad  whose 
board  of  directors  were  by  charter  authorized  to  fix  rates  of  charge; 
while  within  the  next  decade  the  Supreme  Court  of  the  United 
States,  In  the  famous  Granger  Cases,  discriminated  away  much  more 
explicit  charter  grants  urged  upon  them  as  effectually  precluding 
attempted  legislative  regulations  of  freights  and  fares.  Hamilton 
V.  Keith,  5  Bush  (Ky.),  462.  But  see  Infra,  p.  934;  and  see  Derby, 
etc.,  Co.  V.  Parks,  10  Conn.  542,  27  Am.  Dec.  705.  And  in  early 
New  Hampshire  decision  denied  the  power  of  the  legislature  to 
charter  a  second  bridge  company  with  power  to  maintain  a  bridge 
within  certain  limits  as  impairing  an  implied  term  of  the  first 
company's  charter,  Piscataqua  Bridge  v.  New  Hampshire  Bridge, 
7  N.  H.  68,  the  well-established  rule  to-day  being  against  any  such 
Implication  in  favor  of  the  exclusive  nature  of  the  first  grant. 
See  Infra,  p.  932. 

Conclusion. —  Such,  briefly,  are  the  cases  citing  Dartmouth  Col- 
lege V.  Woodward,  In  which  the  doctrine  that  the  charter  of  a 
private  corporation  Is  a  contract  has  operated  to  stay  the  hand  of  the 
law-making  power  in  a  subsequent  and  futile  effort  to  change  Its 
terms,  to  add  additional  regulations,  or  to  bring  this  elusive  and 
"  legal "  entity  within  the  operation  of  the  general  rules  of  law. 
In  view  of  the  sources  from  which  this  resume  has  been  prepared, 
it  would  seem  safe  to  say  that  it  contains  a  very  fair  representation 
of  the  cases  In  courts  of  last  resort  which  have  found  the  doctrine 
of  Dartmouth  College  v.  Woodward  applicable  and  controlling. 
There  are  undoubtedly  others,  but  they  must  be  similar  in  the 
main  to  those  here  considered.  It  follows,  therefore,  that  after 
making  due  allowance  for  the  vast  number  of  cases  which  have 
never  been  taken  into  court  at  all,  we  obtain  a  very  fair  idea  of  the 
influence  which  the  leading  case  has  exercised  In  our  jurisprudence. 
Undoubtedly  It  has  at  times  been  an  influence  making  for  the  faith- 
ful performance  of  public  obligations.  And  It  is  equally  certain 
that  it  has  at  other  times  operated  to  elevate  what  were  intended  as 
the  merest  statutory  provisions  to  the  dignity  of  contract  stipula- 
tions. So  also  It  cannot  be  doubted,  that  it  has  materially  con- 
tributed to  Induce  the  embarking  of  capital  In  industrial  enterprises, 
and  has  advanced  the  great  work  of  internal  development  In  the 
United  States.  Yet  it  can  scarcely  be  denied  that  in  the  long  run 
it  has  operated  to  establish  inequality  before  the  law;  to  confer 
benefits  upon  the  few  and  burdens  upon  the  many;  and  to  cripple 
the  State  in  the  effective  control  of  Its  citizens,  and  the  conserva- 
tion of  their  welfare.  There  Is,  to  be  sure,  something  to  be  said 
in  favor  of  the  creation  of  exclusive  privileges  and  Immunities; 
and  there  have  been  times  in  the  history  of  our  race  when  monopolies 
created  by  the  sovereign  were  an  important  and  beneficial  factor 
In  the  growth  of  commerce  and  industry.  But  such  are  at  variance 
to-day  with  our  notions  of  equality,  and  out  of  harmony  with  the 
genius  of  our  institutions. 
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LIMITATIONS  UPON  THB3  COLLEGE  DOCTRINE. 

Lixnitatioiui  upon  the  charter-contract  doctrine. —  The  doctrine 
of  Dartmouth  v.  Woodward  has  important  limitations.  Some  of 
them  are  laid  down  in  the  leading  case  itself.  Another  was  de- 
clared by  the  Supreme  Court  very  shortly  after  Chief  Justice  Mar- 
shall retired  from  the  bench.  Others  have  been  of  still  later  origin. 
Not  only  have  the  courts  surrounded  the  doctrine  with  limitations, 
but  tbe  legislative  power  has  been  conspicuous  in  its  efforts  at  its 
neutralization.  Most  familiar  of  the  devices  resorted  to  by  the 
latter,  is  the  practice,  now  almost,  if  not  quite,  universal,  of  reserv- 
ing a  right  to  alter,  amend  and  repeal  all  corporate  charters;  a  pro- 
viso which  has  in  turn  been  restricted  in  its  operation,  and  supports 
a  considerable  body  of  learning.  And  aside  from  the  reserve  power, 
other  somewhat  similar  expedients  have  been  resorted  to,  as  will 
appear  in  the  following  pages. 

Charter-contracts  subject  to  the  ordinary  rules  of  contract  as 
to  formation  and  subsequent  modification. —  Before  proceeding  to 
a  consideration  of  the  more  important  limitations  upon  the  doctrine, 
the  cases  in  which  its  operation  has  been  evaded  on  more  elementary 
grounds  may  be  briefly  reviewed.  Assuming  the  proposition  that 
a  charter  is  a  contract,  the  ordinary  rules  of  contract  have  been  in- 
voked and  applied.  Thus  It  has  been  held  that  if  a  charter  be  a 
contract,  it  must  be  accepted  by  the  corporation  before  It  is  binding 
upon  the  State.  Nevitt  v.  Bank  of  Port  Gibson,  6  Smedes  &  M.  5C2, 
580;  State  v.  Planters,  etc.,  Ins.  Co.,  95  Tenn.  207,  31  S.  W.  992; 
People  ex  rel.  v.  Hoffman,  116  111.  629,  8  N.  E.  794;  Younger  v. 
Harrison,  6  Ga.  154,  156;  Central  R.  R.,  etc.,  Co.  v.  State,  54  Ga. 
423,  3  Am.  Dec.  54,  note.  It  has  been  held  upon  a  parity  of  reason- 
ing that  a  corporation  may  not  surrender  its  charter  without  legisla- 
tive consent  Mechanics'  Bank  v.  Heard,  37  Ga.  411.  Upon  this 
theory  also  an  insurance  company  chartered  with  immunity  from 
taxation  lost  this  privilege  by  neglecting  to  act  under  its  charter 
until  after  the  adoption  of  a  new  State  Constitution  prohibiting 
special  privileges  of  that  sort  State  v.  Planters,  etc.,  Ins.  Co.,  95 
Tenn.  207,  31  S.  W.  992.  And  see  similarly.  Central  R.  R.,  etc.,  Co. 
V.  State,  54  Ga.  423.  Again,  it  has  been  held  that  a  grant  of  a 
franchise  to  a  corporation  which  has  obtained  its  certificate,  but  as 
yet  has  neither  officers  nor  stockholders,  is  not  binding  because  there 
is  as  yet  no  one  competent  to  contract.  Aspen,  etc.,  Co.  v.  Aspen,  5 
Colo.  App.  17,  37  Pac.  730.  So  also  It  has  been  held  that  a  cor- 
poration may  be  brought  under  the  control  of  subsequent  laws  by 
accepting  them  as  amendments  to  Its  charter.  Derby,  etc.,  Co.  v. 
Parks,  10  Conn.  541,  27  Am.  Dec.  705;  Mobile,  etc.,  R.  R.  Co.  v. 
Steiner,  61  Ala.  592;  Woodfork  v.  Union  Bank,  3  Cold.  498,  499; 
Nevitt  V.  Bank,  6  Smedes  &  M.  5G2;  Case  of  St  Mary's  Church,  7 
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Serg.  &  R.  547,  548;  M.  O.  R.  R.  Co.  v.  Gaster,  24  Ark.  100; 
Trustee  v.  Gibbs,  2  Cush.  43.  But  see  Herrick  v.  Randolph, 
13  VL  530;  Commonwealth  v.  Pennsylvania  Canal  Co.,  66  Pa.  St. 
48,  5  Am.  Rep.  339.  And  this  acceptance  of  an  amendment  may  be 
Implied  from  conduct,  as  well  as  express,  Trustees  y.  Gibbs,  2  Cush. 
43;  Ahrenzeller  v.  Union  Canal  Co.,  1  Rawle,  189;  though  it  must  be 
by  all  the  stockholders,  Commonwealth  v.  CuUen,  13  Pa.  St.  '138,  53 
Am.  Dec.  452.  Again,  a  corporation  may  by  compromise  with  the 
State  lose  its  right  to  enforce  certain  charter  stipulations.  This 
was  held  to  have  taken  place  in  a  Maryland  case,  where  a  certain 
college  entitled  under  its  charter  to  $8,000  a  year  from  the  State, 
later  accepted  the  provisions  of  an  act  giving  $2,000  annually  from 
that  date,  as  in  full  for  all  claims.  St  John's  College  v.  Comp- 
troller, 23  Md.  640. 

A  corporate  charter  may  contain  stipulations  as  well  in  favor  of 
the  State  as  of  the  corporation,  though  instances  of  the  sort  are 
conspicuously  rare;  and  it  Is,  of  course,  competent  for  the  State 
by  appropriate  legislation  to  release  the  corporation  from  the  obli- 
gation thus  assumed.  Enfield  Toll-bridge  Co.  v.  Connecticut  River 
Co.,  7  Conn.  48.  So  also  a  corporation  may  voluntarily  surrender  all 
the  rights  and  privileges  it  has  acquired  by  virtue  of  an  inviolable 
charter,  and  thus  submit  itself  to  the  operation  of  the  reserve  power 
to  alter,  amend  and  repeal.  Monongahela,  etc.,  Co.  v.  Coon,  6  Pa. 
St.  382,  47  Am.  Dec.  475.  In  certain  of  the  States  inducements  have 
been  held  out  to  corporations  chartered  before  the  adoption  of  the 
reservation  clause,  to  secure  this  result.  State  Board  of  Assessors 
v.  Paterson,  etc.,  R.  R.  Co.,  50  N.  J.  L.  450,  14  Atl.  612;  Common- 
wealth V.  Pennsylvania  Canal  Co.,  66  Pa.  St.  48,  5  Am.  Rep.  339. 
Upon  occasion  also  charter  contracts  have  been  annulled  for  want  of 
the  necessary  jurisdiction  or  power  over  the  subject-matter.  Such 
was  the  case  of  a  New  Jersey  bridge  company,  chartered  by  the  State 
of  New  Jersey  with  the  exclusive  right  to  maintain  a  bridge  across 
the  Delaware  river  within  a  radius  of  six  miles  of  a  certain  point. 
The  Supreme  Court  of  New  Jersey  held  that  under  the  agreement 
subsisting  between  the  States  of  Pennsylvania  and  New  Jersey,  as 
to  the  river,  such  a  grant  required  for  its  validity  the  consent  of  the 
State  of  Pennsylvania,  as  well.  President's,  etc.  v.  Trenton  B. 
Co.,  13  N.  J.  Eq.  49.  Elsewhere  under  a  familiar  rule  of  the  law 
of  contractual  obligations,  an  exclusive  and  perpetual  franchise 
sought  to  be  conferred  by  the  New  York  dty  common  council,  for 
the  operation  of  a  street  railway  on  Broadway,  was  declared  Invalid. 
Milhau  V.  Sharp,  27  N.  Y.  622,  84  Am.  Dec.  318.  The  court  held 
that  the  council  was  a  mere  agent  and  trustee,  and  wholly  without 
power  to  make  such  a  contract,  which  was  further  declared  in 
violation  of  the  trust  under  which  the  city  corporation  was  vested 
with  powers  over  the  streets.  And  see  Lake  Roland,  etc.,  Ry.  Co. 
V.  Mayor,  77  Md.  373,  26  Atl.  512;  East  St  Louis  v.  Bast  St  Louis, 
etc.,  Co.,  98  111.  443,  444,  445,  448.    Moreover,  a  misuser  or  nonuser 
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In  regard  to  matters  which  are  of  the  essence  of  the  contract  ha» 
been  declared  just  ground  for  forfeiture  of  a  corporate  charter. 
State  V.  Council  Bluffs,  etc.,  Co.,  11  Neb.  356,  9  N.  W.  564;  State 
V.  New  Orleans  Gas,  etc.,  Co.,  2  Rob.  (La.)  532;  as  also  a  breach  of 
public  duties  undertaken,  People  v.  Bristol,  etc.,  Co.,  23  Wend.  237. 
The  forfeiture  does  not  result  eo  instantl  upon  breach,  but  must  be 
judicially  ascertained  and  decreed.  Arthur  v.  Commercial,  etc.. 
Bank,  9  Smedes  &  M.  432,  48  Am.  Dec.  722;  Importing,  etc.,  Co.  T. 
Locke,  50  Ala.  334;  Bradt  v.  Benedict,  17  N.  Y.  99. 

Want  of  consideration. —  Again,  certain  grants  of  privileges, 
rights  or  immunities  to  corporations  may  be  mere  gratuities, 
bounties  or  licenses,  and  revocable  at  any  time.  Exemptions  from 
taxation  have  'been  set  aside  on  this  ground,  when  granted  at  some 
other  time  than  that  of  the  creation  of  the  corporation.  Such 
exemptions  are  valid  laws,  but  not  being  supported  by  any  valuable 
consideration,  do  not  rise  to  the  dignity  of  contract  stipulations 
which  the  State  is  forbidden  to  impair.  Tucker  v.  Ferguson,  22 
Wall  527,  22  L.  805;  West  Wisconsin  Ry.  Co.  v.  Board,  93  U.  S.  595» 
23  L.  814;  Grand  Lodge  v.  New  Orleans,  166  XJ.  S.  146,  41  L.  952,  17 
S.  Ct.  524;  Christ  Church  v.  Philadelphia,  24  How.  300,  16  L.  602; 
Welch  V.  Cook,  97  U.  S.  541,  24  L.  1112.  An  act  of  the  legislature  of 
Michigan,  in  1859,  to  encourage  the  manufacture  of  salt,  and 
declaring  immunity  from  taxation  and  a  bounty  of  ten  cents  per 
bushel  for  all  persons  and  corporations  who  should  engage  in  its 
manufacture,  was  subsequently,  upon  this  reasoning,  declared  by 
the  courts  to  be  a  mere  gratuity,  and  repealable  at  will.  Salt  Co. 
V.  East  Sagiiiaw,  13  Wall.  373,  20  L.  611.  But  in  an  early  case 
it  was  held  that  an  act  giving  a  turnpike  company  power  to  in- 
crease its  rates  of  toll,  might  not  be  repealed,  although  unsupported 
by  consideration.  Derby  Turnpike  Co.  v.  Parks,  10  Conn.  542,  27 
Am.  Dec.  705. 

Unexecuted  powers  and  g^rants,  subject  to  legislative  control. — 
The  recent  well-considered  case  of  Pearsall  v.  Great  Northern  Ry. 
Co.,  101  U.  S.  640,  40  li.  843,  16  S.  Ct.  708,  reversing  S.  C,  73  Fed. 
936,  940,  941,  945,  would  seem  to  carry  the  limitations  of  the 
doctrine  of  Dartmouth  College  v.  Woodward  a  step  farther  than 
the  Supreme  Court  has  hitherto  ventured.  A  Minnesota  corpora- 
tion was,  by  amendment  to  its  charter,  in  1865,  authorized  to  con- 
solidate with  other  railways.  This  provision  was  not  acted  upon 
at  the  time,  and  Laws  of  1874  and  1881  expressly  prohibited  the 
consolidation  of  competing  lines.  In  1889,  the  name  of  the  com- 
pany was  changed,  its  line  extended  to  the  Pacific,  and  a  consolida- 
tion was  attempted  with  its  competitors.  The  Northern  Pacific  Rail- 
way. The  question  before  the  court  was  the  validity  of 
this  consolidation  In  the  light  of  the  company's  charter  rights,  and 
the  subsequent  prohibition.  The  court  held  in  substance  that  this 
sweeping,  and  withal  unnecessary,  grant,  so  long  as  it  remained  un- 
executed by  action  under  it,  was  a  mere  license,  subject  to  legls- 
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lative  control  and  to  abrogation  by  a  reasonable  prohibition  against 
the  consolidation  of  competing  lines.  The  court  dwelt  upon  the 
fact  that  such  a  power  was  not  really  a  vested  right  so  long  as  it 
remained  unexecuted,  and,  therefore,  that  no  vested  rights  would  be 
Impaired  by  its  divestiture.  It  is  apparent  that  this  is  an  Im- 
portant step  in  the  direction  of  what  is  believed  to  be  the  true  rule; 
nor  can  the  soundness  of  the  decision  upon  true  principles  of  the 
law,  be  questioned. 

It  is,  perhaps,  proper  to  classify  here  a  North  Carolina  case,  hold- 
ing that  a  provision  of  the  banlt's  charter  permitting  the  issuance 
of  $1  notes  was  a  mere  incidental  grant,  not  of  the  essence  of  the 
contract,  and  might  be  afterwards  taken  away.  State  v.  Matthews, 
3  Jones  (N.  C),  464.  Somewhat  similar  also  is  the  suggestion  of 
Chief  Justice  Walte  that  not  all  of  a  charter  is  protected  from 
change,  but  only  such  contracts  as  It  contains.  Stone  v.  Mississippi, 
101  U.  S.  816,  819,  25  L.  1079,  1080.  See  State  v.  Port  Royal,  etc.,  Ry. 
Co.,  56  Fed.  338. 

Laws  affecting  the  remedy  merely. —  The  familiar  distinction  be- 
tween laws  impairing  the  obligation  of  a  contract  and  those  chang- 
ing the  remedy  merely,  has  been  taken  in  sustaining  legislation 
alleged  to  be  in  contravention  of  charter  provisions.  On  this 
ground  an  act  of  the  Georgia  legislature  appointing  a  receiver  for 
a  certain  bank,  was  held  not  to  impair  the  charter  right  to  sue  and 
be  sued  in  Its  corporate  capacity.  Carey  v.  Giles,  9  Ga.  258;  Mudge 
V.  Commissioners,  10  Rob.  (La.)  466.  Such  also  was  the  reasoning 
of  the  Supreme  Court  of  Tennessee  in  sustaining  a  law  granting 
certain  further  remedies  for  the  collection  of  the  notes  of  certain 
banks.    Van  Zant  v.  Waddel,  2  Yerg.  267,  270. 

Charters  of  muiiicii>al  corporations  not  within  the  rale.—  It  was 
declared  in  the  leading  case  itself  that  the  charters  of  public  cor- 
porations were  not  within  the  protection  of  the  obligation  clause, 
and  this  Is  the  established  rule  of  law,  and  has  apparently  never 
been  questioned;  Dartmouth  College  v.  Woodward  has  frequently 
been  cited  to  this  point.  East  Hartford  v.  Bridge  Co.,  10  How. 
536,  13  L.  529;  Inhabitants  of  Brighton  v.  Wilkinson,  2  Allen,  29; 
Dart  V.  Houston,  22  Ga.  529,  530,  534,  535;  State  v.  B.  &  O.  R,  R. 
Co.,  12  Gill  &  J.  439;  Alexander  v.  McKenzie.  2  S.  C.  91;  Jones  v. 
Pensacola,  13  Fed.  Cas.  1005;  Johnson  v.  People,  6  Colo.  App.  167, 
40  Pac.  578;  Holland  v.  State.  15  Fla.  536;  Aspinwall  v.  Comrs. 
of  Daviess  Co.,  22  How.  377,  16  L.  300;  State  v.  Wilmington  City 
Council,  3  Harr.  (Del.)  299;  Wilson  v.  Ross,  40  W.  Va.  282,  21  S. 
E.  869;  Mills  v.  Williams,  11  Ired.  L.  564;  Demarest  v.  Mayor,  74 
N.  Y.  166;  People  v.  Pickney,  32  N.  Y.  395;  St.  Louis  v.  Russell,  9 
Mo.  (507)  511;  Millburn  v.  South  Orange,  55  N.  J.  L.  257,  26  Atl.  76; 
Montpeller  v.  East  Montpelier,  27  Vt.  710;  S.  C,  29  Vt.  20,  67 
Am.  Dec.  751;  Portland,  etc.,  R.  R,  v.  City,  14  Or.  193,  58  Am. 
Rep.  300,  12  Pac.  267;  Marietta  v.  Fearing,  4  Ohio,  432;  Newton 
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T.  Commissioners,  100  U.  S.  557,  25  L.  710;  Wells  v.  Cole,  27  Ark. 
611;  Moses  v.  Kearney,  81  Ark.  266;  Hart  y.  Burnett,  15  Cal.  612; 
Pearson  y.  State,  56  Ark.  152,  35  Am.  St  Rep.  d2,  19  S.  W.  500; 
Famum's  Petition,  51  N.  H.  382;  Esser  y.  Spaulding,  17  Ney.  304,  30 
Pac.  899;  Conner  y.  Bent,  1  Mo.  239;  State  y.  McFadden,  2^  Minn.  43; 
Bradford  y.  Carey,  5  Me.  342;  Moore  v.  New  Orleans,  82  La.  Ann. 
738;  New  Orleans,  etc.,  R.  R.  Co.  v.  New  Orleans,  26  La.  Ann.  482; 
S.  C,  26  La.  Ann.  521;  New  Orleans  v.  New  Orleans  Water  Works, 
142  U.  S.  89,  35  L.  946,  12  S.  Ct.  146;  Moore  y.  New  Orleans,  32 
.  La.  Ann.  738;  Clinton  y.  Cedar  Rapids,  etc.,  Ry.  Co.,  24  Iowa,  475; 
Mayor,  etc.,  of  Frederick  y.  Groshon,  30  Md.  444,  96  Am.  Dec. 
595;  Armstrong  y.  Board,  4  Blackf.  217;  Darlington  y.  City  of 
New  York,  31  N.  Y.  194,  199,  88  Am.  Dec.  256,  201;  Lucas  y.  Bd. 
Comrs..  44  Ind.  541,  548;  Pyle  y.  Hand  Co.,  1  S.  Dak.  387,  47 
N.  W.  402.  A  stipulation  that  certain  towns  shall  not  be  obliged 
to  contribute  to  the  support  of  a  highway  is,  therefore,  not 
binding  as  a  contract  obligation  on  the  part  of  the  State,  Inhabit- 
ants of  Brighton  y.  Wilkinson,  2  Allen,  29;  nor  tiiat  firemen  shall 
be  exempt  from  Jury  duty.  The  legislature  may  establish  new 
departments,  as  a  fire  department,  at  any  time.  People  y.  Plckney, 
32  N.  Y.  395;  Ex  parte  House,  36  Tex.  85.  The  legislature  may 
validly  revoke  a  ferry  franchise  which  has  been  granted  to  a 
municipality.  East  Hartford  v.  Bridge  Co.,  10  How.  536,  13  L.  529; 
or  a  right  to  widen  a  certain  creek  flowing  through  the  town. 
Mayor,  etc.,  of  Frederick  y.  Groshon,  30  Md.  444,  96  Am.  Dec.  595; 
or  remit  a  penalty  exacted  of  a  railroad  corporation  in  favor  of  a 
certain  county,  State  v.  B.  &  O.  R.  R.  Co.,  12  Gill  &  J.  439;  or  a 
forfeiture  incurred  by  an  individual,  Conner  v.  Bent  1  Mo.  239. 
Moreover  it  may,  as  against  the  municipality,  substitute  a  new 
scheme  for  payment  of  water  company's  taxes  to  a  city  in  place 
of  that  originally  agreed  upon.  New  Orleans  v.  New  Orleans  Water 
Works,  142  U.  S.  89,  35  L.  946,  12  S.  Ot  146.  Authority  to  reissue 
municipal  bonds  in  aid  of  a  railroad  may  be  withdrawn  by  the 
State.  Aspinwall  v.  Comrs.  of  Daviess  Co.,  22  How.  377,  16  L.  300. 
A  law  extending  the  boundaries  of  a  municipality,  accepted  by  a 
majority  of  the  inhabitants,  although  not  by  a  majority  of  those 
in  the  annexed  territory,  is  valid.  St  Louis  v.  Russell,  9  Mo.  (507) 
511.  But  see  Town  of  Milwaukee  v.  City,  12  Wis.  105,  108.  No 
Federal  limitation  is  infringed  by  an  act  annexing  the  territory 
of  one  county  to  another.  State  v.  McFadden,  23  Minn.  43.  The 
legislature  may  entirely  repeal  an  act  establishing  a  county.  Milla 
v.  Williams,  11  Ired.  L.  564;  Jones  v.  Pensacola,  13  Fed.  Cas.  1005. 
The  power  to  grant  liquor  licenses  may  be  transferred  from  a  county 
to  a  city  municipality.  Wilson  y.  Ross,  40  W.  Va.  282,  21  S.  B.  869, 
And  see  East  Hartford  v.  Bridge  Co.,  10  How.  536, 13  L.  529.  A  state 
Sunday  law  may  be  extended  to  a  municipality.  Johnson  v.  People, 
6  Colo.  App.  167,  40  Pac.  578.  The  legislature  having  authorized  a 
township  to  acquire  land  in  an  adjoining  township  for  the  reception 
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of  sewage  may  by  subsequent  statute  validly  require  that  it  first 
gain  the  assent  of  the  township  in  which  the  land  is  to  be  acquired. 
State  Y.  South  Orange,  55  N.  J.  L.  257,  26  Atl.  76.  Again,  it  is 
competent  for  the  legislature  to  grant  to  a  railway  company  an 
easement  in  certain  city  streets,  as  it  does  not  amount  to  a  violation 
of  the  trust  upon  which  the  property  in  the  streets  is  held.  Port- 
land, etc.,  Ry.  Co.  v.  City,  14  Or.  193,  58  Am.  Rep.  300,  12  Fac.  267; 
Clinton  v.  Cedar  Rapids,  etc.,  Ry.  Co.,  24  Iowa,  475.  And  see  State 
V.  Hampton,  2  N.  H.  25,  note.  But  it  is  otherwise  if  the  legislature 
seelf  to  grant  away  private  lands  of  the  municipality.  New  Orleans, 
etc.,  R.  R.  Co.  V.  New  Orleans,  26  La.  Ann.  478,  482;  Town  of 
Milwaukee  v.  City,  12  Wis.  105,  108.  A  general  statute  respecting 
straying  cattle  may  validly  supplant  the  provisions  of  municipal 
charters  previously  granted;  and  the  official  term  of  a  public  munic- 
ipal officeholder  may  be  shortened  or  the  office  abolished  without 
violating  any  constitutional  rights  of  an  incumbent.  Alexander  v. 
McKenzie,  2  S.  C.  01;  Demarest  v.  Mayor,  74  N.  Y.  166.  See  Infra, 
p.  048;  Marietta  v.  Fearing,  4  Ohio,  432.  In  another  case  a  legis- 
lature had  enacted  that  upon  the  fulfillment  of  a  certain  condition  by 
the  town  of  C,  the  county  seat  should  be  permanently  located 
there,  and  it  was  held  that  it  might  subsequently  decline  to  direct 
its  removal  from  X.,  notwithstanding  the  fulfillment  of  the  condi- 
tions. Newton  v.  Commissioners,  100  U.  S.  557,  25  L.  710.  A  some- 
what similar  Arkansas  statute  providing  for  the  payment  of  corn- 
compensation  to  property  owners  in  case  of  the  removal  of  the 
county  scat  after  four  years,  was  afterwards  repealed,  and  the 
n»pealing  act  sustained  on  this  ground.  Moses  v.  Keamoy.  31  Ark. 
266.  And  an  Indiana  enactment  declaring  that  L.  should  forever 
be  the  permanent  county  seat  of  a  certain  county,  subsequently 
encountered  the  pame  fate.  Armstrong  v.  Board,  4  Blackf.  217. 
Similarly  a  legislature  in  providing  for  the  creation  of  a  bonded 
indebtednesss  of  a  municipality  may  not  add  as  a  term  of  the  con- 
tract that  no  subsequent  similar  indebtedness  shall  be  authorized 
by  a  future  legislature.  Moore  v.  New  Orleans,  32  La.  Ann.  738. 
A  law  permitting  any  ton  aggrieved  voters  in  a  school  district,  to 
appeal  against  the  proposed  location  of  a  schoolhou.se.  may  apply 
to  cases  where  the  site  was,  at  the  time  of  the  passage  of  the  law, 
already  decided  upon.  Farnunrs  Petition,  51  N.  H.  382.  It  is  com- 
petent for  a  legislature  to  direct  the  tiansfer  of  the  public  moneys 
from  the  general  fund  to  the  salary  fund  of  the  county.  Bsser  v. 
Spaulding,  17  Nev.  304,  30  Pac.  800.  And  an  act  authorizing  an 
issue  of  municipal  bonds  may  subsequently  be  repealed.  The  lead- 
ing case  is  cited  upon  this  general  proposition  of  legislative  control 
over  municipalities  in  holding  mandamus  applicable  against  a  city 
coimcil.    State  v.  Wilmington  City  Council,  3  Harr.  (Del.)  200. 

Limitations   upon   leg^lative  power   over    municipal    corpora- 
tions.— Legislative  power  over  municipal  corporations,  however,  has 
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Its  limitations.    As  was  said  by  Mr.  Justice  Story  In  his  concurring 
opinion  in  the  Dartmouth  College  Case,   after  conceding  the  ex- 
istence of  legislative  control  over  municipal  corporations:    "  But  It 
will  hardly  be  contended,  in  respect  to  such  corporations,  that  the 
legislative  power  is  so  transcendent  that  It  may,  at  its  will,  take 
away  the  private  property  of  the  coiporation  or  change  the  uses  of 
its  private  funds  acquired   imder   the  public   faith.    ♦    ♦    ♦    If  a 
municipal  corporation  bo  capable  of  holding  devises  and  legacies 
to  charitable  uses,  as  many  municipal  corporations  are,  does  the 
legislature,   under  our   form   of  limited   government,   possess   the 
authority  to  seize  upon  these  funds,  and  appropriate  them  to  other 
uses,  at  its  own  arbitrary  pleasure  against  the  will  of  the  donors 
and  the  donees?    From  the  very  nature  of  our  government  the  public 
faith  is  pledged  the  other  way."    4  Wheat.  694.    These  observations 
were  of  course  dicta,  although  the  citations  show  that  they  have 
been  considered  sound  law,  and  frequently  followed  and  applied. 
New  Orleans,  etc.,  Ry.  Co.  v.  New  Orleans,  26  La.  Ann.  521;  State 
V.  Foley,  30  Minn.  357,  15  N.  W.  378;  Town  of  Milwaukee  v.  City, 
12  Wis.  105,  108;  Wooster  v.  Plymouth,  62  N.  H.  225;  Grogan  v.  San 
Francisco,  18  Cal.  613;  Trustees  of  Aberdeen,  etc.  v.  Mayor,  etc., 
of  Aberdeen,  13  Smedes  &  M.  647;  In  re  Malone's  Estate,  21  S.  C. 
449;  Town  of  Milwaukee  v.  City,  12  Wis.  101;  Bailey  v.  Mayor,  etc., 
of  New  York,  3  Hill,  539,  38  Am.  Dec.  672;  Galveston  v.  Tankerpley. 
39  Tex.  657;  State  v.  Springfield  Townsl^ip.  6  Ind.  97.    And  see  35 
Am.  St.  Rep.  533,  note;  People  v.  Hurlbut,  24  Mich.  104,  9  Am.  Rep. 
112.    A  discussion  of  the  Dartmouth  College  Case,  however,  does  not 
call  for  an  exhaustive  statement  of  the  limitations  upon  legislative 
power  over  municipal  corporations,  and  nothing  will  be  attempted 
here  save  a  brief  consideration  of  the  citations  on  this  point  for 
illustrative  purposes. 

The  proposition  that  legislative  power  over  municipal  corporations 
does  not  extend  to  the  divestiture  of  the  private  property  of  the 
municipality,  or  the  taking  of  Its  private  funds,  is  clear  and  un- 
ambiguous. The  difficulty  is  in  its  application.  A  Louisiana  case 
in  which  the  legislature  sought  ineffectually  to  taKe  certain  lands 
belonging  to  the  city  of  New  Orleans,  and  give  them  to  a  railroad 
company,  would  seem  free  from  embarrassment  New  Orleans,  etc., 
B.  R.  Co.  v.  New  Orleans,  26  La.  Ann.  482.  As  also  a  New  Hamp- 
shire case  annulling  a  statute  which  sought  to  take  from  a 
municipality  certain  bonds  previously  granted  to  it  by  the  State, 
by  way  of  recompense  for  men  furnished  during  the  civil  war, 
Spaulding  v.  Andover,  54  N.  H.  56;  a  Missouri  case  declaring  invalid 
an  attempt  to  take  certain  lands  from  the  town  of  M.  and  vest 
them  in  the  city  of  M.,  Town  of  Milwaukee  v.  City,  12  Wis.  101;  and 
a  Texas  case  where  the  legislature  attempted  to  divest  certain 
school  lands  which  it  had  previously  granted  to  a  municipality. 
Galveston  County  v.  Tankersley,  39  Tex.  657.  The  legislature  or 
municipality  may,  however,  in  certain  cases,  change  the  use  to 
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which  the  proceeds  of  such  a  grant  are  to  be  devoted,  provided  the 
municipality  Is  still  the  beneficiary.    Prince  William  School  Board 
V.  Stuart,  80  Va.  80;  Trustees,  etc.  v.  Mayor,  etc.,  of  Aberdeen,  13 
Smedes  &  M.  647;  Mayor  of  Newark  v.  Stockton,  18  N.  J.  Eq.  186, 14 
Atl.  635.    It  has  been  held  that  the  legislature  may  not,  by  chang- 
ing municipal  boundaries,  place  the  private  proi)€rty  of  one  town 
within  the  limits  of  another.    Town  of  Milwaukee  v.  City,  12  Wis. 
105,  108.    A  question  of  more  diflftculty  Is  presented  where  the  lands, 
or  other  property,  have  been  granted  to  the  municipality  —  whether 
by  congress  or  Individuals,  or  the  State  itself —  in  trust  for  educa- 
tional or  other  charitable  purposes.  It  would  seem  clear,  on  principle, 
that  the  legislature  would  have  no  power  to  divert  them  from  the 
purposes  of  the  trust,  In  re  Malone's  Estate,  21  S.  0.'449;  Montpeller 
V.  East  Montpeller,  27  Vt  710;  S.  C,  29  Vt  20,  67  Am.  Dec.  751; 
Bd.  of  Educ.  V.  Bake  well,  122  III.  351,  10  N.  E.  384;  as  by  directing 
that  property  which  had  escheated  under  existing  law  to  a  certain 
municipality,   to  be  held  in  trust  for  the  benefit  of  an   orphan 
asylum,  should  be  taken  and  placed  In  the  general  State  funds.    In 
re  Malone's  Estate,  21  S.  C.  449.    And  it  has  been  further  held  that 
while  the  general  purpose  to  which  a  fund  was  to  be  devoted  under 
a  proposed  enactment,  was  to  remain  the  same,  yet  that  this  may 
not  suffice  to  overcome  objections  based  upon  constitutional  grounds, 
if  the  Identity  of  beneficiaries  is  even  in  a  measure  different.    Thus 
an  Indiana  statute  sought  to  take  certain  lands  granted  to  the 
respective  townships  of  the  State  by  congress  for  educational  pur- 
poses, and  devote  them  to  the  use  of  the  school  system  of  the  State 
at  large;  and  the  enactment  was  declared  invalid.    State  v.  Spring- 
field Township,  6  Ind.  97.     In  Vermont  it  has  been  held  that  the 
legislature,  having  granted  certain  school  lands  to  M.  township, 
thereafter,  in  dividing  the  township,  might  not  vest  part  of  them  in 
the  new  township  thus  created.    Montpeller  v.  East  Montpeller,  27 
Vt  710.    And  it  has  even  been  held  that  the  legislature  might  not 
change  the  trusteeship  of  a  school  fund  from  one  municipal  board 
to  another.    Trustees  v.  Bradbury,  11  Me.  122,  124,  125,  126,  26  Am. 
Dec.  516,  518,  519,  520.    In  an  early  New  York  case  it  was  held  that 
a  municipal  corporation  was  to  be  deemed,  as  respects  its  private 
property  quoad  hoc,  a  private  person,  and  liable  for  negligence  in 
the  same  way,  and  the  leading  case  was  cited  as  an  authority  In 
point    Bailey  v.  Mayor,  etc.,  of  New  York,  3  Hill,  539,  38  Am.  Dec. 
672.    And  see  to  same  effect,  Whitfield  v.  Carrollton,  50  Mo.  App. 
102. 

Limitations  upon  the  coUegre  doctrine  continued  —  The  right  of 
eminent  domain.— An  important  limitation  upon  the  doctrine 
of  the  leading  case  Is  the  proposition  that  the  property  of 
a  corporation  protected  by  an  Irrepealable  charter  may  yet  be  taken 
for  public  purposes  by  virtue  of  the  right  of  eminent  domain;  al- 
though this  very  manifest  and  essential  qualification  of  the  rule 
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was  questioned  In  the  Supreme  Court  of  the  United'  States  In  an 
early  case.  West  River  Bridge  Co.  v.  Dix,  6  How.  541,  542,  5-13,  548, 
12  L.  549,  550,  552.  And  see  Opinion  of  Justices,  66  N.  H.  637,  33 
AtL  1081. 

Bule  of  strict  construction.— The  Dartmouth  College  doctrine  Is 
further  limited  by  the  rule  of  strict  construction.    It  is  necessarily 
difficult  to  state  satisfactorily  this  very  important  limitation.    Spealc- 
ing  broadly,  the  assertion  may  be  hazarded  that  the  niceties  of 
construction  are  responsible  for  all  of  the  restrictions  with  which 
the  courts  have  hedged  in  the  doctrine  of  the  leading  case;  but  this 
is  manifestly  too  unwieldy  a  proposition  to  admit  of  treatment  as  a 
rule  of  law.    Again,  there  are  many  cases  citing  Dartmouth  College 
V.  Woodward,  in  which  the  rule  of  strict  construction  has  indu- 
bitably played  a  controlling  part,  which  yet  in  no  single  word  or 
sentence   suggest  this   rule  as  inducing  the  conclusions   reached. 
Notwithstanding  this,  however,  there  yet  remains  a  very  important 
line  of  cases  following  the  Dartmouth  College  Case,  in  which  the 
rule  of  strict  construction  does  become  a  veritable  rule  of  law, 
repeatedly  asserted  as  such  by  the  courts.     These  admit  of  par- 
ticular consideration.    The  proposition  which  they  lay  down  is  that 
when  grauts  of  corporate  rights,  privileges  or  immunities  are  in 
derogation  of  public  right,  they  are  to  be  construed  most  strongly 
against  the  corporation,  and  in  favor  of  the  State.    The  principle 
was  first  announced  by  the  Supreme  Court,  in  the  famous  case  of 
Charles  River  Bridge  Co.  v.  Warren  Bridge  Co.,  11  Pet.  582,  618,  645, 
9  L.  832,  852,  863;  S.  C,  7  Pick.  446.    See  also  St.  Louis  v.  Gas  Co., 
5  Mo.  App.  504;  and  see  26  Am.  Rep.  293,  note,  and  an  early  case 
holding  contra,  Piscataqua  Bridge  v.  N.  H.  Bridge,  7  N.  H.  tW.  This 
case  held  that  notwithstanding  a  grant  by  the  State  of  Massachu- 
setts for  the  benefit  of  Harvard  College,  of  a  franchise  to  maintain  a 
toll-bridge  across  the  Charles  river  at  Boston,  the  State  might  yet 
validly  franchise  a  free  bridge  at  the  same  point  thereafter,  and 
thus  practically  destroy  the  value  of  its  first  grant.    It  was  stren- 
uously argued  that  the  very  evident  purpose  of  this  grant  was  to 
assist  in  providing  revenue  for  Harvard  College,  and,  therefore,  tliat 
one  very  manifest  implied  term  thereof  was  that  no  other  bridge 
should  be  constructed,  and  particularly  no  free  bridge,  at  that  point 
or  so  near  it  as  to  interfere  with  the  earnings  of  the  bridge  first 
authorized.    But  the  court  declared  that  as  this  was  not  expressly 
stipulated  in  the  franchise,  it  would  not  be  read  into  it  by  the 
courts;  that  nothing  passed  by  implication,  and  that  the  State  was 
entirely  free  thus  to  destroy  the  pecuniary  value  of  its  first  grant  if 
it  chose.     This  is  an  obvious  and  important  limitation  upon  the 
contract  theory;  and  the  courts  have,  in  numerous  instances,  in- 
voked its  aid  in  an  effort  to  restrict  the  operation  of  the  Dartmouth 
College  doctrine.     The  note  to  that  case,  which  will  appear  in  a 
subsequent  volume  of  this  publication,  will  be  found  to  show  many- 
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and  varied  applications  of  this  principle.  And  while  It  has  at  times 
been  pressed  too  far,  Chenango  Bridge  v.  Blnghamton  Bridge,  27 
N.  Y.  92,  reversed,  3  Wall.  51,  18  L.  137;  and  at  other  times,  perhaps, 
been  disregarded,  Citizens'  St.  Ry.  Co.  v.  City  Ry.  Co.,  56  Fed.  748; 
Micou  V.  Tallassee,  etc.,  Co.,  47  Ala.  656,  its  Influence  has  beca 
undeniably  Important  and  salutary. 

Relying  upon  this  principle  a  Maine  case  held  that  the  grant  to  a 
municipal  water  company  of  a  right  to  take  water  from  a  certain 
reservoir  would  not  prevent  the  grant  of  a  similar  right  to  a  second. 
Rockland  Water  Co.  v.  Water  Co.,  80  Me.  561,  15  Atl.  787.  And  In 
New  York  It  has  been  declared  that  a  franchise  granted  to  a 
municipal  water  company  conferred  no  exclusive  privileges  so  as  to 
prevent  the  chartering  of  another  such  concern  for  the  same  pur- 
pose and  in  the  same  place.  Matter  of  City  of  Brooklyn.  143  N.  Y. 
609,  611,  38  N.  E.  986.  The  right  to  transfer  notes  by  indorsement 
has  also  been  held  not  to  be  an  Implied  term  of  a  bank's  charter, 
rayne  v.  Baldwin,  3  Smedes  &  M.  674,  677. 

Its  application  to  charter  exemptions  from  taxation.—  The  rule 
of  strict  construction  has  been  frequently  applied  In  evading  ap- 
parent charter  exemptions  from  taxation.  As  has  been  said,  a  law 
depriving  the  State  of  its  taxing  power  "  must  be  so  clear,  explicit 
and  determinate  that  there  can  be  neither  doubt  nor  controversy 
about  its  terms  or  the  consideration  which  renders  it  binding." 
Washington  University  v.  Row^se,  42  Mo.  323.  A  mere  affirmative 
charter  provision  as  to  the  amount  of  taxation  which  a  corporation 
shall  pay  does  not  prohibit  the  subsequent  exaction  of  more.  Thus 
a  railroad  company's  charter  providing  that  it  should  pay  one- 
fourth  of  1  per  cent,  tax,  is  not  a  charter  stipulation  that  it  shall 
never  pay  more  than  that  Delaware  Railroad  Tax,  18  Wall.  225, 
21  L.  894.  Even  words  that  seem  absolutely  prohibitive  have  their 
limitations;  and  if  the  charter  of  a  university  provide  that  its  lands 
shall  be  "  forever "  free  from  taxation,  this  does  not  mean  that 
they  shall  be  exempt  in  the  hands  of  third  persons.  Armstrong  v. 
Treasurer  of  Athens  County,  10  Ohio,  239;  affirmed,  16  Pet.  281,  10 
L.  965.  A  charter  exemption  from  the  provision  of  a  law  reserving 
the  right  to  alter  and  repeal,  has  been  held  inoperative  as  against 
an  attempt  on  the  part  of  the  State  to  exercise  its  taxing  power. 
Washington  University  v.  Rouse,  42  Mo.  319.  While  another  im- 
portant line  of  cases,  already  considered,  requires  that  exemptions 
from  taxation  when  not  granted  contemporaneously  with  the  cor- 
porate charter,  to  be  valid  as  against  subsequent  legislation,  must  be 
supported  by  some  valuable  consideration;  and  that  otherwise  they 
are  mere  continuing  gratuities.  Grand  Lodge  v.  New  Orleans,  166 
U.  S.  146,  41  L.  952,  17  S.  Ct.  524. 

And  in  the  reg^ation  of  railroad  rates  and  fares.—  There  is  an 
interesting  line  of  railroad  cases  in  which  are  construed  vanoas 
charter  grants  of  a  right  to  regulate  freight  and  fares.    These  cases 
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are  all  subsequent  to  the  case  of  Munn  v.  Illinois,  94  U.  S.  113,  24 
L.  77,  which  affirmed  the  right  of  the  State  to  regulate  the  rates 
charged  by  railroad  companies;  a  proposition  which  involves  the 
further  principle  that  a  grant  by  a  State  to  a  railroad  coi-poration 
of  a  right  to  regulate  its  own  rates  of  charge,  is  in  derogation  of 
public  right  Indeed  the  Munn  case  has  been  regarded  as  estab- 
lishing an  important  limitation  on  Dartmouth  College  v.  Woodward, 
Laurel  Fork,  etc.,  R.  R.  Co.  v.  West  Virginia,  etc.,  Co.,  25  W.  Va. 
332,  352,  353,  354,  357,  358,  359,  360,  365;  although  it  would  seem 
but  to  furnish  another  field  for  the  operation  of  the  principle  enunri- 
ated  in  Charles  River  Bridge  v.  Warren  Bridge.  These  authorities 
do  not  hesitate  to  override  a  charter  stipulation  to  the  effect  that  a 
railroad  corporation  ''shall  be  bound  to  carry  freights  and  passen- 
gers upon  reasonable  terms,"  when  urged  as  precluding  the  legisla- 
tive regulations  of  freights  and  fares.  Winona,  etc.,  R.  R.  Co.  v. 
Blake,  94  U.  S.  180,  24  L.  99.  And  see  Camblos  v.  Raihroad  Co.,  4 
Fed.  Cas.  1106.  "  The  right  to  fix  reasonable  charges  has  been 
granted,"  observed  Chief  Justice  Waite  in  that  case,  *'  but  the  power 
of  declaring  what  shall  be  deemed  reasonable  has  not  been  sur- 
rendered." A  charter  authorizing  a  corporation  to  establish  reason- 
able rates  of  charge  on  its  lines  is  equally  abortive.  Stone  v.  Farm- 
ers' Loan  &  Trust  Co.,  116  U.  S.  330,  29  L.  644,  6  S.  Ct  344.  See 
Farmers*  Loan  &  Trust  Co.  v.  Stone,  20  Fed.  274.  A  charter  fixing 
the  maximum  rate  to  be  charged  implies  no  right  to  fix  rates  within 
that  maximum  different  from  those  declared  by  law.  Georgia  R.  R. 
Co.  V.  Smith.  70  Ga.  694;  S.  C,  128  U.  S.  174,  32  L.  377,  9  S.  Ct.  47: 
Dow  v.  Beidelman,  49  Ark.  325,  5  S.  W.  297.  Furthermore,  although 
it  be  declared  in  a  corporate  charter  that  the  corporation  may  in  its 
by-laws  fix  rates  of  charge,  this  is  no  obstacle  in  the  path  of  legis- 
lative control.  It  was  pointed  out  in  such  a  case  that  another  sec- 
tion of  the  charter  required  the  by-laws  to  conform  to  the  laws  of 
the  State  and  of  the  United  States,  and  the  court  held  that,  reading 
the  two  sections  together,  the  corporation  was  authorized  to  fix  rates 
provided  they  conform  to  the  law,  1.  e.,  provided  they  conform  to 
the  rates  fixed  by  the  legislature.  Other  cases  have  gone  still  fur- 
ther and  declare  that  although  the  rate  of  charge  be  fixed  by  the 

■ 

legislature  in  the  charter,  it  is  but  a  legislative  fixing  of  charges  for 
the  time  being,  and  may  be  changed.  Laurel  Fork  R.  R.  Co.  v. 
Transportation  Co.,  25  W.  Va.  357,  360,  365. 

Several  cases  afterwards  recognized  as  coming  properly  under  the 
exception  based  upon  the  police  power,  indicate  a  disposition  to 
evade  the  Dartmouth  College  doctrine  by  reliance  upon  the  rule 
of  strict  construction.  Thus  it  has  been  declared  that  the  presump- 
tion is  strong  that  the  legislature  chartering  a  fertilizing  company 
did  not  intend  to  deprive  succeeding  legislature  of  the  power  to 
enact  laws  respecting  it  for  the  protection  of  the  public  health, 
Fertilizing  Co.  v.  Hyde  Park,  70  111.  636;  that  such  a  charter  is 
a  mere  license  to  conduct  a  fertilizing  company,  revocable  at  pleas- 
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ure,  S.  C,  97  U.  S.  672,  24  L.  1040;  and  similarly  that  the  charter  of  a 
lottery  company  was  to  be  construed  as  a  mere  revocable  license. 
Stone  V.  Mississippi,  101  U.  S.  816,  819,  25  L.  1079,  1080.  See  also 
Gregory  v.  Shelby  College,  2  Met.-  (Ky.)  598.  Again.  Chief  Justico 
Waite  suggests  in  one  case  that  not  all  of  a  charter  is  protected 
from  change,  but  only  such  contracts  as  it  contains,  an  avenue  of 
escape  from  the  embarrassment  of  the  charter  contract  doctrine, 
which  seems  to  have  received  little  further  development  by  the  casein 
Stone  V.  Mississippi,  101  U.  S.  816,  819.  25  L.  1079,  1080;  State  v. 
Port  Royal,  etc.,  Ry.  Co.,  56  Fed.  338. 

A  recent  utterance  of  the  Supreme  Court  of  the  United  States. 
already  adverted  to,  would  seem  curiously  at  variance  with  what  has 
been  the  settled  tendency  of  the  decisions  of  that  tribunal  in  the 
matter  of  strict  construction.  In  Reagan  v.  Farmers'  Loan  & 
Trust  Co.,  154  U.  S.  392,  38  L.  1022,  14  S.  Ct  1052,  the  Supreme 
Court,  per  Brewer,  J,,  arguing  to  a  question  of  jurisdiction,  sug- 
gested that  there  might  be  implied  as  a  term  of  a  railroad  charter, 
an  agreement  with  the  State  that  it  be  allowed  to  charge  reasonable 
rates  of  toll.  This  suggestion  has  been  quoted  approvingly,  and 
followed  In  later  cases  at  circuit.  Capital  City  Gas,  etc.,  Co.  v. 
Des  Moines,  72  Fed.  831;  Central  Trust  Co.  v.  Citizens'  St.  Ry.  Co., 
82  Fed.  13.  It  is  not  difficult  to  see  wherein  the  proposition  that 
such  a  term  of  the  corporate  charter  may  be  implied,  is  a  departure 
from  the  spirit  of  the  long  line  of  cases  beginning  with  Charles 
River  Bridge  v.  Warren  Bridge.  Doubtless  it  is  easy  to  overestimate 
Its  significance  as  indicating  an  altering  attitude  upon  the  part  of 
the  tribunal  which  has  been  responsible  for  the  vicissitudes  of  the 
doctrine  of  Dartmouth  College  v.  Woodward;  and  especially  in  view 
of  the  argument  urged  upon  the  court,  which  called  it  forth. 

Xdmltations  growing  out  of  x>olice  power.—  It  remains  to  discuss 
an  interesting  line  of  cases  in  which  it  has  been  decided  that  the 
rule  of  Dartmouth  College  v.  Woodward  must  yield  in  certain  in- 
stances to  the  exigencies  which  arise  in  the  exercise  of  the  police 
power.  Briefly  the  doctrine  is  as  follows:  Conceding  that  one  legis- 
lature may  tie  the  hands  of  its  successors  in  the  matter  of  regulat- 
ing and  controlling  the  corporations  which  it  has  created,  yet  the 
immunity  thus  created  cannot  be  permitted  so  to  operate  as  to  ham- 
per the  law-making  power  in  the  task  of  protecting  the  public  safety, 
the  public  health  and  the  public  morals.  This  is  a  primary  object 
of  all  government  and  is  of  paramount  importance.  It  is  intrusted 
to  each  succeeding  legislature  in  its  turn;  its  efficiency  may  not  be 
impaired  from  time  to  time,  and  no  legislature  may  barter  away 
any  portion  of  it.  "  No  legislature,"  declared  Chief  Justice  Waito, 
"  can  bargain  away  the  public  health  or  the  public  morals.  The 
people  themselves  cannot  do  it,  much  less  their  servants.  The  super- 
vision of  both  these  subjects  of  governmental  power  is  continuing 
In  its  nature,  and  they  are  to  be  dealt  with  as  the  special  exigencies 
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of  the  moment  may  require.  Government  is  organized  with  a  view 
to  their  preservation,  and  cannot  divest  Itself  of  the  power  to  pro- 
vide for  them.  For  this  purpose,  the  largest  legislative  discretion 
is  allowed,  and  the  discretion  cannot  be  parted  with  any  more  than 
the  power  Itself."  Stone  v.  Mississippi.  101  U.  S.  819,  25  L.  1080, 
Authority  has  further  been  found  for  this  limitation  in  the  declara- 
tion that  the  prohibition  against  impairing  contract  obligations  was 
not  Intended  to  embarrass  the  States  In  the  regulation  of  their  civil 
institutions  adopted  for  internal  government,  Dartmouth  CJollege  v. 
Woodward,  4  Wheat.  518,  629.  contained  in  Chief  Justice  Marshall's 
opinion  In  the  leading  case  Itself.  Stone  v.  Mississippi,  101  U.  S. 
819,  820,  25  L.  1080;  Dingman  v.  People,  51  lU.  279,  281.  And  see 
State  V.  Canal,  etc.,  R,  E.  Co.,  24  So.  271. 

If,  therefore,  a  legislature  charter  a  corporation  for  the  purpose 
of  manufacturing  fertilizers,  and  enact  that  It  Is  "  hereby  au- 
thorized and  empowered  to  establish  and  maintain  chemical  and 
other  worlds  at  the  place  designated  herein; "  and  thereafter,  by 
the  growth  of  the  city,  the  concern  becomes  a  nuisance  and 
endangers  the  health  of  those  residing  in  the  vicinity,  the  legislature 
may  withdraw  the  authority  granted  above,  and  compel  its  re- 
moval. Northwestern  Fertilizing  Co.  v.  Hyde  Park,  70  111.  646;  S. 
0.,  97  U.  S.  672,  24  U  1040.  And  similarly.  If  one  legislature  see  fit 
to  charter  lottery  companies,  and  endow  them  with  corporate 
existence  for  a  term  of  years,  a  subsequent  legislature,  sitting  at  a 
time  when  public  opinion  has  condemned  lotteries  as  immoral,  may 
by  prohibitive  legislation  drive  them  out  of  business.  Moore  t. 
State,  48  Miss.  162,  164,  12  Am.  Rep.  371;  S.  C,  21  Wall.  636,  22 
L.  653;  Stone  v.  Mississippi,  101  U.  S.  816,  819,  25  L.  1079,  1080; 
Mississippi  Soc,  etc.  v.  Musgrove,  44  Miss.  834,  7  Am.  Rep.  727; 
Gregory  v.  Trustees  of  Shelby  County,  2  Met.  (Ky.)  598.  But  the 
contract  whereby  an  individual  has  advanced  money  to  a  college 
in  consideration  that  he  be  allowed  to  reimburse  himself  by  a 
lottery,  may  not  be  impaired.  Douglas  v.  Kentuclty,  168  U.  S.  499, 
42  L.  557,  18  S.  Ct.  203.  In  earlier  cases,  prior  to  the  establishment 
of  the  limitation  based  upon  the  police  power,  an  opposite  con- 
clusion has  been  reached.  State  Lottery  Co.  v.  Fltzpatrick,  3 
Woods,  242,  F.  C.  8,541.     See  supra,  p.  922. 

In  another  case  legislation  requiring  railroad  companies  to  main- 
tain cattle-guards  at  crossings  has  been  held  applicable  upon  this 
ground  to  a  railroad  claiming  an  exemption  from  its  operation  by 
virtue  of  certain  provisions  of  its  charter.  Thorpe  v.  R.  &,  B. 
R.  R.  Ca,  27  Vt  144,  151,  156,  62  Am.  Dec.  626.  633,  638.  In  tlie 
exercise  of  the  police  power  the  State  may  regulate  the  time  and 
manner  in  which  discharged  employees  shall  be  paid,  Leep  v.  Rail- 
way Co.,  58  Ark.  428,  41  Am.  St  Rep.  124,  25  S.  W.  81;  and  a 
statute  requiring  that  flumes  and  ditches  be  properly  covered  is 
applicable  to  pre-existing  corporations.  Platte,  etc.,  Co.  v.  Dowell, 
17  Colo.  382,  30  Pac.  70.    So  also  a  statute  has  upon  this  ground 
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been  upheld,  which  made  railroad  companies  liable  for  damage 
caused  by  flres  communicated  from  their  locomotives.  McCandless 
V.  Richmond,  etc.,  R.  R.  Co.,  38  S.  C.  110.  IG  S.  B.  431;  Mathews 
V.  St  Louis,  etc.,  Ry.,  121  Mo.  310,  24  S.  W.  594;  Rodemacher  v. 
Milwaukee,  etc.,  R.  R.  Co.,  41  Iowa,  301,  20  Am.  Rep.  595.  Charter 
contract  stipulations  are  also  nugatory  when  in  conflict  with  certain 
proper  regulations  of  the  liquor  traffic.  Dingman  v.  The  People,  51 
111.  279,  281.  In  New  York  an  ordinance  has  been  held  valid 
prohibiting,  as  inimical  to  public  health,  the  use  as  a  cemetery  of 
lands  originally  granted  by  the  city  for  cemetery  and  church  pur- 
poses, with  a  covenant  of  quiet  enjoyment,  Presbyterian  Church  ▼. 
New  York,  5  Cow.  541.  And  see,  in  support  of  the  general  proposi- 
tion, Illinois,  etc.,  R.  R.  Co.  v.  Stone,  20  Fed.  472,  respecting  regula- 
tion of  railroad  rates. 

RESERVE  POWER  TO  ALTER,  AMEND  AND  REPEAL. 

The  reserved  right  to  alter^  amend  and  repeal,  in  general.— 
Taking  advantage  of  a  suggestion  contained  In  Mr.  Justice 
Story's  opinion  in  the  leading  case,  Dartmouth  College  v. 
Woodward,  4  Wheat  518,  712,  a  suggestion  previously  offered  in 
an  early  Massachusetts  case,  W^ales  v.  Stetson,  2  Muss.  143,  some  of 
the  States,  almost  immediately  after  the  opinion  in  the  College 
Case  was  handed  down,  adopted  the  practice  of  reserving  in  all  cor- 
porate charters  the  right  to  alter,  amend  and  repeal  them.  McClaren 
v.  Pennington,  1  Paige  Ch.  107;  Denny  v.  Bennett,  128  U.  S.  495,  32 
L.  493,  9  S.  Ot  136;  Railway  Co.  v.  Philadelphia.  101  U.  S.  539, 
25  L.  914;  State  v.  Brown,  etc.,  R.  R.  Co..  18  R.  I.  24,  25  Ati.  249; 
Spring  Valley  Water  Co.  v.  Schottler,  110  U.  S.  352.  28  L.  17G,  4  S. 
Ct.  50.  The  practice  has  since  become  general,  if  not  universal,  both 
among  the  States  and  with  Congress.  United  States  v.  Church,  5 
Utah,  369,  15  Pac.  477;  S.  C,  136  U.  S.  57,  34  L.  496,  10  S.  Ct.  808,  7 
Am.  St.  Rep.  721,  note.  And  the  courts  have  sometimes  not  l)een  slow 
to  find  a  reservation  where  none  was  perhaps  at  the  time  intended, 
Pennsylvania  College  Cases,  13  Wall.  212,  213,  214,  and  20  L.  553, 
and  discourage  an  apparent  exception  in  favor  of  a  single  corpora- 
tion. Cumberland,  etc.,  R.  R.  Co.  v.  Barren,  10  Bush  (Ky.),  612; 
Ferguson  v.  Bank,  3  Sneed,  628.  So  where  a  corporation  with  an  Irre- 
pealable  charter  consolidates  with  another,  subsequent  to  a  reserva- 
tion of  power  to  alter  and  amend,  the  irrepealable  charter  rights  do 
not  survive.  Smith  v.  Lake  S.  R.  Co.  (Mich.)  72  N.  W.  329.  In  many 
States  this  reservation  is  embodied  in  the  organic  law.  Its  con- 
struction has  often  been  before  the  courts  and  a  considerable  body 
of  learning  has  grown  up  concerning  It.  The  power  is,  of  course, 
a  very  broad  one.  The  courts  have  kept  constantly  in  mind  the 
fact  that  it  was  intended  to  neutralize  the  effect  of  the  doctrine  that 
charter  provisions  are  in  the  nature  of  a  contract  and  may  not  sub- 
sequently be  changed.    It  has  even  been  thought  to  subvert  the 
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contract  theory  altogether,  Bank  v.  McVeigh,  20  Gratt  476,  and 
again  not  to  alTect  it  at  all,  Yeaton  v.  Bank,  21  Gratt  598. 
**  It  is  clear,"  observed  the  Supreme  Court,  per  Clifford,  J.,  in  a 
case  respecting  the  reserve  power,  "  that  the  power  may  be  ex- 
ercised, and  to  almost  any  extent,  to  carry  into  effect  the  original 
purposes  of  the  grant  and  to  protect  the  rights  of  the  public  and  oC 
the  corporators,  or  to  promote  the  due  administration  of  the  affairs 
of  the  corporation."  Holyoke  Co.  v.  Lyman.  15  Wall.  519,  21  L.  13». 
And  see  Miller  v.  State,  15  Wall.  498,  21  L.  104;  Opinion  of  Justice*^, 
66  N.  H.  637,  33  Atl.  1082;  Citizens*,  etc.,  Bk.  v.  Owensboro,  173  U. 
S.  651,  656.  "  The  object  of  the  reservation,"  observed  Mr.  Justice 
Field  in  another  case,  "and  of  similar  reseri^ations  in  other  char- 
ters, is  to  prevent  a  grant  of  corporate  rights  and  privileges  in  a 
form  which  will  preclude  legislative  interference  with  their  exercise, 
if  the  public  interest  should,  at  any  time,  require  such  interfer- 
ence. It  is  a  provision  Intended  to  reserve  to  the  State  control  over 
its  contract  with  the  corporators,  which,  without  that  provision, 
would  be  irrepealable  and  protected  from  any  measures  affecting 
its  obligation.  ♦  ♦  ♦  The  reservation  affects  the  entire  relation 
between  the  State  and  the  corporation,  and  places  under  legislative 
control  all  rights,  privileges  and  immunities  derived  from  Its  char- 
ter directly  from  the  State."  Tomlinson  v.  Jessup,  15  WalL  458, 
21  L.  205,  206.  As  has  been  said  in  another  Federal  case,  "  What- 
ever rules  congress  might  have  prescribed  in  the  original  charter 
for  the  government  of  the  corporation  in  the  administration  of  its 
affairs,  it  retained  the  power  to  establish  by  amendment"  Sinking 
Fund  Cases,  99  U.  S.  721,  25  L.  502. 

Accordingly  a  corporation  authorized  to  maintain  a  dam  across 
a  river  may  thereafter  be  compelled  to  construct  and  maintain  a 
fishway  at  the  same  point  Commissioners  v.  Holyoke,  etc.,  Co., 
104  Mass.  448,  449,  6  Am.  Rep.  250;  S.  C,  15  Wall.  511,  21  L.  137. 
The  legislature  may  validly  require  the  trustees  of  a  charitable 
educational  corporation  to  lease  part  of  its  unused  lands  to  county 
school  commissioners.  Webster  v.  Cambridge  Seminary,  78  Md. 
204,  28  Atl.  26.  A  charter  immunity  from  or  commutation  of  tax- 
ation may  be  withdrawn,  State  v.  Wesleyan  Cemetery,  11  Mo.  App. 
571;  Railway  Co.  v.  Philadelphia,  101  U.  S.  539,  25  L.  914;  Iron  City 
Bank  v.  Pittsburg,  37  Pa.  St  345;  Citizens',  etc.,  Bk.  v.  Owensboro. 
173  U.  S.  651,  656;  Hewitt  v.  New  York,  etc.,  R.  R.  Co.,  12  Blatchf. 
461,  F.  C.  6,443;  State  Board  of  Assessors  v.  Paterson,  etc..  R.  R.  Co., 
50  N,  J.  L.  450,  14  Atl.  612;  Tomlinson  v.  Jessup,  15  Wall.  454,  21  L. 
204;  as  also  a  right  to  assess  lands  for  improvements,  Marion, 
etc.,  Co.  V.  Sleeth,  53  Ind.  41;  or  the  method  of  taxation  may  be 
changed.  Dubuque  v.  Illinois  Central  R.  R.  Co.,  39  Iowa,  94.  A  cor- 
poration may  be  required  by  subsequent  statute  to  pay  its  employees 
weekly.  State  v.  Brown,  etc.,  Co.,  18  R.  I.  24,  25  AtL  249.  A  char- 
ter provision  authorizing  the  corporate  directors  of  a  railroad  to  fix 
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rates  yields  to  a  subsequent  general  law  in  which  the  leglslaturt 
establishes  the  rates  of  charge.  Attorney-General  v.  The  Rail 
road  Companies,  35  Wis.  5C3,  tK)7;  Mobile,  etc.,  R.  R.  Co.  v.  Steiner 
61  Ala.  592.  A  law  giving  municipal  water  companies  a  voice  in  the 
fixing  of  water  rates  may  be  amended  and  this  right  taken  away. 
Spring,  etc.,  Co.  v.  Schottler,  110  U.  S.  352,  28  L.  176,  4  S.  Ct  50; 
Spring  V.  W.  W.  Co.  v.  Board  of  Supervisors,  61  Cal.  5.  It  is  no 
obstacle  to  the  creation  of  a  municipal  gas  company  that  a  previous 
company  was  chartered  to  supply  gas  in  the  same  municipality,  if 
the  charter  of  the  latter  was  subject  to  the  reserve  power.  State 
V.  Hamilton,  47  Ohio  St.  75,  23  N.  E.  939.  The  reserve  power  also 
prevents  the  incidents  of  an  unalterable  contract  attaching  to  the 
agreement  under  which  corporations  with  irrepealable  chaiters  have 
been  Induced  to  surrender  this  right,  and  the  substituted  arrange- 
ment may  be  changed  where  the  reserve  power  has  been  made  one 
of  its  terms.  Citizens'  Bk.  v.  Owensboro,  173  U.  S.  651,  056.  So 
also  it  Justifies  a  law  giving  minority  stockholders  representation  in 
the  corporate  directorate,  though  the  old  law  enabled  the  majority 
to  elect  the  full  board,  Attorney-General  v.  Looker,  111  Mich.  501,  09 
N.  W.  930;  and  a  law  forfeiting  certain  land  grants  of  a  government- 
aided  railroad  for  failure  to  build  within  the  prescribed  time.  At- 
lantic, etc.,  R.  R.  Co.  V.  Mingus,  34  Pac.  595.  Again,  where  a  reserve 
right  exists  a  statute  prescribing  the  individual  liability  of  the 
stockholders  of  a  bank  is  valid,  and  applies  to  existing  corporation. 
In  Matter  of  Lee  &  Co.,  21  N.  Y.  14;  a  statute  making  railroads 
liable  for  damage  by  fires  from  their  locomotives,  McCandless  v. 
Richmond,  etc.,  R.  R.  Co.,  38  S.  C.  110,  16  S.  E.  431;  as  also  a 
statute  requiring  railroad  companies  to  erect  a  station  and  stop  their 
trains  at  a  certain  point,  irrespective  of  original  charter  provisions. 
Commonwealth  v.  Eastern  R.  R.  Co.,  103  Mass.  256,  4  Am.  Rep.  556; 
or  a  statute  adding  to  the  number  of  directors  to  w^hich  a  city  is 
entitled  under  a  railroad  charter,  in  consideration  of  aid  fumished- 
to  the  company,  the  purpose  being  to  give  to  the  city  its  proportion- 
ate representation.  Miller  v.  The  State,  15  Wall.  493,  495.  21  L.  102. 
103.  Under  the  reserve  power  it  is  competent  to  compel  a  govern- 
ment-aided railroad  to  maintain  a  sinking  fund,  although  the  origi- 
nal charter  was  silent  on  the  subject.  Sinking  Fund  Cases,  99  U.  S. 
748,  25  L.  512,  765.  The  principal  case  is  also  cited  to  this  point 
In  upholding  as  against  a  subsequent  creditor  a  statute  permitting 
assignments  for  the  benefit  of  creditors  in  certain  instances.  Denny 
V.  Bennett,  128  U.  S.  495,  32  L.  493,  9-S.  Ct.  136. 

The  right  of  rei>eaL —  A  reservation  of  a  more  serious  nature 
is  the  further  customary  stipulation  that  the  State  may  at  any  time 
repeal  the  charter  which  It  has  granted.  Corporate  charters  often 
contain  franchises  of  the  greatest  value;  not  only  the  franchise  to 
be  a  cor];K>ratlon,  but  often  a  franchise  to  operate  a  railroad,  to 
erect  and  maintain  a  bridge,  to  establish  and  maintain  a  telegraph 
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system,  or  the  like.  And  while  the  affirmation  of  a  right  to  with- 
draw all  this  would  seem  in  conflict  with  preconceived  notions  of 
Justice  and  although  it  has  been  argued  that  such  a  reservation  is 
inconsistent  with  the  grant,  and  therefore,  void,  McLaren  v.  Pen- 
nington, 1  Paige  Ch.  107;  and  that  the  forfeiture  of  a  corporate 
charter  was  the  exercise  of  a  Judicial  power  not  pertaining  to  the 
legislative  branch,  Crease  v.  Babcock,  23  Pick.  340,  34  Am.  Dec.  63; 
nevertheless  it  is  well  settled  that  these  rights  may  thus  be  swept 
away  where  the  stipulation  has  been  made,  and  that  the  true  con- 
ception of  their  nature  is  as  a  sort  of  license  repealable  at  the  option 
of  the  power  which  grants  them.  But,  of  course,  where  the  right  to 
repeal  has  not  been  reserved,  franchises  are  absolute  property  for 
which  compensation  must  be  made  upon  condemnation  proceed- 
ings. Monongahela  Nav.  Co.  v.  United  States,  148  U.  S.  344,  37  L. 
474,  13  S.  Ct.  633;  Tuskaloosa  Co.  v.  Green,  48  Ala.  351;  Bronson  v. 
Taylor,  33  Conn.  117.  The  practice  prevails  generally  among  the 
States  of  limiting  the  term  of  corporate  existence  by  general  law, 
and  among  both  local  and  State  bodies  of  granting  franchises  only 
for  a  term  of  years,  and  these  circumstances  have  doubtless  con- 
tributed towards  rendering  cases  of  deprivation  under  this  power 
rather  infrequent.  The  citations,  however,  show  the  following,  in 
which  this  right  of  repeal  has  been  exercised;  State  v.  Southern 
Pacific  R.  B.  Co.,  24  Tex.  125,  126;  Crease  v.  Babcock,  23  Pick. 
340,  34  Am.  Dec.  63;  Bridge  Co.  v.  United  States,  105  U.  S.  481. 
26  L.  1156;  Baltimore,  etc.,  Co.  v.  Mayor,  64  Fed.  160;  People  v. 
O'Brien,  111  N.  Y.  49,  63,  7  Am.  St.  Rep.  702,  714,  18  N.  E.  702,  710; 
United  States  v.  Church,  5  Utah,  369,  15  Pac.  477;  S.  C,  136  U.  S.  1, 
34  L.  496,  10  S.  Ct.  808.  The  Constitution  of  Texas  provides  for  the 
payment  of  compensation  where  this  right  of  repeal  is  exercised. 
State  V.  Southern  Pacific  R.  R.  Co.,  24  Tex.  125,  126.  A  munici- 
pality, while  it  may  repeal  franchises  which  it  has  granted,  provided 
the  necessary  power  has  been  reserved,  may  of  course  not  repeal 
such  as  are  derived  from  the  legislature  itself.  Baltimore,  etc.,  Co. 
V.  Mayor,  64  Fed.  160. 

Effect  of  the  repeal  of  a  charter. —  Several  citations  deal  with  the 
effect  of  an  extinction  of  corporate  existence  upon  the  property  of 
the  corporation,  upon  its  unexecuted  contracts  upon  tliird  persons 
having  dealings  with  it,  and  upon  such  other  franchises  as  It  may 
have  acquired.  Obviously  the  life  of  the  corporation,  as  such,  is 
at  an  end.  It  cannot  proceed  as  hitherto  in  the  transaction  of  the 
business  to  which  it  had  been  empowered,  for  its  life  and  its  powers 
have  alike  departed.  It  remains  to  administer  upon  its  effects;  and 
its  assets  become  a  trust  fund,  to  be  dealt  with  in  the  interests  of  Its 
stockholders  and  its  creditors.  Property  which  it  has  acquired  is 
not  confiscated  by  reason  of  the  repeal  of  its  charter  any  more 
than  is  that  of  John  Jones  upon  his  decease.  Nor  will  the  lawful 
rights  of  third  persons,  as  against  this  defunct  entity  of  the  law. 
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be  disturbed  any  more  than  will  those  of  yet  other  persons  upon 
the  death  of  John  Jones,  the  individual.  "  Personal  and  real  prop- 
erty," observed  Mr.  Justice  Miller,  in  Greenwood  v.  Freight  Co., 
105  U.  S.  19,  26  L.  964,  "  acquired  by  the  corporation  during  its  law- 
ful existence,  rights  of  contract,  or  choses  in  action  so  acquired, 
and  which  do  not  in  their  nature  depend  lipon  the  general  powers 
conferred  by  the  charter,  are  not  destroyed  by  such  a  repeal,  and 
the  courts  may,  if  the  legislature  does  not  provide  some  special 
remedy,  enforce  such  rights  by  the  means  within  their  power. 
The  rights  of  the  shareholders  of  such  a  cori;>oration,  to  their  inter- 
est in  its  property,  are  not  annihilated  by  such  a  repeal,  and  there 
must  remain  in  the  courts  the  power  to  protect  those  rights."  And 
applying  the  principle  in  that  case,  which  involved  the  status  of  the 
property  of  a  defunct  street  railroad  corporation,  whose  tracks  and 
roadbed  were  to  pass  to  another  company  upon  payment  of  com- 
pensation, be  continued:  "It  results  from  this  view  of  the  subject 
that  whatever  rights  remained  in  the  Marginal  Company,  to  its  roll- 
ing stock,  its  horses,  its  harness,  its  stables,  the  debts  due  to  it, 
and  the  funds  on  hand,  if  any,  it  no  longer  had  the  right  to  run  its 
cars  through  the  streets,  or  any  of  the  streets,  of  Boston.  It  no 
longer  had  the  right  to  cumber  these  streets  with  a  raih'oad  track 
which  it  could  not  use,  for  these  belong  by  law  to  no  person  of 
right  and  were  vested  in  defendants  only  by  virtue  of  the  repealed 
charter."  It  is  competent  for  the  repealing  act  likewise  to  take 
the  other  franchises  conferred,  provided  they  are  derived  from  the 
legislature  and  the  necessary  reservation  has  been  made  in  their 
grant.  Greenwood  v.  Freight  Co.,  105  U.  S.  20,  26  L.  964.  But  if 
the  corporation  has  acquired  franchises  from  other  sources,  as  from 
a  municipality,  and  the  legislature  is,  by  the  organic  law,  deprived 
of  control  of  these  franchises,  a  different  question  is  presented. 
It  is  clear  that  they  are,  as  against  such  a  legislature,  property 
not  to  be  divested  without  due  process  of  law;  just  as  are  all  fran- 
chises where  no  reservation  has  been  made,  Monongahela  Nav.  Co. 
V.  United  States,  148  U.  S.  344,  37  L.  474,  13  S.  Ct.  633;  and  that 
they  do  not  lapse  simply  because  the  corporation  which  should 
exercise  them  has  ceased  to  exist.  They  constitute  a  part  of  the 
corpus  of  the  corporate  assets,  to  be  distributed  in  accordance  with 
the  rules  of  law  governing  the  property  of  dissolved  corporations. 
People  V.  O'Brien,  111  N.  Y.  57,  7  Am.  St.  Rep.  709,  18  N.  E.  707, 
and  see  valuable  note  on  this  subject  In  7  Am.  St  Rep.  721. 

Limitations  upon  the  reserve  power  —  The  rule  stated.— The 
general  scope  of  the  reserve  power  appears  in  the  preceding  para- 
graphs. But  the  scope  of  all  legislative  powers  under  a  constitu- 
tional form  of  government  being  finally  determined  by  the  limita- 
tions established  In  the  organic  law,  what  is  tnere  said  must  be 
taken  in  connection  with  what  follows.  Legislation  seeking  to 
affect  existing  corporations  by  virtue  of  a  reserve  right  to  alter, 
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amend  or  repeal,  must  meet  several  requirements:  First,  wbere  the 
purpose  of  the  legislation  Is  deprivation,  either  by  modification  or 
repeal,  it  must  not  seels  to  take  anything  except  that  which  the 
State  has  granted;  property  which  the  corporation  may  have  ac- 
quired under  the  powers  and  franchises  so  granted  may  not  be 
taken;  Second,  where  the  purpose  of  the  legislation  is  alter- 
ation rather  than  deprivation,  the  substitution  of  powers  and  privi- 
leges may  not  be  carried  to  the  point  where  a  new  corporation  is 
practically  substituted;  and,  Thii'd,  it  must,  as  must  all  laws,  be 
within  the  general  scope  of  legislative  power  and  contravene  no 
constitutional  prohibitions.  There  is  an  apparent  contradiction  in 
First  and  Third.  Corporate  rights,  powers  and  franchises  are  un- 
doubtedly property,  and  ordinarily  their  divestiture  under  First 
would  violate  the  familiar  constitutional  prohibition  against  the  d^ 
privation  of  property  without  due  process  of  law  embodied  in  Third. 
But  It  is  more  accurate  to  conceive  of  the  property  right  of  a  cor- 
poration in  its  powers  and  franchises  as  a  sort  of  defeasible  estate, 
or  as  a  species  of  license,  terminable  at  the  will  of  the  grantor. 
And  under  this  view,  of  course,  no  constitutional  prohibition  is  in- 
fringed by  their  divestiture  at  the  hands  of  the  power  granting 
them. 

That  thB  State  may  take  only  that  which  it  has  given. —  In 
many  of  the  cases,  the  purpose  of  the  legislation  attempted  under 
the  reserve  power  is  the  taking  away  of  something  —  whether  a 
franchise,  power,  privilege  or  immunity  —  which  the  corporation 
has  hitherto  enjoyed.  When  organized,  the  corporation  may,  per- 
haps, have  received  certain  valuable  franchises  or  privileges  to 
maintain  a  ferry,  to  own  land,  to  deal  in  stocks  and  bonds,  or  certain 
Immunities,  such  as  freedom  from  taxation.  All  these  rights,  privi- 
leges and  immunities  come  from  the  State,  and  derive  and  maintain 
their  existence  solely  by  virtue  of  that  fact.  At  a  later  date,  the 
State  may  desire  the  abolition  of  the  ferry,  may  find  that  abuses 
grow  out  of  the  acquisition  of  vast  tracts  of  land  by  corporate 
bodies,  or  out  of  the  traffic  in  stocks  and  bonds,  or  that  a  necessity 
for  more  revenue  renders  imperative  the  discontinuance  of  the 
immunity  from  taxation.  Under  the  reserve  power  the  State  may, 
if  it  choose,  forfeit  the  ferry  franchise  which  It  has  granted,  may 
prohibit  or  restrict  the  acquisition  of  lands,  may  prohibit  or  perhaps 
even  punish  the  traffic  In  stocks  and  bonds,  may  enforce  the  pay- 
ment of  a  full  quota  of  taxes  by  the  corporation  which  has  hitherto 
paid  none.  It  may  take  or  It  may  modify  that  which  it  has 
granted.  But  that  is  all.  Property  acquired  during  the  exercise 
of  these  power  it  may  not  divest,  contracts  already  executed  It 
may  not  annul,  acts  lawful  when  committed  it  may  not  afterwards 
punish,  taxes  thus  remitted  it  may  not  afterwards  exact;  the  legis- 
lation thus  attempted  must  be  prospective  and  not  retrospective  in  its 
operation.    This  principle  has  been  very  clearly  stated  by  several  of 


943      Trustees  Dartmouth  College  v.  Woodward.    4  Wheat  518-715 

the  most  eminent  of  the  members  of  the  Supreme  Court  of  the  United 
State.  See  Sinking  Fund  Cases,  99  U.  S.  721,  25  L.  502;  Railroad  Tax 
Cases,  13  Fed.  755,  765;  In  re  Parrott,  6  Sawy.  357,  1  Fed.  489; 
Miller  v.  State,  15  Wall.  494,  495,  21  L.  103;  Holyoke  Co.  v.  Lyman, 

15  Wail.  511,  21  L.  137;  Sinking  Fund  Cases,  99  U.  S.  748,  7G5,  25  L. 
512,  518;  Pearsall  v.  Great  Northern  Ry.  Co.,  161  U.  S.  6(50,  40  L.  843, 

16  S.  Ct  708;  Comrs.  v.  Holyoke,  104  Mass.  448,  6  Am.  Rep.  250; 
Tomllnson  v.  Jessup,  15  Wall.  455,  21  L.  204;  Bridge  Co.  v.  United 
States,  105  U.  S.  470.  26  L.  1143;  Greenwood  v.  Freight  Co..  105 
U.  S.  20,  26  L.  964;  Spring  Valley  W.  W.  v.  Schottler,  110  U.  S.  352, 
370;,  28  L.  176,  181,  4  S.  Ct.  50,  59,  60;  Hamilton  Gas  Co.  v.  Hamil- 
ton, 146  U.  S.  258,  86  L.  963,  13  S.  Ct.  90;  Schurtz  v.  Cook,  148 
U.  S.  897,  37  L.  498,  13  S.  Ct.  645;  Black  River  Imp.  Co.  v.  Holway, 
87  Wis.  587,  59  N.  W.  127.    See  also  note.  43  Am.  Dec.  118. 

IdmitatiLoxui  upon  the  power  to  alter. —  Legislation  attempted 
under  the  reserve  power  often  partakes  not  so  much  of  the  nature 
of  deprivation  as  of  change  —  the  taking  of  one  power  or  privilege 
and  the  substitution  of  another.  It  is  important  to  note  that  in  such 
a  case  there  is  a  limitation  upon  tbe  changes  that  may  thus  be 
created.  It  is  not  competent,  as  against  protesting  stockholders, 
to  change  the  ends  and  purposes  for  which  the  corporation  was 
creat^;  to  change  materially  the  amount  of  its  capital  stock,  Rail- 
road Co.  V.  Veazie,  39  Me.  571;  to  change  the  nature  of  a  charitable 
institution  or  the  instrumentality  of  its  administration,  State  v. 
Adams,  44  Mo.  576;  to  authorize  a  lease  of  a  railroad  by  anything 
less  than  a  unanimous  vote  of  the  stockholders,  Dow  v.  Northern 
R.  R.  Co.,  86  Atl.  525,  529,  532,  537;  Sage  v.  Dillard,  15  B.  Mon. 
351;  or  to  so  change  a  charter  as  practically  to  substitute  an  entirely 
new  one  with  new  terms  and  powers,  Commonwealth  y.  Cullen,  13 
Pa.  St  138,  53  Am.  Dec.  452;  Zabriskie  v.  Railroad  Co.,  18  N.  J.  Eq. 
186.  And  see  Hale  v.  Everett,  53  N.  H.  126,  193,  253.  The  conclusion 
is  otherwise  If  all  the  stockholders  concur  in  the  amendments, 
Woodford  v.  Union  Bank,  3  Cold.  498;  and  this  concurrence  may  be 
presumed  from  silent  acquiescence  for  a  period  of  time,  Zabriskie 
V.  Railroad  Co.,  18  N.  J.  Eq.  186.  See  valuable  note  on  acceptance 
of  amendments  to  charters,  63  Am.  Dec.  460,  469. 

The  legislation  must  meet  the  usual  constitutional  require- 
ments. —  This  would  seem  a  mere  truism.  But  the  necessity  for 
its  affirmation  in  this  connection  arises  from  the  fact  that  the  reser- 
vation clause  is  on  its  face  a  waiver  of  all  constitutional  privileges 
and  guaranties,  affording  ground  for  ingenious  argument  on  the 
point.  It  need  only  be  borne  in  mind,  however,  that  legislative 
power  under  the  American  form  of  government  is  limited  by  con- 
stitutional restrictions,  and  that  these  powers  may  not  be  enlarged, 
nor  these  limitations  infringed  by  the  mere  agreement  of  the  in- 
dividual citizen  that  the  legislature  may  trespass  upon  forbidden 
ground  if  it  choose.    And  it  is,  of  course,  still  less  competent  for 
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the  State  legislative  power  to  ignore  the  restrictions  of  the  Federal 
Constitution.  Speaking  upon  this  latter  point,  Mr.  Justice  Field 
has  said:  "  The  State,  in  the  creation  of  corporations  or  in  amending 
their  charters,  or,  rather,  in  passing  or  amending  general  laws  under 
which  corporations  may  be  formed  and  altered,  possesses  no  power 
to  withdraw  them  when  created,  or  by  amendment  from  the  guar- 
anties of  the  Federal  Constitution.  It  cannot  impose  the  condition 
that  they  shall  not  resort  to  the  courts  of  law  for  the  redress  of 
injuries  or  the  protection  of  their  property;  that  they  shall  mal-.e 
no  complaint  if  their  goods  are  plundered  and  their  premises  iu- 
vaded;  that  they  shall  ask  no  Indemnity  if  their  lands  be  seized  for 
public  use,  or  be  taken  without  due  process  of  law,  or  that  thoy 
shall  submit  without  objection  to  unequal  and  oppressive  burdens 
arbitrarily  imposed  upon  them;  that,  in  other  words,  over  them  and 
their  property  the  State  may  exercise  unlimited  and  irresponsible 
power.  Whatever  the  State  may  do,  even  with  the  creations  of  it.s 
own  will,  it  must  do  in  subordination  to  the  inhibitions  of  tlie 
Federal  Constitution."  Railroad  Tax  Cases,  13  Fed.  754.  Tt  be- 
comes obvious,  in  view  of  these  considerations,  why  the  State  mny 
have  a  power  to  enact  by  amendment  coequal  "with,  but  not  great«»r 
than,  the  power  which  it  was  privileged  to  exercise  at  the  time  of 
the  creation  of  the  corjwration.  The  reason  why  the  State  may  not 
take  anything  save  that  which  it  has  granted,  becomes  ^ual'y 
plain;  as  are  also  the  limitations  against  impairing  the  contracts 
with  third  persons  and  the  retrospective  divesting  of  vested  rlghis. 
If  the  view  here  taken  and  considered  in  a  preceding  paragraph  be 
correct,  that  the  taking  from  the  corporation  of  that  which  the 
State  has  granted  be  not  a  deprivation  of  property  without  duo 
process  of  law,  for  the  reason  that  the  corporation  owns,  as  against 
the  grantor,  but  a  defeasible  interest  therein,  it  undoubtedly  fol- 
lows that  the  limitations  under  the  reserve  power  are  not  othor 
than  the  ordinary  restrictions  upon  legislative  actions.  But  the 
foregoins:  classification  of  these  limitations  may  perhaps  be  justi- 
fied for  purposes  of  specific  discussion,  as  well  as  under  the 
authorities. 


Due  process  of  law. —  By  the  law  of  the  land  Is  most  clearly  in- 
tended the  general  law,  a  law  which  hears  before  It  condemns; 
which  proceeds  upon  inquiry  and  renders  judgment  only  after  trial, 
A.rgument  of  Webster,  p.  581. 

It  is  doubtful  if  the  phrase  ever  received,  or  ever  will  receive,  a 
clearer  or  more  lucid  exposition,  and  the  citations  show  that  these 
single  sentences  have  indelibly  Impressed  the  name  of  their  author 
upon  the  page  of  our  judicial  history.  Already  this  definition  has 
been  quoted  in  a  very  large  number  of  cases,  and  doubtless  it  will 
continue  to  be  thus  perpetuated  so  long  as  men  shall  be  called  upon 
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to  defend  their  lives,  their  liberties,  and  their  property  from  the 
exercise  of  tyrannical  jwwer  in  whatever  form.  Various  other 
definitions  have  been  attempted.  The  ordinance  of  1787  spealis  of 
"  Judicial  proceedings  according  to  the  course  of  the  common  law." 
Mason  v.  Messenger,  17  Iowa,  261,  267.  And  see  State  v.  Walruflf,  26 
Fed.  199;  Davidson  v.  New  Orleans,  96  U.  S.  104,  24  L.  619.  Mr. 
Justice  Miller  has  suggested  that  it  Is  probably  better  "  to  leave  the 
meaning  to  be  evolved  by  the  gradual  process  of  judicial  Inclusion 
and  exclusion,  as  the  cases  presented  for  decision  shall  require, 
with  the  reasoning  on  which  such  decisions  may  be  founded." 
Davidson  v.  New  Orleans,  96  U.  S.  104,  24  L.  619.  In  accordance 
with  this  principle  it  has  been  held  that  property  was  taken  with- 
out due  process  of  law  by  a  statute  making  railroad  companies  liable 
for  injuries  or  the  killing  of  cattle,  although  they  were  not  negli- 
gent or  guilty  of  any  fault  or  wrong,  Zeigier  v.  South.,  etc.,  R.  R. 
Co.,  58  Ala.  598;  Denver,  etc.,  v.  Outcalt,  2  Colo.  App.  401,  31  Pac. 
179;  by  a  statute  making  tax  bills  sufficient  evidence  in  suit  by  city 
to  recover  back  taxes,  Louisville  v.  Cochran,  82  Ky.  36;  by  a  statute 
respecting  condemnation  proceedings  under  eminent  domain,  which 
did  not  provide  for  a  hearing  before  commissioners,  Wilson  v.  Balti- 
more, etc.,  R.  R.  Co.,  5  Del.  Ch.  536;  by  an  enactment  providing  for 
a  change  in  the  grade  of  city  streets,  appointing  appraisers  to  assess 
damages,  and  allowing  an  appeal  from  their  decisions  but  not 
otherwise,  McGavock  v.  Omaha,  40  Neb.  76,  58  N.  W.  547;  by  an 
act  declaring  that  all  property  of  an  individual  whose  license  fee 
was  delinquent  and  unpaid  might  be  summarily  seized,  Chauvin  v. 
Vallton,  8  Mont  460,  20  Pac.  661;  by  a  law  subjecting  the  separate 
property  of  married  women  to  attachment  for  the  debts  of  their 
husbands,  Bedsworth  v.  Bowman,  104  Mo.  50,  15  S.  W.  991;  by  a 
statute  providing  an  assessment  for  local  improvements  without 
notice  or  an  opportunity  to  be  heard,  Stuart  v.  Palmer,  74  N.  Y. 
191,  30  Am.  Rep.  294;  Campbell  v.  Dwlggins,  83  Ind.  482;  or  for  the 
taxation  of  the  property  of  a  railroad  in  the  county  where  situated 
without  any  notice  given.  Railroad  Tax  Cases,  13  Fed.  755,  765;  by 
a  statute  authorizing  the  governor  to  set  aside  the  registration  of 
the  voters  of  a  county.  State  v.  Staten,  6  Cold.  244;  by  a  statute 
setting  aside  a  judicial  decree  and  ordering  a  new  trial,  Peerce  v. 
KitzmiUer,  19  W.  Va.  573,  578;  by  a  law  giving  a  governor  power 
to  remove  a  sheriff  from  office  for  certain  omissions  without  oppor- 
tunity to  be  heard,  Conklln  v.  Cimningham,  7  N.  Mex.  471.  38  Pac. 
177;  a  -prohibition  law  when  retrospectively  applied  so  as  to  divest 
property  rights.  State  v.  Walruff,  26  Fed.  191;  by  an  act  of  congress 
empowering  postmasters  to  send  to  the  dead-letter  office  mall  ad- 
dressed to  one  suspected  of  conducting  a  lottery.  Hoover  v.  McChes- 
ney,  81  Fed.  481.  In  dissenting  opinion  of  Field,  J.,  in  Beckwlth  v. 
Bean,  98  U.  S.  295,  25  L.  135,  it  was  argued  that  imprisonment  of 
a  person  under  order  from  the  executive  when  the  courts  were 
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open  and  in  full  exercise  of  their  jurisdiction  was  not  due  process 
of  law  even  in  time  of  civil  war. 

It  is  not  in  accordance  with  the  law  of  the  land  for  a  trial  Judge 
to  decline  to  enforce  the  rule  that  witnesses  not  on  the  stand  absent 
themselves  from  the  courtroom.  Watts  v.  Holland,  56  Tex.  60. 
A  statute  requiring  a  bond  of  one  seeking  a  Jurj*  trial  and  otlierwise 
Impeding  the  right  of  an  accused  thereto,  is  void,  on  this  ground. 
Inhabitants  of  Saco  v.  Wentworth,  37  Me.  172,  58  Am.  Dec.  788. 
Even  a.  military  commander  in  a  territory  under  martial  law,  may 
not  order  a  private  debt  to  be  paid  into  the  government,  Clark  v. 
Mitchell,  64  Mo.  582.  To  hold  that  a  person  whose  surrender  has 
been  requested  of  one  State  by  the  governor  of  another,  as  a  fugi- 
tive from  justice,  is  for  that  sole  reason  such  in  fact,  would  not  be 
due  process  of  law,  and  the  question  may  be  inquired  into  on  habeas 
corpus,  In  re  Cook,  49  Fed.  839.  It  is  not  due  process  of  law  for  a 
trial  judge  to  penalize  a  contempt  by  striking  the  pleadings  of  the 
guilty  party  from  the  files  and  ordering  judgment  pro  confesso 
against  him,  Hovey  v.  Elliott,  167  U.  S.  418,  42  L.  221,  17  S.  Ct.  845; 
nor  to  make  an  allowance  of  a  compensation  to  a  guardian  ad  litem 
without  notice  to  his  ward,  Jones  v.  Gove,  142  Mo.  44,  43  S.  W.  386. 

A  statute  providing  for  proceeding  in  criminal  cases  by  informa- 
tion instead  of  indictment  provides  due  process  of  law,  Kalloch  v. 
Superior  Court,  56  Cal.  238;  Ilurtado  v.  California,  110  U.  S.  516, 
28  L.  232,  4  S.  Ct.  Ill;  State  v.  Starling,  15  Rich.  L.  127;  although 
a  Colorado  case  is  contra.  In  re  I^owrie,  8  Colo.  513,  54  Am.  Rep.  569, 
9  Pac.  498.  Again,  an  act  permitting  the  giving  of  constructive  notice 
to  parties  to  partition  suits,  under  some  circumstances,  is  due  process 
of  law  and  unobjectionable.  Mason  v.  Messenger,  17  Iowa,  267. 
This  provision  is  satisfied  if  there  is  a  hearing  before  a  court  and 
an  opportunity  to  intei-pose  any  defense.  Hulett  v.  Missouri,  etc., 
R.  R.  Co.,  145  Mo.  36,  ^6  S.  W.  952.  It  is  competent  to  provide  that 
certain  local  ofilcers  may  prohibit  liquor  selling  in  their  parishes  on 
Sunday  at  their  option,  State  v.  Bott,  31  La.  Ann.  667,  33  Am.  Rep. 
228;  or  that  judges  commit  for  insanity  while  sitting  at  chambers, 
In  re  Ross,  38  La.  Ann.  524;  or  commit  a  witness  refusing  to  enter 
Into  a  recognizance  for  his  appearance.  In  re  Petrie,  1  Kan.  App. 
192,  40  Pac.  120.  A  divided  court  has  upheld  the  action  of  a  State 
governor  in  summarily  suspending  a  railroad  commissioner  for 
becoming  a  stockholder  In  a  railroad  contrary  to  the  statute,  al- 
though the  dissenting  judge  thought  this  not  due  process  of  law. 
Caldwell  v.  Wilson,  121  N.  C.  477,  28  S.  E.  564. 

More  miscellaneously  this  definition  has  been  cited  in  an  ad- 
miralty case  and  made  applicable  to  a  suit  for  collision.  The  Worth- 
Ington  V.  Davis,  19  Fed.  840;  in  holding  that  a  State  may  absolutely 
prohibit  the  manufacture  and  sale  of  Intoxicating  liquors,  State  ex 
rel.  V.  Bradley,  26  Fed.  291;  in  dissenting  opinion,  People  ex  rel.  v. 
Hoffman,  116  111.  625,  8  N.  B.  792,  arguing  that  municipal  election 
law  is  void  on  this  ground;  in  Hall  v.  Webb,  21  W.  Va.  326,  declaring 
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law  exempting  period  of  war  from  the  statute  of  limitations  invalid, 
in  so  far  as  reviving  a  right  of  action  barred  at  the  time  of  its  pas- 
sage. See  also  extended  note  on  this  point,  24  Am.  Dec.  539,  56  Am. 
Rep.  864. 

Gonstitutional  law.— Courts  will  not  pronounce  a  law  unconsti- 
tutional in  a  doubtful  case,  p.  625. 

The  College  Case  comes  in  for  its  share  of  citations  upon  this  point 
so  often  affirmed  in  the  early  decisions  of  the  Supreme  Court:  Smith 
V.  Odell,  1  Finn.  455;  Smith  v.  Mariner,  5  Wis.  580,  68  Am.  Dec. 
80;  United  States  v.  Boyer,  85  Fed.  430;  State  v.  Holden.  14  Utah, 
90,  46  Pac.  760;  People  v.  Budd,  117  N.  Y.  14,  15  Am.  St  Rep.  469, 
22  N.  E.  674;  Noel  v.  Ewing,  9  Ind.  43,  49;  State  v.  Williams,  7  Rob. 
(La.)  204;  Maxent  v.  Maxent  1  La.  453,  454;  United  States  v.  Gold- 
man, 3  Woods,  194,  F.  C.  15,225;  Pierce  v.  Kimball.  9  Me.  60.  23 
Am.  Dec.  542;  Ortman  v.  Greenman,  4  Mich.  294;  Mayor  v.  State, 
15  Md.  389;  Murphy  and  Glover  Test  Oath  Cases,  41  Mo.  382;  Terri- 
tory V.  O'Connor,  5  Dale.  Ter.  413,  41  N.  W.  752;  Nunn  v.  State,  1 
Ga.  246;  Darling  v.  Berry,  13  Fed.  670,  4  McCrary,  485;  Bonaparte 
V.  Camden  &  A.  R.  R.  Co.,  1  Bald.  219,  F.  C.  1,617:  In  re  Smith,  2 
Woods,  463,  F.  C.  12,996;  Powell  v.  Pennsylvania,  127  U.  S.  685,  32 
L.  256,  8  S.  Ct.  996.  It  is  interesting  to  note  that  practically  all  of 
these  cases  uphold  the  validity  of  the  statute  under  consideration; 
and  further,  that  in  one  or  two  of  them  the  principle  appears  to 
have  controlled  the  decision.  Maxent  v.  Maxent,  1  La.  453,  454;  Dar- 
ling V.  Berry,  13  Fed.  670,  4  McCrary,  485.  An  Alabama  case  cites  to 
the  proposition  that  an  unconstitutional  law  ought  to  be  declared 
void  by  the  judiciary.     Dale  v.  Governor,  3  Stew.  397,  419. 

Constitutional  law.—  The  obligation  clause  never  has  been  under- 
stood to  embrace  other  contracts  than  those  which  respect  property 
or  some  object  of  value,  and  confer  rights  which  may  be  asserted 
in  courts  of  justice.  It  does  not  restrict  the  right  to  legislate  on 
the  subject  of  divorce,  p.  629.  But  the  State  may  not  -annul  a  mar- 
riage without  the  consent  of  the  parties,  per  Story,  J.,  p.  696. 

It  has  been  argued  from  Mr.  Justice  Story's  denial  of  the  right 
to  annul  a  marriage  without  consent  of  the  parties,  that  the  Federal 
Constitution  in  prohibiting  laws  impairing  the  obligation  of  a  con- 
tract, included  the  marriage  contract  within  the  prohibition;  and  a 
few  cases  favor  this  view,  without  actually  deciding  the  point, 
Lawrence  v.  Miller,  2  N.  Y.  251;  Drew's  Appeal,  57  N.  H.  183;  Wright 
V.  Wrighfs  Lessee,  2  Md.  443;  Burke  v.  Barron,  8  Iowa,  136;  Callahan 
V.  Callahan,  36  S.  C.  466,  15  S.  E.  731.  And  see  dissenting  opinion, 
Dred  Scott  v.  Sandford,  19  How.  601,  15  L.  782.  But  a  considerably 
larger  number  have  regarded  Dartmouth  College  v.  Woodward,  aa 
declaring  that  the  marriage  contract  is  not  within  the  meaning  of 
the  prohibition.  Townsend  v.  Griffin,  4  Harr.  444;  Hunt  v.  Hunt, 
lol  U.  S.  clxv,  24  L.  1109;  Tolen  v.  Tolen.  2  Blackf.  409.  21  Am. 
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Dec.  744;  Starr  v.  Pease,  8  Conn.  546;  State  v.  Fry  and  Others, 
4  Mo.  172,  194;  CampbelFs  Case,  2  Bland  Gh.  236,  237,  20  Am.  Deo. 
377,  378;  Harding  v.  Aiden,  9  Me.  150,  23  Am.  Dec.  555;  Cabell  v. 
Cabell,  1  Met.  (Ky.)  326;  Levins  v.  Sleator,  2  «.  Greene,  608;  Noel  v. 
Ewlng,  9  Ind.  49,  51;  Cronise  v.  Cronlse,  54  Pa.  St  262;  Lonas  v. 
State,  3  Helsk.  310;  Bowen  v.  Blount,  48  Ala.  674;  Stone  v.  Gazzin. 
46  Ala.  275;  Maynard  v.  Hill,  125  U.  S.  210,  31  L.  659,  8  S.  Ct  729; 
Rose  V.  Rose,  46  S.  W.  530;  State  v.  Tetty,  41  Fed.  757;  Ex  parte 
Kinney,  3  Hughes,  13,  18,  F.  C.  7,825;  In  re  Hobbs,  1  Woods,  540,  F. 
C.  6,550.  A  few  cases  call  attention  to  the  fact  that  marriage,  under 
the  modem  view,  Is  rather  to  be  regarded  as  a  status  arising  out  of 
contract  than  as  a  contractual  relation.  State  v.  Tutty,  41  Fed.  757. 
Several  of  these  citations  occur  in  cases  upholding  laws  prohibiting, 
and  punishing  criminally,  marriages  between  blaclis  and  whites. 
State  V.  Tutty,  41  Fed.  757;  Ex  parte  Kinney,  3  Hughes,  13.  18. 
F.  C.  7,825;  Ex  rel.  Hobbs,  1  Woods,  540,  F.  C.  6,550;  Lonas  v.  State, 
3  Heisk.  310.  It  has  been  urged  against  the  validity  of  legislative 
divorces,  In  several  States,  that  the  obligation  clause  of  the  Federal 
Constitution  was  infringed;  but  the  courts  have  adhered  to  the 
opinion  of  Chief  Justice  Marshall  stated  above,  Wright  v.  Wright's 
Lessee,  2  Md.  443;  Maynard  v.  Hill,  125  U.  S.  210,  31  L.  659,  8  S.  Ct 
729;  Cronise  v.  Cronise,  54  Pa.  St  262;  Levin  v.  Sleator,  2  G.  Greene, 
608;  Starr  v.  Pease  and  Others,  8  Conn.  546;  Tolen  v.  Tolen,  2 
Blackf.  409,  21  Am.  Dec.  744;  Cabell  v.  Cabell,  1  Met  (Ky,)  326; 
Although  other  grounds  have  been  found  in  one  or  two  cases  for 
declaring  invalid  divorces  granted  by  act  of  legislature.  State  v. 
Fry,  4  Mo.  172,  194;  Hlgbee  v.  Higbee,  4  Utah,  32,  5  Pac.  698. 

Constitutional  law.—  Framers  of  the  Constitution  did  not  intend 
to  restrain  the  States  in  the  regulation  of  their  civil  institutions 
adopted  for  internal  government,  p.  629.  The  State  legislatures 
have  power  to  enlarge,  repeal  and  limit  the  authorities  of  public 
officers  in  their  official  capacities,  per  Story,  J.,  p.  694. 

In  reliance  upon  the  foregoing  principles  it  has  been  held  that  the 
State  may  abolish  an  office  at  any  time,  or  change  the  mode  of  ap- 
pointment, or  shorten  the  term,  and  impair  no  vested  right,  State  v. 
DewB,  Charlt  (Ga.)  414,  421;  People  v.  Loeffler,  175  lU.  609,  51  N.  E. 
793;  Demarest  v.  Mayor,  74  N.  Y.  166;  People  v.  Plckney,  32  N.  Y. 
395;  Alexander  v.  McKenzie,  2  S.  C.  91;  Coyle  v.  Mclntlre,  7  Houst 
44,  88,  90,  40  Am.  St  Rep.  114,  116,  30  Atl.  730,  731;  Donohue  v. 
County  of  Will,  100  111.  106.  See  also  27  Am.  Rep.  754;  Mayor  v. 
State,  15  Md.  491.  So  also  the  legislature  may  change  the  custodian 
of  trust  funds  from  one  municipal  officer  to  another;  and  this  does 
not  Impair  the  contract  of  the  donors.  Smith  v.  Westcott,  17  R.  I. 
367,  22  Atl.  281.  But  see  Trustees  v.  Bradbury,  11  Me.  122,  26  Am. 
Dec.  516.  And  it  may  temporarily  direct  that  no  funds  be  paid  out 
of  the  State  treasury  without  Impairing  the  obligation  of  any  con- 
tract for  the  salai-ies  of  its  officers,  Swann  v.  Buck,  40  Miss.  300; 
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or  declare  a  reduction  In  salary  In  the  middle  of  an  appointee's  term 
of  office;  Harden  v.  Portsmouth,  59  N.  H.  20;  or  deprive  him  of  per- 
quisites such  as  certain  commissions.  Iowa  City  v.  Foster,  10  lown, 
191.  A  discharged  officer  has  no  right  to  his  salary  for  the  remainder 
of  his  term  of  office;  Hoboken  v.  Gear,  27  N.  J.  L.  278;  nor  one 
who  has  not  discharged  its  duties  although  elected.  Smith  v.  New 
York,  37  N.  Y.  520.  But  where  under  authority  of  the  legislature 
a  State  governor  has  entered  into  a  contract  tor  a  stipulated  time 
for  the  employment  of  a  State  geologist,  the  legislature  may  not 
repudiate  this  agreement.  Hall  v.  Wisconsin,  103  U.  S.  10,  26  L.  305» 
overruling  39  Wis.  84. 

The  above  observations  of  Chief  Justice  Marshall  have  also  been 
referred  to  in  a  Mississippi  case  upholding  an  act  suspending  the 
statute  of  limitations  during  the  civil  war.  Hill  v.  Boyland,  40  Miss. 
637.  And  in  a  South  Dakota  case  deciding  a  jurisdictional  question. 
Pyle  V.  Hand  County,  1  S.  Dak.  387,  47  N.  W.  402.  And  again  in 
holding  that  a  prohibition  against  lotteries  may  apply  to  a  corpora- 
tion previously  authorized  to  conduct  one,  Mississippi  Society,  etc. 
V.  Musgrove,  44  Miss.  834,  7  Am.  Rep.  727,  as  also  in  upholding  test 
oath  acts  as  applied  to  attorneys.    State  v.  Garesche,  36  Mo.  260. 

Public  corporations.—  Charters  of,  are  not  within  the  protection 
of  the  obligation  clause,  but  the  legislature  may  not  take  the  private 
property  even  of  such  corporations,  pp.  629,  694. 

The  citing  cases  upon  this  point  are  discussed  In  the  general  note 
upon  the  charter  contract  doctrine,  see  supra,  pp.  927-931. 

Corporatlona.— A  corporation  is  an  artificial  being,  invisible,  in- 
tangible and  existing  only  in  contemplation  of  law,  p.  636. 

In  applying  this  definition  it  has  been  held  that  associations  formed 
under  the  New  York  general  banking  law  of  1838  were  not  corpora- 
tions, properly  speaking,  for  the  reason  among  others,  that  they  wer^ 
authorized  to  sue  in  the  name  of  their  executive  officer  rather  than 
as  a  distinct  entity,  Warner  v.  Beers,  23  Wend.  124,  143,  155;  Gifford 
V.  Livingston,  2  Den.  395.  So,  an  individual  banker  is  not  to  be 
regarded  as  a  corporation  sole.  Codd  v.  Rathbone,  19  N.  Y.  40.  An 
organization  known  as  the  "  Canebrake  Agricultural  District "  has 
been  declared  to  be  a  corporation  in  the  nature  of  a  municipal  cor- 
poration. Dillard  v.  Webb,  55  Ala.  474.  A  "  partnership  association 
limited  "  with  a  board  of  managers,  individual  liability  for  debts, 
power  to  sue  and  be  sued,  to  hold  and  convey  real  estate  In  the 
corporate  name,  is  a  corporation,  and  a  citizen  of  Pennsylvania, 
within  the  meaning  of  the  Federal  statute  respecting  diverse  citizen- 
ship as  a  basis  of  Federal  Jurisdiction.  Andrews  Bros.  Co.  v. 
Youngstown  Coke  Co.,  86  Fed.  589.  It  follows  from  the  proposition 
that  a  corporation  is  a  mere  creature  of  law,  that  it  cannot  act 
beyond  the  territory  which  that  law  covers,  except  by  comity.  Bank 
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of  Augusta  V.  Earle,  13  Pet.  587,  10  L.  307;  Land  Grant  Ry.  Co.  v. 
Coffey  Co.,  6  Kan.  253.  This  principle  of  recognition  on  grounds  of 
comity  wlJl  not  prevail,  however,  where  the  corporation  by  the  ena- 
bling act  Is  prohibited  from  carrying  on  business  in  the  place  of  Its 
domicile.  Land  Grant  Ry.  Co.  v.  Coffey  Co.,  6  Kan.  253.  More 
miscellaneously,  the  definition  has  been  cited  in  holding  that  a 
breach  of  trust  by  cori)orate  directors  Is  a  violation  of  duty  to  the 
corporation  and  not  its  members,  and  to  be  prosecuted  therefor  by 
the  corporation,  Charlestown  Ins.  Oo.  v.  Sebring,  5  Rich.  Eq.  346; 
In  holding  void  a  provision  that  the  different  branches  of  a  State 
bank  might  severally  sue.  State  v.  Ashley,  1  Ark.  543;  In  holding 
that  a  tax  upon  the  deposits  in  a  bank  was  a  tax  upon  the  bank 
as  an  existing  entity,  rendering  It  immaterial  that  the  deposits  con- 
sisted in  large  part  of  nontaxable  government  bonds,  Coite  v. 
Society  for  Savings,  32  Conn.  173,  185;  In  holding  a  municipality 
bound  by  a  consent  decree  sanctioned  by  its  officers.  Union  Bank  v. 
Board  of  Commissioners,  90  Fed.  12;  in  holding  that  a  corporation 
created  with  power  of  "  perpetual  succession  "  was  not  controlled 
by  the  general  enactment  limiting  the  term  of  corporate  existence 
to  ten  years,  since  immortality  is  by  the  definition  a  legitimate  at- 
tribute of  corporate  bodies,  State  v.  Stormont,  24  Kan.  690;  but  see 
State  V.  Payne,  129  Mo.  478,  31  S.  W.  799;  in  holding  that  an  exemp- 
tion from  taxation  contained  in  a  statute  merely  entitled  "  an  act 
to  incorporate"  the  Memphis,  etc.,  R.  R.  Co.,  did  not  violate  the 
familiar  prohibition  against  embodying  in  a  statute  matters  not  set 
forth  in  the  title.  Goldsmith  v.  Rome  R.  R.  Co.,  62  Ga.  481;  in  sus- 
taining a  statute  authorizing  condemnation  proceedings  on  behalf 
of  a  railroad  on  the  ground  that  the  use  was  public,  Swan  v.  Wil- 
liams, 2  Mich.  433;  in  holding  that  in  its  dealings  with  the  Pacific 
Railroads,  the  government,  although  dealing  with  corporate  bodies, 
yet  dealt  with  reference  to  the  security  of  the  Individual  stockholders 
and  intended  to  take  advantage  of  no  local  statute  creating  a  per- 
sonal liability  in  the  case  of  one  of  them,  United  States  v.  Stanford, 
70  Fed.  358,  44  U.  S.  App.  68;  in  holding  that  a  corporate  ofilcer 
might  as  notary,  take  an  acknowledgment  of  a  mortgage  to  the 
corporation,  Horbach  v.  Tyrrell,  48  Neb.  526,  67  N.  W.  490;  and  in 
deciding  that  those  owning  all  the  corporate  stock  might  not  sue 
individually,  but  must  proceed  in  the  corporate  name,  Cutshaw  v. 
Fargo,  8  Ind.  App.  694,  34  N.  B.  377;  and  in  Louisville  R.  R.  Co.  v. 
Letson,  2  How.  558,  11  L.  378,  holding  a  corporation  a  person  for 
jurisdictional  purposes.  Cited  more  generally  as  to  the  nature  of  a 
corporation  in  Bergen,  etc.,  Co.  v.  Cole,  26  N.  J.  L.  365;  Hope  v. 
Valley  City  Co.,  25  W.  Va.  797;  Medical,  etc.,  Soc.  v..Weatherby,  75 
Ala.  253;  Thomas  v.  Dakin,  22  Wend.  100;  Chicago,  etc.,  R.  R.  Co. 
V.  Union  Pacific  R.  R.  Co.,  47  Fed.  19,  51  Fed.  324,  10  U.  S.  App.  9S; 
State  V.  Payne,  129  Mo.  478,  31  S.  W.  799;  Planters*  Bank  v.  Sharpe, 
6  How.  331,  332,  337,  12  L.  460,  462. 
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Corporations.— A  corporation  possesses  only  those  powers  which 
its  charter  confers  either  expressly  or  as  incidental  to  its  very  exist- 
ence, p.  636. 

A  number  of  citing  cases  apply  the  definition  to  questions  as  to  the 
extent  of  the  powers  of  a  municipal  corporation.  The  principal  case 
is  cited  to  this  point  in  holding  that  a  city  council  authorized  **  to 
grant  licenses  "  might  not  fix  the  license  fee  at  such  an  amount  as 
to  be  practically  prohibitory  in  its  operation,  Ex  parte  Burnett,  30 
Ala.  465;  in  holding  that  a  city  authorized  to  establish  ferries  might 
employ  an  attorney  to  safeguard  its  rights  respecting  such  property, 
Waterbury  v.  Laredo,  60  Tex.  521;  a  municipality  may  borrow  money 
for  municipal  purposes,  Banlc  of  Ghillicothe  v.  Ghlllicothe,  7  Ohio 
(pt  2),  36,  30  Am.  Dec.  187;  but  not  to  guarantee  bonds  for  a  navi- 
gable canal  under  a  charter  authorizing  only  construction  of  canals 
for  sewerage  purposes,  Louisiana  Bank  y.  Orleans,  3  La.  Ann.  309. 
And  in  Louisiana  it  has  been  held  that  the  police  jury  of  a  parish 
has  no  authority  to  raise  funds  by  the  issue  of  notes  and  bonds. 
Breaux  v.  Iberville,  23  La.  Ann.  236.  A  city  council  may  levy  a 
tax  for  the  construction  of  a  canal  for  the  supply  of  water  under 
general  authority  to  pass  laws  "  necessary  for  the  security,  welfare 
and  convenience  of  the  city."  Frederick  v.  Augusta,  5  Ga.  567.  So 
also  the  leading  case  is  cited  to  this  point  in  holding  a  street  com- 
missioner of  a  municipality  authorized  to  employ  laborers,  and  the 
city  to  be  liable  for  their  services,  Beers  v.  Dalles  Gity,  16  Or.  837, 
18  Pac.  837;  in  holding  valid  a  State  statute  authorizing  a  county 
municipality  to  purchase  railroad  bonds.  Ex  parte  Selma,  etc.,  R.  R. 
Go.,  45  Ala.  725,  6  Am.  Rep.  725;  in  holding  that  in  the  absence  of 
special  statute  there  is  no  general  duty  imposed  upon  a  county  to 
keep  in  repair  bridges  which  It  has  erected,  Govington  v.  Kinney, 
45  Ala.  182;  and  in  holding  that  commissioners  authorized  to  make 
necessary  contracts  for  building,  furnishing  or  repairing  bridges, 
have  no  right  to  destroy  them.  Gommissioners  of  Gallea  Go.  v.  Hol- 
comb,  7  Ohio  (pt.  1),  233.  The  definition  is  also  applied  in  determin- 
ing whether  a  parish  was  eleemosynary  in  its  nature.  Hale  v. 
Everett,  53  N.  H.  248. 

Quite  as  numerous  are  the  applications  of  the  proposition  to 
questions  arising  under  railroad  charters.  In  so  applying  the  prin- 
ciple it  has  been  held  that  such  a  corporation  may  not  mortgage  its 
franchises  under  an  authority  to  mortgage  the  "  road  income  and 
other  property,"  Pallan  v.  Gincinnatl,  etc.,  R.  R.  Go.,  4  Biss.  41,  F.  G. 
11,461;  nor  buy  other  roads  under  an  authority  to  operate  a  railroad, 
Deaderick  v.  Wilson,  8  Baxt  133;  nor  buy  and  sell  land  under  a 
charter  permitting  the  acquisition  of  lands  for  right  of  way,  depots, 
etc.,  Pacific  R.  R.  Go.  v.  Seely,  45  Mo.  220,  100  Am.  Dec.  375;  nor 
may  a  plank  road  company  guarantee  the  debts  of  its  construction 
company,  Madison,  etc.,  Go.  v.  Watertown,  etc..  Go.,  7  Wis.  80;  a 
railroad  has  no  implied  power  to  exempt  itself  by  contract  from 
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liability  for  loss  by  fire,  Mobile,  etc.,  R.  R.  Co.  v.  Pranks,  41  Miss. 
511;  but  It  may  change  its  road  gauge  if  the  charter  be  silent  on 
the  subject.  State  v.  Richmond,  etc.,  R.  R.  Co.,  72  N.  C.  641;  and 
may  ma]i:e  contracts  for  transportation  for  a  fixed  future  period 
within  the  maximum  rate  prescribed  by  its  charter.  Railroad  Co. 
V.  Furnace  Co.,  37  Ohio  St.  330,  41  Am.  Rep.  514.  Elsewhere  the 
proposition  here  under  consideration  is  affirmed  in  holding  that  a 
railroad  corporation  whose  charter  was  silent  upon  the  subject  of 
cattle-guards  was  not  relieved  from  the  operation  of  a  subsequent 
law  requiring  them,  Thorpe  v.  Rutland,  etc.,  R.  R.  Co.,  27  Vt  144; 
and  that  a  railroad  authorized  to  establish  its  terminus  in  a  certain 
portion  of  a  city  might,  nevertheless,  validly  be  prohibited  from 
propelling  its  cars  by  steam  through  the  city  streets,  Richmond, 
etc.,  R.  R.  Co.  V.  Richmond,  26  Gratt  95;  so  also  that  a  right  to 
transport  passengers  to  a  city  confers  no  power  to  transport  them 
through  the  city.  Macon  v.  Macon,  etc.,  R.  R.  Co.,  7  Ga.  224.  A 
right  to  operate  a  ferry,  it  has  been  held,  is  not  to  be  implied 
under  a  general  power  to  operate  a  railroad.  State  v.  Wilmington, 
etc.,  R.  R.  Co.,  Busb.  L.  236;  nor  may  a  railroad  buy  stock  in  another 
concern.  Pearson  v.  Concord  R.  R.  Co.,  62  N.  H.  549,  13  Am.  St. 
Rep.  603. 

The  citations  show  several  cases  which  have  relied  upon  this 
affirmation  of  Dartmouth  College  v.  Woodward,  and  involvfe  the 
extent  of  the  powers  of  banking  corporations.  It  has  been  held 
that  they  have  an  implied  right  to  make  an  assignment  of  their 
property  for  the  payment  of  debts,  Ex  parte  Conway,  4  Ark.  351; 
that  a  bank  authorized  to  sell  surrendered  shares  and  invest  in 
bonds  and  mortgages,  might  take  bonds  and  mortgages  from  an 
individual  directly,  in  consideration  of  shares  sold  to  him,  Southern 
etc.,  Co.  V.  Lanier,  5  Fla.  171;  and  that  a  bank  may,  in  the  absence 
of  express  prohibition,  take  a  chattel  mortgage  for  an  anteceflent 
debt  under  its  implied  power  to  protect  itself  from  loss.  Spatford  v. 
First  National  Bank,  37  Iowa,  183,  18  Am.  Rep.  8.  So  also  that 
it  has  implied  power  to  borrow  money  and  execute  its  bonds  there- 
for. Curtis  V.  Leavitt,  15  N.  Y.  209,  257.  But  it  has  been  held  that 
authority  to  do  a  banldng  business  does  not  include  the  power  to 
buy  promissory  notes,  Farmers*,  etc..  Bank  v.  Baldwin,  23  Minn.  202, 
23  Am.  Rep.  684;  nor  may  a  bank  charge  a  greater  rate  of  interest 
on  bills  of  exchange  than  its  charter  authorizes.  Bank  of  ChilUcothe 
V.  Swayne,  8  Ohio,  287,  32  Am.  Dec.  715;  or  take  mortgages  for 
future  advances  under  a  statute  restricting  the  taking  of  mortgages 
to  those  given  to  secure  previously  contracted  debts,  Fowler  v. 
Scully,  72  Pa.  St  461,  13  Am.  Rep.  702;  or  buy  lands  to  sell  again 
under  a  charter  authorizing  only  the  possession  of  necessary  realty. 
Metropolitan  Bank  v.  Godfrey,  23  111.  552;  Bank  of  Michigan  v. 
Niles,  1  Doug.  (Mich.)  404,  41  Am.  Dec.  577;  or  buy  and  deal  in  State 
or  private  stocks.    Talmage  v.  Pell,  7  N.  Y.  340;  Franklin  Co.  v. 
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Lewlston,  etc..  Co.,  68  Me.  45,  28  Am.  Rep.  11.  And  furthermore, 
it  has  been  held  that  as  the  power  to  assign  promissory  notes  was 
not  to  be  Implied  from  authority  to  do  a  general  banking  business, 
the  State  might  subsequently  pass  a  law  prohlbitingi  such  assign- 
ments, Mclntyre  v.  Ingraham,  35  Miss.  55;  a  grant  of  power  "  to 
hold  any  estate,  real  or  personal,  and  the  same  to  sell,  grant  or 
dispose  of,  or  bind  by  mortgage  "  does  not  confer  banlsing  powers. 
State  V.  Granville,  etc.,  Soc,  11  Ohio,  12.  A  power  to  "  carry  on  busi- 
ness of  receiving  money  on  deposit  "does  not  authorize  the  handling 
of  special  notes  and  money  for  escrow.  First  National  Bank  v.  Citi- 
Eens'  Bank,  9  Fed.  Gas.  87. 

Aside  from  the  foregoing  applications  of  Chief  Justice  Marshall's 
proposition,  it  has  been  relied  upon  in  holding  that  a  life  insurance 
company  is  without  power  to  purchase  notes,  bonds  or  mortgages 
outstanding  against  one  insured  for  the  purpose  of  counterclaim. 
Straus  V.  Eagle  Ins.  Co.,  5  Ohio  St.  61;  Kansas  Ins.  Co.  v.  Craft,  18 
Kan.  285;  or  to  issue  its  bonds  in  exchange  for  bonds  and  mortgages 
of  an  individual  Smith  v.  Alabama,  etc.,  Co.,  4  Ala.  561.  A  canal 
company  authorized  to  collect  tolls  on  freights  may  not  impose 
tolls  upon  passengers  or  boats,  Perrine  v.  Chesapeake,  etc.,  Co.,  9 
How.  184,  13  L.  97;  a  concern  incori)orated  as  the  "  Planters*  Cotton 
Press,  Storage  and  Transfer  Association  **  is  not  authorized  to  weigh 
cotton  to  the  exclusion  of  an  officer  appointed  by  a  municipality 
for  that  purpose,  Gaines  v.  Coates,  51  Miss.  342;  a  charter  right 
"  to  buy  and  sell  dairy  products,  especially  milk,  butter,  cheese  and 
ice  cream  "  confers  no  power  to  deal  in  oysters.  Bowman  Dairy  Co. 
V.  Mooney,  41  Mo.  App.  676;  nor  does  a  right  to  manufacture  clothing 
confer  a  right  to  buy  and  sell  it,  Nicollet,  etc..  Bank  v.  Frisk,  etc., 
Co.,  74  N.  W.  161.  It  has  been  held  that  a  society  incori)orated  fol* 
the  purpose  of  "colonizing,  with  their  own  consent,  in  Africa,  the 
free  people  of  color  residing  in  the  United  States,  and  for  no  other 
purpose  whatever,"  could  not  take  a  bequest  of  all  the  "slaves" 
of  a  testator  for  the  purpose  of  sending  them  to  Africa,  American 
etc.,  Soc.  V.  Gartrell,  23  Ga.  452;  the  power  to  mortgage  all  the 
corporate  property  for  the  accommodation  of  stockholders  person- 
ally is  not  to  be  implied.  Washington  Mill  Co.  v.  Sprague,  etc.,  Co., 
19  Wash.  173,  62  Pac.  1070.  It  is  implied  from  a  charter  right  to 
lay  gas  pipes  in  city  streets  that  the  right  is  subject  to  the  power 
of  the  city  to  change  the  grade  of  its  streets.  Roanoke  Gas  Co.  v. 
Roanoke,  88  Va.  824,  14  S.  E.  670.  A  "  house  of  refuge  "  has  an 
implied  power  to  chastise  inmates  for  insubordination,  but  an  officer 
of  such  a  concern  is  personally  liable  for  an  unauthorized  assault 
Perry  v.  House  of  Refuge,  63  Md.  23,  52  Am.  Rep.  498.  A  corpora- 
tion authorized  by  the  law  of  its  domicile  to  administer  upon  estates 
of  decedents  may  do  so  in  other  Jurisdictions,  Fidelity,  etc.,  Co.  v. 
Nlven,  5  Houst.  429,  1  Am.  St.  Rep.  156;  a  requirement  of  a  bridge 
company's  charter  that  the  rates  of  toll  be  posted  at  each  end  of  its 
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bridge  is  a  condition  precedent  to  the  right  to  take  toll,  Bonham  v. 
Taylor,  10  Ohio,  109,  the  power  to  execute  promissory  notes,  when 
merely  implied,  will  not  be  held  to  rest  in  the  president  and  secretary 
of  a  water  cqpipany  in  the  absence  of  express  authorization  in  the 
by-laws,  Edwards  v.  Carson  Water  Co.,  21  Nev.  479,  34  Pac.  3S^; 
corporate  directors  have  no  power  unless  It  be  expressly  conferred, 
to  make  over  the  corporate  property  to  another  concern.  Flagstaff 
S.  M.  Co.  V.  Patrick,  2  Utah,  314.  The  leading  case  is  also  cited  upon 
this  point  ^n  holding  that  exclusive  privileges  granted  by  special 
statute  to  Individuals  might  thereafter  be  transferred  to  a  corpora- 
tion although  the  Constitution  prohibited  to  the  latter  such  grants 
by  special  act,  San  Luis  Water  Co.  v.  Estrada,  117  Oal.  177,  48  Pac. 
1078;  and  by  a  dissenting  judge  in  a  Louisiana  case  involving  the 
question  of  municipal  i)ower  to  grant  wharf  and  warehouse  fran- 
chises, Louisiana,  etc.,  Co.  v.  Illinois,  etc.,  R.  R.  Co.,  49  La.  Ann. 
539,  551,  561,  21  So.  894,  899,  903;  and  In  a  case  holding  that  the 
execution  sale  of  a  railroad  could  not  divest  the  corporation  of  Its 
Individual  existence  and  confer  it  elsewhere.  HIggins  v.  Downward, 
8  Houst  240,  40  Am.  St.  Rep.  142,  14  Atl.  721.  The  College  Case  is 
cited  also  to  the  point  that  a  corporation  may  contract  within  Its 
powers  just  as  a  natural  person  may,  in  Selma  v.  Mullen,  46  Ala. 
414,  holding  a  city  bound  by  verbal  promise  of  additional  compensa- 
tion made  by  the  municipal  council;  to  the  point  that  the  liability 
of  a  corporation  on  its  covenant  Is  the  same  as  that  of  an  individual 
in  Board  of  Commissioners  v.  Young,  59  Fed.  108,  16  U.  S.  App.  253. 

Corporations.—  The  benefit  to  the  State  arising  from  the  objects 
for  which  corporations  are  created  is  In  general  the  sole  considera- 
tion for  the  grant  of  the  charter,  p.  637. 

Cited  to  this  point  in  St  Louis  v.  Gas  Co.,  5  Mo.  App.  504,  in  up- 
holding the  contract  right  of  a  municipality  to  purchase  a  city  gas 
company's  plant;  DaughdrlU  v.  Insurance  Co.,  31  Ala.  98,  sustaining 
a  charter  exemption  from  taxation;  Coast  Line  R.  R.  Co.  v.  Mayor, 
etc.,  30  Fed.  649;  dissenting  opinion,  arguendo,  Low  v.  Blackford, 
87  Fed.  405. 

Corporations.—  The  consideration  stipulated  for  by  donors  to  elee- 
mosynary corporations  Is  the  perpetual  application  of  the  fund  to  Its 
object  in  the  mode  prescribed  by  themselves,  p.  642. 

Cited  to  this  point  in  Mason  v.  Atlanta  Fire  Ins.  Co.,  70  6a.  609, 
48  Am.  Rep.  586;  in  Williams  v.  Williams,  8  N.  Y.  534,  holding  a 
devise  to  charitable  uses  not  within  the  rule  against  perpetuities. 
Cited  In  Ould  v.  Washington  Hospital,  95  U.  S.  312,  24  L.  452;  Gould 
V.  Taylor  Orphan  Asylum,  46  Wis.  117,  50  N.  W.  423,  holding  rule 
against  perpetuities  inapplicable  to  charitable  devises;  Stewart  y. 
Hamilton  College,  2  Den.  425,  holding  promise  to  subscribe  to 
college  funds  was  upon  valuable  consideration  and  enforceable. 
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ConBtruction  of  Constitution. —  If  a  ease  Is  withlu  the  letter  of  the 
C/onstltution  it  is  not  to  be  excluded  from  its  meaning  by  showing 
that  it  was  not  in  the  minds  of  those  who  framed  and  adopted  it. 
It  is  further  necessary  to  show  that  had  the  case  been  suggested  the 
language  would  have  been  so  changed  as  to  except  it,  p.  (>44. 

Cited  to  this  point  in  Styles  v.  Tyler,  64  Conn.  474,  30  Atl.  180; 
Santa  Clara  v.  Southern  Pacific  R.  R.  Co.,  18  Fed.  397,  9  Sawy.  185; 
Pollock  V.  Farmers'  Loan  &  Trust  Co.,  158  U.  S.  632,  39  L.  1124.  15 
8.  Ct.  918.  Cited  apparently  to  this  point  in  State  v.  Main,  69  Conn. 
131,  61  Am.  St  Rep.  36,  37  Atl.  82,  construing  a  statute. 

^  the  Revolution  the  duties  and  powe^  of  government  devolved 
upon  the  people,  and  the  people  of  New  Hampshire,  therefore,  suc- 
ceeded to  the  obligations  upon  the  crown,  created  by  the  grant  of 
the  Dartmouth  College  charter,  pp.  651,  706. 

Cited  to  this  point  in  Rhode  Island  v.  Massachusetts,  12  Pet  751, 
9  L.  1271,  upholding  Federal  Jurisdiction  of  a  boundary  controversy 
between  two  States;  Church,  etc.  v.  United  States,  136  IT.  S.  57,  34 
L.  496, 10  S.  Ct.  808,  sustaining  act  of  congress  annulling  the  Mormon 
church  charter;  Bonaparte  v.  Camden,  etc.,  R.  R.  Co.,  1  Bald.  220, 
223,  F.  C.  1,617,  affirming  the  existence  of  the  power  of  eminent 
domain,  notwithstanding  the  silence  of  the  Constitution  upon  the 
point;  Society,  etc.  v.  New  Haven,  8  Wheat  481,  5  L.  000,  upholding 
right  of  corporation  chartered  by  the  crown  prior  to  the  Revolution; 
Cherokee  Nation  v.  Georgia,  5  Pet.  47,  8  L.  41,  discussing  powers  of 
State  govern  mentB. 

Contracts.— A  contract  Is  a  transaction  between  two  or  more 
persons,  in  which  each  reciprocally  acquires  a  right  against,  and 
comes  under  an  obligation  to  the  other,  pp.  656,  682. 

Definition  of  Story,  J.,  criticised  as  too  broad  in  Cochran  y.  Van 
Surlay,  20  Wend.  383,  32  Am.  Dec.  582,  upholding  a  private  legisla- 
tive act  authorizing  the  sale  of  an  infants'  property. 

Constitutional  law.— A  legislative  grant  is  a  contract,  pp.  656,  682. 

The  leading  case  has  likewise  been  cited  in  cases  other  than 
those  involving  corporate  charters  and  franchises,  in  support  of  the 
proposition  that  a  legislative  grant  is  a  contract  within  the  meaning 
of  the  obligation  clause.  Bruce  v.  Schuyler,  4  Gilm.  (111.)  278,  46  Am. 
Dec.  460;  Trustees  v.  Rider,  13  Conn.  96;  Winter  v.  Jones,  10  Ga. 
196,  54  Am.  Dec.  382;  Illinois  Central  R.  R.  Co.  v.  Illinois,  146  U.  S. 
475,  36  L.  1051,  13  S.  Ct  127;  Eakin  v.  Raub,  12  Serg.  &  R.  305,  371; 
Satterlee  v.  Matthewson,  16  Serg.  &  R.  185;  State  v.  Blake,  35  N.  J.  L. 
215;  Doe  ex  dem.  v.  Buford,  1  Dana,  488;  State  v.  Burgess,  23  La. 
Ann.  227;  Ex  parte  Goodin,  67  Mo.  638;  Prince  William  School  Board 
V.  Stuart,  80  Va.  80;  Cary  Library  v.  Bliss,  151  Mass.  375,  378,  25 
N.  B.  94,  95;  Glover  v.  Powell,  10  N.  J.  Eq.  229;  Beckwith  v.  R  HJtor, 
etc.,  69  Ga.  571,  574;  Brownsville  v.  Basse,  36  Tex.  501;  United 
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States  V.  Stocklager,  129  U.  S.  477,  32  L.  787,  9  S.  Ct.  384.  Accord- 
ingly, legislation  attempting  to  repeal  a  grant  of  land  on  the  ground 
that  Its  terms  have  not  been  complied  with,  raises  a  Judicial  question, 
and  if  it  be  found  that  the  terms  of  the  grant  have  in  fact  been 
fulfilled,  the  grant  is  inviolable.  State  y.  Burgess,  23  La.  Ann.  227. 
A  grant  to  a  municipality  has  been  held  to  be  protected  under  this 
principle.  Brownsville  y.  Basse,  36  Tex.  501.  A  statute  which 
required  adjoining  owners  to  maintain  a  dam  previously  constructed, 
which  had  been  effective  in  reclaiming  considerable  land  from  the 
ocean  tides,  is  a  grant  of  power,  or  property,  at  least  to  an  extent 
sufficient  to  protect  the  owners  from  a  subsequent  statute  attempt- 
ing to  direct  the  removal  ^f  the  dam  entirely.  Glover  v.  Powell,'  10 
N.  J.  Eq.  229.  In  repealing  a  somewhat  similar  statute  providing 
assessment  for  the  grading  of  land,  the  same  legislature  at  a  later 
date  expressly  exempted  all  districts  in  which  the  statute  had  been 
acted  upon.  State  v.  Blake,  35  N.  J.  L.  215.  A  Missouri  case  holds 
that  a  member  of  a  corporation  of  fire  wardens,  who  had  earned 
exemption  from  Jury  duties  by  seven  years'  service  as  fireman,  had 
a  vested  right  to  such  exemption  which  might  not  be  impaired  by 
subsequent  legislation.  Ex  parte  Goodin,  67  Mo.  638.  Again,  a 
grant  from  O.  to  a  certain  town,  of  money  for  a  library,  upon  condi- 
tion, among  other  things,  that  it  be  managed  by  the  selectmen  of 
the  town,  is  violated  by  a  statute  seeking  to  create  a  library  corpo- 
ration and  vest  the  property  in  the  town  Ubrary  therein.  Gary 
Library  v.  Bliss,  151  Mass.  375,  25  N.  B.  94.  And  see  Beckwith  v. 
Rector,  etc.,  69  Ga.  571,  574.  If,  however,  a  grant  be  as  yet  execu- 
tory and  has  not  vested  in  possession,  it  may  be  withdrawn.  This 
was  held  to  have  taken  place  in  a  statute  changing  the  disposition 
of  a  fund,  part  of  which  had  previously  been  directed  to  be  given 
to  B.  but  which  had  not  yet  been  collected.  Trustees  v.  Rider,  13 
Conn.  96.  Upon  this  principle  it  is  also  held  that  laws  altering  tne 
method  of  acquiring  title  to  land  from  the  State  become  invalid  if 
applied  to  pending  transactions;  and  must,  therefore,  be  purely  pros- 
pective in  their  operation.  Bruce  v.  Schuyler,  4  Glim.  (111.)  278,  40 
Am.  Dec.  460;  Winter  v.  Jones,  10  Ga.  196,  54  Am.  Dec.  382.  And 
again  that  a  grant  by  congress  unexecuted  by  the  land  department 
might  be  suspended.  United  States  v.  Stocklager,  129  U.  S.  477,  32 
L.  787,  9  S.  Ct.  384.  But  a  municipal  charter  provision  declaring 
that  streets  should  be  Improved  at  expense  of  abutting  owners,  and 
when  once  so  improved  should  never  be  so  again,  does  not  raise 
any  contract  protecting  owners  against  this  proceeding  subsequently. 
Ladd  V.  City  of  Portland,  32  Or.  273,  274,  67  Am.  St.  Rep.  527,  528, 
51  Pac.  655.  It  Is  a  corollary  of  this  proposition  that  the  obligation 
clause  applies  to  contracts  between  the  State  and  Its  citizens  as 
well  as  to  private  contracts.  The  leading  case  has  been  cited  to  this 
point.  Corbin  v.  Board,  1  McCrary,  527;  S.  C,  3  Fed.  362;  McCauley 
V.  Brooks,  16  Cal.  30;  Danolds  v.  State,  89  N.  Y.  45,  42  Am.  Rep.  280; 
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Canal  Co.  v.  Railroad  Co.,  4  Gill  &  J.  128,  9  Pac.  33;  State  v.  Young, 
29  Minn.  539,  9  N.  W.  747.  The  holding  has  been  criticised  in  a 
Colorado  case.  People  ex  rel.  Seeley  v.  Hall,  8  Colo.  490,  9  Pac.  3G. 
8o  also  it  is  cited  to  the  point  that  corporations  are  as  much  within 
the  obligation  clause  as  individuals.  Santa  Clara  R.  R.  Co.  Cases, 
D  Sawy.  184,  185,  18  Fed.  397;  San  Mateo  R.  R.  Tax  Cases,  8  Sawy. 
261,  13  Fed.  T40. 

In  accordance  with  this  principle,  a  statute  rescinding  a  contract 
already  made  for  the  building  of  a  State  penitentiary,  and  providing 
that  no  compensation  should  be  paid  for  its  breach,  infringes  the 
constitutional  prohibition  under  consideration.  Danolds  v.  State, 
89  N.  Y.  45,  42  Am.  Rep.  280.  As  also  a  statute  attempting  to  alter 
the  terms  of  a  contract  for  the  operation  of  a  State  penitentiary, 
between  the  State  and  the  warden.  McCauley  v.  Brooks,  16  Cal. 
30.  County  warrants  issued  at  a  time  when  the  law  required  that 
they  be  received  in  payment  of  taxes,  may  be  so  used  although  this 
requirement  has  been  repealed.  People  ex  rel  Seeley  v.  Hall,  8 
Colo.  490,  9  Pac.  36.  It  is,  of  course,  otherwise  as  to  warrants  issued 
subsequent  to  the  repeal.  The  repeal  of  a  law  requiring  tlie  refund- 
ing of  money  paid  at  an  irregular  tax  sale,  impairs  the  obligation 
of  a  contract  if  applied  retrospectively  to  prior  transactions.  Corbin 
V.  Board,  1  McCrary,  527;  S.  C,  3  Fed.  362.  A  constitutional  amend- 
ment requiring  a  ratification,  by  the  people,  of  a  statute  levying  a 
tax  to  meet  certain  railroad  bonds  theretofore  guaranteed  by  the 
State,  is  invalid  as  tending  to  impair  the  absolute  obligation  of  the 
State  to  pay  them.    State  v.  Young,  29  Minn.  539,  9  N.  W.  747. 

Corporations.—  The  obligation  of  a  charter  on  the  part  of  the  in- 
corporators is  that  of  performing  the  functions  for  which  it  Is  cre- 
ated, pp.  658,  688. 

Cited  to  this  point  in  Swift  v.  Richardson,  7  Houst.  355,  356,  32 
AtL  144,  145;  Illinois,  etc.,  R.  R.  Co.  v.  Bentley,  64  111.  441.  Cited  In 
Attorney-General  v.  Bank  of  Michigan,  Hare  (Mich.),  326,  to  point 
that  acceptance  of  a  charter  will  he  presumed;  State  v.  Georgia 
Med.  Soc.  38  Ga.  626,  95  Am.  Dec.  410,  to  point  that  acceptance  of 
charter  subjects  the  corporation  to  proper  legal  supervision  by  the 
State. 

CorporatlonB.—  Charter  may  be  forfeited  for  abuse  of  franchises, 
or  for  negligence,  p.  659. 

Cited  to  this  point  in  8  Am.  St  Rep.  179,  note. 

Charitable  corporationa.— By  common  law  visitatorial  power  vests 
in  the  donor  and  his  heirs,  pp.  660,  673;  and  upon  incorporation,  in 
the  trustees,  p.  675. 

Cited  to  this  point  In  Sanderson  v.  White,  18  Pick.  335,  29  Am. 
Dec.  595,  holding  rule  also  applicable  In  this  country;  Nelson  v. 
Cashing,  2  Cush.  530,  531,  holding  that  courts  will  not  interfere  with 
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this  power  except  for  breach  of  trust;  Murdock,  Appellant,  etc.,  7 
Pick.  322,  sustaining  removal  of  a  teacher  by  visitors;  Union  Baptist 
Aasn.  V.  Huhn,  7  Tex.  Civ.  App.  252,  26  S.  W.  756;  Regents  v.  Wil- 
liams, 9  Gill  &  J.  401,  402,  31  Am.  Dec.  90.  and  Chambers  v.  Baptist, 
etc.,  Soc,  1  B.  Mon.  218,  as  to  visitatorial  power  vested  in  corporate 
trustees.  Cited  also  on  power  of  amotion  in  State  ex  reL  Adams, 
44  Mo.  586. 

Charitable  corporations.—  Religion,  charity  and  education  are 
legatees  capable  of  being  beneficiaries  of  a  charitable  trust,  p.  64«. 

Cited  to  this  point  in  Board  of  Education  v.  Bakewell,  122  lU.  351, 
10  N.  B.  384.  Cited  as  to  what  constitutes  an  eleemosynary  corpo- 
ration in  People,  etc.  v.  Fitch,  154  N.  Y.  32,  47  N.  B.  988,  holding 
an  institution  for  instruction  to  the  blind  to  be  such;  to  the  point 
that  "  seminary "  sometimes  means  an  Institution  of  learning  in 
Chegard  v.  Mayor,  13  N.  Y.  229,  denying  that  exemption  of  such 
institutions  from  taxation  included  a  private  boarding  school. 

Oorporatlona— Public  corporations  are  generally  esteemed  such 
as  exist  for  public  political  purposes,  such  as  towns,  cities,  parishes 
and  counties;  more  accurately,  they  are  such  as  are  founded  by  the 
government  for  public  purposes,  where  the  whole  interests  belong 
to  the  government.  But  a  corporation  is  private  if  its  foundation 
is  private,  no  matter  how  extensive  Its  uses,  per  Story,  J.,  pp.  6G8, 
669;  also  pp.  629,  634,  659. 

Under  the  definition  of  public  and  private  corporations  thus  laid 
down  in  the  principal  case,  it  has  been  held  in  a  subsequent  case,  by 
a  divided  court,  tliat  the  university  largely  endowed  out  of  lauds 
granted  by  the  Federal  government  is  a  private  corporation,  Vin- 
cennes  University  v.  State,  14  How.  276,  281,  14  L.  419,  421;  and  in 
several  other  cases  educational  institutions  whose  "foundation" 
was  found  to  be  private,  were  declared  private  corporations,  pro- 
tected by  the  doctrine  of  the  leading  case.  Louisville  v.  Univei-sity, 
15  B.  Mon.  669;  People  v.  Cogswell,  113  Cal.  139,  45  Pac.  272;  Allen 
V.  McKean,  1  Sumn.  297,  298,  299,  301,  F.  C.  229;  American  Asylum, 
etc.  V.  Phoenix  Bank,  4  Conn.  177,  10  Am.  Dec.  113;  Ohio  v.  Neff, 
52  Ohio  St.  404,  405,  40  N.  B.  724;  Board  of  Education  v.  Bakewell, 
122  lU.  344,  10  N.  E.  381;  Cleveland  v.  Stewart,  3  Ga.  287,  291,  292; 
Drake  v.  Flewellen,  33  Ala.  108;  Downing  v.  Board,  129  Ind.  449, 
28  N.  B.  125;  Fuller  v.  Trustees,  etc.,  6  Conn.  544,  545.  And  see 
Yarmouth  v.  North  Yarmouth,  34  Me.  418,  56  Am.  Dec.  669;  New 
Gloucester  v.  Bradbury,  11  Me.  122,  124-126,  26  Am.  Dec.  516,  518, 
519,  520.  And  this  is  true,  although  the  institution  be  in  part 
endowed  by  the  State.  Downing  v.  Board,  etc.,  129  Ind.  449,  28  N. 
E.  125;  Cleaveland  v.  Stewart,  3  Ga.  291,  292.  Being  a  private  cor- 
poration, the  enabling  act  will  not  be  judicially  noticed.  Drake  v. 
Flewellen,  33  Ala.  108.  But  if  an  educational  institution  be  founded 
for  public  purposes  and  with  public  funds,  it  is  public  and  subject 


059     Trustees  Dartmouth  College  v.  Woodward.    4  Wheat  518-715 

to  legislative  control;  the  State  may,  therefore,  regulate  the  number 
of,  remove  and  appoint'  the  trustees.  Dart  v.  Houston,  22  Ga.  529, 
530,  534;  University  of  Michigan  v.  Board  of  Education,  4  Mich.  225; 
State  V.  Knowles,  16  Fla.  616.  So  also  it  may  change  the  custody 
of  the  corporate  property  and  funds.  Regents  of  University  v.  Mc- 
Connell,  5  Neb.  427;  Wambersie  v.  Orange,  etc.,  Soc,  84  Va.  453.  5 
S.  E.  28.  The  proposition  that  such  an  Institution  is  public,  Is 
relied  upon  in  holding  a  defaulting  university  treasurer  within  the 
law  against  embezzlement  by  public  officers,  Spalding  v.  People,  172 
111.  48,  49  N.  E.  995;  in  holding  valid  a  statute  providing  for  the 
forfeiture  for  default,  by  a  purchaser  of  university  lands.  University 
V.  Winston,  5  Stew.  &  P.  22;  and  In  holding  a  State  governor 
without  power  to  remove  and  appoint  visitors,  where  that  power 
is  reserved  by  the  legislature.  Lewis  v.  Whittle,  77  Va.  419.  And 
elsewhere  a  dissenting  Judge  has  deemed  the  principal  case  authority 
against  holding  such  an  institution  to  be  public  at  all,  Dickson  v. 
People,  17  111.  198;  and  it  has  been  held  not  public  within  the  mean- 
ing of  an  act  providing  the  rate  of  interest  upon  "  public  funds." 
State  V.  Carr,  111  Ind.  337,  12  N.  E.  319. 

In  several  cases  respecting  banking  corporations,  the  definitions 
and  distinctions  of  the  leading  case  are  relied  upon.  Thus  it  has 
been  held  that,  although  erected  by  the  government,  a  bank  whose 
stock  is  held  by  private  persons  is  private,  and  its  charter  protected 
by  the  contract  clause.  State  Bank  of  Ohio  v.  Knoop,  16  How.  380, 
14  L.  982;  although  the  State  court  thought  otherwise,  Knoop  v. 
Bank,  1  Ohio  St.  618;  that  a  bank  operated  exclusively  by  the 
government  is  public  and  may  be  discontinued  by  the  State  at  its 
option,  and  the  compensation  of  its  directors  is  for  the  State  to 
determine.  State  v.  State  Bank  of  South  Carolina,  1  S.  C.  67;  State 
V.  Curran,  12  Ark.  353;  Branch  Bank  v.  Collins,  7  Ala.  101;  that 
certain  other  banks  were  private  corporations  in  deciding  that*  a 
bank  charter  may  be  forfeited  for-nonuser  of  its  franchises,  and  In 
upholding  as  a  contract  stipulation  a  provision  of  another  charter 
granting  to  the  bank  a  summary  method  of  obtaining  Judgment 
against  its  debtors.  State  v.  Bank  of  South  Carolina,  1  Spears, 
502;  Logwood  v.  Planters',  etc.,  Bank,  Minor,  24. 

Other  cases  deal  with  railroad  corporations  which  have  uniformly 
been  held  to  be  private,  although  their  uses  are,  in  another  sense, 
largely  public.  Accordingly  it  has  been  held  in  cases  citing  Dart- 
mouth College  V.  Woodward  to  this  point  that  the  act  incorporating 
a  railroad  is  a  private  statute  not  requiring  publication  as  a  con- 
dition precedent  to  Its  enforcement,  Burhop  v.  Milwaukee,  21  Wis. 
260;  that  such  a  concern  is  a  "  business  "  corporation  within  the 
benefits  of  a  bankrupt  act,  Adams  v.  Boston,  etc.,  ,R.  R.  Co.,  1 
Holmes,  31,  F.  C.  47;  Sweatt  v.  Boston,  etc.,  R.  R.  Co.,  3  Cliff.  346, 
S48,  353,  F.  C.  13,684;  that  its  bonds  are  not  "  public  stocks,"  exempt 
trom  taxation.  Hale  v.  County  Commissioners,  137  Mass.  114;  that, 


4  Wheat.  518-715  Notes  on  U.  S.  Reports.  960 

although  priTCte,  the  right  of  eminent  domain  may  be  exercised  In 
its  behalf,  Bloodgood  v.  Mohawk,  etc.,  R.  R.  Co.,  18  Wend.  51,  09, 
31  Am.  Dec.  348,  363;  Bonaparte  v.  Camden,  etc.,  R.  R.  Co.,  1  Bald. 
220,  223,  F.  C.  1,617;  but  not  if  it  is  constructed  for  mere  private  use, 
Sadler  v.  Langham,  34  Ala.  324;  and  again,  that  although  a  priyate 
corporation,  the  lovy  of  a  tax  for  the  purchase  of  its  stock  by  a 
county,  is  within  the  meaning  of  a  constitutional  phrase  "  county 
purposes,"  and  valid.  Cotten  v.  Leon  Co.,  6  Fla.  646.  Elsewhere  the 
princfipal  case  is  cited  in  holding  a  canal  company  to  be  a  private 
corporation,  and  liable  as  such  for  negligence.  Hooker  v.  New 
Haven,  etc.,  Co.,  15  Conn.  322;  but  nevertheless  discharging  public 
uses  and,  therefore,  capable  of  condemning  and  using  property  under^ 
eminent  domain,  Rundle  v.  Delaware,  etc.,  Canal,  1  Wall.  Jr.  291, 
F.  C.  12,139;  and  public  to  the  extent  that  voting  for  corporate 
officers  by  proxy  would  not  be  sustained.  Taylor  v.  Griswold,  14 
N.  J.  li.  234,  27  Am.  Dec.  43.  Again  it  is  cited  in  holding  a  home 
for  inebriates  established  by  private  benefaction  to  be  private,  al- 
though supported  in  part  by  the  State,  Washington  Home  y. 
Chicago,  157  111.  423,  41  N.  E.  895;  in  holding  a  corporation  for 
slaughtering  live  stock  to  be  private,  because  owned  and  controlled 
by  private  individuals,  Putnam  v.  Ruch,  56  Fed.  418;  in  holding  an 
*'  Industrial,  mining  and  manufacturing  corporation  "  to  be  private 
within  the  meaning  of  an  act  permitting  dissolution  upon  a  three- 
fourths  vote,  Wolfe  v.  Underwood,  91  Ala.  526,  8  So.  775;  in  holding 
the  "  Boston  Protective  Department,"  an  organization  in  the  in- 
terests of  fire  insurance  companies  to  be  private.  Newcomb  v. 
Boston,  etc..  Department,  151  Mass.  217,  24  N.  E.  39.  Another  case 
cites  the  leading  case  on  the  distinction  between  public  and  private 
corporations,  in  holding  that  the  legislature  cannot  make  certificates 
of  State  indebtedness  and  auditors'  warrants  receivable  in  pay- 
ment of  county  taxes.  Wells  v.  Cole,  27  Ark.  611;  another  in 
holding  that  the  public  property  of  a  county  may  not  be  sold  on 
execution  in  favor  of  an  individual  creditor,  Gooch  v.  Gregory,  65 
N.  C.  144;  and  another  in  holding  that  as  to  its  private  property  a 
municipality  is  liable  for  negligence  to  the  same  extent  as  an  in- 
dividual. Bullmaster  v.  St  Joseph,  70  Mo.  App.  66.  See  also  27 
Am.  Rep.  85. 

Coxporations. —  Where  a  corporation  is  to  be  brought  into  exist- 
ence by  some  future  act  of  the  incorporators  the  franchises  remain 
in  abeyance  and  attach  when  such  acts  are  done,  p.  691. 

Cited  to  this  point  in  Williams  v.  State,  23  Tex.  287,  in  penalizing 
the  issue  of  bank  notes  prior  to  due  incorporation;  People  v.  Wren, 
4  Scam.  280,  dissenting  opinion;  Yincennes  Univ.  v.  State,  14  How. 
275,  14  L.  419,  holding  that  a  Federal  grant  to  a  seminary  of  learn- 
ing attached  upon  its  incorporation  two  years  later;  HuflP  v.  Winona, 
etc.,  R.  R.  Co.,  11  Minn.  192,  involving  a  grant  of  lands  accompany- 
ing a  charter. 
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a  Corporate  franchises  are  legal  estates  vesting  as  soon  as  the  cor- 

),  poration  is  in  esse,  p.  700. 

L  Cited  to  this  point  in  Society  for  Savings  v.  Coite,  6  Wall.  606,  18 

!.  L.  902.    Cited  in  Reed  v.  Beall,  42  Miss.  484,  holding  franchises 

i  property  and  a  legitimate  object  of  taxation. 

Powers  coupled  with  an  interest  are  irrevocable,  p.  700. 

Cited  to  this  point  in  Hilliard  v.  Beattie,  39  Atl.  898,  collecting 
cases,  and  in  no'tes,  2  Am.  Dec.  291,  7  Am.  Dec.  525. 

Practice. —  Defendant  having  died  since  previous  term,  when 
cause  was  argued,  Judgment  was  entered  nunc  pro  tunc  as  of  that 
term,  p.  714. 

Practice  followed  in  Lasselle  v.  Harnett,  1  Blackf.  155,  n. 

Miscellaneous  citations.— Being  a  leading  case  upon  the  interpre- 
tation of  the  obligation  clause  of  the  Federal  Constitution  the  Col- 
lege Case  has  come  in  for  its  share  of  citation  as  a  type  or  illus- 
tration of  the  operation  of  that  limitation:  Blaire  v.  Williams,  4 
Litt.  (Ky.)  65;  State  v.  Barker,  4  Kan.  384,  96  Am.  Dec.  177;  Scobey 
V.  Gibson,  17  Ind.  577;  Boyers  v.  Crane,  1  W.  Va.  180;  Ex  parte 
Mayer,  27  Tex.  721;  Synod  of  Dakota  v.  State,  2  S.  Dak.  371,  50 
N.  W.  634;  Knighton  v.  Burns,  10  Or.  550;  Goldsmith  v.  Brown,  5 
Or.  420;  Lowe  v.  Harris,  112  N.  C.  481,  17  S.  E.  540;  Virginia 
Coupon  Cases,  114  U.  S.  336,  29  L.  209,  5  S.  Ct.  966;  Wilder  v.  Lump- 
kin, 4  Ga.  219;  Cooper  v.  Allen,  Harr.  (Mich.)  85.  In  Goshen,  etc., 
Co.  Y.  Sears,  7  Conn.  92,  it  is  cited  to  the  point  that  as  a  charter  is 
a  contract  it  is  sufficient  to  plead  its  effect  and  not  the  evidence  of 
it;  in  Ogden  v.  Saunders,  12  Wheat.  298,  6  L.  635,  to  the  point  that 
contracts  are  governed  by  the  lex  loci  contractus;  in  Moore  v. 
Moore,  4  Dana  (Ky.),  357,  29  Am.  Dec  420,  to  the  point  that  equity 
has  general  Jurisdiction  over  trusts;  in  State  v.^Burk,  63  Ark.  64, 
37  S.  W.  409,  to  the  point  that  no  independent  rights  vest  absolutely 
in  trustees  in  the  execution  of  their  trust.  Cited  in  Boody  v.  Wat- 
son, 64  N.  H.  186,  9  Atl.  812,  and  Wooster  v.  Plymouth,  62  N.  II. 
210,  referring  incidentally  to  the  decision  in  the  Stat^court  Cited 
in  Murphy  v.  Bennett,  68  Cal.  536,  9  Pac.  743,  to  point  that  docu- 
ments constituting  title  are  inserted  In  special  verdict.  Cited  in 
In  re  Narragansett  Indians,  40  Atl.  364,  remarking  that  Indians  are 
not  a  corporation  or  quasi-corporation  and  the  college  doctrine  is, 
therefore,  inapplicable;  also  in  State  ex  rel.  v.  Coosa w  Min.  Co.,  45 
Fed.  806,  as  instance  of  case  where  Federal  question  was  involved. 
See  90  Am.  Dec.  105,  note,  respecting  charitable  trusts.  Miscited  in 
Lambourn  v.  Hartswick,  13  Serg.  &  R.  122;  Bloom  v.  Beebe,  15 
La.  Ann.  65,  and  misquoted  in  State  v.  Canal,  etc.,  B.  B.  Co.,  24  So. 
271. 
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